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Alabama.  —  (83)  3;  (84)  6;  (85)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90, 

91)  84;  (92)  26;  (93)  30;  (94)  33. 
Abkansas.  —  (48)  3;   (49)  4;  (50)  7;  (51).  14;  (52)80;  (53)  88;  (64)  86; 

(55)  89. 
California.  —(72)  1;  (73)  8;  (74)  6;  (75)  7;  (76)  9;  (77)  U;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  80;  (86)  81;  (87.  88)  88; 

(89)  83;  (90,  91)  85;  (92,  93)  27;  (94)  88;  (95)  89;  (96)  31;  (97)  33. 
Colorado.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;   (14)  80;  (15)  88;  (16)  86; 

(17)  31. 
Connecticut.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  85; 

(61)  29. 
Delawark.  —  (5  Honst.)  1;  (6  Houst.)  88. 
Florida.  —  (22)  1;  (23)  11;  (24)  18;  (25,  26)  83;  (27)  86;  (28)  89;  (29)  30; 

(30)  32;  (31)  34. 
Gkorqia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83,  84)  80; 

(85)  81;  (86)  22;  (87)  27;  (88)  30;  (89)  38. 
Illinois.— (121)  8;  (122)  3;  (123)  5;  (124)  7;  (126)  8;  (126)  9;  (127)  llj 

(128)  15;    (129)  16;    (130)  17;    (131)  19;    (132)  88;    (133,    134)  83; 

(135)  85;  (136)  89;  (137)  31;  (138,  139)  38;  (140,  141)  33;  (142)  34. 
Indiana.— (112)  8;  (113)  3;  (114)5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

18;  (120, 121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  88; 

(12S)  85;  (129)  88;  (130)  30;  (131)  31;  (132)  38. 
Iowa.  —  (72)  8;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)16;  (79)  18;  (80)  20; 

(81)  26;  (82)  31;  (83)  32. 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  81; 

(45)  83;  (46)  86;  (47)  87;  (48)  30;  (49)  33;  (50)  34. 
Kentdckt.  —(83,  84)  4;   (85)  7;    (86)  9;  (87)  IS;  (88)  81;  (89)  85;  (90)  89; 

(91)34. 
Louisiana.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  81;  (43  La.  Ann.)  86;  (44  La.  Ann.)  38. 
Maine.  —(79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 

28;  (75)  32. 
Massachusbits.- (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 

81;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (156)  38;  (157)  34. 
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MiCHiQAiT.  -  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75) 

18;  (70)  14;  (71,  76)  16;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80} 

(81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90.  91)  80; 

(92)  81;  (93)  32;  (94)  34. 
MmNESOTA.  -(36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  10| 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32. 
Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30. 
Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (103)23;  (104,105)24;  (106)27;  (107)28; 

(108,  109)  32;  (110,  111)  33;  (112)  34. 
Montana.  —(9)  18;  (10)  24;  (11)  28;  (12)  33. 
Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  80;  (29^  S9)  86t 

(30)  27;  (31)  28;  (32,  33)  29;  (34)  33. 
Njbvada.  —  (19)  3;  (20)  19. 
New  Hampshire.  —  (64)  10;  (62)  13;  (65)  2a 
New  Jerset.  -  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (80  N.  J.  L.)  7;  fSl 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (48  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;  (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  81}  (M 

N.  J.  L.)33. 
New  York.  — (107)  1;  (108)  2;  (109)  4;  (110)  6;  (III)  7;  (112)  8;  (118)  10; 

(114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  20;  (124,  125)  21;  (126)  22;  (127)  24;  (128,  129)  26;  (130, 

131)  27;  (132,  133)  28;  (134)  30;  (135)  31;  (136)  32;  (137)  83;  (188)  84. 
North  Carolina.  —  (97,  98)  2;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (108)  23;  (109)  26;  (110)  28;  (111)  38; 

(112)34. 
North  Dakota.  —  (1)  26;  (2)  33. 
Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  89; 

(49  Ohio  St.)  34. 
Oreoon.- (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  83;  (21)  88; 

(22)  29. 
Pennsylvania.  —  (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  30;  (137,  138  Pa.  St.)  21; 

(139,  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  28;  (147,  150  Pa.  St.)  30;  (151  Pa.  St)  31;  (148  Pa.  St.) 

83;  (149,  152,  163  Pa.  St.)  34. 
Bhodb  Island.  —  (15)  2;  (16)  27;  (17)  33. 
Booth  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  26; 

(34)  27;  (35)  28;  (38)  31;  (37)  34. 
Tennessee.- (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  85;  (91)  30. 
Texas.- (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  25;  (80,  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  34. 
Vermont.  — (60)6;  (61)  16;  (62)  22;  (63)  25;  (64)  33. 
VmaiNiA.  —  (82)  8;  (83)  6;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  89. 
Washington.  —(1)  82;  (2)  26;  (3)  28;  (4)  31;  (5)  34. 
West  Virginia.  —  (29)  6;   (30)  8;   (31)  13;   (32,  33)  25;  (34)  26;  (35)  29j 

(36)  32. 
Wisconsin.  —(69)  8;  (70,  71)  5;  (72)  7;  (73)  9;  (74^  75)  17;  (76,  77)  20;  (7»> 

23;  (79)  24;  (80)  27;  (81)  29;  (82)  3a 
Wyoming,  —  (3)  31. 
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Oelando  v.  PfiAGa 

[31  Florida,  111.] 

ttvtiioiPAL  Corporation  is  not  Liable  for  Tortious  Act  Donk  by  Its 
Okticebs  or  Agents  Unless  it  is  within  the  scope  of  the  corporate 
powers  as  prescribed  by  its  charter  or  by  some  positiye  enactment.  If 
the  act  is  wholly  outside  of  the  general  or  special  powers  of  the  corpo- 
ration, it  can  in  no  event  be  liable,  whether  it  directly  commanded  the 
performance  of  the  act  or  it  was  done  by  its  officers  without  express 
command;  but  if  the  act  is  not  in  this  sense  ultra  vires,  it  may  be  the 
foundation  of  an  action  of  tort  against  the  corporation,  either  when 
done  by  its  officers  under  its  previous  direct  authority,  or  ratified,  ex- 
pressly or  impliedly,  by  it,  or  when  done  by  the  officers,  agents,  or  ser- 
vants of  the  corporation  in  the  execution  of  the  corporate  powers  or  the 
performance  of  corporate  duties  of  a  municipal  nature. 

Municipal  Corporations  —  Pleading  —  Liabilitt  for  Tortious  Acts. — A 
complaint  averring  that  the  defendant,  a  municipal  corporation,  by  and 
through  its  mayor,  city  council,  servants,  agents,  and  employees,  en- 
tered upon  plaintiff 's  premises,  and  without  just  cause  removed,  de- 
stroyed, and  deprived  plaintiff  of  the  ownership,  sale,  use,  and  benefit 
of  certain  property  therein  designated,  states  a  cause  of  action  against 
the  municipality.  It  does  not  appear  from  the  complaint  that  the  acta 
complained  of  were  wholly  beyond  the  power  of  the  municipality,  so  aa 
to  render  them  ultra  vires,  and  exonerate  it  from  liability  therefor. 

Nuisance  —  Liability  for  Abating  Alleged. — If  A  Municipality,  act- 
ing under  a  general  power  to  abate  and  prevent  nuisances,  abates  that 
aa  a  nuisance  which  is  not  such  in  fact,  it  does  so  at  its  peril.  If,  on 
the  other  hand,  a  nuisance  in  fact  exists,  the  municipality  is  liable  only 
when  it  exercises  its  power  of  abatement  in  an  unreasonable,  careless, 
or  negligent  manner,  so  aa  to  produce  unnecessary  damage  to  privatiB 
rights. 

Nuisance — Liability  for  Abating. — If  a  person  keeps  various  animals 
on  his  premises  in  a  city  in  such  a  lyanner  as  to  create  a  nuisance,  and, 
after  a  demand,  neglects  to  abate  such  nuisance  or  to  keep  his  premises 
in  such  a  condition  that  no  nuisance  will  exist,  the  municipality  and  ita 
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offioen  nay  take  anch  animals  from  sach  prentisas,  transport  them  be- 
yond the  city  limits,  and  turn  them  loose,  without  incurring  any  liabil> 
ity  to  their  owner,  though  from  such  acts  such  animals  are  wholly  lost 
to  him,  he,  on  his  part,  exercising  no  care  to  prevent  such  loss. 

William  H.  Jewell,  for  the  appellant. 
J.  Hugh  Murphy,  for  the  appellee. 

Taylob,  J.  John  M.  Pragg,  the  appellee,  sued  the  city  of 
Orlando,  the  appellant,  in  trespass,  the  following  heing  the 
declaration  filed  in  the  case:  "And  now  comes  the  plaintiflF, 
John  M.  Pragg,  by  his  attorneys,  Mershon  and  Rogers  and 
J.  Hugh  Murphy,  and  complains  of  the  defendant,  the  city  of 
Orlando,  of  a  plea  of  trespass  on  the  case,  for  that,  whereas, 
on  or  about  the  sixth  day  of  July,  A.  D.  1887,  the  plaintiflf 
was  engaged  in  the  business  of  a  dealer  in  natural  curiosities, 
and  had  attached  to  his  shop  a  museum  for  the  exhibition  of 
live  and  stuffed  animals  of  various  kinds  for  profit;  and  while 
BO  engaged  in  business,  and  on  or  about  the  day  and  date 
aforesaid,  the  said  defendant,  by  and  through  its  mayor,  city 
council,  servants,  agents,  and  employees,  entered  in  and  upon 
the  premises  of  the  plaintiff  where  said  business  hereinbefore 
mentioned  was,  by  the  plaintiff,  being  carried  on,  and  situated 
on  the  west  side  of  Orange  Avenue,  between  Pine  and  Church 
Streets,  in  the  said  city  of  Orlando,  and  without  just  cause 
did  then  and  there  remove,  destroy,  and  deprive  the  plaintiff 
of  the  ownership,  sale,  use,  and  benefit  of  the  following  de- 
scribed property,  to  wit:  Two  water  turkeys  in  coop,  two  coons 
in  cage,  one  dozen  snakes  (mixed)  and  two  cages,  iifo  snipes 
and  cage,  one  owl  and  cage,  three  turtles  and  cage,  one  lot 
chickens  and  cage,  five  alligators,  one  lot  chicken  and  animal 
houses,  one  lot  of  shells,  one  fox,  one  lot  of  peafowls;  whereby 
the  plaintiff  sustained  damages  in  the  sum  of  six  hundred 
and  thirteen  dollars,  and  whereby  plaintiff  was  further  in- 
jured in  his  business,  to  his  damage  in  the  sum  of  two  hun- 
dred dollars;  wherefore  plaintiff  demands  judgment  for  six- 
teen hundred  dollars  and  costs  of  this  action. 

To  this  declaration  the  defendant  municipal  corporation 
demurred  upon  the  ground  that  a  city  is  not  liable  for  illegal 
acts  of  its  agents,  and  for  "  other  causes  appearing  upon  the 
face  of  the  papers."  This  demurrer  being  overruled,  the  case 
went  to  trial  upon  a  plea  of  the  general  issue,  and  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  in  the  sum  of  three  hun- 
dred dollars,  and  from  this  judgment  an  appeal  is  taken  here. 
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The  first  error  assigned  is  the  order  overruling  the  defend- 
ant's demurrer  to  the  plaintiff's  declaration.  The  contention 
of  the  appellant  here,  upon  this  assignment,  is,  that  the  dec- 
laration does  not  exhibit  a  case  of  corporate  liability,  because 
it  does  not  show  that  the  defendant  city  was  acting  within 
the  scope  of  its  corporate  powers  as  prescribed  by  law,  or  that 
it  was  performing  any  duty  imposed  upon  it  by  law,  when  it 
committed  the  acts  complained  of. 

The  law  is  well  settled  that  municipal  corporations  can  be 
held  liable  for  tortious  acts  only  that  are  committed  while  in 
the  exercise  of  some  power  conferred  upon  them  by  law,  or 
in  the  performance  of  some  duty  imposed  upon  them  by  law. 
"  Where  the  act  which  produces  the  injury  is  outside  of  the 
powers  conferred  on  the  corporation,  it  cannot  be  held  in 
damages.  A  municipal  corporation  is  liable  in  damages  for 
a  lawful  and  authorized  act  of  its  agents  done  in  an  unau- 
thorized manner,  but  not  for  an  unlawful  or  prohibited  act ": 
7  Lawson's  Rights,  Remedies,  and  Practice,  sec.  4010; 
Cooley  on  Torts,  2d  ed.,  141;  Field  on  Damages,  sec.  80;  City 
of  Chicago  v.  Langlass,  52  111.  256;  4  Am.  Rep.  603;  Anthony 
V.  Inhabitants  of  Adams,  1  Met.  284;  Hunt  v.  City  of  Boon- 
ville,  65  Mo.  620;  27  Am.  Rep.  299;  Mayor  etc.  v.  Cunliff,  2 
N.  Y.  165;  Hanvey  v.  City  of  Rochester,  35  Barb.  177;  Schu- 
macher V.  City  of  St.  Louis,  3  Mo.  App.  297.  In  discussing 
this  rule,  however,  Mr.  Dillon,  in  his  work  on  Municipal  Cor- 
porations, 3d  edition,  section  968,  says:  "The  rule  of  law  is  a 
general  one  that  the  superior  or  employer  must  answer  civilly 
for  the  negligence  or  want  of  skill  of  his  agent  or  servant  in 
the  course  or  line  of  his  employment  by  which  another  is  in- 
jured. Municipal  corporations  under  the  conditions  therein 
stated  fall  within  the  operation  of  this  rule  of  law,  and  are 
liable  accordingly  to  civil  actions  for  damages  when  the 
requisite  elements  of  liability  coexist.  To  create  such  a  lia- 
bility, it  is  fundamentally  necessary  that  the  act  done  which 
is  injurious  to  others  must  be  within  the  scope  of  the  corpo- 
rate powers  as  prescribed  by  charter  or  positive  enactment 
(the  extent  of  which  powers  all  persons  are  bound,  at  their 
peril,  to  know);  in  other  words,  it  must  not  be  ultra  vires  in 
the  sense  that  it  is  not  within  the  power  or  authority,  of 
the  corporation  to  act  in  reference  to  it  under  any  circuni- 
Btances.  If  the  act  complained  of  is  wholly  outside  of  the 
general  or  special  powers  of  the  corporation  as  conferred  in 
its  charter  or  by  statute,  the  corporation  can  in  no  event  be 
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liable,  whether  it  directly  commanded  the  performance  of  the 
act,  or  whether  it  be  done  by  its  officers  without  its  express 
command;  for  a  corporation  cannot  of  course  be  impliedly 
liable  to  a  greater  extent  than  it  could  make  itself  by  express 
corporate  vote  or  action;  but  if  the  wrongful  act  be  not  in 
this  sense  ultra  vires,  it  may  be  the  foundation  of  an  action  of 
tort  against  the  corporation,  either  when  it  was  done  by  its 
officers  under  its  previous  direct  authority,  or  has  been  rati- 
fied or  adopted,  expressly  or  impliedly,  by  it,  or  when  it  was 
done  by  the  officers,  agents,  or  servants  of  the  corporation  in 
the  execution  of  corporate  powers,  or  the  performance  of  cor- 
porate duties  of  a  ministerial  nature,  and  was  done  so  neg- 
ligently or  unskillfuUy  as  to  injure  others;  in  which  case  the 
corporation  is  liable  for  the  carelessness  or  want  of  skill  of  its 
officers  or  immediate  servants  or  agents  in  the  course  of  their 
authorized  employment  without  express  adoption  or  ratifying 
act.  Such  are  the  general  principles  of  law,  concerning 
which  there  is  no  disagreement."  And  again,  in  section  969, 
the  same  high  authority  says:  "The  principle  that  a  munici- 
pal corporation  is  bound  by  the  acts  of  its  officers  only  when 
within  the  charter  or  scope  of  their  powers,  and  that  acts 
wholly  outside  of  the  powers  of  the  corporation,  or  of  the  offi- 
cers appointed  to  act  for  it,  are  void  as  respects  the  corpora- 
tion, is  vital;  and  the  opposite  doctrine  has  no  support  in 
reason,  and  very  little,  if  any,  in  the  judgments  of  the 
courts."  Does  the  declaration  here  questioned  show  affirma- 
tively upon  its  face  that  the  acts  complained  of  were  ,wholly 
outside  of  and  beyond  any  and  every  corporate  power  that 
the  municipality  had  legal  authority  to  exercise,  so  as  to 
render  it  amenable  to  demurrer  under  the  rule  thus  clearly 
laid  down  by  Mr.  Dillon?  We  think  not.  Under  the  pro- 
visions of  section  20,  page  249,  McClellan's  Digest  (Fla.  Rev. 
Stats.,  sec.  677),  cities  and  towns  generally  are  clothed  with 
authority  and  power  to  prevent  and  abate  nuisances,  and  to 
prevent  or  remove  any  accumulation  of  filth  or  other  matter 
on  or  within  premises  within  their  limits  which  may  cause 
disease,  or  affect  the  health  of  the  city  or  town.  It  was 
developed  in  the  proofs  at  the  trial  below  that  the  acts 
complained  of  were  committed  in  the  exercise  of  this  power 
conferred  by  law  to  prevent  and  abate  nuisances.  Conse- 
quently they  cannot  be  said  to  be  acts  that,  within  them- 
Belves,  are  of  such  nature  as  to  be  impossible  of  commission, 
under  any  circumstances,  by  the  city  in  the  exercise  of  any 
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corporate  power  conferred  upon  it  by  law.  The  contention  of 
the  appellant,  that  the  acts  complained  of  were  ultra  vires,  is 
untenable,  and  the  order  overruling  the  demurrer  was 
proper. 

There  are  many  errors  assigned,  but  as  the  judgment  ap- 
pealed from  must  be  reversed  upon  the  sixteenth  assignment 
of  error,  viz.,  the  overruling  of  the  appellant's  motion  for  a 
new  trial,  the  discussion  of  that  one  alone  will  fully  dispose 
of  all  questions  applicable  to  the  case. 

Two  of  the  defendant's  grounds  of  its  motion  for  a  new 
trial  that  was  overruled  were,  that  the  verdict  of  the  jury  was 
contrary  to  the  evidence,  and  contrary  to  the  law  of  the  case. 
The  plaintiff,  Pragg,  alone  testified  in  his  own  behalf,  and  in 
substance  as  follows:  that  he  was  the  plaintiff;  that  at  the 
time'of  the  alleged  injury  he  was  engaged  in  business  in  the 
city  of  Orlando;  that  he  kept  a  kind  of  curiosity  store  and 
museum;  that  in  the  front  shop  he  kept  various  fancy  wares, 
jewelry,  shells,  stuffed  animals,  etc.,  and  in  the  yard  in  the 
rear  he  had  animals  of  various  kinds,  among  others  water 
turkeys,  coons,  snakes,  alligators,  turtles,  snipes,  chickens, 
owls,  lot  of  shells,  etc.;  that  on  the  6th  of  July,  as  alleged  in 
the  declaration,  Mr.  Hodges,  the  city  marshal  of  Orlando, 
came  to  his  place  of  business  with  other  policemen  and  carts 
and  took  and  carried  away  all  the  animals,  shells,  etc.,  which 
witness  had  in  the  yard,  and  took  them  out  of  the  city  limits, 
and  turned  them  loose.  He  gave  a  list  of  the  things  taken, 
together  with  his  valuation  of  each  item,  the  whole  aggregat- 
ing thirteen  hundred  and  ninety  dollars;  that  all  of  said 
property  was  thus  lost  to  him,  except  that  he  afterwards  re- 
covered some  of  the  shells.  He  did  not  go  with  the  property 
when  taken,  and  made  no  effort  to  recover  it.  The  loss  to 
his  business  was  two  hundred  dollars.  He  demanded  pay- 
ment for  his  said  property  from  defendant,  who  offered  him 
fifty  dollars,  which  he  refused.  This  was  the  only  evidence 
put  in  for  the  plaintiff  at  the  trial  below. 

On  behalf  of  the  defendant  E.  J.  Reel  testified  that  about 
the  time  alleged,  and  before,  he  was  a  member  of  the  county 
board  of  health  for  Orange  County;  that  the  plaintiff's  prem- 
ises had  been  complained  of  in  June  and  July  to  the  board 
several  times  by  neighbors  as  offensive  to  sight  and  smell; 
that  plaintiff  had  been  notified  to  clean  up  same,  and  keep 
same  clean  and  inoffensive;  this  order  was  given  to  him  by 
the  board  one  or  two  weeks  before  the  removal  of  the  prop- 
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erty  by  the  city  marshal.  Finally  the  premises  were  visited 
and  inspected  by  the  board,  and  found  in  such  offensive  con- 
dition as  to  the  yard  where  the  animals  were  kept  that  tha 
board  in  regular  session  declared  the  premises  a  nuisance, 
and  the  city  council  of  Orlando  was  directed  to  have  said 
nuisance  abated. 

Dr.  J.  W.  Hicks  testified  for  the  defendant,  that  in  June 
and  July,  1887,  he  was  secretary  of  the  county  board  of 
health  of  Orange  County;  was  also  city  physician  of  Orlando, 
and  city  health  officer;  that  he  had  several  times  prior  to  the 
removal  of  plaintiff's  property,  as  alleged,  inspected  said 
premises  and  found  them  in  bad  sanitary  condition.  The 
animals  created  offensive  smells,  and  water  decaying  in  sheila 
was  very  offensive.  He  had  several  times  ordered  said  prem- 
ises cleaned.  As  secretary  of  said  board  of  health  he  had, 
by  order  of  said  board,  sent  official  communication  to  the 
city  council  of  Orlando,  about  June,  1887,  notifying  them 
that  the  premises  of  plaintiff  where  the  animals  were  kept 
had  been  declared  a  nuisance  by  the  board,  and  said  board 
directed  said  council  to  have  same  abated  at  once. 

J.  K.  Duke,  city  clerk  of  the  defendant  city,  also  for  the 
defendant,  identified  the  minutes  of  the  city  council  of  said 
city,  wherein  said  minutes  showed  that  the  action  of  the 
board  of  health  declaring  plaintiff's  premises  a  nuisance,  and 
ordering  same  abated  by  the  city  had  been  duly  communi- 
cated to  said  council. 

P.  C.  Hodges,  also  for  the  defendant,  testified  that  he  was 
city  marshal  of  Orlando  in  June  and  July,  1887,  and  on  or 
about  the  time  alleged,  he  was  ordered  by  a  member  of  the 
city  council  to  notify  the  plaintiff  to  remove  the  animals  and 
shells  kept  on  his  prejmises  in  the  yard,  and  to  abate  the  same, 
the  same  having  been  declared  a  nuisance,  and  to  carry  same 
out  of  the  city  limits.  That  he  gave  plaintiff  such  notice, 
and  twenty-four  hours  in  which  to  remove  same.  He  was 
directed  that  on  failure  of  plaintiff  to  remove  and  abate  said 
nuisance  on  notice,  to  remove  and  abate  same  himself.  Mr. 
Giles,  chairman  of  the  committee  on  street  sanitation,  gave 
him  the  order.  After  giving  plaintiff  the  notice,  and  he  fail- 
ing to  remove  said  animals,  witness,  after  notifying  plaintiff 
what  he  wfts  about  to  do,  took  and  carried  away  said  animals 
and  shells,  and  left  same  outside  of  city  limits — doing  no  un- 
necessary injury  or  damage  to  anything.  The  animals  were 
turned  loose. 
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N.  L.  Mills,  for  defendant,  testified  that  he  was  a  memher 
of  the  city  council  at  the  time  of  the  removal  of  the  plaintiff's 
property  as  alleged,  and  was  one  of  the  committee  to  inquire 
into  damages.  Reported  in  favor  of  an  allowance  to  plaintiff 
of  fifty  dollars;  not  that  he  thought  it  due  plaintiff,  but  to 
settle  matters  without  litigation.  That  he  was  familiar  with 
the  value  of  property  such  as  plaintifi*  had,  and  which  was 
taken,  or  alleged  to  have  been,  and  that  he  knew  what  ani- 
mals and  other  property  plaintifi"  had  in  said  yard  and  that 
said  marshal  removed,  and  that  the  whole  lot  was  not  worth 
one  hundred  dollars. 

The  foregoing  is  the  substance  of  the  entire  evidence  in  the 
cause.  In  the  evidence  adduced  for  the  defendant  there  is 
very  clear  and  direct  proof  that  the  property  of  the  plaintiff 
that  was  taken  and  removed  from  the  city  limits  was  in  fact 
a  nuisance,  creating  filth  and  noxious  smells  deleterious  to 
the  public  health.  The  proof  shows  further  that  he  had 
been  notified  and  warned,  a  week  or  two  prior  to  its  enforced 
removal,  to  clean  up  his  premises  and  to  keep  the  same  clean. 
It  was  proved  also  that  his  neighbors  complained  of  his 
premises.  It  was  proved  also  that  the  officials  of  the  county 
board  of  health  visited  and  inspected  his  premises  and  found 
it  to  be  a  nuisance,  and  afterwards  in  an  official  meeting  of 
the  board  formally  declared  the  property  to  be  a  nuisance, 
and  officially  directed  the  city  council  of  the  defendant  city 
to  abate  it  as  such.  It  was  further  proved  that  the  city  mar- 
shal then  notified  the  plaintiff  of  this  action  of  the  county 
board  of  health,  and  that  the  city  council  required  him  to  re- 
move the  offensive  matter  from  his  premises,  and  that  he 
would  be  allowed  twenty-four  hours  in  which  to  do  so;  and 
if  not  done  then,  the  marshal  himself  would  remove  same. 
That  failing  to  remove  them  himself  within  the  time  given 
him,  the  marshal  then  removed  the  offensive  property  beyond 
the  city  limits  after  informing  plaintiff  what  he  was  about  to 
do.  The  marshal  swears  that  in  removing  them  he  did  no 
more  damage  to  anything  than  was  necessary  in  the  removal 
thereof.  The  plaintiflf  himself  swore  that  he  did  not  go  along 
with  the  property  when  reniovod  to  look  after  or  take  care  of 
same.  To  all  of  this  evidence  for  the  defendant  there  is  not 
a  word  of  contradiction  or  denial,  nor  any  attempt  even  at  a 
denial  thereof  from  the  plaintifi"  himself  or  anyone  else.  By 
the  provisions  of  chapter  3603,  Laws  of  Florida,  approved 
February  16,  1885,  the  governor  of  this  state  was  required  to 
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appoint  in  each  county  a  board  of  health  consisting  of  five 
members;  which  board  by  said  act  was  made  a  corporation. 
By  section  eight  of  said  act  said  boards  of  health  in  their 
respective  counties  were  given  full  power  to  act  in  regard  to 
all  matters  pertaining  to  quarantine,  public  health,  vital 
statistics,  and  the  abatement  of  nuisances,  and  to  appoint 
such  agents  as  they  might  find  necessary. 

The  uncontradicted  proof  of  the  defendant  shows  that  the 
plaintiff's  property  removed  was  in  fact  a  nuisance;  that  he 
was  given  fair  warning  first  to  rectify  it;  then  that  the  county 
board  of  health,  having  full  power  by  law  to  abate  nuisances 
and  to  appoint  such  agencies  as  it  saw  proper,  had  declared 
said  property  to  be  a  nuisance  and  ordered  the  defendant  to 
abate  it.  The  plaintiff  was  again  given  fair  notice  of  this 
action  and  reasonable  time  to  remove  the  offending  property 
himself.  Failing  to  do  so,  the  city,  having  full  power  also  by 
law  to  abate  nuisances  through  its  marshal,  without  unneces- 
sary damage,  itself  removes  the  cause  of  the  nuisance;  and 
the  plaintiff  sits  listlessly  by  and  makes  no  effort  to  look  after 
or  care  for  his  property.  Under  these  circumstances,  if  true> 
and  they  are  undenied,  the  defendant  city  was  not  liable  in 
law  for  any  damages  that  necessarily  resulted  to  the  plaintiff 
in  the  removal  or  abatement  of  property  that  was  in  fact  a 
nuisance.  The  verdict  of  the  jury  was  therefore  clearly  con- 
trary to  the  evidence  and  to  the  law  of  the  case,  and  the  de- 
fendant's motion  for  a  new  trial  should  have  been  granted. 

The  power  conferred  in  general  terms  on  municipal  corpo- 
rations to  prevent  and  abate  nuisances  cannot  be  taken  to 
authorize  the  condemnation  and  destruction  of  that  as  a  nuis- 
ance which,  in  its  nature,  situation,  or  use,  is  not  such  in  fact; 
and  if  the  city,  acting  under  the  general  power,  abate  that  as 
a  nuisance  that  is  not  such  in  fact,  it  does  so  at  its  peril,  and 
is  liable  for  the  damage  done,  if  it  turns  out  in  proof  that  it 
has  juade  a  mistake:  1  Dillon  on  Municipal  Corporations,  4th 
ed.,  sec.  374;  Yates  v.  Milwaukee,  10  Wall.  497;  Everett  v. 
Council  Bluffs,  46  Iowa,  66;  Wood's  Law  of  Nuisances,  sec. 
744. 

On  the  other  hand  if  the  city,  under  this  general  power,  is 
proceeding  against  that  as  a  nuisance  which  is  in  fact  such 
because  of  its  nature,  situation,  or  use,  it  is  then  under  the 
obligation  to  exercise  the  power  of  abatement  in  a  reasonable 
manner  so  as  to  do  the  least  injury  to  private  rights;  and  if, 
where  the  fact  of  nuisance  is  clear,  it  exercises  the  power  of 
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abatement  in  an  unreasonable,  careless,  or  negligent  manner 
so  as  to  produce  unnecessary  damage  to  private  rights,  it  will 
be  liable  for  the  damage  caused  by  such  negligence:  State  v. 
Newark,  34  N.  J.  L.  264;  1  Dillon  on  Municipal  Corporations, 
sec.  378;  Larson  v.  Furlong,  50  Wis.  681;  Wood's  Law  of 
Nuisances,  sec.  741. 

But  if,  as  is  shown  by  the  uncontradicted  proofs  in  this 
case,  the  fact  of  nuisance  is  clear,  and  the  owner  thereof  is 
notified  that  he  must  remove  same,  and  is  given  a  reasonable 
time  in  which  to  do  so,  and  he  fails,  and  the  city,  acting  un- 
der its  general  power,  or  as  the  agent  of  the  county  board  of 
health,  who  have  the  same  power,  then  remove  or  abate  the 
same  in  such  manner  as  not  to  bring  about  any  unnecessary 
damage  to  the  owner,  then  under  the  law  the  city  is  not  liable. 

The  judgment  appealed  from  is  reversed  and  a  new  trial 
ordered.  

Municipal  Corporations  —  Liability  for  Nboliqknt  or  WrongfuIi 
Acrra  o»  Officers,  Aobnts,  or  Servants.  —  This  subject  is  exhaustively 
treated  in  a  note  to  Goddard  r.  HarpstceU,  30  Am.  St.  Rep.  376-4d3.  A  city 
while  acting,  not  in  the  management  of  its  private  affairs,  but  in  the  inter- 
est of  the  public,  as  the  guardian  of  the  health  and  welfare  of  the  public,  is 
not  liable  for  the  negligent  acts  of  its  officers  or  agents  in  the  execution 
of  its  ordinances:  Whitfield  v.  Paris,  84  Tex.  431;  31  Am.  St.  Rep.  69,  and 
note.  See  also  WiUon  v.  Troy,  135  N.  Y.  96;  31  Am.  St.  Rep.  817. 
S  Municipal  Corporations  —  Power  to  Abate  Nuisances.  — Even  with- 
out statutory  authority,  municipal  corporations  have  ample  power  at  the 
common  law  to  abate  a  nuisance:  First  Nat.  Bank  v.  Sarlls,  129  Ind.  201; 
28  Am.  St.  Rep.  185,  and  note.  Nuisances  per  se  may  be  summarily  re- 
moved by  direction  of  the  common  council  of  a  municipality:  Chase  v.  Osh' 
kosh,  81  Wis.  313;  29  Am.  St.  Rep.  898,  and  note;  Hart  v.  'Mayor,  9  Wend. 
571;  24  Am.  Dec.  165,  and  note.  See  extended  note  to  Milne  v.  Davidson, 
16  Am.  Dec  194-198. 

Municipal  Corporations — Abatement  of  Nuisances  —  Liability. — 
Where  a  railroad  company  has  in  good  faith  laid  its  tracks  upon  the  streets 
of  a  oity  under  authority,  the  city  officers  without  legal  proceedings,  have 
no  right  to  declare  it  a  public  nuisance  because  the  kind  of  rail  used  was  not 
to  the  best  interests  of  the  city  and  laid  in  violation  of  an  ordinance,  and 
then  proceed  to  abate  it  by  force.  By  so  doing  they  become  trespassers  and 
rioters  and  liable  civilly  and  criminally:  Easton  etc.  R'yCo,  v.  City  of  Easton, 
133  Pa.  St.  505;  19  Am.  St.  Rep.  658,  and  note.  A  municipal  corporation 
cannot  declare  that  to  be  a  nuisance  which  is  not  such  in  fact:  Ex  parte 
O'Leary,  65  Miss.  80;  7  Am.  St.  Rep.  640;  Dea  Plaines  v.  Poyer,  123  111.  348; 
5  Am.  St.  Rep.  524,  and  note. 

Liability  of  Municipal  Corporation  for  Torts  not  Sanctionkd  by 
its  Charter.  —  The  principal  case  quoted  with  approval  the  statement  of 
Judge  Dillon  that,  "The  principle  that  a  municipal  corporation  is  bound  by 
the  acts  of  its  officers  only  when  within  the  charter  or  scope  of  their  powers, 
and  that  acts  wholly  outside  of  the  powers  of  the  corporation,  or  of  the  o£« 
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«era  appointed  to  act  for  it,  are  void  as  respects  tiie  corporation,  is  vital;  and 
the  opposite  doctrine  has  no  support  in  reason,  and  very  little,  if  any,  in  the 
judgments  of  the  courts";  and  that  to  create  a  liability  against  a  municipal 
"corporation  for  the  wrongful  acts  of  its  officers,  "it  is  fundamentally  neces- 
sary that  the  act  done  which  is  injurious  to  others  must  be  within  the  scope 
of  the  corporate  powers  as  prescribed  by  charter  or  positive  enactment."  If 
this  general  language  were  true  without  qualification,  then  no  liability  could 
aziat  against  a  municipality  for  the  torts  of  its  officers  or  agents;  for  such 
acts  aa  are  within  the  scope  "of  the  corporate  powers  as  prescribed  by  char- 
ter or  positive  enactment,"  surely  cannot  give  rise  to  corporate  or  other  lia- 
bility, because  they  are  sanctioned  by  law.  In  other  words,  if  a  charter 
gives  the  officers  no  power  to  do  an  act,  the  corporation  cannot  be  liable  be- 
cause the  officers  act  without  authority,  and  if  the  charter  gives  such  powers, 
the  corporation  ia  not  answerable  because  what  was  done  was  authorized. 

That  Judge  Dillon  did  not  mean  this  is  apparent  from  the  language  con- 
tained in  the  same  quotation  in  which  he  says:  "In  other  words,  it  must 
not  be  ultra  vires  in  the  sense  that  it  is  not  within  the  power  or  authority  of 
the  corporation  to  act  in  reference  to  it  under  any  circumstances.  If  the 
act  is  wholly  outside  of  the  general  or  special  powers  of  the  corporation  aa 
conferred  in  its  charter  or  by  statute,  the  corporation  can  in  no  event  be  lia- 
ble, whether  it  directly  commanded  the  performance  of  the  act,  or  whether 
it  be  done  by  its  officers  witliout  its  express  command;  for  a  corporation  can- 
not, of  course,  be  impliedly  liable  to  a  greater  extent  than  it  could  make 
itaelf  by  express  corporate  vote  or  action."  We  have  heretofore  examined 
thia  question  and  found  that  the  authorities  sustain  the  distinction  made  by 
Judge  Dillon  in  holding,  in  eflfect,  that  where  the  defense  of  ultra  vires  exists, 
the  corporation  cannot  be  held  answerable  for  a  tort  committed  by  its  offi- 
cers or  agents:  Note  to  Ooddard  v.  Harpswell,  30  Am.  St.  Rep.  40.5-411.  In 
order,  however,  to  successfully  invoice  this  defense,  it  is  not  sufficient  that  a 
particular  act  as  done  was  not  authorized  by  law.  If  the  municipality  had 
the  right  to  do  it  under  some  circumstances  or  in  some  manner,  then  it  may 
be  liable  for  doing  it  in  difi"erent  circumstances  or  in  a  different  manner.  In 
other  words,  if  the  matter  is  one  calling  for  municipal  action  so  that'  its  offi- 
cers in  what  they  do  cannot  be  said  to  be  acting  without  jurisdiction,  then 
tiie  municipality  may  be  answerable  for  a  tort  committed  by  them  either 
from  being  mistaken  as  to  the  propriety  of  the  act  in  the  given  case,  or  in  the 
mode  in  which  they  undertake  to  perform  their  supposed  duty. 

If  a  private  corporation  interposes  the  plea  of  ultra  vires,  it  will  generally 
not  be  allowed  to  prevail  unless  in  furtherance  of  justice.  This  rule,  if  not 
applicable  to  municipal  corporations  under  all  circumstances,  ought  to  apply 
at  least  so  far  as  to  prevent  them  from  working  iniquity  by  calling  into 
action  the  police  and  governmental  machinery  within  their  control  to  de- 
spoil their  citizens,  and  then  escaping  liability  on  the  ground  that  they  had 
no  power  to  work  such  spoliation.  Every  municipality  has  a  council  to 
determine  what  it  shall  and  shall  not  do,  and  police  and  other  officers  to  do 
what  the  council  resolves  shall  be  done,  and  from  the  doing  of  which,  if 
wrongful,  injurious  consequences  must  necessarily  result  to  private  citizens. 
That  a  municipality  may  be  exempt  from  liability  when  exercising  govern- 
mental functions  ia  well  settled  upon  authority,  and  perhaps  beyond  con- 
troversy, upon  principle.  When,  however,  the  act  done  is  not  one  for  which 
mnnioipal  liability  must  be  denied  because  it  is  governmental  in  character, 
and  is  one  which  the  municipality  did  intentionally  and  iu  the  assumed 
•xeroise  of  ouuicipal  functions,  and  from  the  doing  of  which  injurious  con- 
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■eqnences  result  to  a  private  citizen,  it  is  well-nigh  iniqaitoni  to  deny  him 
redress  on  the  ground  that  the  municipality  was  not  given  power  to  do  what 
it  did.  There  are  doubtless  authorities  going  to  this  extreme:  City  of  Chicago 
r.  Turner,  80  111.  420;  Mayor  of  Albany  v.  Cunliff,  2  N.  Y.  165;  Brown  v. 
Cape  Girardeau,  90  Mo.  377;  59  Am.  Rep.  28;  Lemon  v.  Newton,  134  Mass. 
476;  Trammell  v.  Russellville,  34  Ark.  105;  36  Am.  Rep.  1;  Cavanagh  v. 
Boston,  139  Mass.  426;  52  Am.  Rep.  716;  Steele  v.  Deering,  79  Me.  343;  1 
Am.  St.  Rep.  314;  Smith  v.  City  of  Rochester,  76  N.  Y.  506. 

There  are  other  cases  which,  without  professing  to  overrule  those  just 
cited,  it  is  not  possible  to  harmonize  with  them.  Thus  where  a  city  issued  a 
permit  to  maintain  a  nuisance  on  its  streets,  and  confessedly  had  no  power 
to  license  such  nuisance  nor  any  nuisance  whatever,  it  was  held  answerable 
to  the  party  injured,  the  court  rendering  the  opinion  saying:  "  We  simply 
■ay  that  when  the  city,  without  the  pretense  of  authority,  and  in  direct 
violation  of  a  statute,  assumes  to  grant  to  a  private  individual  the  right  to 
obstruct  the  public  highway  while  in  the  transaction  of  his  private  business, 
and  for  such  privilege  takes  compensation,  it  must  be  regarded  as  itself 
maintaining  a  nuisance  so  long  as  the  obstruction  is  continued  by  reason  of 
and  under  such  license,  and  it  must  be  liable  for  all  damages  which  may 
naturally  result  to  a  third  party  who  is  inj  ured  in  his  person  or  his  property 
by  reason  or  in  consequence  of  the  placing  of  such  obstruction  in  the  high- 
way ":  Cohen  v.  New  York,  113  N.  Y.  532;  10  Am.  St.  Rep.  506. 

This  language  is  in  accord  with  the  rule  stated  in  Hawks  v.  Charlemont, 
107  Mass.  417,  that,  "  When  officers  of  a  town  acting  as  its  agents  do  a 
tortious  act  with  an  honest  view  to  obtain  for  the  public  some  lawful 
benefit  and  advantage,  reason  and  justice  require  that  the  town  in  its  cor- 
porate capacity  should  be  liable  to  make  good  the  damage  sustained  by  an 
individual  in  consequence  of  the  acta  thus  done."  Therefore,  if  the  officers 
of  a  municipality,  when  engaged  in  its  business,  committed  a  trespass,  act- 
ing on  their  part  la  good  faith  and  believing  their  duty  required  them  to  do 
what  they  did,  the  city  is  answerable  though  it  had  no  power  to  authorize 
them  to  commit  such  trespass.  Thus  municipalities  usually  are  authorized 
to  lay  out  and  improve  public  streets,  to  abate  nuisances,  and  to  acquire 
property  for  the  purpose  of  devoting  it  to  certain  public  uses.  The  statutes 
do  not  and  cannot  authorize  them  to  take  or  use  such  property  otherwise 
than  after  just  compensation  has  been  made  therefor,  ascertained  in  the 
mode  prescribed  by  law.  Therefore  it  is  impossible  for  the  municipality, 
though  all  its  officers  should  knowingly  concur,  to  authorize  the  taking  or 
using  of  private  property  without  compensation.  Nevertheless,  it  is  clear 
that  if  its  officers  in  good  faith  trespass  upon  and  injure  private  property 
either  in  seizing,  using,  or  improving  as  a  public  highway  lands  belonging 
to  private  proprietors  against  their  consent,  or  in  taking  the  property  of 
private  persons  and  using  it  in  improving  such  highway,  or  in  destroying  or 
otherwise  injuring  private  property  under  a  mistaken  belief  that  it  con- 
stitutes a  nuisance,  the  municipality  is  answerable:  Hawks  r.  Charlemont, 
107  Mass.  417;  Weed  v.  Greenwich,  45  Conn.  170;  Woodcock  v.  City  of  Calais, 
66  Me.  234;  Lee  v.  Sandy  Hill,  40  N.  Y.  442;  Sheldon  v.  Kalamazoo,  24 
Mich.  383;  Hildreth  v.  Lowell,  11  Gray,  349;  Hickerson  v.  Mexico,  58  Mo. 
61;  Allen  v.  City  of  Decatur,  23  111.  332;  76  Am.  Dec.  692;  Setoall  v.  St.  Paul, 
20  Minn.  611;  Walling  v.  Mayor  etc.,  6  La.  Ann.  660;  52  Am.  Deo.  608; 
CrosteU  ▼.  Janesville,  28  Wis.  420;  Hunt  v,  Boonville,  65  Mo.  620;  27  Am. 
Rep.  299;  Dooley  r.  CUy  of  Kansas,  82  Mo.  444;  52  Am.  Rep.  380;  McQary 
T.  Lafayette,  12  Rob.  (La.)  668,  674;  Soulard  v.  St.  Louis,  36  Mo.  546. 
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In  the  principal  case  the  declaration  seems  to  have  been  construecl  in  the 
light  of  the  evidence  offered  at  the  trial  and  to  have  been  sustained  because 
that  evidence  disclosed  that  the  officers  of  the  defendant  were  acting  in  the 
execution  of  a  power  vested  in  the  municipality  to  abate  nuisances.  There 
was  nothing  in  the  complaint  showing  the  existence  of  any  nuisance  or  even 
»  claim  upon  the  part  of  the  municipality  or  of  its  officers  that  a  nuisance 
existed.  The  court  while  professing  to  consider  whether  the  complaint  was 
■ubject  to  demurrer  said:  "It  was  developed  at  the  trial  that  the  acts  com. 
plained  of  were  committed  in  the  exercise  of  this  power  conferred  by  law  to 
prevent  and  abate  nuisances.  Consequently  they  cannot  be  said  to  be  acta 
that  within  themselves  are  of  such  nature  as  to  be  impossible  of  commission 
under  any  circumstances  by  the  city  in  the  exercise  of  any  corporate  power 
conferred  upon  it  by  law.  The  contention  of  the  appellant  that  the  acta 
complained  of  were  uUra  vires  is  untenable  and  the  order  overruling  the  de- 
murrer was  proper."  It  is  obvious  that  the  complaint  was  either  good  or 
bad  without  any  regard  to  the  evidence,  and  therefore  that  the  court  did 
not  fairly  meet  the  question  presented  to  it  by  the  demurrer  when  it  called 
to  the  aid  of  the  complaint  the  evidence  offered  in  its  support  after  the 
demurrer  had  been  overruled  in  the  trial  court.  In  our  judgment,  the  com- 
plaint was  good  because  it  alleged  that  the  acts  described  in  it  were  done  by 
the  city,  and  such  allegation  was  necessarily  admitted  for  the  purposes  of 
the  demurrer.  This  allegation  was  an  allegation  of  an  ultimate  fact  under 
which,  if  an  issue  thereon  were  formed  by  the  answer,  it  was  necessary  for 
the  plaintiff  to  prove  the  existence  of  the  facts  and  circumstances  from  which 
the  legal  inference  could  be  drawn  that  the  acts  as  done  were  the  acts  of 
the  municipality,  as  alleged  in  the  complaint.  If  such  proof  were  not  made, 
then  it  would  be  the  duty  of  the  court  to  find  that  the  allegation  that  the 
municipality  had  done  the  acts  was  untrue.  This  view  it  must  be  admitted 
does  not  meet  with  universal  concurrence.  Thus  in  Casipary  v.  Portland, 
19  Or.  500,  20  Am.  St.  Rep.  842,  a  complaint  containing  an  allegation  that 
the  plaintiffs  were  the  owners  of  certain  personal  property,  and  that  while 
they  were  such  owners,  the  city  of  Portland  unlawfully  took  and  carrfed 
away  such  property  and  converted  and  disposed  of  the  same  for  its  own  use, 
was  adjudged  insufficient  for  the  reason  that  the  pleader  had  not  seen 
proper  to  develop  his  case  far  enough  to  enable  the  court  to  determine 
whether  the  maxim  of  respondeat  superior  applied  to  the  acts  or  not.  The 
theory  of  the  court  apparently  was  that  it  was  the  duty  of  the  pleader  to 
atate  the  precise  acts  done  and  the  persons  by  and  the  circumstances  under 
which  they  were  committed,  and  that  from  such  statement  it  was  the  prov- 
ince of  the  court  to  determine  whether  the  wrong  complained  of  was  one 
for  which  the  municipality  was  answerable.  Here,  too,  the  question  was 
not  met  fairly,  for  the  entire  attention  of  the  court  was  given  to  considering 
the  circumstances  in  which,  under  the  maxim  of  respondeat  superior,  a  city 
is  liable  for  acts  of  its  officers  and  agents,  the  court  apparently  being  uncon- 
Bcious  that  the  real  question  before  it  was  one  of  pleading  and  not  of  proof. 

The  difference  of  opinion  manifested  by  the  two  cases  to  which  we  have 
referred  respecting  the  mode  of  pleading  wlien  it  is  sought  to  charge  a  mnnici* 
pality  with  the  commission  of  a  tort,  is  worthy  of  further  judicial  consider- 
ation. It  is  true  that  a  municipal  corporation  can  act  only  through  its 
agents,  and  that  persons  who  are  its  agents  under  certain  circumstances  or 
to  do  certain  acts  may  not  be  authorized  to  represent  it  under  other  circum- 
stances, or  in  the  doing  of  other  acts.  But  it  is  only  when  they  are  author- 
ized to  act  for  it  that  their  acts  are  its  acts,  and  therefore  it  seems  to  us  that 
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when  it  is  charged  with  doing  an  act,  this  is  equivalent  to  charging  it  with 
doing  such  act  by  and  through  its  authorized  agents,  and  under  circum- 
stances in  which  they  were  authorized  to  represent  it.  If  a  private  person, 
whether  natural  or  artificial,  does  an  act  by  an  agent,  it  is  proper,  as  a 
matter  of  pleading,  to  aver  that  such  person  did  the  act,  without  making 
any  reference  to  the  agency,  and  to  support  this  allegation  evidence  is  ad- 
missible to  prove  that  the  act  was  done  by  an  assumed  agent,  and  was  within 
the  scope  of  the  powers  delegated  to  him.  There  is  no  reason  for  the  appli- 
cation of  any  diflferent  rule  to  pleadings  charging  a  municipal  corporation 
with  the  doing  of  acts,  whether  tortious  or  otherwise,  unless  perhaps  when 
the  acts  are  such  as  it  could  not  do  under  any  circumstances  nor  by  any 
means.  While  we  have  not  been  able  to  discover  any  other  authority  bear- 
ing directly  upon  the  question  here  considered,  the  precedents,  so  far  as 
they  appear  in  the  reports,  sustain  the  view  to  which  we  are  inclined.  Thus, 
in  Hawks  v.  Charlemonl,  107  Mass.  414,  which  was  an  action  against  the  city 
by  its  corporate  name  of  "Inhabitants  of  Charlemont,"  the  allegation  in  the 
complaint  was:  "That  the  defendants,  by  their  agents  and  servants,  forcibly 
entered  upon  part  of  plaintiff's  farm  in  Charlemont,  and  threw  up  the  soil, 
and  took  and  carried  away  a  large  quantity  of  stone,  and  converted  it  to 
their  own  use,  and  in  consequence  of  the  removal  of  the  stone,  the  river 
washed  away  part  of  plaintiff's  land,  and  the  rest  of  it  was  exposed  to 
similar  injury  from  the  river."  Lee  v.  Sandy  Hill,  40  N.  Y.  442,  was  an  ac- 
tion against  the  city  for  entering  upon  land,  and  the  complaint,  after  aver- 
ring the  incorporation  of  the  defendant,  and  the  plaintiff's  ownership  of  the 
land,  stated:  "That  the  defendant  unlawfully,  wrongfully,  and  forcibly 
entered  upon  the  premises  owned  by  the  plaintiff,  took  forcible  possession 
thereof,  removed  the  fences,  dug  up  the  soil,  and  threatened  to  make  a  high- 
way. 

It  is  as  true  of  private  as  of  municipal  corporations  that  they  cannot  act 
otherwise  than  by  officers  and  agents,  and  that  their  powers  are  limited  by 
their  charters  or  articles  of  incorporation,  and  yet,  so  far  as  private  corpor- 
ations are  concerned,  it  is  well  settled  that  a  pleading  which  in  effect  alleges 
that'a  corporation  did  the  wrong  complained  of,  or  made  the  contract  which 
is  sought  to  be  enforced,  is  sufficient,  and  that  neither  the  existence  of  agents 
nor  their  authority  need  be  averred:  Sullbian  v.  Orass  Valley  etc.  Co.,  77  Oal. 
418;  Malone  v.  Crescent  City  etc.  Co.,  77  Cal.  38.  Thus  in  an  action  against  a 
city  for  conspiracy  it  was  said:  "The  plaintiff,  in  stating  his  cause  of  action 
against  the  corporation,  may  and  should  state  the  acts  complained  of  as  be- 
ing the  acts  of  the  corporation  itself,  and  it  is  not  necessary  or  proper  to 
aver  in  the  complaint  that  they  were  done  by  or  through  the  authorized 
agents  of  the  corporation.  It  is  a  matter  of  proof  upon  the  trial  to  establish 
that  the  person  doing  the  act  was  the  authorized  agent  of  the  corporation, 
for  it  can  act  only  through  its  officers  and  agents.  When  a  charge  is  made 
in  a  pleading  against  a  corporation  by  its  corporate  name,  the  legal  inference 
is  that  some  person  or  persons  in  its  employ  did  the  act  imputed  ":  Lzibricat- 
ing  Oil  Co.  v.  Standard  Oil  Co.,  42  Hun,  158.  This  rule  has  also  been  held 
applicable  to  an  action  against  a  school  town  or  district.  Thus  in  an  ac- 
tion in  which  the  plaintiff  relied  upon  a  contract  employing  her  to  teach 
school,  and  her  unlawful  discharge  before  such  contract  was  complied  with, 
the  court  said:  "  The  first  objection  to  this  complaint  ia  that  it  does  not 
show  that  the  plaintiff  was  employed  by  the  trustees  of  the  school  town. 
The  complaint  alleges  that  she  was  employed  by  the  defendant,  the  school 
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town.  As  the  corporation  can  only  act  by  and  through  the  trustees  as  iti 
officers  and  agents,  it  is  sufficient  to  charge  the  employment  by  the  corpora- 
tion, and  prove  it  to  have  been  made  by  and  throngh  its  regularly  consti- 
tuted authorities":  School  Town  qf  Rochester  v.  Shaw,  100  Ind.  268. 


Florida  Central  and  Peninsular  Hailroad  Co. 

V.  State. 

[81  Florida,  482.] 

Mandahits  —  Relatobs. — It  the  object  sought  is  the  enforcement  of  a 
public  right,  the  people  are  regarded  as  the  real  party  and  the  relator 
need  not  show  that  he  has  any  legal  interest  in  the  result.  It  is  enough 
that  he  is  interested  as  a  citizen  in  having  the  laws  executed  and  the 
duty  in  question  enforced.  Therefore,  the  citizens  of  a  municipality 
may  appear  as  relators  in  an  application  for  a  writ  of  mandate  to  com- 
pel a  railway  corporation  to  provide  a  depot  in  such  municipality,  and 
it  is  not  necessary  that  the  application  be  made  by  the  attorney-general. 

Mandamus — Misjoinder  of  Parties  as  Relators. — That  the  mayor, 
inhabitants,  and  town  of  T.  are  joined  as  relators  in  an  application  for  a 
writ  of  mandamus  to  compel  the  construction  of  a  railway  depot  in  such 
town,  does  not  constitute  a  fatal  misjoinder  of  relators.  The  words 
•'  mayor  and  inhabitants  "  may  be  treated  as  immaterial  surplusage  and 
the  town  as  the  only  relator  in  the  proceeding. 

Mandamus  does  not  Lib  to  Compel  the  Performance  of  Private  Con- 
tracts, 

Railways. — Contracts  for  the  Establishing  of  a  Railway  Depot  ex- 
clusively in  a  particular  place  are  void  as  against  public  policy. 

Mandamus  to  Compel  a  Railway  Corporation  to  Construct  and  Main- 
tain A  Depot  at  a  designated  place  in  a  town  will  not  be  authorized 
though  such  railway  has  agreed  to  construct  and  maintain  such  depot 
at  such  place.  The  discretion  of  the  railroad  corporation  as  td  the  place 
where  it  will  locate  its  depots  will  not  be  controlled  by  mandamus. 

Practice.  —  An  Alternative  Writ  of  Mandamus  Should  be  Quashed  if 
IT  Requires  More  to  be  Done  than  is  justified  by  the  recitals  of  the 
writ,  or  if  the  respondent  cannot,  by  looking  at  the  writ  alone,  ascer- 
tain his  duty,  as  where  the  writ  commands  an  act  to  be  done  in  con- 
formity with  the  ordinances  of  a  municipality,  but  does  not  disclose 
what  such  ordinances  are. 

Wall  and  Knight^  and  John  A.  Henderson^  for  the  plaintiff 
in  error. 

Alex.  St.  Clair-AhramSj  for  the  defendant  in  error. 

Taylor,  J.  On  the  11th  of  March,  1891,  an  alternative  writ 
oi  mandamus  was  granted  and  issued  by  the  judge  of  the  cir- 
cuit court  in  and  for  Lake  County,  in  the  seventh  judicial 
circuit,  upon  the  petition  of  the  state  on  the  relation  of  the 
mayor,  inhabitants,  and  town  of  Tavares  against  the  corpo- 
rate plaintiff  in  error,  the  Florida  Central  and  Peninsular 
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Railroad  Company.  Upon  the  denial  of  a  motion  to  quash 
the  alternative  writ,  and  the  sustaining  of  a  demurrer  to  the 
respondent's  answer,  a  peremptory  writ  was  awarded,  and 
from  this  judgment  the  respondent  takes  error. 

The  alternative  writ,  which  contains  all  the  recitals  in  the 
petition  making  application  therefor,  is  as  follows:  — 

"  Whereas,  the  state  of  Florida,  on  the  relation  of  the  mayor^ 
inhabitants,  and  town  of  Tavares,  has  filed  its  petition  for 
mandamuSf  and  it  appearing  from  the  allegations  of  the  peti- 
tion that  the  Florida  Central  and  Peninsular  Railway  Com- 
pany, successors  to  the  Florida  Railway  and  Navigation 
Company,  is  a  corporation  duly  chartered  under  the  laws  of 
the  state  of  Florida,  and  doing  business  in  said  state  and 
within  the  limits  of  the  town  of  Tavares,  and  that  said  town 
of  Tavares  has  been  a  regularly  established  station  of  and  for 
said  railway  for  more  than  six  years  past,  and  that  when  th© 
said  railroad  was  first  constructed,  Alex.  St.  Clair- Abrams,  in 
his  own  person,  gave  the  said  railway  the  right  of  way  in  the 
said  town,  and  also  a  block  of  land  known  as  Shore  Park,  th* 
consideration  of  which  was  that  said  railway  company  should 
cause  to  be  constructed  on  said  block  of  land  a  passenger 
depot,  and  that  all  passenger  trains  of  said  railway  company 
should  stop  at  such  passenger  depot;  and  that  the  inhabitants 
and  town  of  Tavares  assented  to  the  use  and  occupancy  of 
the  streets  and  avenues  of  said  town  by  said  railroad,  upon 
the  understanding  and  condition  that  the  passenger  depot 
would  be  constructed  on  the  block  known  as  Shore  Park,  said 
block  being  the  best  situated  and  most  convenient  to  the  peo- 
ple of  Tavares,  and  that  by  reason  of  establishing  a  station  in 
said  town  of  Tavares,  and  by  reason  of  its  receipt  of  the  land 
herein  described,  it  became,  and  was,  and  still  is,  the  duty  of 
said  railway  company  to  construct  a  passenger  depot  on  said 
block  in  said  town  of  Tavares  for  the  proper  use  and  accom- 
modation of  the  public;  that  the  said  Florida  Central  and 
Peninsular  Railway  Company  has  failed  to  construct  any 
passenger  depot  whatever  in  said  town,  but  stops  its  trains  in 
the  public  streets  in  said  town,  exposing  its  passengers  and 
the  public  to  great  inconvenience  and  hardship;  that  in  win- 
ter while  the  public  await  the  trains  of  said  company,  the 
only  accommodations  they  have  are  bonfires  lit  in  the  public 
streets,  around  which  the  public  have  to  cluster  to  obtain 
warmth;  that  no  provision  whatever  being  made  for  the  pub- 
lic, passengers  in  said  town  are  compelled  to  go  to  the  water- 
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closets  on  the  cars  while  they  are  standing  in  said  streets,  to 
answer  the  calls  of  nature,  and  human  feces  and  urine  are 
deposited  on  the  public  streets  or  public  highway  in  said 
town,  to  the  great  scandal  and  injury  of  said  town  and  the 
inhabitants  thereof;  that  in  rainy  weather  the  public  are  com- 
pelled to  remain  uncovered  in  the  rain,  or  to  seek  shelter  in 
adjacent  stores  and  buildings  because  of  the  failure  of  the  said 
railway  company  to  perform  its  duty  of  constructing  suitable 
railroad  accommodations;  that  the  Florida  Central  and  Penin- 
sular Railway  Company,  the  successor  of  the  Florida  Railway 
and  Navigation  Company,  in  the  ownership,  control,  and  oper- 
ation of  said  railroad,  still  permits  the  scandalous  and  out- 
rageous condition  of  affairs  to  exist  in  said  town;  that  although 
repeatedly  requested  to  construct  suitable  depot  accommoda- 
tions in  said  town,  it  has  failed  and  refused  to  construct  any 
whatever,  and  by  reason  of  its  failure  so  to  do,  great  injury, 
damage,  and  inconvenience  has  resulted,  to  the  injury  of  the 
inhabitants  of  said  town,  and  to  the  town  itself;  that  the 
Florida  Central  and  Peninsular  Railway  Company  has  taken 
possession  of  and  uses,  controls,  and  claims  the  ownership  of 
the  lands  deeded  to  the  Florida  Railway  and  Navigation 
Company,  including  the  block  of  land  known  as  Shore  Park, 
deeded  for  a  passenger  depot,  said  block  being  bounded  on 
the  east  by  the  St.  Clair-Abrams  Avenue,  and  on  the  north  by 
Tavares  Boulevard,  but  that  the  said  railroad  company  ut- 
terly refuses  to  construct  any  depot  on  said  block,  or  to  con- 
struct any  depot  whatsoever  in  said  town;  that  heretofore  the 
said  railroad  company  has  stopped  its  passenger  trains  at  the 
foot  of  Joanna  Avenue  in  said  town,  where  no  depot  accom- 
modations whatsoever  exist,  and  that  the  trains  still  stop  at 
the  foot  of  said  avenue,  but  that  on  the  3d  of  January,  1891, 
the  agents  and  employees  of  said  railroad  company  were  en- 
gaged in  measuring  the  distance  from  defendant's  railroad 
track  near  a  large  marsh  to  the  post  office,  and  that  the  peti" 
tioner  is  informed  and  believes  that  it  is  the  purpose  and  in- 
tention of  said  railroad  company  to  hereafter  stop  its  trains 
near  the  edge  of  said  marsh;  that  nearly  the  entire  built-up 
portion  of  said  town  is  east  and  north  of  said  marsh;  that  the 
purpose  of  the  defendant  is  to  further  annoy  and  injure  the 
inhabitants  of  the  town  of  Tavares;  that  if  the  passenger 
trains  of  defendant  are  stopped  there  it  will  not  only  incon- 
venience, but  will  inflict  great  injury  upon  said  inhabitants 
and   upon   said   town;   that  said   marsh  is  unhealthy  and 
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abounding  in  malaria;  that  it  presents  an  unsightly  appear- 
ance, is  forbidding  in  aspect,  and  is  calculated  to  impress  a 
stranger  most  unfavorably  of  said  town  and  said  inhabitants; 
that  it  will  force  said  inhabitants  and  the  public  to  additional 
inconvenience  and  expense  in  going  to  and  from  the  cars  of 
defendant;  that  the  locality  is  utterly  unfitted  for  a  passen- 
ger depot,  of  which  fact  the  defendant  is  aware;  that  the 
block  of  land  known  as  Shore  Park  is  the  best  situated  and 
most  convenient  for  a  passenger  depot  in  said  town,  being 
only  about  two  hundred  and  fifty  feet  from  the  post  ofifice  and 
less  than  three  hundred  feet  from  the  principal  hotel,  and 
from  ten  of  the  fourteen  stores  in  said  town,  and  the  most  ac- 
cessible to  nearly  all  of  the  residences  in  said  town;  that  it  is 
the  duty  of  the  defendant  as  a  public  carrier  to  construct  all 
needed  depot  accommodations  at  every  one  of  its  stations; 
that  the  town  of  Tavares  is  an  important  station  on  defend- 
ant's road;  that  said  town  is  the  county  seat  of  said  Lake 
County;  that  it  is  the  junction  of  five  railroads;  that  the  de- 
fendant has  a  large  business  in  said  town,  both  of  freight  and 
passengers,  and  that  great  wrong  and  injury  has  been  done  to 
the  said  town  and  inhabitants  thereof  by  the  failure  and  re- 
fusal of  the  defendant  to  construct  the  necessary  depots;  that 
by  reason  thereof  the  inhabitants  of  said  town  and  the  trav- 
eling public  have  been  exposed  to  sickness  and  to  suffering, 
and  the  public  health  has  been  endangered. 

"  It  is  therefore  ordered  that  the  respondents,  the  Florida 
Central  and  Peninsular  Railway  Company,  proceed  imme- 
diately to  construct,  or  to  have  constructed,  in  the  town  of 
Tavares,  on  the  block  of  land  therein  formerly  known  as 
Shore  Park,  and  bounded  on  the  east  by  St.  Clair-Abrams 
Avenue,  and  on  the  north  by  Tavares  Boulevard,  a  suitable 
depot  for  the  accommodation  of  passengers,  said  depot  to  be 
constructed  in  conformity  with  the  ordinances  of  said  town, 
and  to  be  completed  by  the  first  Monday  in  June,  1891,  and 
to  stop  all  their  passenger  trains  at  said  passenger  depot  for 
the  reception  and  delivery  of  passengers;  or  to  show  cause,  if 
any  they  have,  by  the  said  first  Monday  in  June,  A.  D.  1891, 
why  they  have  not  obeyed  this  writ.  Done  at  chambers  at 
DeLand,  Volusia  County,  Florida,  this  eleventh  day  of  March, 
A.  D.  1891.  John  D.  Broome,  Judge." 

The  respondent's  motion  to  quash  this  writ  was  upon  the 
following  grounds:  — 

1.    There  are  no  sufficient  parties  to  said  relation. 

AM.  St.  Rbp..  Vol.  XXXIV.  -» 
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2.  There  is  a  misjoinder  of  parties  to  the  relation. 

3.  The  inhabitants  of  the  town  of  Tavares  have  each  theii 
individual,  full,  and  complete  legal  remedy  for  any  and  every 
grievance  against  the  respondents. 

4.  No  obligation  of  contract  between  Alex.  St.  Clair- Abrama 
and  the  Florida  Railway  and  Navigation  Company  as  charged, 
furnished  a  legal  basis  for  redress  for  any  breach  thereof  to 
the  relators  or  either  of  them  by  mandamus. 

5.  There  is  no  allegation  in  the  relation  of  the  existence  oi 
any  ordinance  of  the  town  of  Tavares  in  reference  to  the  mode 
and  manner  of  constructing  a  depot  to  support  the  require- 
ment in  the  alternative  writ  that  said  depot  be  constructed  in 
conformity  with  the  ordinances  of  the  said  town. 

6.  There  is  no  law  of  the  state  of  Florida  requiring  the  re- 
spondent to  erect  depots  for  the  accommodation  of  passengers 
at  the  said  station,  nor  for  designating  a  place  at  said  station 
where  the  same  should  be  placed. 

The  refusal  of  the  court  to  grant  this  motion  is  assigned  as 
error.  We  shall  confine  our  remarks  to  the  points  raised  by 
this  motion  to  quash,  as  a  discussion  of  them  will  completely 
dispose  of  all  questions  involved  in  the  case. 

In  support  of  the  first  ground  of  the  motion  to  quash  it  is 
urged  for  the  plaintiff  in  error  that  the  proceeding  having 
been  instituted  for  the  enforcement  of  a  public  right,  no  citi- 
zen, or  number  of  citizens  in  their  individual  or  collective 
capacity  as  such,  would  be  entitled  to  the  writ,  but  that  the 
application  for  it  should  have  been  made  by  the  attorney- 
general.  While  there  are  many  cases  in  several  of  the  states 
that  sustain  this  contention,  yet  the  decided  weight  and  pre- 
ponderance of  the  authorities  establish  the  following  to  be  the 
correct  rule  as  to  who  are  proper  relators  in  mandamus  pro- 
ceedings: "  When  the  remedy  is  resorted  to  for  the  purpose  of 
enforcing  a  private  right,  the  person  interested  in  having  the 
right  enforced  must  be  the  relator.  The  relator  (in  such 
case)  is  considered  the  real  party,  and  his  right  to  the  relief 
must  clearly  appear;  but  where  the  object  is  the  enforcement 
of  a  public  right,  the  people  are  regarded  as  the  real  party, 
and  the  relator  need  not  show  that  he  has  any  legal  interest 
in  the  result.  It  is  enough  that  he  is  interested  as  a  citizen 
in  having  the  laws  executed  and  the  duty  in  question  enforced": 
14  Am.  &  Eng.  Ency.  of  Law,  218,  and  authorities  there  cited. 
The  above  has  been  adopted  by  this  court  as  being  the  correct 
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rule,  in  McConihe  v.  McMurrayy  17  Fla.  238,  and  in  State  v. 
Crawford,  28  Fla.  441. 

The  second  ground  on  the  motion  to  quash  is,  that  there  is 
a  misjoinder  of  parties  as  relators.  The  writ  was  issued  in 
the  name  of  the  state  of  Florida  ex  relatione,  "  The  mayor,  in- 
habitants, and  town  of  Tavares."  The  contention  of  the  re- 
spondent is,  that  the  mayor  in  his  oflBcial  character,  and  the 
inhabitants  in  their  individual  capacity,  have  no  such  simili- 
tude of  duty  or  interests  as  makes  it  proper  to  have  them 
joined  as  relators.  Under  our  laws  for  the  incorporation  of 
cities  and  towns,  such  towns  are  required,  as  part  of  the  pro- 
cess of  incorporation,  to  adopt  a  corporate  name,  and  by  such 
corporate  name  they  can  sue  and  be  sued:  McClellan's  Digest, 
246,  247,  sees.  4, 8;  Rev.  Stats.,  661,  665.  There  was  no  neces- 
sity to  have  used  the  words  "  mayor  and  inhabitants,"  in  this 
proceeding.  The  accurate  practice  would  have  been  simply  to 
use  the  corporate  name  of  the  town  as  being  the  relator:  1  Dil- 
lon's Municipal  Corporations,  3d  ed.,  sec.  237,  n.  1;  as  it  was 
evidently  the  intention  of  the  pleader  to  make  the  municipal 
corporation,  "  town  of  Tavares,"  the  relator  in  the  case.  But, 
the  object  of  the  proceeding  being  to  enforce  the  performance  of 
a  public  duty,  under  the  rule  as  above  announced,  the  state  is 
to  be  considered  here  as  the  real  party;  and  as  the  town  of 
Tavares  by  its  corporate  name  is  included  as  a  relator,  we  can 
see  no  harm  that  could  result  from  treating  the  words  "mayor 
and  inhabitants "  as  immaterial  surplusage,  particularly  as 
the  mayor  is  not  individually  named,  and  no  individual  in- 
habitant is  named.  The  suit,  according  to  the  rule,  could 
have  been  instituted  on  the  relation  of  any  citizen  of  the  town 
of  Tavares,  or  several  of  its  citizens  could  have  united  as  re- 
lators. The  town  of  Tavares,  being  a  corporation  of  the  state, 
having  the  general  power  as  such  to  sue  and  be  sued,  could 
also,  in  such  a  case,  be  the  relator  in  its  corporate  capacity. 
The  object  of  the  proceeding  being  to  enforce  a  public  duty, 
so  long  as  it  is  instituted  and  conducted  in  the  name  of  the 
state,  who,  in  such  cases,  is  the  real  party,  it  is  not  a  matter 
of  much  moment  as  to  who  is  the  relator,  as  that  the  proceed- 
ings will  be  quashed  because  of  any  mere  technical  misjoinder 
of  parties  as  relators. 

The  third  ground  of  the  motion  to  quash  contends  that  there 
is  ample  remedy  at  law  for  the  relief  sought  here  by  manda- 
mus. The  sixth  ground  of  the  motion  to  quash  is,  that  there 
is  no  law  of  the  state  of  Florida  requiring  the  respondent  to 
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erect  depots  for  the  accommodation  of  passengers  at  the  said 
station,  nor  for  designating  the  place  at  such  station  where 
the  same  shall  be  located.  These  two  grounds  of  the  motion 
present  the  question  as  to  whether  the  power  exists  in  the 
courts,  in  the  absence  of  legislation  expressly  and  specifically 
prescribing  it  as  a  legal  duty  to  be  performed  by  such  com- 
panies, to  compel  railroad  companies  by  mandamus  to  estab- 
lish stations  along  their  lines  and  to  erect  and  maintain 
thereat  depot  buildings  for  freight  and  passengers.  From  the 
specific  relief  sought  by  the  writ  in  this  case  it  becomes  un- 
necessary for  us  to  pass  upon  this  question,  since  to  pass  upon 
it  with  the  pleadings  herein  constructed  as  they  are,  would  be 
adjudicating  an  abstract  proposition  not  properly  presented. 
Without,  therefore,  even  intimating  any  conclusion  of  our  own 
upon  the  question,  we  deem  it  proper  to  say  that  there  is 
weighty  and  serious  conflict  in  the  authorities  as  to  whether 
the  courts  can  in  any  case  compel  a  railroad  company  to  es- 
tablish a  station,  or  to  erect  and  maintain  thereat  depot  build- 
ings, unless  there  is  legislation  in  express  terms  making  it  a 
legal  duty  that  they  must  perform,  in  contradistinction  to  a 
discretionary  power  that  tliey  are  authorized  to  carry  out,  or 
not  as  they  see  lit.  Some  of  the  authoritities  hold,  that  inde- 
pendently of  any  legislation,  it  is  a  common-law  duty  that  such 
companies  owe  to  the  public,  and  that  it  will  be  enforced  by 
mandamus:  Northern  Pac.  R.  R.  Co.  v.  Territory,  3Wash.  (Ter.) 
303;  State  v.  Republican  Valley  R.  R.  Co.,  17  Neb.  647;  52 
Am.  Rep.  424;  McDonald  v.  Chicago  etc.  R.  R.  Co.,  56  Iowa, 
124;  96  Am.  Dec.  114;  People  v.  Chicago  etc.  R.  R.  Co.,  130 
111.  175.  Other  authorities,  upon  the  ground  that  the  broad 
discretion  vested  in  these  companies  in  such  matters  by  their 
charters  is  beyond  the  reach  of  judicial  interference  or  con- 
trol, hold  that  the  courts  cannot  interfere  unless  the  duty  is 
made  a  clear  one  by  express  legislative  enactment:  People  v. 
New  York  etc.  R.  R.  Co.,  104  N.  Y.  58;  58  Am.  Rep.  484; 
Northern  Pac.  R.  R.  Co.  v.  Territory,  142  U.  S.  492,  overruling 
3  Wash.  (Ter.)  303.  The  case  made,  however,  by  the  alterna- 
tive writ  before  us  does  not  seek  merely  to  compel  the  erection 
of  a  depot  building  on  the  line  of  the  respondent's  road  at 
some  point  at  or  near  the  town  of  Tavares,  that  will  be  reason- 
ably subservient  to  the  wants  and  convenience  of  the  inhabi- 
tants and  business  of  that  community,  leaving  the  exact  spot 
of  its  location  there  to  the  discretion  necessarily  vested  in  the 
company  in  such  matters;  but  the  sole  demand  of  the  writ  is. 
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that  the  respondent  company  shall  be  compelled  to  erect  a 
depot  building  on  the  particular  spot  in  said  town  known  as 
"  Shore  Park." 

There  is  no  better  settled  elementary 'principle  in  the  law 
of  mandamus  than  that  the  writ  will  never  lie  to  enforce  the 
performance  of  private  contracts:  Merrill  on  Mandamus,  sec, 
16,  and  numerous  authorities  there  cited;  High  on  Extraor- 
dinary Legal  Remedies,  sec.  25,  and  authorities  cited;  StaU 
V.  Paterson  etc.  R.  R.  Co.,  43  N.  J.  L.  505;  Parrott  v.  City  of 
Bridgeport,  44  Conn.  180;  26  Am.  Rep.  489.  Besides  this 
principle,  in  so  far  as  the  alternative  writ  would  seem  to  pred- 
icate its  contention  for  the  location  of  the  depot  upon  the  ex- 
act spot  known  as  "  Shore  Park,"  upon  the  private  contract 
between  Alex.  St.  Clair- Abrams  and  the  town  of  Tavares,  on 
the  one  hand,  and  the  railroad  company  on  the  other,  it 
seems  to  be  universally  well  settled  that  contracts  undertak- 
ing to  obligate  a  railroad  company  to  establish  its  depot  ex- 
clusively at  a  particular  point,  are  void  as  against  public  pol- 
icy. In  Marsh  v.  Fairbury  etc.  R.  R.  Co.,  64  III.  414,  16  Am. 
Rep.  564,  where  the  effort  was  made  by  bill  in  equity  to  en- 
force the  specific  performance  of  such  a  contract,  the  court 
says:  "The  location  of  railroad  depots  has  much  to  do  with 
the  accommodation  of  the  wants  of  the  public.  And  when 
once  established,  a  change  of  affairs  may  require  a  change  of 
location,  in  order  to  suit  public  convenience.  We  cannot 
admit  that  an  individual  is  entitled  to  call  for  the  interference 
of  a  court  of  equity  to  compel  a  railroad  company  to  locate 
unchangeably  its  depot  at  a  particular  spot  to  subserve  the 
private  advantages  of  such  individual.  Railroad  companies, 
in  order  to  fulfill  one  of  the  ends  of  their  creation  —  the  pro- 
motion of  the  public  welfare  —  should  be  left  free  to  establish 
and  re-establish  their  depots  wheresoever  the  accommodation 
of  the  wants  of  the  public  may  require.  To  grant  the  relief 
asked  for  by  the  complainant  we  would  regard  as  against  pub- 
lic policy." 

In  People  v.  Chicago  etc.  R.  R.  Co.,  130  111.  175,  the  court 
says:  "  It  is  in  recognition  of  the  paramount  duty  of  railway 
companies  to  establish  and  maintain  their  depots  at  such 
points,  and  in  such  manner  as  to  subserve  the  public  necessi- 
ties and  convenience,  that  it  has  been  held  by  all  the  courts, 
with  very  few  exceptions,  that  contracts  materially  limiting 
their  power  to  locate  and  relocate  their  depots,  are  against 
public  policy,  and  therefore  void."    The  same  doctrine  was 
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announced  by  Chief  Justice  Shaw  in  Fuller  v.  Dame^  18  Pick. 
472;  and  also  in  St.  Joseph  etc.  R.  R.  Co.  v.  Ryan,  11  Kan. 
602;  15  Am.  Rep.  357;  Pacific  R.  R.  Co.  v.  Seely,  45  Mo.  212; 
100  Am.  Dec.  369;  Currie  v.  Natchez  etc.  R.  R.  Co.,  61  Miss. 
725.  In  Mobile  etc.  R.  R.  Co.  v.  People,  132  111.  559,  22  Am. 
St.  Rep.  556,  the  court  says:  "  The  location  of  stations  for  the 
receipt  and  discharge  of  passengers  and  freight  at  points  most 
desirable  for  the  convenience  of  travel  and  business  being  in- 
dispensable to  the  efficient  operation  of  a  railroad  and  the  en- 
joyment of  it  by  the  public,  the  railway  company  cannot  be 
compelled  on  the  one  hand,  to  locate  stations  at  points  where 
the  cost  of  maintaining  them  will  exceed  the  profits  resulting 
therefrom  to  the  company,  nor  allowed,  on  the  other  hand,  to 
locate  them  so  far  apart  as  to  practically  deny  to  the  com- 
munities on  the  line  of  the  road  reasonable  access  to  its  use. 
A  railway  company  cannot  be  compelled  to  maintain  or  con- 
tinue a  station  at  a  point  when  the  welfare  of  the  company 
and  the  community  in  general  requires  that  it  should  be 
changed  to  some  other  point.  A  railway  company  cannot 
bind  itself,  by  contract  with  individuals,  to  locate  and  main- 
tain stations  at  particular  points,  or  to  not  locate  and  maintain 
them  at  other  points.  The  company  must  be  left  free  to 
establish  and  re-establish  its  depots  wherever  the  public  wel- 
fare or  wants  of  the  public  may  require."  The  same  doctrine 
is  held  in  HoUaday  v.  Patterson,  5  Or.  177,  in  which  case  the 
court  says:  "A  railroad  company  is  a  quasi  public, corpora- 
tion, and  the  public  have  an  interest  in  the  location  of  their 
lines  of  road  and  depots.  An  agreement  which  tends  to  lead 
persons,  charged  with  the  performance  of  trusts  or  duties  for 
the  benefit  of  others,  to  violate  or  betray  them,  will  not  be  en- 
forced":   Texas  &  Pac.  R'y  Co.  v.  Marshall,  136  U.  S.  393. 

Counsel  for  the  relator  contends,  however,  in  his  briefs  filed 
here,  that  the  right  to  compel  the  location  of  the  depot  on 
Shore  Park  is  not  predicated  upon  the  contract  between  Mr. 
St.  Clair- Abrams  and  the  town  of  Tavares,  on  the  one  hand, 
and  the  railroad  company  on  the  other,  but  that  the  allega- 
tions as  to  this  contract  contained  in  the  writ  are  merely  by 
way  of  recital  to  show  that  the  company  owned  sufficient  and 
suitable  land  for  depot  purposes,  donated  for  such  purpose, 
and  that  such  land  is  most  convenient  for  public  use,  and  to 
forestall  any  claim  by  the  company  that  they  were  without 
land  in  a  convenient  part  of  the  town  for  depot  purposes. 
Conceding,  for  the  purposes  of  this  case,  that  the  alternative 
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writ  as  framed  will  permit  this  contention,  still  the  law  will 
not,  in  our  judgment,  authorize  the  court  to  dictate  the  exact 
spot  of  the  location  of  the  depot  building,  or  to  confine  its 
location  to  any  particular  lot  or  block  of  ground.  All  of  the 
authorities  suprUf  bearing  upon  this  question,  agree  that  a 
very  broad  discretion  is  vested  in  these  companies  by  their 
chiirters  in  the  matter  of  the  location  of  their  roads,  stations, 
depots,  etc. 

We  have  been  unable,  after  the  most  laborious  search,  to 
find  a  single  case  where  any  court  has  ever  undertaken  to  so 
far  encroach  upon  this  discretion  as  to  dictate  the  exact  spot 
of  the  location  of  one  of  its  depot  buildings;  and  though  the 
power  may  lay  in  the  courts,  upon  a  proper  case  made,  and 
without  legislation  expressly  enjoining  it  as  a  specific  legal 
duty,  to  compel  railroad  companies  to  erect  depot  buildings  at 
their  stations  so  that  the  convenience  of  the  public  there  will 
be  reasonably  and  measurably  subserved,  still  we  are  perfectly 
satisfied  from  the  authorities  cited  that  the  courts  are  not  au- 
thorized to  so  far  control  the  company's  discretion  in  the  mat- 
ter as  to  dictate,  in  any  case,  the  exact  spot  of  the  location  of 
one  of  its  depot  buildings;  but  such  exact  location  must,  of 
necessity,  in  every  case,  be  left  to  the  company's  discretion  to 
determine,  limited  only  by  the  condition  that  it  must  be  so 
located  as  to  be  reasonably  subservient  to  the  convenience  of 
the  community  to  be  accommodated  thereby.  In  reaching 
this  conclusion,  we  have  not  failed  to  consider  that  the  lan- 
guage of  our  statute  empowering  railroads  to  build  and  main- 
tain depots,  is  permissive  only,  and  not  mandatory,  but  even 
if  it  were  mandatory  as  to  the  duty  to  erect  depots,  our  con- 
clusion would  remain  the  same, — that  the  efibrt  of  this  writ 
to  dictate  its  exact  location  could  not  be  sustained. 

In  the  mandatory  part  of  the  alternative  writ,  to  which  the 
peremptory  writ  also  conforms,  the  respondent  is  required, 
not  only  to  construct  a  depot  upon  the  particular  lot  known 
as  "  Shore  Park,"  but  to  construct  it  "  in  conformity  with  the 
ordinances  of  said  town."  Neither  in  the  relator's  petition  for 
the  writ,  nor  in  the  recitals  of  the  alternative  writ,  is  there 
any  mention  whatever  of  the  existence  of  any  ordinance  of 
said  town  prescribing  any  regulations  as  to  buildings  of  any 
kind  in  said  town.  This  defect  in  the  alternative  writ  consti- 
tuted the  fifth  ground  of  the  respondent's  motion  to  quash. 
It  is  well  settled  that  great  care,  particularity,  and  certainty 
is  required  in  the  preparation  of  the  mandatory  part  of  the 
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alternative  writ,  and  that  it  must  conform  to  the  case  made  by 
the  recitals  in  the  writ;  and  must  not  require  more  to  be  done- 
than  is  justified  by  the  recitals:  Merrill  on  Mandamus,  sec. 
260;  Hartshorn  v.  Assessors  of  Ellsworth,  60  Me.  276;  King  v. 
Church  Trustees  of  St.  Pancras,  1  Nev.  &  P.  507;  6  Ad.  &  E. 
314;  Fisher  v.  Mayor  etc.,  17  W.  Va.  628;  State  v.  State  Board 
of  Health,  103  Mo.  22;  People  v.  Bror)ks,  57  111.  142;  Tapping 
on  Mandamus,  371.  Another  rule  applicable  to  mandamua 
that  seems  to  be  equally  well  settled,  is,  "  that  the  range  of  ac- 
tion required  of  the  respondent  cannot  be  left  to  indiscrimi- 
nate outside  ascertainment,  nor  can  he  be  required  to  look 
dehors  the  writ  to  ascertain  his  duty":  Merrill  on  Mandamus, 
sec.  260;  Cross  v.  West  Virginia  etc.  R'y  Co.,  34  W.  Va.  742; 
Hartshorn  v.  Assessors  of  Ellsworth,  60  Me.  276;  State  v.  Mobile 
etc.  R'y  Co.,  59  Ala.  321.  The  requirement  of  the  respondent 
to  construct  its  depots  in  conformity  with  the  ordinances  of 
the  town  of  Tavares,  not  only  overstepped  the  case  as  made  by 
the  recitals  in  the  petition  and  writ,  but  left  the  respondent's 
duty  thereunder  in  a  state  of  uncertainty,  to  be  ascertained 
from  the  town  ordinance,  if  there  was  any,  entirely  dehors  the 
writ. 

The  motion  of  the  respondent  to  quash  the  alternative  writ 
should  have  been  granted. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  such  further  proceedings  as  shall  not  be  incon- 
sistent herewith.  ____^ 

Mandamus  —  Relators.  —  In  case  of  an  application  for  mandamua  whers 
private  or  corporate  rights  are  affected,  the  relator  must  show  an  interest^ 
bat  if  the  state  is  the  real  party  and  the  relator  a  mere  informer  to  secure 
the  enforcement  of  a  mere  public  duty,  then  a  private  individual  may  become 
the  relator:  State  v.  City  of  Kearney,  25  Neb.  262;  13  Am.  St.  Rep.  493;  State 
V.  Grace,  20  Or.  154.  This  question  is  discussed  in  the  note  to  Crane  r. 
Chicago  etc.  R'y  Co.,  7  Am.  St.  Rep.  484. 

Mandamus  to  Comprl  Performancb  ov  Privatb  Contbaot  will  not  b» 
granted:  Tobey  ▼.  Hakes,  54  Conn.  274;  1  Am.  St.  Rep.  114,  and  note.  Th« 
granting  ot  a  writ  of  mandamua  to  enforce  private  rights  is  in  the  discretion 
of  the  court,  and  may  be  refused  if  the  circumstances  make  it  unwise  or  in* 
expedient  to  grant  it:  Effingham  v.  Hamilton,  68  Miss.  523. 

Railroads  cannot  Bind  Thbmsblybs  st  Contract  to  maintain  and 
continue  stations  at  particular  points  upon  their  lines  of  road:  Mobile  etc 
R.  R.  Co.  V.  People,  132  111.  559;  22  Am.  St.  Rep.  556.  Sea  extended  not* 
to  WilUamaon  t.  Chicago  etc  R'y  Co.,  36  Am.  Rep.  214. 
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State  v,  Touno. 

[81  Florida,  694.] 

Mandamus  will  Issub  to  Comfkl  a  Judoe  to  Heak  a  Causs  if  he  hat 
erroneously  refused  to  bear  it  on  the  ground  that  he  is  diac^ualified  or 
has  not  jurisdiction. 

A  Judge  13  Disqualified  to  try  or  determine  an  application  for  the  pro- 
bate of  a  will  made  by  the  rector,  wardens,  and  vestry  of  a  particular 
Epiacopalian  church  if  he  is  a  member  of  such  veatry. 

Fletcher  and  Wurts,  for  the  relator. 

Raney,  C.  J.  The  petition,  which  by  consent  stands  as  the 
alternative  writ  of  mandamus  in  this  proceeding,  shows  that 
on  the  twenty-third  day  of  June  last,  Russell  E.  Colcord,  by 
his  next  friend,  John  L.  Colcord,  and  the  rector,  wardens,  and 
vestry  of  St.  John's  Episcopal  Church,  of  Jacksonville,  pro- 
pounded for  probate  before  the  county  judge  of  Duval  County, 
sitting  in  the  exercise  of  his  probate  jurisdiction,  a  written 
instrument  purporting  to  be  the  last  will  and  testament  of 
one  Amanda  L.  Colcord,  in  which  alleged  last  will  and  testa- 
ment the  rector,  wardens,  and  vestry  of  St.  John's  Church, 
Jacksonville,  a  religious  corporation,  is  named  as  beneficiary. 
The  county  judge  refused  to  admit  the  instrument  to  probate, 
and  entered  an  order  to  that  efiect.  From  this  order  the  rela- 
tors appealed  to  the  circuit  court  of  the  fourth  circuit  sitting 
in  and  for  Duval  County;  and  afterwards,  upon  the  cause 
coming  on  to  be  heard,  the  defendant  herein,  the  judge  of  that 
circuit,  refused  to  hear  the  same,  on  the  ground  indicated  by 
the  following  order,  which  he  then  and  there  made:  "  This 
cause  coming  on  to  be  heard  this  tenth  day  of  January,  1893, 
and  it  appearing  that  the  rector  and  vestry  of  St.  John's 
Church,  a  corporation,  is  a  party  interested,  and  the  presiding 
judge  of  this  court  being  a  member  of  the  said  vestry,  the 
said  judge  declines  to  proceed  with  the  hearing  on  the  ground 
that  he  is  disqualified."  It  is  also  alleged  in  the  petition  that 
the  said  rector,  wardens,  and  vestry  of  St.  John's  Church, 
Jacksonville,  is  a  religious  corporation,  and  that  Judge  Young 
has  no  beneficial  interest  under  said  alleged  will  and  testa- 
ment. The  prayer  is  for  a  mandamus  requiring  the  judge  to 
take  jurisdiction  and  determine  the  matter  involved  in  said 
appeal.  Judge  Young  has  appeared,  admitted  the  truth  of 
the  allegations  of  the  petition,  and  submitted  the  question  of 
his  disqualification  to  us  for  its  decision. 

The  first  point  suggested  by  the  relator's  brief  is  as  to  the 
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remedy,  and  in  this  connection  the  decision  of  this  court  in 
State  V.  Van  Ness,  15  Fla.  317,  is  called  to  our  attention  and 
questioned.  In  it  Judge  Van  Ness  set  up  in  his  return  to  the 
writ  of  mandamus  that  he  had  held  himself  incompetent  to 
sit  in  the  cause  in  which  it  was  sought  to  compel  him  to  act, 
because  the  Pensacola  and  Louisville  Railroad  Company  was 
&  party,  and  that  stock  in  the  company  was  owned  by  W.  A. 
Richardson  and  W.  B.  Belknap,  the  former  of  whom  and  the 
wife  of  the  latter  were  cousins  of  the  judge's  wife.  It  was 
admitted  by  the  relator  in  its  application  for  the  writ  that 
Richardson  was  a  stockholder,  but  denied  that  Belknap  was. 
Neither  Richardson  nor  Belknap  were  parties  to  the  cause  in 
the  circuit  court.  These  facts  are  shown  by  the  original  files 
in  the  ease,  which  we  have  examined.  The  conclusion  reached 
by  this  court  was  that  mandamus  did  not  lie;  the  reasoning 
of  the  opinion  being  that  the  only  duty  the  judge  had  to  per- 
form was  the  exercise  of  his  judicial  discretion  and  judgment 
in  the  [matter  of  determining  his  qualification,  and  that  the 
writ  did  not  lie  to  make  him  reverse  that  decision,  even 
though  it  was  wrong. 

The  judgment  we  have  formed  is  that  the  conclusion 
reached  in  the  above  case  as  to  the  remedy  is  erroneous.  No 
authorities  are  cited  in  it.  The  opposite  conclusion  had  been 
adjudged  in  Ex  parte  Henderson,  6  Fla.  279,  and  Anderson  v. 
Brown,  6  Fla.  299,  where  it  was  held  that  mandamus  would 
lie  from  this  court  to  the  circuit  court  in  case  of  its  refusal  to 
entertain  jurisdiction  when  directed  by  law.  The* circuit 
court  had  refused  to  in  the  former  case  entertain  an  appeal 
taken  from  a  judgment  of  a  justice  of  the  peace,  the  circuit 
court  holding  that  it  did  not  have  the  appellate  jurisdiction, 
yet  mandamus  was  awarded  to  require  it  to  hear  the  appeal; 
while  in  the  latter  case  an  appeal  was  taken  to  this  court 
from  the  order  of  the  circuit  court  dismissing  the  appeal  from 
the  justice's  judgment. 

Whenever  a  circuit  judge  refuses  to  exercise  jurisdiction  in 
a  cause  of  which  he  has  jurisdiction,  and  should  exercise  it, 
mandamtis  is  a  proper  remedy,  at  least  in  the  absence  of  a 
remedy  by  appeal  or  writ  of  error,  to  require  the  exercise  of 
jurisdiction:  1  Chitty  on  General  Practice,  796,  797;  King 
V.  Justices^  1  Barn.  &  Adol.  1;  Rex  v.  Inhabitants  of  Glamor- 
ganshire,  12  Mod.  403.  A  decision  by  a  court  or  judge,  that 
it  or  he  has  not  jurisdiction  of  a  cause,  is  not  the  exercise  of 
his  judicial  judgment  as  to  anything  involved  in  the  cause, 
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and  hence  it  does  not  fall  within  that  class  of  cases  to  which 
the  rule  that  mandamus  does  not  obtain  to  control  judicial 
discretion  applies:    Cowan  v.  Fulton,  23  Gratt.  579. 

In  Ex  parte  Bradstreet,  7  Pet.  634,  where  a  United  States 
district  court  dismissed  certain  writs  of  right  because  the 
declarations  did  not  show  that  the  value  of  the  land  involved 
exceeded  two  thousand  dollars,  the  supreme  court  of  the 
United  States  awarded  a  writ  of  mandamus  to  require  the 
former  court  to  reinstate  the  causes,  and  proceed  to  try  them, 
it  being  the  practice  to  allow  the  jurisdictional  value  to  be 
given  in  evidence,  though  not  stated  in  the  declaration.  In 
Railroad  Co,  v.  Wiswall,  23  WalL  507,  it  was  decided  that  an 
order  of  a  circuit  court  of  the  United  States  remanding  a 
cause  to  a  state  court  for  want  of  jurisdiction  to  decide  it  was 
not  a  final  judgment,  in  the  sense  which  authorizes  a  writ  of 
error,  and  that  the  remedy  of  the  party  against  whose  will  the 
action  had  been  commenced  was  by  mandamus  to  compel  ac- 
tion, and  not  writ  of  error  to  reverse  what  had  been  done: 
See  also  Insurance  Co.  v.  Comstock,  16  Wall.  258.  The  same 
court  in  Ex  parte  Parker,  120  U.  S.  737,  reaffirming  the  prin- 
ciple that  mandamus  properly  lies  in  cases  where  the  inferior 
court  refuses  to  take  jurisdiction  where  by  law  it  ought  to  do 
so,  or  where  having  obtained  jurisdiction  in  a  cause,  it  refuses 
to  pfoceed  in  the  due  exercise  thereof,  but  that  it  will  not  lie 
to  correct  alleged  errors  occurring  in  the  exercise  of  its  judicial 
discretion  while  acting  within  its  jurisdiction,  awarded  a  writ 
of  mxindamus  to  the  supreme  court  of  Washington  Territory 
to  make  it  reinstate  upon  its  docket  an  appeal  which  had 
been  taken  in  compliance  with  law,  and  which  that  court  had 
dismissed.  The  grounds  of  the  motion  to  dismiss  were  that 
all  the  copartners  had  not  joined  in  the  appeal,  or  been  served 
with  notice  of  appeal,  and  because  the  evidence  was  not  prop- 
erly certified.  The  territorial  court  had  held  that  the  grounds 
were  well  taken,  and  thereupon,  for  want  of  jurisdiction  to 
hear  and  determine  the  cause  upon  its  merits,  had  dismissed 
the  appeal.  In  the  case  of  Parker,  131  U.  S.  221,  an  ap- 
peal from  an  inferior  court  had  been  dismissed  by  the  same 
territorial  supreme  court  on  the  ground  that  no  notice  was 
given  to  parties  of  the  application  to  the  inferior  judge  for  the 
appeal,  and,  further,  that  the  judge  could  not  entertain  the 
application  beyond  the  limits  of  his  district.  The  supreme 
court  of  the  United  States  held  that  no  such  notice  was  re- 
quired by  the  law  regulating  the  appeal,  and  that  the  judge 
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could  act  in  the  matter  beyond  his  district;  and  the  appeal 
having  been  taken  in  compliance  with  law,  a  mandamus  was 
issued  for  the  reinstatement  and  hearing  of  the  appeal. 

In  Cavanaugh  v.  Wright,  2  Nev.  166,  a  mandamus  issued  to 
require  a  district  court  to  try  de  novo  an  appeal  which  the 
district  judge  thought  could  only  be  tried  aa  upon  writ  of 
error.  In  Floral  Springs  Water  Co.  v.  Rives,  14  Nev.  431, 
there  had  Ueen  judgment  before  a  justice  of  the  peace  in  favor 
of  the  company  against  a  county,  and  the  county  having 
appealed  to  the  district  court,  the  judge  of  the  latter  court 
refused  to  hear  the  appeal,  on  the  ground  that  a  justice  of 
the  peace  had  no  jurisdiction  of  an  action  against  a  county; 
but  the  supreme  court  of  that  state  held  that  justices  had 
Buch  jurisdiction,  and  awarded  a  mandamus  requiring  that 
the  appeal  be  heard.  In  Cowan  v.  Fulton,  23  Gratt.  679, 
where  a  circuit  judge  refused  to  hear  certain  causes  which 
had  been  transferred  to  his  court,  he  holding  that  the  statute 
directing  the  transfer  was  unconstitutional,  a  mandamus  is- 
sued, directing  him  to  reinstate  and  hear  them;  and  in 
answer  to  the  contention  that  orders  striking  the  causes  from 
the  docket  for  want  of  jurisdiction  could  not  be  reversed  by 
mandamus,  it  was  decided  such  orders  were  not  judgments  in 
the  causes,  but  simply  refusals  to  hear  and  decide  the  cases. 
Kent  V.  Dickinson,  25  Gratt.  817,  is  to  the  same  eflFect. 

The  following  cases,  like  those  above,  also  illustrate  the 
appropriateness  and  efficacy  of  this  writ  where  there  is^  a  re- 
fusal to  exercise  lawful  jurisdiction:  Ex  parte  Dickson,  64  Ala. 
188;  Steele  v.  County  Comm'rs,  83  Ala.  304;  Beguhl  v.  Swan, 
39  Cal.  411;  Temple  v.  Superior  Court,  70  Cal.  211;  State  y. 
Laughlin,  75  Mo.  358;  Territory  v.  Judge  of  District  Court,  5 
Dak.  275.  And  the  line  of  distinction  between  the  class  to 
which  they  belong  and  the  following,  and  others  which  might 
be  cited,  where  it  is  sought  to  correct  alleged  errors  in  the 
decision  of  causes  of  which  jurisdiction  has  been  taken,  be- 
comes apparent  on  reasonably  careful  consideration:  Ex  parte 
Newman,  14  Wall.  162;  Ex  parte  Railway  Co.,  103  U.  S.  794; 
Ex  parte  Gordon,  104  U.  S.  515;  Ex  parte  Hoard,  105  U.  8. 
578;  Ex  parte  Baltimore  etc.  R.  R.  Co.,  108  U.  S.  566;  Ex  parte 
Morgan,  114  U.  S.  174;  Ex  parte  Brown,  116  U.  S.  401;  In  re 
Sherman,  124  U.  S.  364.  In  so  far  as  the  case  of  People  v. 
Garnett,  130  111.  340,  conflicts  with  the  authorities  relied  on 
by  us  in  reaching  our  conclusion,  we  prefer  the  latter. 

If  the  respondent,  Judge  Young,  is  disqualified  by  the  facts 
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stated  to  hear  the  appeal,  any  decision  he  might  make  in  the 
case  would  be  of  "no  force  or  validity,"  but  "null  and  void": 
Rev.  Stats.,  sec,  970.  If  bo  disqualified,  he  has  no  power  or 
jurisdiction  to  hear  the  case:  Rev.  Stats.,  sees.  967,  969,  970. 
On  the  contrary,  if  he  is  not  disqualified  by  the  circumstances 
alleged,  it  is  his  duty  to  hear  the  appeal  and  exercise  his  or- 
dinary judicial  functions  in  the  cause,  and  it  is  the  right  of 
the  relator  to  have  him  do  so.  In  so  far  as  the  application 
or  appropriateness  of  the  remedy  by  mandamus  is  concerned, 
or  the  right  of  the  parties  to  it,  we  can  see  no  material  dis- 
tinction between  this  case  and  that  of  one  where  the  question 
was  as  to  the  jurisdiction  of  the  court  on  any  of  the  grounds 
presented  in  the  cases  cited  above.  The  exercise  of  judicial 
power  is  invoked  here  no  less  than  in  any  of  those  cases,  and 
we  can  and  must  decide  here  whether  or  not  that  power  law- 
fully exists;  and  if  it  does  not,  we  will  deny  the  remedy  asked, 
whereas  we  will  grant  the  remedy  if  the  power  does  exist.  No 
decision  has  been  made  of  any  point  involved  in  the  pleadings, 
nor  is  any  asked.  The  theory  and  purpose  of  the  relator  are 
to  require  the  defendant  to  proceed  in  this  matter  as  one  prop- 
erly cognizable  by  him,  but  as  to  which,  from  an  alleged  mis- 
taken view  of  the  law  as  to  his  power,  he  has  refused  to  act. 
Should  we  grant  the  writ,  we  will  say  to  him  that  he  has 
authority  to  act  upon  the  case  as  to  which  he  has  refused  to 
act,  and  must  do  so;  and  in  doing  this,  we  of  course  would 
not  review  any  decision  of  his  in  the  case,  and  for  two  rea- 
sons, one  of  which  is  that  he  has  never  acted  or  made  any 
decision  in  the  case,  and  the  other,  that  mandamus  is  not  the 
remedy  for  reviewing  judicial  judgments  in  causes  of  which 
jurisdiction  is  taken:  King  v.  Justices  of  Kent,  14  East,  395 

The  fact  that  the  question  of  jurisdiction  may  be  raised  on 
appeal  from  the  judgment  of  the  court  on  the  merits  does  not 
preclude  the  remedy  by  mandamus:  Railroad  Co.  v.  KoontZy 
104  U.  S.  5,  and  authorities  relied  on  supra.  It  is  not  a  suffi- 
cient or  adequate  remedy:  Ray  v.  Wilson,  29  Pla.  342. 

In  State  v.  Walker,  25  Fla.  561,  there  is  an  intimation  of  the 
correctness  of  the  conclusions  reached. 

2.  The  incorporation  of  churches  of  the  Protestant  Episco- 
pal faith,  as  well  as  those  of  other  denominations,  was  begun 
early  in  the  history  of  the  territory,  after  its  acquisition  by 
the  United  States;  the  first  instance  here  of  an  incorporating 
statute  relating  to  the  Episcopal  Church  being  one  approved 
July  2,  1823,  and  entitled  "An  act  to  incorporate  the  Protest- 
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ant  Episcopal  Congregation  of  the  city  a(  6t.  Augustine.'*  By 
it  the  then  incumbent  wardens,  two  in  number,  and  five  ves- 
trymen, whose  several  names  are  given,  and  their  successors 
in  office,  were  made  a  body  corporate,  of  the  name  and  style 
of  "  The  Churchwardens  and  Vestrymen  of  the  Episcopal 
Church  in  St.  Augustine,  called  '  Trinity  Church.' " 

On  the  twenty-third  day  of  February,  1839,  "An  act  to  incor- 
porate the  Protestant  Episcopal  Church  at  Jacksonville  "  was 
approved,  and  by  it  William  J.  Mills,  Samuel  L.  Burritt,  and 
Robert  L.  Bigelow,  wardens,  and  Harrison  R.  Blanchard,  and 
such  others  as  were  elected  vestrymen  of  the  Episcopal  Con- 
gregation at  Jacksonville,  and  their  successors  in  office,  were 
declared  to  be  a  body  corporate  by  the  name  and  style  of 
"The  Churchwardens  and  Vestrymen  of  St.  John's  Church 
at  Jacksonville  ";  and  it  provided  that  "the  said  churchwar- 
dens and  vestrymen,  and  their  successors  in  office,  shall  be 
invested  with  all  manner  of  property,  real,  personal,  and 
mixed,  including  all  moneys  due  or  to  become  due,  donations, 
gifts,  grants,  hereditaments,  privileges,  and  immunities  which 
may  now  or  at  any  time  hereafter  belong  to  said  church,  and 
also  all  moneys  that  have  been,  or  that  may  hereafter  be, 
subscribed,  given,  granted,  or  conveyed  for  building  a  church 
for  said  congregation  at  Jacksonville,  to  hold  the  same  for  the 
proper  use,  benefit,  and  behoof  of  said  church;  and  the  said 
churchwardens  and  vestrymen,  and  their  successors  in  office, 
shall  be,  and  they  are  hereby  declared  to  be,  capable  of  suing 
and  being  sued,  and  of  using  all  necessary  measures  for  re- 
covering or  defending  any  and  all  property  whatsoever  which 
the  said  church  may  at  any  time  hold,  claim,  or  demand,  and 
is  herein  secured,  or  otherwise;  and  also  with  powers  to  make 
all  necessary  rules  and  regulations  for  the  temporal  govern- 
ment of  said  church,  and  to  recover  in  the  name  of  the  said 
church,  or  otherwise,  as  well  the  said  moneys  as  other  prop- 
erty, with  all  rents,  issues,  and  profits  of  the  same,  or  any 
lands,  moneys,  or  other  estate  belonging  thereto,  or  any  part 
or  parcel  thereof"  The  act  also  provides  for  the  annual  elec- 
tion of  wardens  and  vestrymen  on  the  first  Monday  in  Easter 
week,  or  as  soon  thereafter  as  may  be,  by  the  "  wardens,  ves- 
trymen, and  congregation,"  and  that  the  wardens  and  vestry- 
men, or  a  majority  of  them,  sliall  have  power  to  fill  vacancies. 
It  also  limits  the  value  of  the  holdings  of  the  corporation  to 
fifty  thousand  dollars. 

It  is  upon  this  act  we  understand  that  the  St.  John's  Epis- 
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copal  Church  at  Jacksonville,  of  which  Judge  Young  is  » 
vestryman,  rests  its  claim  as  a  distinct  body  to  corporate 
franchises.  We  find  no  other  statute  under  which  on  this 
record  we  can  take  judicial  knowledge  of  its  incorporation  as 
a  separate  legal  entity  as  distinct  from  its  membership  of 
"  Protestant  Episcopal  Church  in  the  Diocese  of  Florida,"  as 
incorporated  by  the  act  of  February  1,  1881  (chapter  3352)^ 
amending  that  of  February  10,  1838.  Such  being  the  case 
presented  to  us,  we  perceive  no  reasonable  ground  for  ques- 
tioning the  action  of  the  judge  in  holding  himself  to  be  dis* 
qualified  under  our  statute,  which  provides  that  no  judge  of 
any  court  shall  sit  or  preside  in  any  cause  to  which  he  is  a 
party,  or  in  which  he  is  interested,  or  in  which  he  would  be  ex- 
cluded from  being  a  juror  by  reason  of  interest,  consanguinity, 
or  affinity  to  either  of  the  parties:  Rev.  Stats.,  sec.  967.  Wfr 
are  entirely  satisfied  that  a  stockholder  in  a  private  corpora- 
tion is  disqualified  by  interest  to  sit  as  a  judge  in  a  cause  to 
which  the  company  is  a  party,  though  he.  himself  is  not 
named  on  the  record:  Washington  Ins.  Co.  v.  Price,  1  Hopk. 
Ch.  1;  Gregory  v.  Cleveland  etc.  R.  R.  Co.,  4  Ohio  St.  675; 
Dimes  v.  Grand  Junction  Canal,  3  H.  L.  Cas.,  759;  12  Am.  & 
Eng.  Ency.  of  Law,  46,  47;  Peninsular  Ry  Co.  v.  Howard,  20 
Mich.  18.  The  decision  in  Trustees  v.  Bailey,  10  Fla.  213,  does 
not  conflict  with  this  general  principle,  and  hence  it  is  un- 
necessary for  us  to  say  more  of  that  case  here. 

Through  the  force  and  eSect  of  this  act  the  corporate^ 
franchise  granted  by  it  attaches  to  the  churchwardens  and 
vestrymen.  In  fact  there  can  be  no  corporate  body,  nor  can 
it  have  any  right  or  powers  as  such,  without  them.  Tho 
purpose  of  the  act  is  that  the  wardens  and  vestrymen  in 
the  corporate  capacity  which  the  statute  attaches  to  them, 
shall,  as  they  are  chosen  and  installed,  be  invested  with 
the  property,  and  have,  exercise,  and  perform  the  powers  and 
functions  indicated  by  the  statute.  The  particular  end  in 
view  was  continued  succession,  and  thereby  an  avoidance  of 
the  inconveniences  incident  to  frequent  changes  in  the  per- 
sonality of  the  wardens  and  vestrymen.  That  they  exercised 
these  functions  and  powers  in  a  corporate  capacity,  which  the 
law  attaches  to  them,  instead  of  as  mere  individuals,  does  not 
lessen  their  interest  in  the  property  which  they  may  hold,  nor 
in  the  property  rights  which  they  represent.  These  interests 
•  are  certainly  property  interests,  both  as  to  the  wardens  and 
vestrymen  in  their  corporate  capacity,  and  as  to  the  church 
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or  congregation  as  the  cestui  que  trust;  and  they  are  none  the 
less  so  as, to  the  former  body  because  they  hold  them  in  trust 
for  the  congregation,  or  for  the  use,  benefit,  and  behoof  of  the 
church.  That  the  interest  may  not  be  beneficial  pecuniarily 
to  the  individual  wardens  or  vestrymen  does  not  make  it  any 
the  less  a  property  interest.  If  the  corporate  power  given  by 
this  act  can  be  exercised  in  the  name  of  "  the  Rector,  War- 
dens, and  Vestrymen  of  St.  John's  Church,  Jacksonville," 
then  Judge  Young  is  disqualified  to  sit  in  a  cause  in  which 
he  and  others  claiming  the  right  to  exercise  the  franchise  con- 
ferred by  the  statute  in  question,  are  seeking  to  have  an  in- 
strument probated  as  a  last  will. and  testament  that  makes  a 
donation  to  the  body  corporate  created  by  that  act,  and  for 
the  purpose  of  securing  the  property  donated. 

Whether  or  not  a  vestryman  can  sit  as  judge  or  juror  in  a 
case  in  which  the  right  of  his  church  to  property  is  involved, 
independent  of  any  statute  defining  his  powers  and  duties, 
we  are  not  called  upon  to  decide:  Cleage  v.  Hyden,  6  Heisk. 
73.  Nor  do  we  consider  the  effect  of  the  variance  between  the 
•  corporate  name  presented  by  the  pleadings,  and  that  to  be 
found  in  the  act  of  1839.  We  decide  the  questions  presented, 
and  nothing  more. 

Judgment  will  be  entered  in  favor  of  the  defendant 

Mat^damus  to  Compel  Jitdgb  to  Try  Cause.  —  Mandamus  ia  the  proper 
remedy  to  compel  a  court  to  take  jurisdiction  of  a  cause  it  has  wrongfully 
dismissed  on  the  ground  that  it  had  no  jurisdiction:  State  v.  Hunter,  3  Wash. 
92.  Mandamus  may  issue  to  order  the  trial  of  a  cause  in  which  the  judge 
has  refused  to  go  into  its  merits  on  an  erroneous  construction  of  some  ques< 
tion  of  practice:  Stale  v.  Ellis,  41  La.  Ann.  41.  Mandamus  will  lie  to  com- 
pel a  justice  to  issue  an  order  where  it  appears  that  such  an  order  should 
legally  be  issued:  State  v.  Eddy,  10  Mont.  312.  Mandamus  may  issue  to 
compel  judicial  action:  Wood  v.  Stratlier,  76  Cal.  545;  9  Am.  St.  Rep.  249. 
Mandamus  lies  to  compel  subordinate  courts  to  proceed  and  determine  causes 
before  them:  Weeden  v.  Town  Council,  9  R.  I.  128;  98  Am.  Dec.  373.  Man* 
damus  is  the  proper  remedy  to  compel  an  original  hearing  in  a  chancery 
suit:  Brown  v.  Buck,  75  Mich.  274;  13  Am.  St.  Rep.  438,  and  note.  Sea 
particularly  the  monographic  note  to  Dane  v.  Derby,  89  Am.  Deo.  739. 

Judges.  —  Disqualification  on  Account  or  Interest  oe  Bias:  Sea 
extended  note  to  Moses  v.  Julian,  84  Am.  Dec.  131.  The  interest  which  di«« 
qualifies  a  judge  to  sit  in  a  case  under  the  Florida  statute  is  a  property  inter* 
est  in  contradistinction  to  an  interest  of  feeling  or  sympathy  or  bias  which 
woald  disqualify  a  juror:  Ex  -parte  Harris,  26  Fla.  77;  23  Am.  St.  Rep.  648, 
•ad  note  with  oases  collected.  See  also  Sauls  r.  Freeman,  24  Fla.  209;  12 
Am*  St.  Rep.  190,  and  note. 
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[142  Illinois,  s.] 

Railroads  —  Neqligenob  of  in  Use  of  Another  Company's  Track.  — A 
railroad  company  is  responsible  for  accidents  caused  by  a  defective  track, 
and  is  bound  to  exercise  due  care  to  safely  carry  passengers  and  prop- 
erty intrusted  to  it;  it  is  therefore  its  duty  to  see  that  the  road  which 
it  uses  for  such  transportation,  is  safe  and  in  good  repair,  whether  such 
road  is  owned  by  it  or  not.  IE  it  uses  the  track  of  another  company  for 
'such  purpose,  it  is  liable  for  damages  to  passengers  or  freight  by  reason 
of  defects  in  the  road  of  such  other  company  so  used  by  it,  and  this  rule 
applies  as  between  the  company  and  its  employees. 

Railroads  —  Negligence  —  Dvty  to  Ewi'i.oyEK  while  Usino  Road  of 
Another  Company.  — When  an  employee  of  a  railroad  company  ia  di- 
rected  to  use  the  road  of  another  company  in  the  business  of  his  em* 
ployer,  he  has  the  right  to  treat  such  road  as  the  road  of  his  employer; 
and  every  railroad  company  whose  employees  use  the  road  of  another 
company  under  its  direction  or  for  its  benefit  owes  it  as  a  duty  to  such 
jmployees  to  see  that  such  road  is  not  in  a  condition  which  will  nnne* 
cessarily  endanger  their  lives  or  limbs. 

Railroads  —  Association  of  Railways  Usino  Track  —  Joint  and  Sbt- 
ERAL  Liability  for  Negligence.  — An  association  of  railways  running 
trains  over  the  track  of  another  company  is  liable  to  its  servants  for  de- 
fects therein  when  it  would  be  liable  if  the  injury  resulted  from  defects 
on  its  own  track.  In  such  case,  the  liability  of  such  railways  is  joint 
and  several. 

Torts  —  Joint  and  Several  Liability.  —  When  several  persons  are  jointly 
bound  to  perform  a  duty,  they  are  jointly  and  severally  liable  for  omit- 
ting to  perform  it,  or  for  performing  it  negligently. 

Torts  —  Joint  and  Several  Liability.  —  When  one  has  received  an  ao- 
tionable  injury  at  the  hands  of  two  or  more  wrongdoers,  all,  however 
numerous,  are  jointly  and  severally  liable  to  him  for  the  full  amount  of 
damages  occasioned  by  such  injury,  and  the  plaintiflf  has  his  election  to 
sue  all  jointly,  or  he  may  bring  his  separate  action  against  each  or  any 
of  them. 
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Railroads  —  Liabilitt  toe  Tort  whkn  Operated  by  Trustees.  — When 
a  railroad  is  operated  in  the  name  of  the  company  by  truateei  for  th« 
bondholders  of  the  road,  without  notice  to  third  persons  or  to  employ^ 
oes  of  the  company  that  such  trustees  are  operating  the  road  or  that  it 
is  operated  in  their  names  as  trustees,  an  action  by  an  employee  to  ra* 
cover  for  personal  injury  caused  by  the  use  of  a  defective  track  may  b« 
maintained  against  such  trustees  individually,  or  in  the  name  they  nse 
in  operating  the  road. 

Railroads — Liability  i-or  Tort  when  Operated  bt  Trustees.  — A  rail* 
road  company  which  has  voluntarily  placed  itself  and  its  property  and 
franchises  in  the  hands  of  trustees  to  secure  its  debt  to  bondholders, 
cannot  lie  by  when  sued  for  a  tort  which  it  claims  to  have  been  commit* 
ted  by  such  trustees,  and  shield  both  itself  and  the  trustees  from  liabil* 
ity  by  concealing  the  fact  that  the  trustees  are  operating  the  road,  ontil 
the  statute  of  limitations  has  barred  the  right  of  action. 

Railroads  —  Trustees  of  Reoarded  as  Agents.  — Trustees  who  are  ■•* 
looted  by  a  railroad  company  and  who  control  the  road  and  operate  it  to 
earn  money  to  be  applied  in  payment  of  the  debts  of  the  company  must 
be  regarded  as  its  agents  so  far  as  relates  to  the  transaction  of  its  bosi* 
ness  with  third  persons. 

New  Trial.  —  Newly  Discovered  Evidence  which  is  Merely  Cumu* 
LATIVB  or  tends  to  impeach  a  witness  is  not  ground  for  a  new  triaL 

Jame$  L.  High  and  H.  S.  Boutellf  for  the  appellant. 

Brandt  and  Hoffmann^  and  J.  S.  Kennard,  Jr.y  for  the  ap- 
pellee. 

Maqruder,  C.  J.  This  is  an  action,  brought  by  appellee 
as  administratrix  of  her  deceased  husband,  David  Ross,  to 
recover  damages  for  his  death,  alleged  to  have  been  caused 
by  the  wrongful  act  and  neglect  of  the  appellant  company, 
and  of  the  Pennsylvania  Company.  The  two  companies  were 
originally  made  defendants,  but  the  court  instructed  the  jury 
to  find  the  Pennsylvania  Company  not  guilty.  The  only 
plea,  filed  by  the  appellant,  was  the  general  issue.  The  ver- 
dict and  judgment  in  the  trial  court  were  in  favor  of  the  ap- 
pellee and  against  the  appellant.  That  judgment  has  been 
affirmed  by  the  appellate  court,  and  the  case  is  brought  here 
by  appeal  from  the  latter  court. 

The  deceased  was  a  brakeraan  or  switchman,  engaged  in 
transferring  a  long  train,  consisting  of  some  sixty-four  or  sixty- 
five  freight  cars,  from  the  tracks  and  yard  of  the  Wisconsin 
Central  line  across  a  portion  of  railroad  track,  known  as  the 
Panhandle  "  Y,"  to  the  tracks  of  the  Stock  Yard  Company's 
railroad.  The  Panhandle  "  Y  "  tracks  appear  to  have  been 
owned  on  December  28,  1886,  by  the  Chicago,  St.  Louis,  and 
Pittsburgh  Railroad  Company.  By  some  kind  of  arrange- 
ment with  the  latter  company,  the  trains  or  curs  of  the  Wis- 
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consin  Central  Line  were  entitled  to  pass  from  its  tracks  to 
the  tracks  of  the  Stock  Yard  Company's  railroad  over  the 
Panhandle  "  Y."  While  the  deceased  was  so  engaged  in 
transferring  said  train  on  the  day  last  named,  one  of  the  cars 
of  said  train,  on  which  he  stood,  leaped  from  the  track  and 
fell  over,  throwing  the  deceased  to  the  ground.  The  cars  follow- 
ing in  the  rear  passed  over  his  body,  killing  him  instantly. 

At  the  close  of  the  testimony  on  both  sides,  the  defendant, 
the  Wisconsin  Central  Railroad  Company,  moved  the  court 
to  instruct  the  jury  to  find  for  it,  the  said  defendant.  It  also 
asked  the  court  to  give  to  the  jury  a  written  instruction  to  the 
same  eflFect,  which  instruction  was  refused. 

There  was  enough  evidence  to  justify  the  submission  of  the 
question  of  defendant's  liability  to  the  jury.  The  evidence 
tended  to  show,  that  the  deceased  was  employed  by  the  de- 
fendant, or  by  the  Wisconsin  Central  Line;  that  the  Wiscon- 
sin Central  Line  was  not  a  corporation,  but  was  a  name  given 
to  an  association  of  five  or  six  railroad  corporations,  having 
running  and  traffic  arrangements  with  each  other,  and  having 
some  sort  of  an  arrangement,  under  a  lease,  or  contract,  or 
otherwise,  with  the  railroad  company  owning  the  tracks,  called 
the  Panhandle  "Y,"  by  which  the  trains  and  cars  of  the  as- 
sociation were  permitted  to  pass  over  said  tracks;  that  this 
association  of  corporations  advertised  itself  as  the  Wisconsin 
Central  Line;  that  the  appellant  company  was  one  of  the 
corporations  so  associated  under  said  name,  as  it  is  admitted 
to  be  by  counsel  for  appellant  in  the  following  words  used  in 
their  brief:  "  The  evidence  tended  to  show  that  the  railroad  of 
appellant  formed  part  of  the  route  so  advertised; "  that  the 
deceased  was  killed,  while  engaged  in  transferring  a  train  of 
cars,  belonging  to  the  Wisconsin  Central  Line,  over  the  Pan- 
handle "  Y"  as  the  servant  and  employee  of  the  corporations 
forming  that  asssociation;  and  that  the  cause  of  his  death  was 
the  defective  character  of  the  rails  and  ties  upon  the  track 
of  the  Panhandle  "Y,"  over  which  the  train  in  question  was 
passing.  Upon  all  these  questions  of  fact  the  judgment  of  the 
appellate  court,  affirming  that  of  the  circuit  court,  is  final  and 
conclusive  so  far  as  we  are  concerned.  Under  the  facts  thus 
stated,  was  the  appellant  liable  for  the  death  of  the  appellee's 
ii\testate? 

It  is  claimed,  that  the  appellant  is  not  liable  because  the 
defective  tracks  did  not  belong  either  to  the  appellant,  or  to 
the  Wisconsin  Central  Line.     But  the  following  propositions 
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are  well  established  both  by  reason  and  authority:  A  railroad 
company  is  responsible  for  accidents  caused  by  defective 
tracks;  it  is  bound  to  exercise  due  care  to  safely  carry  the 
passengers  and  property  intrusted  to  it;  it  is,  therefore,  its 
duty  to  see  to  it,  that  the  road,  which  it  uses  for  such  trans- 
portation, is  safe  and  in  good  repair,  whether  such  road  is 
owned  by  it  or  not;  if  it  uses  the  track  of  another  company 
for  such  purpose,  it  is  liable  for  damages  to  its  passengers  or 
freight  by  reason  of  defects  in  the  road  of  such  other  com- 
pany so  used  by  it;  this  rule  applies  as  between  the  railroad 
company  and  its  employees.  There  is  no  evidence  that  the  de- 
ceased had  any  knowledge  of  the  defects  in  the  track.  Where 
the  employee  of  a  railroad  company  is  directed  to  use  the 
road  of  another  company  in  the  business  of  his  employer, 
he  has  the  right  to  treat  such  road  as  the  road  of  the  com- 
pany employing  him;  and  every  railroad  company,  whose 
employees  use  the  road  of  another  company  under  its  direction 
or  for  its  benefit,  owes  it  as  a  duty  to  such  employees  to  see 
that  such  road  is  not  in  a  condition  which  will  unnecessarily 
endanger  their  lives  or  limbs.  The  rule  is  thus  stated  in 
Wood's  Law  of  Master  and  Servant,  2d  ed.  sec.  357,  p.  735: 
"A  railway  company  running  its  trains  over  the  track  of  an- 
other railway  is  liable  to  its  servants  for  defects  therein,  when 
it  would  be  liable  if  the  injury  resulted  from  defects  on  its 
own  track."  To  the  same  effect  are  Stetler  v.  Chicago  etc.  R'y 
Co.,  46  Wis.  497,  and  cases  there  cited;  Illinois  Cent.  R.  R.  Co. 
V.  Kanouse,  39  111.  272;  89  Am.  Dec.  307;  Elmer  v.  Locke,  135 
Mass.  575;  Snow  v.  Housatonic  R.  R.  Co.,  8  Allen,  441;  85 
Am.  Dec.  720.  We  are,  therefore,  of  the  opinion  that  the 
liability  of  the  appellant  cannot  be  defeated  upon  the  ground, 
that  the  road  in  use  at  the  time  of  the  accident  did  not  be- 
long to  appellant,  or  to  the  Wisconsin  Central  Line. 

Equally  untenable  is  the  objection  that  the  deceased  was 
not  in  the  particular  service  of  the  appellant  alone.  What 
was  the  precise  nature  of  the  association  of  the  corporations 
operating  under  the  name  of  the  Wisconsin  Central  Line  does 
not  appear;  but  it  appears  that  the  deceased,  and  several  of 
the  witnesses  who  testified,  were  employed  by  that  associa- 
tion. The  corporations  acting  together  paid  the  wages  of  the 
deceased.  Such  wages  constituted  a  part  of  the  expense  of 
operating  their  roads.  They  were,  therefore,  sharing  the  ex- 
penses of  such  operation,  whetlier  they  shared  the  profits  or 
not.     They  owed  to  each  of  their  employees  the  duty  of  see- 
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ing  that  the  track,  which  they  required  him  to  use,  was  safe 
and  in  good  repair.  The  track  in  question  was  used  for  their 
joint  benefit  and  in  their  joint  service.  They  were,  therefore, 
jointly  liable  for  any  injury  to  their  employees  resulting  from 
a  defective  track,  for  the  use  of  which  they  were  jointly  re- 
sponsible; and  they  were  also  severally  liable.  "  If  several 
persons  are  jointly  bound  to  perform  a  duty,  they  are  jointly 
and  severally  liable  for  omitting  to  perform  or  for  performing 
negligently":  Consolidated  Ice  Co.  v.  Keifer,  134  111.  481;  23 
Am.  St.  Rep.  688. 

Partners  are  jointly  and  severally  liable  for  torts  committed 
in  the  course  of  the  partnership  business:  Story  on  Partner- 
ship, 7th  ed.,  sees.  166,  167.  It  is  true  that,  in  this  case,  the 
suit  is  brought  against  one  member  only  of  the  association, 
and  not  against  all;  but  all  the  members  need  not  be  sued, 
though  all  may  be  jointly  liable.  The  law  treats  all  torts  as 
several  as  well  as  joint.  The  injured  party  may,  at  his  elec- 
tion, sue  all  the  partners,  or  any  one  or  more  of  them,  for  the 
tort:  Story  on  Partnership,  7th  ed.,  sec.  167.  The  rule  is  not 
confined  to  partnerships,  but  extends  to  all  cases  of  joint  torts 
at  the  common  law,  whether  positive  or  constructive:  Story 
on  Partnership,  7th  ed.,  sec.  167;  Connolly  v.  Davidson,  15 
Minn.  519;  2  Am.  Rep.  154;  Champion  v.  Bostwick,  18  Wend. 
175;  31  Am.  Dec.  376;  Wood  v.  Luscomh,  23  Wis.  287.  In 
Wabash  etc.  R'y  Co.  v.  Shacklet,  105  111.  364,44  Am.  Rep.  791, 
we  said:  "  Considering  the  question,  then,  in  the  light  of  pub- 
lic policy,  we  are  of  opinion  the  public  interests  will  be  best 
subserved  by  adhering  strictly  to  the  long  and  well-estab- 
lished principle  that  where  one  has  received  an  action- 
able injury  at  the  hands  of  two  or  more  wrongdoers,  all,  how- 
ever numerous,  are  severally  liable  to  him  for  the  full  amount 
of  damages  occasioned  by  such  injury,  and  the  plaintiff  in 
such  case  has  his  election  to  sue  all  jointly,  or  he  may  bring 
his  separate  action  against  each  or  any  one  of  the  wrong- 
doers." 

It  is  also  claimed  that  the  road  was  operated  by  certain 
trustees  for  the  first  mortgage  bondholders  at  the  time  the  ac- 
cident occurred,  and  that,  therefore,  the  suit  should  not  have 
been  brought  against  the  corporation  itself,  but  against  said 
trustees.  It  is  not  pretended  that  the  road  was  in  the  hands 
of  a  receiver,  or  that  the  trustees  in  question  were  appointed 
by  or  acting  under  any  order  of  court.  The  evidence  upon 
this  subject  is  meager.     No  trust  deed  executed  by  the  cor- 
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poration  to  secure  the  bondholders  was  produced,  and  there 
is  nothing  to  show  what  its  terms  and  conditions  were,  if  it 
existed.  The  only  testimony  that  the  trustees  had  possses- 
sion  of  the  road  consists  of  oral  statements  to  that  effect  by 
some  of  the  witnesses. 

t  There  is  no  evidence  that  such  trustees,  if  they  were  in 
possession,  gave  notice  of  any  kind  to  third  parties  or  to  the 
employees  of  the  company,  that  they  were  operating  the  road, 
or  that  they  were  operating  it  in  their  own  names  as  trustees. 
The  evidence  tends  to  show  that  if  they  operated  it  at  the 
time  of  the  accident,  they  did  so  in  the  name  of  the  corpora- 
tion. If  they  were  sued  by  the  wrong  name,  they  should  have 
pleaded  that  fact.  "Though  a  suit  might  be  instituted  against 
the  trustees  individually,  by  their  own  names,  no  objection  is 
perceived  why  one  cannot  be  maintained  against  them  by  the 
name  they  use  ":   Wilkinson  v.  Fleming,  80  111.  353. 

A  railroad  company  which  has  voluntarily  placed  itself 
and  its  property  and  franchises  in  the  hands  of  trustees  to 
secure  its  debt  to  bondholders  cannot  lie  by  when  sued  for  a 
tort  which  it  claims  to  have  been  committed  by  such  trustees, 
and  shield  both  itself  and  the  trustees  from  liability  by  con- 
cealing the  fact  that  the  trustees  are  operating  the  road,  until 
the  statute  of  limitations  has  barred  the  right  of  action.  We 
do  not  wish  to  be  understood  as  controverting  the  general  doc- 
trine that  a  railroad  company  is  not  liable  at  common  law, 
or  under  statutes  imposing  liability  for  injuries  resulting  in 
death,  for  the  negligence  of  mortgagees  who  are  operating  the 
road  under  a  possession  taken  and  held  adversely:  Pierce 
on  Railroads,  285;  State  v.  European  etc.  R'y  Co.,  67  Me.  479. 
A  mortgagor  out  of  possession  and  control  of  property,  real 
or  personal,  ought  not  to  be  liable  for  the  acts  of  the  mort- 
gagee who  is  in  possession  of  such  property,  and  has  an  in- 
dependent and  adverse  control  of  it;  but  we  are  not  disposed 
to  recede  from  the  position  taken  in  the  case  of  Grand  Tower 
Mfg.  etc.  Co.  v.  Ullman,  89  111.  244,  where  the  suit  was  held 
to  have  been  properly  brought  against  the  company,  rather 
than  against  the  trustees.  Under  the  facts  in  the  case  at  bar, 
so  far  as  they  are  disclosed  by  the  record,  the  following  lan- 
guage used  in  the  case  of  Grand  Tower  Mfg.  etc.  Co.  v.  Ullman, 
89  111.  244,  is  precisely  applicable:  "It  is  also  insisted  no 
action  can  be  maintained  against  the  corporation  because  the 
road  was  in  possession  of  trustees  for  the  bondholders.  These 
trustees  seem  to  have  been  exercising  the  same  functions  the 
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corporation  was  formed  to  exercise.  The  character  of  the 
trust  is  not  specifically  shown  by  the  proofs,  but  the  fair  in- 
ference would  seem  to  be  that  the  trustees  were  the  trustees 
of  the  corporation,  of  its  own  selection,  as  well  as  of  the 
bondholders,  and  were  running  the  road  to  earn  money  to  be 
applied  in  payment  of  the  debts  of  the  corporation.  In  such 
case,  the  trustees  must  be  regarded  as  the  agents  of  the  cor- 
poration, in  so  far  as  relates  to  the  transaction  of  business 
with  third  persons." 

The  letters  ''  W.  C.  L."  were  upon  the  two  engines  which 
drew  the  train  above  referred  to,  and  these  letters  are  proven 
to  have  stood  for  the  "Wisconsin  Central  Line."  A  number 
of  the  employees  of  that  line  have  given  their  evidence  in  this 
case,  and  the  tendency  thereof,  as  well  as  of  the  rest  of  the 
evidence,  is  to  the  effect  that  the  appellant  company  was  a 
member  of  the  association  in  question,  and  not  that  the  trus- 
tees were  members  thereof. 

Upon  the  motion  for  a  new  trial,  the  defendant  filed  an  affi- 
davit as  to  the  discovery  after  the  trial  of  a  receipt,  wliich,  it 
was  claimed,  could  not  be  found  during  the  trial.  A  new  trial 
was  asked  upon  the  ground  that  such  receipt  was  newly  dis- 
covered evidence.  It  was  as  follows:  "Duplicate.  Wiscon- 
sin Central  Line.  Wisconsin  Central  Railroad.  Milwaukee 
and  Lake  Winnebago  Railroad  (I.  H.  Stewart  and  E.  H.  Ab- 
bott, trustees  and  lessees).  Wisconsin  and  Minnesota  Rail- 
road Compan}'.  Minnesota,  St.  Croix,  and  Wisconsin  Railroad 
Company.  D.  S.  Wegg,  Solicitor.  $70.00.  Chicago,  Febru- 
ary 1,  1887.  Received  from  Wisconsin  Central  Associated 
Lines  the  sum  of  seventy  dollars  in  full  of  services  of  David 
Ross  as  foreman  for  December,  1887.  Marcella  H.  Ross,  Ad- 
ministratrix of  Estate  of  David  Ross,  Deed,"  The  fact  that 
the  receipt  was  given,  the  failure  to  find  it,  and  its  substance, 
were  testified  to  on  the  trial. 

The  evidence  furnished  by  the  receipt  was  merely  cumula- 
tive. It  simply  strengthened  what  the  proof  on  the  trial  tended 
to  show,  that  the  deceased  was  employed  and  paid  by  the  as- 
sociated companies,  and  that  the  defendant  was  one  of  said 
companies.  Mrs.  Ross  had  sworn  that  her  husband  had  been 
employed  by  the  Wisconsin  Central  Railroad  Company,  and 
that  his  wages  for  December  had  been  paid  by  that  company. 
So  far  as  the  receipt  was  intended  to  impeach  her,  it  furnished 
no  ground  for  a  new  trial.  It  was  natural  enough  that  among 
the  many  names  made  use  of,  she  should  have  failed  to  dis- 
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tinguish  between  the  Wisconsin  Central  Line  and  the  Wis- 
consin Central  Railroad  Company. 

We  do  not  think  that  there  was  any  error  in  not  granting  a 
new  trial  for  the  reasons  stated  in  the  affidavit. 

The  judgment  of  the  appellate  court  is  affirmed. 


Railroads  —  Usb  o»  Track  of  Another  Company.  —Liability  to  Em- 
PLOTEB  Injcred  THEREBY:  See  Ktllian  V.  Augusta  etc.  R.  B.  Co.,  79  Ga. 
234;  11  Am.  St.  Rep.  410;  Georgia  R.  R.  etc.  Co.  v.  FriddeU,  79  Ga.  489; 
11  Am.  St.  Rep.  444;  Sullivan  v.  Tioga  etc  R'y  Co.,  112  N.  Y.  643;  8  Am. 
St.  Rep.  793;  Nugent  v.  Boston  etc.  R.  R.,  80  Me.  62;  6  Am.  St.  Rep.  161» 
and  note;  Fletcher  v.  Boston  etc.  R.R.,  1  Allen,  9;  79  Am.  Dec.  695. 

Liability  of  Joint  Tortfeasors.  —  The  liability  of  tortfeasors  is  joint 
and  several.  A  remedy  may  be  pursued  against  one,  several,  or  all  of  the 
wrongdoers:  Belo  v.  Fuller,  84  Tex.  450;  31  Am.  St.  Rep.  75;  DyeU  v.  Hy- 
man,  129  N.  Y.  351;  26  Am.  St.  Rep.  533;  Consolidated  etc.  Machine  Co.  v. 
Keifer,  134  111.  481;  23  Am.  St.  Rep.  688,  and  note;  BuiUing  v.  Hogsett,  139 
Pa.  St.  363;  23  Am.  St.  Rep.  192,  and  uota.  See  extended  note  to  Carter$- 
ville  V.  Coo1e,  16  Am.  St.  Rep.  250.  Where  a  person  is  injured  through  the 
joint  negligence  of  two  railroad  companies,  he  may  recover  from  both:  Chap* 
man  v.  New  Haven  R.  R.  Co.,  19  N.  Y.  341;  75  Am.  Dec.  344,  and  note; 
Colegrove  v.  New  York  etc  R.  R.  Co.,  20  N.  Y.  492;  75  Am.  Dec.  418,  and 
note. 

Railroads  —  Negligence  —  Liability  when  Operated  by  Trustbbs. 
For  an  extended  discussion  of  the  liability  of  railroads  when  in  the  hands  of 
trustees  or  receivers,  see  Naglee  v.  Alexandria  etc  R'y  Co.,  83  Va.  707;  6 
Am.  St.  Rep.  308,  and  note.  Trustees  for  the  benefit  of  bondholders  oper. 
ating  a  railroad  are  personally  liable  to  the  same  extent  as  the  company 
would  be  for  negligence:  Sprague  v.  Smith,  29  Vt.  421;  70  Am.  Dec.  424, 
and  note;  to  the  same  effect  see  Barter  ▼.  Wheeler,  49  N.  H.  9;  6  Am.  Rep. 
434. 

Nbw  Trial.— Newly  Discovered  Evidbnok:  See  notes  to  Broum  t. 
MitcheU,  11  Am.  St.  Rep.  757;  Brown  v.  Orove,  9  Am.  St  Rep.  827,  and 
Fear$  r.  Albea,  6  Am.  St.  Rep.  85. 


Cole  v.  Colb. 

[142  Illinois,  19.] 

Marriaqb  and  Divorob  —  Alimony,  Alterations  of.  —  Power  over  the 
subject-matter  of  alimony  is  not  exhausted  by  the  entry  of  the  original 
order  and  decree  of  divorce,  but  is  under  the  statute  continuing  for  the 
purpose,  at  any  time,  of  making  such  alterations  thereof  as  may  ap* 
pear  to  the  court,  in  the  exercise  of  a  judicial  discretion,  reasonable  and 
proper. 

Marriaob  akd  DrvoROB  —  Alteration  of  Alimony  —  Considbrations  a»- 
fbotino.  —  Application  for  an  alteration  or  modification  of  a  decree  of 
divorce  a«  regards  alimony  is  always  addressed  to  the  judicial  discre. 
tion  of  the  courts  and  ordinarily,  in  the  absence  of  fraud  in  procuring  the 
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decree,  the  inquiry  is,  in  all  cases,  whether  or  not  snf&cient  cause  has 
intervened,  arising  from  the  changed  conditions  of  the  parties  since  the 
decree,  to  authorize  or  require  the  court  applying;  equitable  rules  and 
priuciples,  to  change  the  allowance. 

Marriaqb  and  Divorce  —  Alimony,  Alteration  or. — Application  for  a 
change  in  the  amount  of  alimony  after  divorce  must  be  founded  upon 
new  facts  which  have  occurred  since  the  decree  was  originally  made, 
and  in  the  absence  of  new  facts,  such  decree  is  deemed  to  be  res  adjudi- 
eata  between  the  parties. 

Marriage  and  Divorce  —  Alimont,  Uulb  fob  Determining  Amount  or. 
A  husband  owes  tlie  wife,  who  by  his  fault  has  been  driven  to  seek  a 
permanent  divorce,  not  only  reasonable  support  and  maintenance,  but 
also  that  she  shall  be  put  in  no  worse  condition  by  reason  of  the  mar» 
riage,  the  dissolution  of  which  has  been  caused  by  his  willful  miscon- 
duct. The  husband  must  not  proiit  by  his  own  wrong,  and  restitutioa 
must  be  made  to  the  wife  of  the  property  which  she  brought  to  the  hus- 
band, or  a  suitable  sum  in  lieu  thereof  be  allowed  out  of  his  estate  as 
alimony,  so  far  as  may  be  done  consistently  with  the  preservation  of 
the  rights  of  each,  and  also  that  a  fair  division  shall  be  made,  taking 
into  consideration  the  relative  wants,  circumstances,  and  necessities  of 
each,  of  the  property  accumulated  by  their  joint  efforts  and  savings. 
The  policy  of  the  law  is  to  do  justice,  and  to  give  to  the  injured  wife, 
not  merely  what  necessity,  but  what  justice  demands. 

Marriage  and  Divorce  —  Alimony,  Considerations  In  flu  encinq  Allow- 
ance OF.  —  In  many  cases  of  divorce  the  allowance  of  alimony  must  be 
made  upon  the  basis  of  support  and  sustenance  of  the  wife  only,  growing 
out  of  the  duty  of  the  husband  to  suitably  support  and  maintain  her,  as 
when  she  has  brought  nothing  to  the  husband,  and  has  contributed 
nothing  to  the  accumulation  of  his  estate,  or  when  resort  must  be  had 
to  the  future  earnings  of  the  husband,  and  like  cases.  In  such  cases,  if 
the  wife  remarries  and  acquires  other  means  of  support,  the  alimony 
will  be  discontinued  or  reduced. 

Marriage  and  Divorce  —  Alimony,  Considerations  Affecting  the  Al. 
lowance  of.  —  When  a  divorced  wife  subsequently  acquires  property, 
so  that  her  means  increase,  or  the  facilities  of  the  husband  to  pay  ali- 
mony diminish,  the  allowance  thereof  may  be  decreased,  or  if  the  wife's 
wants  and  necessities  increase,  or  the  ability  of  the  husband  to  pay  is 
increased,  the  allowance  of  alimony  may  also  be  augmented. 

Marriage  and  Divorce  —  Alimony  —  Remarriage  —  When  not  Ground 
FOR  Reducing.  —  When  alimony,  allowed  the  wife  upon  divorce,  is  a 
portion  of  the  husband's  estate  allotted  to  the  wife  as  a  division  of  prop- 
erty, remarriage,  or  obtaining  other  means  of  support,  will  not  afford 
grounds  for  a  reduction  of  alimony. 

Marbiagb  and  Divorce  —  Alimony,  Considkrations  Affecting  Allow- 
▲NOB  OF.  — In  decreeing  divorce,  the  court  may  make  such  allowance  to 
the  wife  in  the  nature  of  alimony,  as,  from  the  nature  of  the  case,  shall 
be  fit,  reasonable,  and  just,  taking  into  consideration  the  circnmstanoei 
of  the  parties.  Such  allowance  may  be  made  payable  in  installmenti^ 
or  in  gross,  within  the  discretion  of  the  court. 

MABRIAOB  AND  DiVOBCB  —  AlIMONY  —  ADULTERY  NOT  GROUND  FOB  RbDV« 

OINO.  —  After  divorce  has  been  granted  and  alimony  allowed,  the  subse- 
quent adultery  or  immoral  conduct  of  either  party  is  not  ground  for 
•n  increase  or  decrease  in  the  amouut  of  such  allowance. 
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Marriage  and  Divorce  —  Alimony,  Power  to  Alter  Allowance  or.  — 
Allowances  of  alimony,  made  in  decrees  for  divorce,  will  not  be  altered 
or  modified,  except  in  cases  where  equity  calls  clearly  for  the  interposi- 
tion, but  when  it  appears  unconscionable  to  compel  the  husband,  by  his 
daily  labor  or  otherwise,  to  support  his  divorced  wife  in  idleness  and 
prostitution,  the  court  will  modify  or  revoke  its  former  order. 

Marriage  and  Divorce  —  Alimony,  Adultery  as  Ground  for  Modifica- 
tion OF.  —  Adultery  of  the  wife  after  divorce,  and  allowance  of  ali- 
mony payable  in  installments  will  not,  of  itself,  constitute  ground  for  a 
reduction  of  such  alimony  when  the  husband  has  failed  to  pay  the  in- 
fltallments,  and  in  the  absence  of  proof,  that  they  are  to  be  paid  out  of 
bis  earnings,  or  out  of  property  which  did  not  come  to  him  from  the  wife 
originally  or  was  not  the  result  of  their  joint  earnings  or  accumulations, 
or  that  her  wrongdoing  may  not  have  been  the  result  of  lack  of  supporfe 
arising  from  his  failure  to  pay  such  installments  of  alimony. 

D.  T.  Duncombe,  for  the  appellant. 
Henry  M.  Pierce^  for  the  appellee. 

Shope,  J.  It  is  contended  that  the  decree  for  alimony  is 
res  judicata;  that  the  court,  after  the  term  at  which  the  de- 
cree was  rendered,  was  without  power  to  alter  or  change  the 
allowance  or  vacate  the  decree.  The  statute  provides  that 
when  a  divorce  shall  be  decreed  the  court  shall  make  such 
order  touching  the  alimony  and  maintenance  of  the  wife  and 
the  care,  custody,  and  support  of  the  children  as  from  the 
circumstances  of  the  parties  and  the  nature  of  the  case  "shall 
be  fit,  reasonable,  and  just."  "And  the  court  may,  on  appli- 
cation, from  time  to  time  make  such  alterations  in  the  allow- 
ance of  alimony  and  maintenance,  and  the  care  and  custody 
of  the  children,  as  shall  appear  reasonable  and  proper":  Rev. 
Stats.,  sec.  18,  c.  40.  The  power  over  the  subject-matter  of 
alimony  is  not  exhausted  by  the  entry  of  the  original  order, 
but  is,  under  the  statute,  continuing  for  the  purpose  at  any 
time  of  making  such  alterations  thereof  as  shall  appear  to  the 
chancellor,  in  the  exercise  of  a  judicial  discretion,  reasonable 
and  proper:  Foote  v.  Foote^  22  111.  425;  Stillman  v.  Stillman^ 
99  111.  196;  39  Am.  Rep.  21;  Lennahan  v.  O'Keefe,  107  IlL 
620. 

The  application  for  an  alteration  or  modification  of  the  de- 
cree is  always  addressed  to  the  judicial  discretion  of  the 
chancellor,  and  ordinarily,  in  the  absence  of  fraud  in  procur- 
ing the  decree,  the  inquiry  is  in  all  cases  whether  sufficient 
cause  has  intervened  since  the  decree  to  authorize  or  require 
the  court,  applying  equitable  rules  and  principles,  to  change 
the  allowance.  The  cases  cited,  and  others  in  this  court,  con- 
strue the  statute  as  authorizing  the  interposition  of  the  court 
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where  the  circumstances  of  the  parties  have  changed  since 
the  former  order,  and  as  giving  the  court  power,  for  causes 
accruing  subsequently,  to  alter  and  modify  the  allowance  to 
meet  the  changed  conditions  of  the  party.  It  is  not  intended 
to  continue  the  right  to  alter  or  modify  the  allowance  upor. 
the  state  of  case  existing  when  the  decree  was  entered,  or  to 
review  the  action  of  the  chancellor  therein.  The  parties  had 
their  day  in  court,  with  the  right  of  appeal  if  the  decree  was 
deemed  erroneous,  and  it  cannot  be  supposed  that  it  was  in- 
tended that  the  court  should  sit  in  review  of  its  own  decrees, 
or  that  the  same  or  some  succeeding  chancellor  presiding  in 
the  same  court  should,  after  the  lapse  of  indefinite  time,  have 
power  to  reverse,  alter,  or  modify  a  decree  for  alimony  upon 
the  facts  existing  at  the  time  of  its  entry.  This  we  under- 
stand to  be  the  uniform  holding  in  this  state  and  elsewhere. 
Bishop's  Marriage  and  Divorce,  vol.  2,  sec.  429,  says:  "  The 
application  for  change  is  founded  upon  new  facts  which  have 
occurred  since  the  decree  was  originally  made,  and  in  the  ab- 
sence of  new  facta  the  original  decree  is  deemed  to  be  re$ 
judicata  between  the  parties,  which,  like  any  other  judgment, 
is  not  to  be  disturbed  on  a  further  hearing." 

The  question  presented  in  this  case  therefore  is,  whether 
the  adultery  of  the  wife  subsequently  to  divorce  and  allowance 
of  alimony,  as  set  forth  in  the  petition,  will  authorize  the  in- 
terposition of  the  court  to  alter,  modify,  or  set  aside  the  de- 
cree for  alimony.  The  allowance  was  to  the  wife  alone.  It 
appears  by  the  original  decree  which  is  in  the  record  that  the 
divorce  was  granted  at  the  suit  of  the  wife  for  the  willful  mis- 
conduct of  the  husband.  There  is,  however,  nothing  in  the 
petition  or  record  showing,  or  tending  to  show,  the  means 
or  financial  ability  of  the  parties,  or  that  any  change  therein 
has  taken  place.  Whether  the  allowance  was  made  to  the 
wife  for  her  reasonable  support,  which  the  husband  was  re- 
quired by  law  to  furnish  her  out  of  his  estate,  or,  in  whole  or 
in  part,  by  way  of  restitution  of  property  brought  by  her  to 
the  husband,  or  as  her  reasonable  and  equitable  share  of  an 
estate  accumulated  by  their  joint  labor  and  economies,  no- 
where appears.  At  the  common  law  the  personal  property 
and  money  of  the  wife  became  the  property  of  the  husband, 
absolutely,  upon  his  reducing  it  to  possession,  and,  indepen- 
dently of  the  conditions  creating  tenancy,  by  the  curtesy  ini- 
tiate, he  was  upon  the  marriage  entitled  to  the  possession  of 
her  lands  during  coverture,  de  jure  uxorii. 
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In  Englaud,"prior  to  the  passage  of  the  divorce  act  (20  and 
21  Victoria,  85)  the  courts  were  authorized  to  grant  divorces 
a  mensa  et  thoro,  only,  except  for  causes  rendering  the  marriage 
void  ah  initio.  The  universal  practice,  upon  decreeing  a 
divorce  from  bed  and  board,  was  to  allow  the  wife,  out  of  the 
income  of  the  husband  or  his  estate,  a  reasonable  sura  for  her 
support,  bearing  usually  a  fixed  relation  to  the  amount  of 
such  income.  There  being  no  dissolution  of  the  marriage 
relation,  the  property  rights  were  unaffected  by  the  decree, 
and  the  right  of  the  wife  to  demand,  and  the  duty  of  the  hus- 
band to  provide  support  for  the  wife  suitable  to  their  means 
and  condition  in  life,  continued  as  before  the  decree.  The 
policy  of  the  law,  as  administered  in  the  ecclesiastical  courts, 
looked  to  a  reconciliation  of  the  parties  and  preservation  of 
the  marriage  relation,  and  hence  the  allowance  was  for  the 
reasonable  support  of  the  wife  only.  The  courts  very  fre- 
quently sought  to  do  justice  by  increasing  the  allowance  in 
cases  where  the  property  came  from  the  wife,  yet  the  alimony 
allowed  was  upon  the  basis  of  the  wife's  reasonable  support 
during  the  separation. 

From  this  practice  of  the  ecclesiastical  court  is  derived  the 
technical  definition  that  alimony  is  "that  support  which  the 
husband,  on  separation,  is  bound  to  provide  for  the  wife,  and 
is  measured  by  the  wants  of  the  wife  and  the  circumstances 
or  ability  of  the  husband  to  pay."  The  duty  of  the  husband 
to  support  and  maintain  the  wife  in  a  manner  befitting  his 
condition  and  circumstances  in  life  still  continues;  but  the 
foregoing  definition  may  fall  far  short  of  what  is  termed  ali- 
mony in  our  statute,  and  indeed  in  all  those  jurisdictions 
where  divorces  are  granted  a  vinculo  matrimonii.  It  will  re- 
quire no  discussion  or  citation  of  authority  to  establish  that 
the  husband  owes  the  wife,  who  by  his  fault  has  been  driven 
to  seek  a  permanent  separation,  not  only  reasonable  support 
and  maintenance,  but  also  that  she  shall  be  put  in  no  worse 
condition  by  reason  of  the  marriage,  the  dissolution  of  which 
has  been  caused  by  his  willful  misconduct.  Equity  and  good 
conscience  require  that  the  husband  shall  not  profit  by  hie 
own  wrong,  and  that  restitution  shall  be  made  to  Uie  wife  of 
the  property  which  she  brought  to  the  husband,  or  a  suitable 
sum  in  lieu  thereof  be  allowed  out  of  his  estate,  so  far  as  may 
be  done  consistently  with  the  preservation  of  the  rights  of 
each,  and  also  that  a  fair  division  shall  be  made,  taking  into 
consideration  the  relative  wants,  circumstances,  and  neces- 
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eities  of  each,  of  the  property  accumulated  by  their  joint 
eflForts  and  savings.  The  policy  of  the  law  should  be,  and  is, 
to  do  justice,  and  to  give  to  the  injured  wife  not  merely  what 
necessity  but  what  justice  demands.  This  has  been  so  repeat- 
edly recognized  in  the  courts  of  this  state  that  citation  of 
authority  elsewhere  would  seem  unnecessary:  Reavis  v« 
Reavis,  1  Scam.  242;  Von  Glahn  v.  Von  Glahn,  46  111.  134; 
Stewartson  v.  Stewartson,  15  111.  145;  Wilson  v.  Wilson,  102 
111.  300. 

It  will  be  found  in  practice  that  the  allowance  will,  in  many 
cases,  have  to  be  made  upon  the  basis  of  the  support  and  sus- 
tenance of  the  wife  only,  and  growing  out  of  the  duty  of  the 
husband  to  suitably  support  and  maintain  her,  as,  where  the 
wife  has  brought  nothing  to  the  husband  and  has  contributed 
nothing  to  the  accumulation  of  his  estate,  or  where  resort  must 
be  had  to  the  future  earnings  of  the  husband,  and  the  like 
cases.  In  this  class  of  cases  the  rule  has  been  adopted  of 
treating  the  allowance  as  made  upon  the  basis  of  support 
only,  so  that  if  the  wife  remarries  and  acquires  other  means 
of  support,  the  alimony  will  be  discontinued  or  reduced: 
Stillman  v.  Stillman,  99  111.  196;  39  Am.  Rep.  21;  Ressor  v. 
Ressor,  82  111.  442;  Bremer  v.  Bremer,  3  Swab.  &  T.  249;  Wall- 
ing V.  Walling,  16  N.  J.  Eq.  389.  And  so,  if  she  subsequently 
acquires  property  so  that  her  means  increase,  or  the  faculties 
of  the  husband  diminish,  there  may  be  a  decrease  of  alimony. 
So,  on  the  other  hand,  if  the  wife's  wants  and  necessities  in- 
crease, and  the  ability  of  the  husband  to  pay  be  increased, 
there  may  likewise  be  an  appropriate  exercise  of  the  power  of 
the  court  in  the  increase  of  the  allowance.  In  those  jurisdic- 
tions where,  by  statute,  there  is  to  be  a  division  of  the  prop- 
erty,—  that  is,  where  alimony  is  a  portion  of  the  husband's 
estate  allotted  to  the  wife,  —  remarriage  or  obtaining  other 
means  of  support  will  not  afford  grounds  for  a  reduction  of 
alimony:  Miller  v.  Clark,  23  Ind.  370;  Alhee  v.  Wyvian,  10 
Gray,  222.  Under  our  statute  the  court  may  make  such 
allowance  in  the  nature  of  alimony  as,  from  the  nature  of  the 
case,  shall  be  fit,  reasonable,  and  just,  taking  into  considera- 
tion the  circumstances  of  the  party.  Preference  is  expressed 
in  many  of  the  cases  determined  in  this  court  for  the  practice 
of  making  the  allowance  payable  in  installments;  but  the  right 
and  power  of  the  court  to  award  alimony  in  gross,  in  appro- 
priate cases,  is  clearly  recognized.  Under  our  practice,  what- 
ever be  the  basis  upon  which  the  alimony  is  allowed,  it  is 
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ordinarily  of  a  sum  payable  in  installments,  as  was  done  la 
this  case. 

There  is  a  marked  difference  in  respect  of  the  property 
rights  of  the  wife  under  our  law  and  at  common  law.  The 
wife  is  liable,  under  our  statute,  if  she  have  a  separate  prop- 
erty, in  common  with  the  husband,  for  necessaries  furnished 
the  family.  The  husband  and  wife  are  placed  upon  an  equal 
footing  in  respect  to  the  interest  each  may  have  in  the  estate 
and  property  of  the  other,  and  husband  and  wife  may  contract 
with  each  other,  and  she  with  strangers,  as  if  she  were  sole. 
In  case  of  divorce  the  courts  look  at  the  standing  of  the  parties, 
the  conduct  of  each,  and  from  whence  the  estate  is  derived, 
and,  having  due  regard  to  the  living  of  each,  will  make  such 
allowance  to  the  wife  as  is  reasonable  and  just.  There  is 
neither  reason  nor  authority  for  holding  that  where  the  allow- 
ance has  been  thus  made,  either  has  the  right  to  complain  of 
the  subsequent  conduct  of  the  other.  The  wife  may  owe,  as 
contended,  a  duty  to  society,  of  which  the  husband  is  a  mem- 
ber, to  lead  an  exemplary  life;  but  her  allowance  has  been 
fixed  upon  the  state  of  facts  existing  at  the  time  of  the  ren- 
dition of  the  decree, — by  the  determination  of  what  was  then 
just  and  equitable,  in  view  of  the  property  rights  of  each. 
And  the  same  is  undoubtedly  true  where  the  property  has 
been  accumulated  by  the  joint  effort  and  economy  of  the 
husband  and  wife,  and  the  allowance  has  been  made  to  her 
upon  the  basis  of  a  reasonable  and  equitable  division  of  the 
estate.  It  may  be  true  that  the  husband,  in  such  cases,  has 
been  the  apparently  efficient  means  of  its  accumulation;  yet 
if  she  has  performed  her  duties  as  his  wife  faithfully,  giving 
him  her  life,  her  care,  strength,  and  prudent  management,  it 
can  no  more  be  said  that  the  estate  is  the  result  of  his  labor 
than  it  is  of  her  labor.  Conceding  the  general  duty  she  owes 
society,  what  right  does  it  give  the  husband  to  property  justly 
hers,  if  she  violates  that  duty?  The  husband  owes  a  like  duty 
to  lead  a  moral  and  virtuous  life.  If  he  fails  to  perform  it, 
could  it  be  contended  that  it  would  give  her  a  right  to  addi- 
tional property,  or  that  there  should  be  an  increase  in  her 
allowance  in  consequence?  Manifestly  not.  In  Forrest  v. 
Forrest,  3  Bosw.  661,  it  is  held  that  after  the  divorce  the  wife 
owes  no  duty  to  the  husband,  and  subsequent  adultery  is  no 
cause  for  making  a  change  in  the  allowance  of  alimony.  In 
Holt  V.  Holt,  1  L.  R.  Pro.  &  D.  609,  it  was  held  that  support 
by  a  paramour,  with  whom  the  wife  was  living,  was  an  an- 
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Bwer  to  an  application  by  the  wife  for  alimony  while  the 
support  continued,  but  not  after  it  ceased.  In  Cross  v.  CrosSf 
63  N.  H.  444,  the  court  refused  to  interfere  upon  the  ground 
of  subsequent  adultery,  but  puts  its  ruling  upon  the  express 
ground  that  it  did  not  appear  but  that  the  alimony  had  been 
allowed  by  way  of  restitution  of  property  to  the  wife. 

Cases  may  be  found,  and  others  will  arise  in  practice,  where 
it  may  be  highly  unjust  and  inequitable  that  the  husband 
should  continue  to  support  the  wife.  It  is  within  the  power 
of  the  court  to  compel  the  payment  of  alimony  out  of  the 
future  earnings  of  the  husband,  whether  the  labor  be  manual 
or  mental:  Foots  v.  Foote,  22  111.  425;  and  it  might  be,  under 
these  circumstances,  unconscionable  to  compel  the  husband,  by 
his  daily  labor,  to  support  his  divorced  wife  in  idleness  and 
prostitution.  Not  only  reasons  of  justice,  but  authority,  would 
seem  to  justify  the  court  in  such  a  case,  in  the  exercise  of  its 
general  chancery  powers,  to  modify  or  revoke  its  former  order. 
But  there  is  no  such  case  made  by  this  petition.  The  courts 
will  not  interfere  to  alter  or  modify  allowances  of  alimony 
except  in  cases  where  equity  calls  clearly  for  the  interposition. 
For  aught  that  appears  in  this  petition  the  entire  property  of 
the  petitioner  may  have  come  from  the  wife,  or  been  the  result 
of  their  joint  earnings  and  accumulations,  and  the  court,  in 
making  the  allowance,  may  have  been  making  simple  restitu- 
tion, either  for  property  brought  to  the  husband  or  for  assist- 
ance in  its  accumulation.  In  either  view,  the  allowance  should 
not  be  taken  away,  though  her  conduct  be  flagrant.  More- 
over, the  rule  is  well  settled  that  upon  applications  of  this 
kind  it  is  incumbent  upon  the  husband  to  show  that  the  cir- 
cumstances justifying  the  reduction  were  not  produced  by  his 
fault  or  misconduct.  An  allowance  was  here  made,  com- 
mencing June  1,  1885.  Two  years  and  four  months  and  over 
had  elapsed  before  this  application  was  made;  yet  out  of  the 
twelve  hundred  dollars  due  under  the  decree  but  two  hundred 
had  been  paid,  leaving  one  thousand  dollars,  and  over,  unpaid 
by  the  petitioner,  in  violation  of  the  decree  of  the  court.  It 
is  not  alleged  or  shown  that  the  wife  had  other  means  of  sup- 
port, nor  does  it  appear  that  she  had  the  means  or  ability  to 
compel  the  petitioner  to  comply  with  the  decree.  Sufficient 
has  not  been  set  forth  to  show,  if  it  be  true  that  this  woman 
has  led  a  vicious  life,  that  it  is  not  the  result  of  want  and 
penury,  which  the  petitioner  might  have  relieved,  but  refused. 
He  does  not  come  into  court  with  clean  hands,  and  will  not 
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be  permitted  to  ask  relief  from  a  decree  of  whicli  he  is  in  con- 
tempt. Before  he  should  be  permitted  to  be  heard  he  should 
be  required  to  comply 'with  the  order  of  the  court  up  to  the 
time  of  his  application. 

The  petition  was  properly  dismissed,  and  the  judgment  of 
the  appellate  court  will  be  affirmed. 

Marriaqk  and  Divorcb  —  Alimony' —  Altering  Allowance.  —  The 
courts  of  Arkansas  exercising  sound  discretion,  will  allow  alterations  to  be 
made  in  whatever  provision  might  have  been  before  made  touching  alimony 
allowed  the  wife  upon  the  application  of  either  party:  Bauman  v.  Bauman, 
18  Ark.  320;  68  Am.  Dec.  171,  and  note;  and  so  under  the  Vermont  statute 
the  court  may  grant  the  wife  alimony  in  addition  to  the  amount  given  her 
in  the  former  decree:  Buckminater  v.  Buckminster,  38  Vt.  248;  88  Am.  Deo. 
652,  and  extended  note;  £Jx  parte  Spencer^  83  CaL  460;  17  Am.  St.  Kep. 
266. 

Marriage  and  Divorce  —  Alimont  —  Ascertaining  the  Amoitnt.  — 
The  court  in  ascertaining  the  amount  of  alimony,  will  regard  the  circum- 
etances  of  the  parties,  the  husband's  earnings  or  ability  to  earn  money:  Em 
parte  Spencer,  83  CaL  460;  17  Am.  St.  Rep.  266,  and  note,  and  the  court 
will  also  consider  the  estate  of  the  wife:  Small  v.  Small,  28  Neb.  843.  Sea 
extended  note  to  Methvin  v.  Methvin,  60  Am.  Dec.  671. 

Marriage  and  Divorce  —  Effect  of  Remarriage  on  Alimont. — The 
remarriage  of  a  divorced  wife  to  whom  alimony  has  been  granted  is  a  valid 
ground  for  revoking  or  reducing  alimony,  it  not  appearing  that  the  new  hus- 
band is  not  able  to  support  her:  Stillman  v.  Stillman,  99  III.  196;  39  Am. 
Rep.  21,  and  note.  See  also  Butler  v.  People,  125  IlL  641;  8  Am.  St  Rep. 
423. 
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Wills  —  Retormatioh  of.  —  Equity  will  not  entertain  a  bill  to  reform  • 
will. 

Wills— Correction  of  Ambiguities  in. — When  a  testator  devises  land 
which  he  does  not  own,  accurately  describing  it,  a  bill  in  equity  will  not 
lie  to  construe  the  will  on  the  ground  of  mistake  and  to  substitute  an* 
other  tract  of  land  owned  by  the  testator  in  the  place  of  the  one  de« 
vised. 

Wills  Construed  According  to  Language  Used. — In  construing  a  will 
the  purpose  is  to  arrive  if  possible,  at  the  intention  of  the  testator,  but 
the  intention  sought  for  is  not  that  which  existed  in  the  mind  of  the 
testator,  but  that  which  is  expressed  by  the  language  of  the  will,  and 
while  in  construing  a  will  reference  may  be  made  to  surrounding  cir- 
cumstances for  the  purpose  of  determining  the  objects  of  the  testator's 
bounty,  or  the  subject  of  disposition,  and  thus  place  the  court,  so  far  aa 
possible,  where  it  may  interpret  the  language  used  from  the  standpoint 
of  the  testator  at  the  time  he  employed  it,  still  surrounding  circum- 
etances  cannot  be  resorted  to  for  the  purpose  of  importing  into  the  will 
any  intention  which  is  not  there  expressed. 
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Wills  —  Parol  Evibence  to  Vary. — Parol  evidence  fs  not  admissible, 
either  to  contradict,  add  to,  or  explain  the  contents  of  a  will,  even  when 
the  consequence  is  a  partial  or  total  failure  of  the  testator's  intended 
dispoBition. 

Wills  —  Consteuotion  —  Description  ov  Lakd. — When  a  will  devising 
land  contains  several  descriptions  or  elements  thereof  all  of  which  are 
necessary  to  the  identification  of  the  property,  intended  to  be  devised, 
it  will  be  void  if  no  property  of  the  testator  can  be  found  which  will 
correspond  with  every  part  of  the  description;  but  if  the  intention  as 
gathered  from  the  will  does  not  make  it  necessary  to  satisfy  all  the  ele* 
ments  of  the  description,  or  if  parts  of  the  description  are  inconsistent 
with  the  other  parts,  and  enough  of  them  are  consistent  to  identify  the 
property,  whatever  is  repugnant  may  be  rejected,  and  the  will  enforced 
under  this  construction. 

Happy  and  Travous^  for  the  appellant. 

E.  F,  Springer  and  Wise  and  Davis,  for  the  appellees. 

Bailey,  J.  On  the  nineteenth  day  of  August,  1887,  John 
Volz  died,  leaving  him  surviving  his  widow  and  six  children, 
five  sons  and  one  daughter,  and  also  leaving  a  last  will  and 
testament  as  follows:  — 

"I,  John  Volz,  of  Alhamhra,  county  of  Madison  and  State 
of  Illinois,  farmer,  being  of  sound  mind,  memory,  and  under- 
standing, do  make  and  publish  this  my  last  will  and  testa- 
ment, hereby  revoking  and  making  void  all  former  wills  hy 
me  at  any  time  hertofore  made:  — 

"  First.  I  wish  my  funeral  expenses  and  debts,  if  any, 
paid  at  an  early  day. 

"  Second.  I  give,  bequeath  and  devise  to  my  wife,  Barbara 
Volz,  all  my  personal  estate  of  every  nature  and  kind,  wher- 
ever situated,  during  her  natural  lifetime. 

"  Third.  I  give,  bequeath,  and  devise  to  my  oldest  son,  John 
Volz,  four  hundred  dollars  ($400),  to  him  paid  by  my  eon 
Joseph  Volz,  as  hereinafter  mentioned. 

"  Fourth.  I  give  and  bequeath  and  devise  to  my  son  Peter 
Volz  one  thousand  dollars  ($1000),  to  him  paid  by  my  son 
Joseph  Volz,  as  hereinafter  mentioned. 

"  Fifth.  I  give,  bequeath,  and  devise  to  my  son  Fritz  Volz 
five  ($5)  dollars,  to  him  paid  by  Barbara  Volz,  his  mother, 
out  of  the  personal  property,  as  hereinafter  mentioned. 

"  Sixtb.  I  give,  bequeath,  and  devise  to  my  son  Joseph  Volz 
my  homestead  of  ninety  (90)  acres,  described  as  follows,  to 
wit:  The  south  one  half  of  the  northwest  quarter,  containing 
eighty  acres,  more  or  less,  and  also  ten  (10)  acres  off  of  the 
north  side  of  the  north  one  half  of  the  southwest  quarter 
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(adjoining  the  south  one  half  of  the  northwest  quarter),  all  in 
section  number  sixteen  (16),  township  number  five  (5),  range 
number  six  (6),  west  of  the  third  principal  meridian,  Madi- 
son County  and  state  of  Illinois.  My  said  son  Joseph  Volz  to 
pay  my  said  son  John  Volz  four  hundred  dollars,  and  also  my 
said  son  Joseph  Volz  to  pay  my  said  son  Peter  Volz  one  thou- 
sand dollars,  within  two  years  after  my  death,  and  that  of  my 
wife,  Barbara  Volz. 

"  Seventh.  I  give,  bequeath,  and  devise  to  my  son  Adam 
Volz  five  dollars  ($5),  to  him  paid  by  Barbara  Volz,  his 
mother,  out  of  the  personal  property. 

"Eighth.  I  give,  bequeath,  and  devise  to  my  daughter, 
Elizabeth  Bingel,  seventy  (70)  acres  ofi"  of  the  south  side  of 
the  north  one  half  of  the  northwest  quarter  of  section  number 
sixteen  (16),  township  number  five  (5),  range  number  six  (6), 
west  of  third  principal  meridian,  county  of  Madison  and 
state  of  Illinois. 

"  Ninth.  My  wife,  Barbara  Volz,  to  retain  or  hold  her  dower 
in  the  real  estate  during  her  natural  lifetime,  receiving  the 
rent  from  said  real  estate  and  to  pay  the  taxes,  after  her  death 
the  before  described  real  estate  to  remain  as  hereinbefore 
mentioned. 

"In  witness  whereof  I  have  signed  and  published  and  de- 
clared this  instrument  my  will,  at  Alhambra,  county  of  Madi- 
son, Illinois,  this  thirteenth  day  of  August,  A.  D.  1887. 

"John  Volz.     (Seal.)" 

The  testator,  at  the  time  of  his  death,  was  the  owner  of  one 
hundred  and  sixty  acres  of  land  in  Madison  County,  being 
the  south  half  of  the  northwest  quarter,  and  the  north  half  of 
the  southwest  quarter,  of  section  sixteen,  township  five 
north,  of  range  six  west.  At  that  time  he  did  not  own,  and 
80  far  as  appears  never  had  owned,  the  seventy  acres  off  from 
the  south  side  of  the  north  half  of  the  northwest  quarter  of 
said  section  sixteen,  which  by  said  will  was  devised  to  his 
daughter  Elizabeth  or  Lizzie  Bingel.  Said  daughter  now  in- 
sists that,  by  mistake  of  the  draftsman  who  drew  up  the  will, 
the  word  "  northwest"  was  inserted  instead  of  the  word  "south- 
west," in  the  devise  to  her,  and  that,  in  view  of  the  remaining 
language  of  the  will,  and  of  the  circumstances  surrounding 
its  execution,  it  should  be  construed  as  devising  to  her  the 
south  seventy  acres  of  the  north  half  of  the  southwest  quarter 
of  said  section. 

Three  of  the  brothers  of  said  Lizzie  Bingel  executed  to  her 
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a  quitclaim  deed  of  the  south  seventy  acres  of  the  north  half 
of  the  southwest  quarter  of  said  section  reciting  in  said  deed 
that  it  was  "  made  for  the  purpose  of  removing  the  latent  am- 
biguity in  said  will  caused  by  using  the  word  northwest  in- 
stead of  southwest  in  describing  said  land  in  said  will."  The 
widow  of  the  testatoi*  having  died,  the  two  other  brothers, 
Frederick  and  Adam  Volz,  filed  their  bill  against  their  three 
brothers  and  their  sister,  Lizzie  Bingel,  for  a  partition  of  said 
Bouth  seventy  acres  of  the  north  half  of  the  southwest  quarter 
of  said  section,  alleging  that  said  tract  was  intestate  estate, 
and  that  upon  the  death  of  their  father,  it  descended  to  his 
eix  children  as  tenants  in  common. 

The  three  brothers  who  had  quitclaimed  to  their  sister  filed 
a  disclaimer.  Lizzie  Bingel  answered  and  filed  her  cross  bill, 
alleging  that  said  John  Volz,  being  the  owner  in  fee  of  the 
seventy  acres  off  from  the  south  side  of  the  north  half  of  the 
southwest  quarter  of  said  section,  by  his  last  will  and  testa- 
ment devised  the  same  to  her,  by  the  designation  and  descrip- 
tion of  "  seventy  acres  off  the  south  side  of  the  north  one  half 
of  the  northwest  quarter  of  section  number  sixteen,"  etc.;  that 
said  John  Volz,  at  the  time  of  making  said  will,  was  the  owner 
in  fee  of  the  one  hundred  and  sixty  acres  of  land  first  above 
described,  and  no  other  real  estate,  and  that  by  said  will  he 
devised  all  of  his  real  estate,  except  said  seventy  acres  to 
Joseph  Volz;  that  at  the  time  of  making  said  will,  he  did  not 
own  or  suppose  he  owned  or  expected  to  become  the  owner  of 
any  interest  in  the  tract  to  which  the  devise  to  said  Lizzie 
Bingel,  taken  literally,  would  apply,  and  that  he  intended, 
by  said  will,  to  dispose  of  all  his  estate,  real  and  personal,  and 
supposed  he  had  done  so;  that  during  his  lifetime  he  was  a 
farmer,  and  cultivated  said  one  hundred  and  sixty  acres  of 
land  owned  by  him;  that  said  Frederick  and  Adam  Volz,  long 
prior  to  the  making  of  said  will,  went  to  do  and  work  for  them- 
selves, and  refused  to  stay  with  or  assist  their  father  in  the 
cultivation  and  management  of  said  land,  or  otherwise,  and 
were  disposed  to  be  disobedient,  shiftless,  and  of  unsteady 
habits,  and  to  act  in  all  things  against  their  father's  wishes; 
that  John  and  Peter  Volz,  two  of  the  other  sons,  also  left  their 
father  a  few  years  prior  to  his  death  and  went  to  do  and  work 
for  themselves,  and  were,  at  the  time  of  making  said  will,  re- 
siding in  and  engaged  in  business  in  the  state  of  Kansas;  that 
Joseph  Volz,  the  remaining  son,  and  the  complainant  in  the 
cross  bill,  although  being  past  their  majority,  remained  with 
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their  father  and  mother  and  assisted,  worked,  and  cared  foi 
them  up  to  the  time  of  their  respective  deaths,  and  that  for  a 
number  of  years  prior  to  the  death  of  said  John  Volz,  said 
Joseph  Volz  and  the  complainant  were  the  only  children  who 
remained  with  or  did  anything  for  their  said  parents;  that 
eaid  last  will  and  testament  was  written  by  Charles  Reudy 
as  draftsman,  at  the  request  of  John  Volz,  and  that  as  a  part 
of  the  instructions  from  said  John  Volz,  said  draftsman  was 
given  the  deeds  by  which  said  John  Volz  held  the  land  owned 
by  him,  from  which  to  obtain  the  description  of  the  portions 
of  said  land  to  be  devised  to  Joseph  Volz  and  to  said  com- 
plainant respectively  in  writing  said  will;  that  in  said  deeds 
said  lands  were  correctly  described,  but  that  in  copying  said 
description  therefrom  into  said  will,  said  draftsman  erron- 
eously and  unintentionally  wrote  the  word  "northwest" 
instead  of  "southwest"  in  describing  the  quarter  of  said  sec- 
tion in  which  the  land  devised  to  said  complainant  lay,  which 
error  was  overlooked  and  the  said  will  was  so  executed  devis- 
ing said  seventy  acres  so  owned  by  said  John  Volz  to  the  com- 
plainant by  said  faulty  description;  that  while  on  the  face  of 
the  will  the  subject-matter  of  the  devise  is  clear,  yet  by  reason 
of  the  premises,  there  arises  a  latent  ambiguity,  and  a  cloud 
is  thereby  cast  upon  tlie  complainant's  title  to  said  land;  but 
that,  by  construing  said  will  in  the  light  of  surrounding  cir- 
cumstances, it  will  appear  tlmt  such  devise  referred  to  and 
vested  in  the  complainant  the  lands  owned  by  said  John  Volz 
and  not  devised  to  said  Joseph  Volz,  and  had  reference  to  no 
other  land  or  interest  therein. 

Said  cross  bill  further  represented  that,  in  order  to  remove 
any  ambiguity  or  uncertainty,  or  any  cloud  upon  the  com- 
plainant's title,  arising  from  the  failure  of  the  testator  to  fully 
and  accurately  describe  said  land  devised  to  the  complainant, 
three  of  the  complainant's  brothers  had  executed  to  the  com- 
plainant a  quitclaim  deed  of  said  land  with  the  proper  de- 
scription. 

Said  cross  bill  prays  that  evidence  be  heard  touching  the 
matters  therein  alleged,  and  in  aid  of  the  construction  of  said 
will,  and  that  the  court  examine  the  language  of  the  devise 
to  the  complainant  in  connection  with  the  facts  alleged,  and 
construe  and  interpret  its  meaning  in  the  light  of  surrounding 
circumstances  at  the  time  the  will  was  made,  and  determine 
and  define  what  lands,  if  any,  the  complainant  took  by  said 
devise,  and  what  land  was  referred  to  and  intended  by  the 
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language  there  used,  and  decree  that  said  will,  by  the  lan- 
guage employed,  devised  to  the  complainant  the  said  seventy 
acres  off  from  the  south  side  of  the  north  half  of  the  south- 
west quarter  of  said  section,  and  that  said  land  is  the  prop- 
erty of  the  complainant,  and  that  complainants  in  the  origi- 
nal bill  have  no  interest  therein  or  title  thereto. 

Frederick  and  Adam  Volz  answered,  denying  the  equities 
of  the  cross  bill,  and  the  cause  coming  on  to  be  heard  on 
pleadings  and  proofs,  evidence  was  introduced  by  the  com- 
plainant in  the  cross  bill  substantially  supporting  the  allega- 
tions therein  contained,  and  on  consideration  of  the  pleadings 
and  evidence,  the  court  entered  a  decree  dismissing  the  cross 
bill  for  want  of  equity,  and  awarding  partition  of  said  seventy 
acres  of  land  in  accordance  with  the  prayer  of  the  original 
bill.  From  that  decree  said  Lizzie  Bingel  now  appeals  to 
this  court. 

The  counsel  for  the  appellant,  while  admitting  that  equity 
will  not  entertain  a  bill  to  reform  a  will,  seems  to  us  to  be 
seeking  to  accomplish  essentially  the  same  thing  under  the 
guise  of  an  attempt  to  construe  the  will.  It  is  admitted  that 
the  terms  of  the  devise  to  the  appellant,  on  their  face,  are 
clear  and  unambiguous,  and  that  they  accurately  describe  a 
tract  of  land  in  existence,  and  capable  of  being  readily  identi- 
fied, and  which,  if  the  testator  had  owned  it,  would  have 
passed  to  the  appellant  by  the  terms  of  the  will. 

But  it  is  insisted  that  when  extrinsic  evidence  is  applied  to 
the  devise,  a  latent  ambiguity  is  raised,  and  that  such  evi- 
dence may  therefore  be  resorted  to  for  the  purpose  of  explain- 
ing the  ambiguity  and  showing  what  land  the  testator  intended 
to  devise  to  the  appellant.  The  purpose  of  construction,  as 
applied  to  wills,  is  unquestionably  to  arrive,  if  possible,  at  the 
intention  of  the  testator,  but  the  intention  to  be  sought  for  is 
not  that  which  existed  in  the  mind  of  the  testator,  but  that 
which  is  expressed  by  the  language  of  the  will.  While  in 
attempting  to  construe  a  will,  reference  may  be  made  to  sur- 
rounding circumstances,  for  the  purpose  of  determining  the 
objects  of  the  testator's  bounty,  or  the  subject  of  disposition, 
and  with  that  view  to  place  the  court,  so  far  as  possible,  where 
it  may  interpret  the  language  used  from  the  standpoint  of  the 
testator  at  the  time  he  employed  it,  still  the  rule  is  inflexible, 
that  surrounding  circumstances  cannot  be  resorted  to  for  the 
purpose  of  importing  into  the  will  any  intention  which  is  not 
there  expressed. 
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On  this  subject,  Mr.  Jarman  lays  down  the  rule  as  follows; 
*'A8  the  law  requires  wills,  of  both  real  and  personal  estate, 
(with  an  inconsiderable  exception),  to  be  in  writing,  it  cannot, 
consistently  with  this  doctrine,  permit  parol  evidence  to  be 
adduced  either  to  contradict,  add  to,  or  explain  the  contents 
of  such  will;  and  the  principle  of  this  rule  evidently  demands 
an  inflexible  adherence  to  it,  even  where  the  consequence  is 
a  partial  or  total  failure  of  the  testator's  intended  disposition; 
for  it  would  have  been  of  little  avail  to  require  the  will  ab 
origine  should  be  in  writing,  or  to  fence  a  testator  around  with 
a  guard  of  attesting  witnesses,  if,  when  the  written  instru- 
ment failed  to  make  a  full  and  explicit  disclosure  of  his 
scheme  of  disposition,  its  deficiencies  might  be  supplied,  or 
its  inaccuracies  corrected,  from  extrinsic  sources":  1  Jarman 
on  Wills,  409. 

This  court  has  long  been  committed  to  this  doctrine.  This 
question  arose  and  was  carefully  considered  in  Kurtz  v.  Hib- 
ner,  55  111.  514,  8  Am.  Rep.  665.  There  a  devise  to  Elizabeth 
Kurtz  described  an  eighty-acre  tract  in  section  thirty-two,  and 
a  devise  to  James  Kurtz  described  a  forty-acre  tract  in  sec- 
tion thirty-one.  Proof  was  offered  that  the  testator,  at  the 
time  of  his  death,  owned  but  one  eighty-acre  tract,  that  being 
described  precisely  as  was  the  devise  to  Elizabeth  Kurtz,  ex- 
cept that  it  was  in  section  thirty-three  instead  of  section 
thirty-two,  and  also  that  the  devisee  had  been  in  the  actual 
possession  of  said  tract  for  a  number  of  years,  and  upon  the 
repeated  promise  of  the  testator  in  his  lifetime  that  he  would 
give  her  said  tract,  she  had  made  valuable  and  lasting  im- 
provements thereon  at  her  own  expense.  Evidence  was  also 
ofiered  that  James  Kurtz,  at  the  time  of  the  death  of  the  tes- 
tator, was  in  actual  possession  of  the  forty-acre  tract  as  the 
testator's  tenant,  and  that  the  draftsman  of  the  will,  by  mis- 
take, inserted  the  word  "one"  after  the  word  "thirty"  in- 
stead of  the  word  "two,"  thus  devising  to  James  land  in 
section  thirty-one  instead  of  section  thirty-two.  This  evidence 
was  excluded,  and  this  court,  in  sustaining  said  ruling,  said: — 

"The  law  requires  that  all  wills  of  lands  shall  be  in  writing, 
and  extrinsic  evidence  is  never  admissible  to  alter,  detract 
from,  or  add  to  the  terms  of  the  will.  To  permit  evidence, 
the  effect  of  which  would  be  to  take  from  a  will  plain  and 
ambiguous  language,  and  insert  other  language  in  lieu  thereof, 
would  violate  the  foregoing  well-established  rule.  For  the 
purpose  of  determining  the  object  of  a  testator's  bounty,  or 
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the  subject  of  disposition,  parol  evidence  may  be  received,  to 
enable  the  court  to  identify  the  person  or  thing  intended.  In 
this  regard,  the  evidence  offered  afforded  no  aid  to  the  court. 
The  devise  is  certain  both  as  to  the  object  and  subject.  There 
are  no  two  objects, — no  two  subjects." 

The  doctrine  of  this  case  has  been  repeatedly  approved  and 
reaffirmed  in  subsequent  cases.  Thus  in  Starhoeather  v* 
American  Bible  Society,  72  111.  50,  22  Am.  Rep.  133,  it  was 
said:  "The  courts  are  so  strict  that  they  will  not  permit  the 
terms  of  a  will  to  be  altered,  even  when  the  devisor  has,  by 
mistake,  misdescribed  the  land  in  a  devise,  by  substituting 
that  which  could  be  clearly  proved  to  have  been  intended." 
In  Bishop  v.  Morgan,  82  111.  351,  25  Am.  Rep.  327,  the  testa- 
tor was  the  owner  of  forty  acres  of  land,  being  the  southeast 
quarter  of  the  northeast  quarter  of  a  certain  section,  and  by 
his  will  he  devised  to  his  son  the  southeast  quarter  of  said 
section,  "  containing  forty  acres,  more  or  less,"  and  it  was 
held,  on  the  authority  of  Kurtz  v.  Hihner,  55  111.  514,  8  Am. 
Rep.  665,  that  the  mistake  in  the  description  could  not  be 
corrected  by  reference  to  extrinsic  evidence,  and  that  such 
correction  could  not  be  made  by  reference  to  the  words,  "con- 
taining forty  acres,  more  or  less,"  used  in  the  will.  See  also 
Heslop  v.  Gatton,  71  111.  528;  Emmert  v.  Hays,  89  111.  11;  Bowen 
V.  Allen,  113  111.  53;  55  Am.  Rep.  398;  Bradley  v.  Bees,  113  111. 
327;  55  Am.  Rep.  422;  Decker  v.  Decker,  121  111.  341. 

We  are  aware  that  other  courts,  whose  opinions  are  entitled 
to  the  highest  consideration,  have  gone  considerably  farther 
than  we  have  been  disposed  to  do  in  holding  that  mistakes  of 
the  character  of  the  one  presented  here  constitute  cases  of 
latent  ambiguity  which  may  be  explained,  and,  in  effect,  cor- 
rected by  extrinsic  evidence.  It  cannot  be  denied  that  de- 
cisions which  so  hold  are  based  upon  reasons  which  are  at 
least  plausible,  and  if  the  question  were  a  new  one  in  this 
Btate  we  might  feel  disposed  to  give  them  serious  attention; 
but  the  contrary  rule  has  long  been  in  force  here,  and  has 
become  a  rule  of  property,  and  a  change  now  by  judicial  con- 
struction, which  must  necessarily  be  given  a  retroactive  oper- 
ation, would  have  the  effect  of  unsettling  titles  of  very  consid- 
erable value,  which  rest  upon  the  rule  which  we  have  here- 
tofore laid  down.  We  must  therefore  adhere  to  our  former 
decisions,  although,  in  particular  cases,  the  result  may  be  to 
defeat  the   real    intentione  of  testators,  which,  by  mistake 
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of  those  charged  with  drafting  their  wills,  they  have  failed  to 
adequately  express. 

But  it  is  contended  that  the  real  intention  of  the  testator  in 
the  present  case,  as  shown  by  the  extrinsic  evidence,  and  his 
intention  as  expressed  in  the  language  of  the  devise,  may  be 
brought  into  harmony  by  rejecting  a  portion  of  the  descrip- 
tion of  the  land  devised  as  repugnant,  as  was  done  in  Decker 
V.  Decker,  121  111.  341.  The  rule  of  construction  here  referred 
to  is  the  one  indicated  by  the  familiar  maxim, /aZsa  demon' 
stratio  non  nocety  and  is  applicable  alike  to  the  construction  of 
deeds  and  wills.  As  applied  to  deeds,  it  is  explained  by  Mr. 
Tiedeman  in  his  treatise  on  real  property  as  follows: — 

"It  is  a  general  rule  of  construction  that  the  deed  should 
be  so  construed  that  the  whole  deed  may  stand  and  be  enforced. 
If  this  is  impossible,  and  the  description  contains  several  ele- 
ments or  descriptions,  all  of  which  are  necessary  to  the  iden- 
tification of  the  property  intended  to  be  conveyed,  the  deed 
will  be  void  if  no  property  of  the  grantor  can  be  found  which 
will  correspond  with  every  part  of  the  description;  but  if  the 
intention,  as  gathered  from  the  deed,  does  not  make  it  neces- 
sary to  satisfy  all  the  elements  of  the  description,  or  if  parts 
of  the  description  are  inconsistent  with  the  other  parts,  and 
enough  of  them  are  consistent  to  identify  the  property  in- 
tended by  the  parties  to  pass,  whatever  is  repugnant  is  re- 
jected, and  the  deed  is  enforced  under  this  construction": 
Tiedeman  on  Real  Property,  sec.  829. 

Doubtless,  if  there  were  repugnant  elements  in  the  descrip- 
tion employed  in  the  devise  in  question,  and  if  the  descrip- 
tion, after  rejecting  a  repugnant  element,  were  complete  in 
Itself,  so  as  to  accurately  and  sufl&ciently  describe  the  land 
intended  to  be  described,  that  rule  of  construction  might  be 
adopted;  but  we  are  unable  to  see,  and  the  ingenuity  of  coun- 
sel has  been  unable  to  point  out,  any  way  in  which  that  rule 
of  construction  can  be  applied  so  as  to  work  out  the  result 
sought  to  be  attained.  The  description  in  the  devise,  as  we 
have  already  seen,  is  in  these  words:  "  Seventy  acres  off  of 
the  south  side  of  the  north  one  half,  of  the  northwest  quarter, 
of  section  number  sixteen,  township  number  five,  range  num- 
ber six,  west  of  the  third  principal  meridian,  county  of  Madi- 
son and  state  of  Illinois."  If  it  be  admitted  that  there  are 
repugnant  elements  in  this  description,  it  is  impossible  to  see 
what  repugnant  element  can  be  rejected  so  as  to  leave  a  de- 
scription which  will  apply  to  the  land  which  the  appellant 
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claims.  If  we  reject  the  words  "  northwest  quarter,"  or  "  north- 
west," or  "north,"  what  remains  does  not  apply  to  the  land 
in  question.  The  diflficulty  of  the  description,  as  it  appears 
in  the  devise,  is,  that  it  substitutes  "  northwest "  for  "  south' 
west "  and  the  correction  of  the  description,  so  as  to  make  it 
apply  to  the  right  tract,  requires  not  only  that  one  of  these 
words  should  be  stricken  out,  but  that  the  other  should  be 
inserted.  It  involves  more  than  construction;  it  requires 
reformation,  and  in  this  state  at  least,  courts  of  equity  have 
persistently  refused  to  entertain  bills  to  reform  wills. 

We  are  of  the  opinion  that  the  decree  was  proper,  and  it 
will  therefore  be  aflBrmed. 

Wills  —  BEroBMATiON  is  Equity.  —  A  court  of  equity  has  no  power  to 
correct  mistakes  in  a  will:  Wood  v.  White,  32  Me.  340;  52  Am.  Dec.  654; 
Ooode  V.  Goode,  22  Mo.  518;  66  Am.  Dec,  630,  and  extended  note,  where  the 
reforming  and  correcting  of  wills  in  equity  is  thoroughly  discussed.  Tha 
chancery  powers  of  a  court  cannot  be  invoked  to  reform  a  will:  Sturgit  r. 
Work,  122  Ind.  134;  17  Am.  St.  Rep.  349. 

Wills  —  Parol  Evidence  to  Vary.  — This  subject  U  treated  at  length 
in  Heidenheimer  r.  Bauman,  84  Tex.  174;  31  Am.  St.  Rep.  29,  and  note  with 
the  cases  collected;  also  extended  notes  to  Ghambert  v.  Watson,  46  Am.  Rep. 
72;  Kurtz  v.  Hibner,  8  Am.  Rep.  669.  As  to  the  aduUssibility  of  parol  evi- 
dence to  establish  a  trust  in  a  will,  see  extended  sote  to  Towlet  r.  Burton, 
24  Am.  Dec.  413. 

Wills  —  Sufficiency  ot  Description  in.  — A  mistake  in  the  description 
in  a  will,  either  of  the  beneficiaries  or  the  subject-matter,  will  not  avoid  the 
will  if  enough  remains  to  showwith  reasonable  certainty  what  was  intended} 
Seebrock  v.  Fedawa,  33  Neb.  413;  29  Am.  St.  Rep.  488,  and  note. 

Wills  Construed  Acoordino  to  Language  Used.  —  A  testator  must  ex- 
press his  intention  in  words  appropriate  and  sufficient  to  express  his  real 
meaning,  and  if  he  uses  technical  words,  their  technical  meaning  must  pre- 
vail, unless  they  are  qualified  by  other  words  in  the  will:  Leathers  v.  Orajf, 
101  N.  C.  162;  9  Am.  St.  Rep.  30,  and  note.  Certain  words  and  phrases 
cannot  be  eliminated  from  a  will  and  others  supplied  so  as  to  make  it  con- 
form to  what  may  be  supposed  to  be  the  real  intent  of  the  testator:  Sturgis 
V.  Wffrk,  122  Ind.  134;  17  Am.  St.  Rep.  349,  and  note.  Where  the  language 
in  a  will  is  plain  and  unambiguous,  such  language  must  prevail:  Warner  v. 
MiUenberger,  21  Md.  264;  83  Am.  Dec  573,  and  note;  note  to  Elliott  v. 
ElUoUt  10  Am.  St.  Rep.  59. 
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Garnishment  —  Usukt  as  Defense. — A  garnishee  in  an  attachment  suit 
cannot  set  np  usury  in  the  indebtedness  for  which  the  judgment  was 
rendered  against  the  principal  defendants,  or  otherwise  impeach  th« 
consideration  of  such  judgment.  These  matters  are  available  only  in 
favor  of  the  principal  debtors. 

Garnishment  ov  Money  Due  in  Another  State.  —  A  railroad  company 
organized  and  having  its  domicile  in  another  state,  but  doing  business  in 
Illinois,  is  subject  to  garnishment  in  the  latter  state  by  a  resident  of 
such  other  state  for  a  debt  owing  by  it  to  another  resident  of  that  state, 
and  the  motives  which  prompt  the  garnishing  creditor  in  thus  pursuing 
his  legal  rights  cannot  be  questioned. 

Garnishment  OF  Money  Due  in  Another  State  —  Exemptions. — When 
the  wages  of  a  nonresident  debtor  earned  and  payable  in  another  state 
are  sought  to  be  subjected  to  garnishment  in  Illinois,  the  exemption  law 
of  that  state  and  not  of  the  state  of  the  debtor's  domicile  will  control  in 
the  absence  of  statute  to  the  contrary. 

Suit  by  attachment  by  M.  E.  Dougan  against  J.  0.  Brown 
and  G.  P.  Seymour,  before  a  justice  of  the  peace,  to  recover 
twenty-one  dollars  due  on  a  note.  The  writ  of  attachment 
was  issued  on  the  ground  that  said  defendants  were  nonresi- 
dents of  the  state  of  Illinois,  but  were  residents  of  St.  Louis, 
in  the  state  of  Missouri.  The  writ  was  returned  non  est  inven- 
tus as  to  the  defendants,  but  served  on  the  Wabash  Railroad 
Company  as  garnishee.  Said  company  was  organized  and 
had  its  domicile  in  Missouri,  but  was  doing  business  in  Illi- 
nois, and  owed  Seymour  the  sum  of  eighty- four  dollars  as 
wages  earned  and  payable  in  the  state  of  Missouri.  Other 
facts  are  stated  in  the  opinion.  Judgment  in  favor  of  plain- 
tiff as  against  the  garnishee,  and  the  latter  appealed. 

George  B.  Burnett  and  George  S.  Graver,  for  the  appellant. 

A.  Flannigen  and  M.  Millard,  for  the  appellee 

Bailey,  C.  J.  The  answer  of  the  garnishee  not  being  tray- 
ersed,  must  be  taken  as^true,  and  the  question  presented  by 
the  appeal  is  whether,  upon  the  facts  disclosed  by  said  an- 
swer, the  judgment  against  the  garnishee  can  be  sustained. 

So  far  as  said  answer  seeks  to  set  up  usury  in  the  indebted- 
ness for  which  the  judgment  against  the  principal  defendants 
was  rendered,  or  otherwise  to  impeach  the  consideration  of 
that  judgment,  its  averments  must  be  disregarded,  as  those 
matters  are  available  only  in  favor  of  the  principal  debtors, 
and  as  they  failed  to  make  defense  or  introduce  any  evidence, 


June,  1892.]     Wabash  R.  R.  Co.  v.  Douqan.  75 

the  judgment  against  them  is  conclusive  as  to  the  validity  and 
amount  of  the  claim  for  which  said  judgment  was  rendered. 

The  real  contention  is,  that  the  trial  court  erred  in  refusing 
to  allow  Seymour  the  benefit  of  the  exemption  laws  of  the 
state  of  Missouri,  which,  if  held  to  apply,  would  have  placed 
the  entire  amount  of  the  indebtedness  of  the  garnishee  to  him 
beyond  the  reach  of  the  writ  of  garnishment.  The  answer 
shows  that  the  plaintiff  and  defendants  in  attachment  were 
residents  of  the  state  of  Missouri;  that  the  indebtedness  gar- 
nisheed  was  for  wages  earned  by  Seymour  in  Missouri  during 
the  thirty  days  next  preceding  the  service  of  the  writ  and  pay- 
able in  that  state,  said  Seymour  then  being  the  head  of  a 
family  residing  in  said  state;  that  by  the  laws  of  Missouri, 
said  wages  were  exempt  from  attachment  or  garnishment,  and 
that  the  plaintiff  had  come  to  this  state  and  resorted  to  at- 
tachment and  garnishment  here,  in  fraud  of  the  exemption 
laws  of  Missouri,  and  for  the  express  purpose  of  evading  said 
laws  and  of  defeating  the  rights  of  Seymour  thereunder.  The 
garnishee  is  a  consolidated  railroad  company,  organized  un- 
der the  laws  of  the  states  of  Illinois  and  Missouri,  and  having 
lines  of  railway  and  business  oflBces  in  each  of  said  states. 

The  questions  thus  presented  seem  to  us  to  be  settled  in 
this  state  by  former  decisions  of  this  court.  In  Hannibal  etc. 
R,  R.  Co.  V.  Crane,  102  111.  249,  40  Am.  Rep.  581,  the  question 
presented  was  as  to  the  liability  of  a  corporation  of  another 
state,  doing  business  and  having  property  in  this  state,  to  gar- 
nishment in  the  courts  of  this  state,  for  a  debt  owing  by  it  to 
a  resident  of  the  state  of  its  domicile.  There  a  railway  com- 
pany organized  in  the  state  of  Missouri  and  having  its  princi- 
pal place  of  business  and  all  its  railway  tracks  in  that  state, 
was,  before  and  at  the  time  of  the  service  of  the  writ  of  gar- 
nishment, regularly  running  its  trains  across  the  river  by  a 
bridge'  into  the  city  of  Quincy  in  this  state,  and  keeping  an 
agent  in  that  city.  The  indebtedness  garnisheed  was  owing 
to  one  of  the  employees  of  the  railway  company  residing  in 
Missouri.  It  was  held  that  such  foreign  corporation  could  be 
charged  as  garnishee  in  the  courts  of  this  state,  and  that  the 
indebtedness  sought  to  be  reached  by  garnishment,  though 
due  to  a  resident  of  Missouri  and  payable  there,  was  not  local, 
but  might  be  recovered  here  through  the  instrumentality  of 
that  process. 

In  Mitchell  v.  Shook,  72  111.  492,  a  resident  of  the  state  of 
Indiana  commenced  an  attachment  suit  before  a  justice  of 
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the  peace  of  this  state  against  a  resident  of  Indiana  who  was 
temporarily  in  this  state,  having  with  him  property  which,  by 
the  laws  of  Indiana,  was  exempt  from  attachment.  Both 
plaintiff  and  defendant  lived  in  the  same  county  in  Indiana, 
and  the  defendant  could  easily  have  been  found  in  the  county 
where  both  he  and  the  plaintiflF  resided.  It  appearing  that 
the  debt  sued  for  was  a  just  one  and  past  due,  it  was  held  that 
there  was  nothing  in  the  facts  warranting  a  finding  that  the 
plaintiflF  was  guilty  of  an  abuse  of  process,  or  that  he  had 
sought  the  jurisdiction  of  a  court  of  this  state  for  a  fraudulent 
purpose.  In  the  opinion  we  said:  "It  is  not  pretended  that 
nonresidents  are,  either  by  express  enactment  or  the  policy  of 
the  law,  as  declared  by  this  court,  excluded  from  our  courts; 
and  the  proposition  that  the  creditor  cannot  be  guilty  of  ao 
abuse  of  process,  or  of  obtaining  the  jurisdiction  of  the  court 
for  a  fraudulent  or  improper  purpose,  who  only  takes  those 
steps  for  the  collection  of  a  bona  fide  debt,  which  the  law  itself 
permits,  however  zealous  and  vigorous  he  may  be  in  so  doing, 
needs  no  demonstration." 

What  seems  to  us  to  be  substantially  if  not  precisely  the 
same  question  now  before  us  was  decided  in  Mineral  Point  R. 
R.  Co.  v.  Barron,  83  111.  365.  That  was  a  garnishee  proceed- 
ing commenced  by  E.  G.  Barron  against  the  Mineral  Point 
Railroad  Company,  to  recover  wages  due  from  said  company 
to  James  Barron.  The  company  answered  admitting  its  in- 
debtedness to  James  Barron  in  the  sum  of  forty  dollars,  but  set- 
ting up  in  defense,  that  said  James  Barron  was  a  resident  of  the 
state  of  Wisconsin,  and  the  head  of  a  family,  residing  with  the 
same,  and  that,  by  the  laws  of  that  state,  such  wages  were 
exempt  from  garnishment.  We  held  that  the  question  thus 
raised  pertained  to  the  remedy,  and  that  while  the  validity  of 
a  contract  is  to  be  determined  by  the  law  of  the  place  where 
it  is  made,  the  law  of  the  remedy  is  no  part  of  the  contract, 
and  that  in  respect  to  all  questions  as  to  form  or  methods,  or 
conduct  of  process  or  remedy,  the  law  of  the  place  of  the  forum 
is  applied;  that  the  statute  of  Wisconsin  which  exempted 
said  wages  from  garnishment  was  a  law  affecting  merely  the 
remedy  when  an  action  is  brought  in  the  courts  of  that  state, 
but  that  it  cannot  be  invoked  where  the  remedy  is  sought  to 
be  enforced  in  the  courts  of  this  state;  that  the  remedy  must 
be  governed  by  the  laws  of  the  state  where  the  action  is  insti- 
tuted. It  was  held,  however,  that  the  exemption  of  a  certain 
amount  of  wages  due  the  head  of  a  family  residing  with  the 
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same,  provided  for  by  the  laws  of  this  state,  applied,  and  that 
only  the  residue,  after  deducting  the  amount  of  such  exemp- 
tion, was  subject  to  garnishment. 

The  judgment  in  the  present  case  was  rendered  in  con- 
formity with  the  rule  thus  laid  down.  The  answer  admitted 
an  indebtedness  of  eighty-four  dollars.  From  that  sum  the 
court  deducted  fifty  dollars,  the  exemption  given  by  our  stat- 
ute, and  rendered  judgment  against  the  garnishee  only  for  the 
residue,  viz.,  thirty-four  dollars. 

But  it  is  urged  that  the  present  case  is  distinguishable  from 
Hannibal  etc.  R.  R.  Co.  v.  Crane,  102  111.  249,  40  Am.  Rep.  581, 
in  this,  that  in  that  case  no  claim  was  made  that  the  plaintiff 
brought  suit  in  the  courts  of  this  state  in  fraud  of  the  exemp- 
tion laws  of  the  state  of  his  domicile,  while  it  is  alleged  in  the 
answer  in  this  case  that  the  plaintiff  fraudulently,  and  with  the 
express  and  avowed  purpose  of  evading  the  exemption  laws  of 
Missouri,  and  of  depriving  Seymour  of  said  exemptions,  came 
to  this  state  and  sought  to  avail  himself  of  the  process  of  our 
courts.  It  seems  to  us  to  be  a  sufficient  answer  to  the  dis- 
tinction thus  sought  to  be  drawn,  that,  admitting  the  legal 
right  of  the  plaintiff  to  come  to  this  state  and  avail  himself 
of  such  remedies  as  our  laws  afford,  the  motive  by  which  he 
was  actuated  in  so  doing  is  immaterial.  A  party  pursuing 
his  legal  rights  in  a  legal  manner,  can  not  be  called  in  ques- 
tion in  respect  to  the  motives  which  prompt  him  to  action. 

We  are  referred  to  some  authorities  in  other  states  and  par- 
ticularly to  the  case  of  Drake  v.  Lake  Shore  etc.  R'y  Co.,  69 
Mich.  168,  13  Am.  St.  Rep.  382,  in  which  a  rule  different  from 
the  one  heretofore  laid  down  in  this  state  and  to  which  we 
feel  ourselves  constrained  to  adhere  is  adopted.  In  the  case 
last  mentioned  it  was  held,  that  the  rule  of  comity  existing 
between  the  states,  will  not  permit  a  creditor  domiciled  in  an- 
other state,  or  his  assignee,  to  avail  himself  of  the  process  of 
a  domestic  tribunal  for  the  purpose  of  evading  the  exemption 
laws  of  his  own  state.  We  have  examined  and  considered 
with  some  care  the  grounds  upon  which  that  and  other  simi. 
lar  cases  to  which  we  have  been  referred  are  based,  and  are 
not  disposed  to  say  that  the  course  of  reasoning  there  pre- 
sented is  destitute  of  force.  But  we  do  not  feel  called  upon 
to  re-examine  our  former  decisions  for  the  purpose  of  deter- 
mining whether  the  rule  there  laid  down  should  be  set  aside 
or  modified,  especially  in  view  of  the  fact  that  the  legislature, 
■ince  the  rendition  of  the  judgment  of  the  trial  court  in  this 
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case,  has  interposed,  and  by  express  legislation  has  estab- 
iished  the  rule  by  which  all  future  cases  involving  the  ques- 
tion here  under  consideration  must  be  governed.  The  act  to 
which  we  refer  went  into  force  July  1,  1891,  and  makes  it  a 
misdemeanor,  punishable  with  fine,  for  any  person,  with  in- 
tent to  deprive  a  resident  creditor  of  his  rights  under  the  ex- 
emption laws  of  this  state,  to  send  any  claim  or  debt  out  of  this 
state,  to  be  collected  by  process  of  attachment  or  garnishment, 
when  the  person  or  corporation  sought  to  be  charged  as  a  gar- 
nishee is  within  reach  of  the  process  of  our  own  courts.  The 
third  section  of  said  act  provides  that,  whenever  in  any  pro- 
ceedings in  any  court  of  this  state  to  subject  the  wages  due 
to  any  person  to  garnishment,  it  shall  appear  that  such  per- 
son is  a  nonresident  of  this  state,  and  that  the  wages  earned 
by  him  were  earned  and  payable  outside  of  this  state,  the 
said  person  whose  wages  are  so  sought  to  be  subjected  to  gar- 
nishment, shall  be  allowed  the  same  exemption  as  is  at  the 
time  allowed  to  him  by  the  law  of  the  state  in  which  he  so 
resides:  Laws  1891,  p.  141.  This  statute  cannot  apply  to 
the  present  case  or  furnish  any  rule  for  its  decision.  But  as 
it  estiiblislies  the  rule  which  must  govern  all  future  cases,  we 
see  no  occasion  for  re-examining  in  this  case  the  basis  upon 
which  our  former  decisions  rest,  but  are  disposed  to  adhere  to 
the  principles  established  in  those  decisions. 

It  follows  that  the  judgment  of  the  appellate  court  must  be 
aflBrined.  ^____ 

Garnishment.  —  Jurisdiction  of  Court  ov  State  whkrb  Nkitheb 
Debtor  nor  Creditor  Resides:  See  Renier  v.  Hurlbut,  81  Wi«.  24;  29  Am. 
St.  Rep.  850,  and  note.  The  property  of  a  nonresident  in  the  bands  of 
another  may  be  reached  by  garnishment,  the  property  and  the  garnishee 
both  being  within  the  jurisdiction  of  the  court:  Molyneux  v.  Seymour,  30  Ga. 
440;  76  Am.  Dec.  662,  and  extended  note. 

Garnishment  —  Exemption. — Garnishment  proceedings  cannot  be  in- 
stituted in  one  state  so  as  to  deprive  a  laborer  of  the  benefit  of  the  exemption 
laws  of  the  state  of  his  residence  when  the  wages  are  due  in  the  latter  state: 
Drake  v.  Lake  Sliore  etc.  R'y  Co.,  69  Mich.  168;  13  Am.  St.  Rep.  382,  and 
note.  Contra:  Harwell  v.  Sharp,  85  Ga.  124;  21  Am.  St.  Rep.  149,  and 
note;  Carson  v.  Railway  Co.,  88  Tenn.  646;  17  Am.  St.  Rep.  921,  and  note; 
note  to  Missouri  Pac  R'y  Co.  v.  Sharitt,  19  Am.  St.  Rep.  146.  For  an  ex- 
tended  discussion  of  the  extraterritorial  effect  oi  exemption  laws,  see  mono- 
graphic note  to  Mumper  v.  Wilson,  2  Am.  St.  Rep.  240. 

Garnishee's  Defenses:  See  extended  note  to  Hanna  v.  Louring,  13  Am. 
Dec.  341.  A  garnishee  must  be  allowed  the  rights  of  any  other  party  in 
conrt  to  make  such  defense  as  the  law  allows  him  against  the  party  seeking 
to  charge  him  with  a  liability:  Webb  v.  Miller,  24  Miss.  638;  57  Am.  Dec 
189,  and  note. 
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Statute  o»  Limitations  —  Letter  as  Evidence  op  Indebtedness  in 
Writing.  — A  letter  assuming  the  existence  of  a  previous  contract  and 
narrating  what  has  been  done  under  it,  but  not  professing  to  be  a  state* 
ment  of  the  whole  contract  in  writing  as  previouslj'  made,  nor  professing 
to  be  itself  the  contemporaneous  expression  of  a  contract  then  being 
made,  is  not  such  evidence  of  an  indebtedness  in  writing  as  is  required 
to  relieve  the  contract  from  the  operation  of  the  statute  of  limitations 
relating  to  written  instruments  but  leaves  it  to  be  governed  by  such 
statute  relating  to  parol  contracts. 

Statdtb  of  Limitations  —  Concealment  op  Cause  op  Action — Fraud 
OP  Agent. — A  principal  who  haa  no  knovi^ledge  of  the  fraud  of  his 
agent  is  not  guilty  of  fraudulent  concealment  so  as  to  prevent  the  run- 
ning of  the  statute  of  limitations. 

Statute  op  Limitations — Concealment  op  Cause  op  Action  —  Burden 
OP  Proop. — When  a  party  relies  upon  fraudulent  concealment  of  ft 
cause  of  action  to  take  it  out  of  the  operation  of  the  statute  of  limita- 
tions, the  burden  of  proof  is  upon  him  to  show  that  the  opposing  party 
can  fraudulently  conceal  without  some  affirmative  fraudulent  act,  or 
that  he  has  committed  some  act  of  negligence  so  gross  as  to  be  equiva- 
lent to  intentional  fraud. 

Statcte  of  Limitations  —  Concealment  of  Cause  op  Action  —  Liability 
POR  Agent's  Fraud.  —  A  party  cannot  be  guilty  of  fraudulent  conceal* 
ment  of  a  matter  of  the  existence  of  which  he  has  no  knowledge  so  as 
to  bring  it  within  the  operation  of  the  statute  of  limitations,  and  if  he 
employs  an  agent  for  the  purpose  of  'making  and  securing  a  loan  only, 
he  is  not  chargeable  with  the  agent's  fraudulent  conduct  subsequently 
and  beyond  the  scope  of  his  agency,  of  which  the  principal  had  no 
knowledge. 

Statute  op  Limitations.  —  Fraudulent  Concealment  op  Cause  op 
Action  to  take  it  out  of  the  operation  of  the  statute  of  limitations  must 
be  that  of  the  party  sought  to  be  charged,  and  mere  allegation  or  proof 
that  it  was  the  act  of  his  agent  will  not  be  sufficient,  unless  he  is  in 
some  way  shown  to  have  been  instrumental  in  or  cognizant  of  the  fraud, 

Rayhurne  and  Barry,  for  the  appellant. 

John  M.  Scott  and  Charles  L.  Capen,  for  the  appellees. 

ScnoLFiELD,  J.  Two  questions  are  presented  by  the  argu- 
ments made  in  this  case:  1.  Is  the  letter  set  out  in  the  third 
count  of  appellant's  declaration  a  contract  or  instrument  in 
writing  within  the  meaning  of  section  16  of  the  statute  of 
limitations;  and  2.  Is  the  replication  of  the  fraudulent  con- 
cealment of  the  cause  of  action,  as  pleaded,  an  answer  to  the 
plea  of  the  statute  of  limitations?  Both  were  answered  in 
the  negative  by  the  courts  below,  and  in  our  opinion  they 
were  correctly  so  answered. 

1.   Section  16  of  the  statute  of  limitations  is:  "Actions  on 
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bondB,  promissory  notes,  bills  of  exchange,  written  leases, 
written  contracts,  or  other  evidences  of  indebtedness  in  writ- 
ing, shall  be  commenced  within  ten  years  next  after  the  cause 
of  action  accrued."  The  words,  "other  evidences  of  indebted- 
ness in  writing,"  by  a  familiar  rule  of  construction,  do  not  ex- 
tend to  a  different  class  than  that  included  by  the  preceding 
particular  enumeration:  Potter's  Dwarris  on  Statutes,  275; 
Sedgwick  on  Statutory  Construction,  423;  and  can  therefore 
have  been  intended  to  include  only  contracts  whereof  the  par- 
ties intended  to  put  the  evidence  in  writing  at  the  time  they 
were  made,  and  hence  can  have  no  application  to  verbal  con- 
tracts sought  to  be  proved  by  subsequent  admissions  in  writ- 
ing. 

The  letter  set  out  in  the  third  count  of  appellant*!  declara- 
tion is  as  follows:— 

**  Bloominqton,  III.,  July  17, 1882. 
"Mr.  Milneb  Brown,  Delavan,  III. 

^*  Dear  Sir:  We  have  to-day  drawn  papers  for  a  loan  of 
$2,500,  to  be  secured  on  one  hundred  and  sixty  acres  of  im- 
proved farm  land  in  Livingston  County,  valued  at  $6,400. 
The  security  is  ample.  We  made  the  papers  payable  to  Samuel 
D.  Wood,  and  the  loans  bear  seven  per  cent  annual  interest, 
payable  July  1st  each  year.  We  get  no  commission  from  the 
borrower,  and  as  agreed  with  you,  Mr.  Wood  will  receive  six 
and  one-half  per  cent  interest  net  to  him,  and  the  other  one- 
half  of  one  per  cent  per  annum,  when  interest  is  paid,  comes 
to  us  for  our  trouble  and  expense  in  the  matter.  The  title  is 
all  right,  and  the  papers  will  be  back  here  in  a  day  or  two, 
and  if  convenient  you  may  send  us  the  amount  on  the  receipt 
of  this,  and  oblige.  Yours  truly, 

"Williams  <fe  Borb  {A.  B.)." 

It  is  very  clear  that  this  does  not  purport  to  be  the  state- 
ment of  a  contract  in  writing  previously  made,  nor  does  it 
profess  to  be  itself  the  contemporaneous  expression  of  a  con- 
tract then  being  made.  It  assumes  that  a  contract  has  been 
previously  made,  and  it  is  a  narrative  of  what  has  been  done 
under  such  a  contract.  It  assumes  a  previously  understood 
relation  between  appellant  and  Brown,  to  whom  the  letter  is 
addressed,  and  it  expressly  says  there  was  a  previous  agree- 
ment between  Brown  and  appellees,  and  it  assumes  that  by 
that  agreement  the  time  for  which  the  loan  was  to  run  was 
fixed,  and  also  that  it  was  thereby  determined  by  whom  the 
expenses  incidental  to  the  performing  of  the  contract  were  to 
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be  borne,  and  by  whom  the  interest  to  become  due  on  the 
loan  was  to  be  collected,  for  these  were  indispensable  to  mak- 
ing the  loan,  and  they  are  not  alluded  to  in  the  letter.  The 
only  thing  that  remained  to  be  done  by  appellees  (and  that 
that  even  remained  to  be  done  is  inference  only)  was  the  de- 
livery of  the  note  and  mortgage  to  appellant.  It  is  therefore 
impossible  that  the  letter  could  have  been  intended  to  be  the 
evidence  of  a  contemporaneous  contract,  and  in  no  view  could 
it  be  evidence  of  a  contract  previously  made,  unless  accom- 
panied, with  parol  evidence  supplementing  its  omissions;  but 
then,  in  legal  estimation,  the  contract  would  be  a  verbal  con- 
tract: Bishop  on  Contracts,  sec.  164,  and  cases  cited. 

The  cases  cited  by  appellant  are  not  analogous.  In  Barney 
V.  Forbes,  118  N.  Y.  580,  there  were  express  present  undertak- 
ings of  the  parties  fully  set  out  in  the  letters.  In  Bank  of 
Owensboro  v.  Western  Bank,  13  Bush,  526,  26  Am.  Rep.  211, 
there  was  first  a  request  in  writing  by  the  cashier  of  the  ap- 
pellant bank,  addressed  to  the  cashier  of  the  appellee  bank, 
that  the  latter  bank  would  invest  "some  means"  for  it  "in 
good  paper,  at  thirty,  sixty,  ninety,  or  one  hundred  days' 
time."  Then  there  was  the  reply  of  the  cashier  of  the  appellee 
bank  that  he  had  on  that  day  invested  as  requested,  followed 
by  subsequent  explanations  by  letter,  and  so  the  writings 
clearly  evidenced  the  beginning  and  each  successive  step  in 
a  finally  consummated  contract.  In  Bradstreet  v.  Everson,  72 
Pa.  St.  124,  13  Am.  Rep.  665,  the  writing  expressly  acknowl- 
edged the  receipt,  for  collection,  of  the  acceptances,  and  this 
amounted,  in  legal  effect,  to  an  undertaking  to  collect.  In 
Critzer  v.  McConnel,  15  111.  172,  the  receipt  stated  that  "Bone- 
steel  had  received  the  money  of  McConnel  for  the  purpose  of 
being  used  to  purchase  for  him  and  in  his  name  a  certain 
judgment  specified,  and  in  the  receipt  Bonesteel  agreed  to 
procure  a  transfer  of  the  judgment  to  McConnel  in  ten  days 
or  to  return  the  money,  the  judgment  to  be  by  McConnel 
transferred  to  Bonesteel  at  anytime  within  one  year,  upon  his 
paying  him  three  hundred  and  thirty-six  dollars  therefor," 
and  thus  it  was  the  complete  statement  of  a  present  under- 
taking. In  Riddle  v.  Poorman,  3  Pen.  &  W.  224,  the  receipt 
contained  an  express  undertaking  of  the  party  signing  it  to 
collect. 

In  Ames  v.  Moir,  130  111.  582;  Plimb  v.  Campbell,  129  111. 
101;  Illinois  Cent.  R.  R.  Co.  v.  Johnson,  34  111.  389;  Dunning  v. 
Price,  56  111.  338;  Abrams  v.  Pomeroy,  13  111.  133;  McCloskeyy. 
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McCormiclc,  37  111.  66;  and  Memory  v.  Niepert,  131  111.  623; 
cited  by  counsel  for  appellant,  there  were  distinct  present 
undertakings  expressed  in  the  instruments  in  question,  and 
no  case  has  been  cited  that  is  analogous  to  the  present  case, 
and  we  do  not  believe  that  any  well-considered  case  can  be 
found  where  a  writing  like  this  letter  has  been  held,  of  itself, 
alone,  to  be  suflBcient  evidence  of  a  "  written  contract,"  or 
sufficient  "evidence  of  indebtedness  in  writing,"  as  those  words 
are  employed  in  our  statute,  supra. 

2.  The  replication  of  the  plea  of  the  statute  of  limitations 
is  as  follows,  omitting  formal  beginning:  — 

"  Because  he  says  that  the  several  causes  of  action,  and 
each  and  all  of  them,  were  fraudulently  concealed  by  the  de- 
fendants from  the  knowledge  of  the  plaintiflF  until  within  five 
years  before  the  commencement  of  this  suit;  that  said  de- 
fendants, as  agents  of  the  plaintiflf,  accepted  and  undertook 
to  loan  two  thousand  five  hundred  dollars  for  plaintiflf,  to  be 
secured  on  one  hundred  and  sixty  acres  of  improved  farm 
land  in  Livingston  County,  Illinois,  valued  at  six  thousand  four 
hundred  dollars;  that  the  security  should  be  ample,  and  the 
title  all  right;  that  the  defendants,  in  consideration  of  the 
annual  payment  to  them  by  plaintiflF  of  one-half  of  one  per 
cent  on  said  two  thousand  five  hundred  dollars  during  con- 
tinuance of  the  loan,  undertook  to  make  said  loan  on  the  se- 
curity aforesaid,  to  look  after  and  care  for  the  same,  to  collect 
the  annual  coupons  of  the  borrower  each  year  as  they  fell  due; 
that  defendants  did  not  loan  said  money,  but  without  the 
knowledge  or  consent  of  the  plaintiflf  gave  said  two  thousand 
five  hundred  dollars  to  Woodrow  and  Fursman,  who  were  de- 
fendants' agents  in  soliciting  and  making  loans;  that  Furs- 
man,  acting  in  the  place  of  said  defendants,  as  their  agent, 
without  the  knowledge  of  the  plaintiflf,  took  said  two  thousand 
five  hundred  dollars  given  him  by  defendants,  and  turned  over 
to  defendants  certain  papers  purporting  to  be  the  note  of  Pat- 
rick Carey  for  two  thousand  five  hundred  dollars,  seven  per 
cent  interest,  dated  July  15, 1882,  due  July  1,  1887,  payable  to 
plaintiflf,  and  of  the  mortgage  purporting  to  have  been  executed 
by  Carey  and  wife  to  secure  said  note  on  the  southeast  quarter 
of  section  one,  township  twenty-nine,  north,  range  seven,  east 
of  the  third  principal  meridian,  in  Livingston  County,  Illinois; 
that  said  papers  were  not  the  note  and  mortgage  of  said  Carey 
and  wife,  but  were  false,  fraudulent,  and  forged,  and  had  been 
forged  by  said  Fursman  while  representing  the  defendants; 
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that  defendants  afterwards  delivered,  through  his  agent,  to  the 
plaintiff,  the  forged  note  and  mortgage,  and  then  and  there 
falsely  stated  and  represented  to  the  plaintiflf  that  they  had 
loaned  said  two  thousand  five  hundred  dollars  to  Patrick 
Carey,  and  the  note  was  the  note  of  Patrick  Carey  for  two 
thousand  five  hundred  dollars,  due  July  1, 1887,  and  said  de- 
fendants falsely  stated  and  represented  to  the  plaintiff,  that 
another  paper  which  they  had  at  the  same  time  delivered  to 
the  plaintiff  was  the  application  of  the  said  Patrick  Carey  for 
paid  two  thousand  five  hundred  dollars;  that  defendants  stated 
that  they  would  send  the  mortgage  as  soon  as  the  record 
would  be  completed;  that  on  September  4,  1882,  they  deliv- 
ered to  the  plaintiff  a  false,  fraudulent,  and  forged  mortgage, 
and  falsely  stated  and  represented  to  plaintiflT  that  it  was  the 
mortgage  of  Patrick  Carey  and  wife  to  plaintiff,  and  that  they 
had  just  received  the  same  from  the  recorder's  ofiice;  that  the 
defendants,  in  July,  1883,  paid  to  the  plaintiff  a  sum  of  money 
equal  to  the  amount  of  interest  that  defendants  were  to  collect 
for  plaintiff,  and  took  up  the  interest  coupon,  thereby  falsely 
representing  that  they  had  collected  the  interest  of  said  Pat- 
rick Carey;  that  the  defendants,  in  July,  1884,  and  on  or 
about  July  1  of  each  year  thereafter,  up  to  the  year  1889,  paid 
to  the  plaintiff  a  sura  of  money  equal  to  the  amount  of  inter- 
est defendants  were  to  collect  for  plaintiff  on  the  sum  to  be 
loaned,  as  aforesaid,  and  upon  which  payment  defendants  took 
up  the  interest  coupon,  thereby  falsely  representing  that  they 
had  collected  it  from  said  Patrick  Carey;  that  plaintiff,  be- 
lieving the  statements  and  representations  of  the  defendants 
to  be  true,  and  relying  and  acting  on  said  statements  as  true, 
made  no  examination  to  discover  whether  said  statements  and 
representations  were  true  or  false,  and  did  not  discover  that 
defendants  had  not  loaned  said  money,  two  thousand  five 
hundred  dollars,  as  they  had  undertaken,  until  November  1, 
1889,  when  he  learned  for  the  first  time  that  the  said  papers 
were  false,  fraudulent,  and  forged,  it  being  soon  after  Fursman 
had  disappeared;  that  because  of  the  relation  existing  between 
the  plaintiff  and  the  defendants,  the  plaintiff  could  not,  by 
reasonable  diligence,  discover  that  any  or  either  of  the  said 
causes  of  action  existed  in  his  favor  against  said  defendants 
before  the  time  he  made  the  discovery  aforesaid." 

It  will  be  observed  that  there  is  no  averment  here  that  ap- 
pellees knew  before  1889,  that  the  note  and  mortgage  were 
forged,  or  that  the  money  which  they  paid  to  appellant  as  in- 
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terest  upon  tlie  loan  was  paid  out  of  their  own  means,  or  that 
it  was  not  paid  to  them  as  interest  upon  the  loan  by  Fursman 
or  some  one  else,  and  believed  by  them  to  have  been  paid  as 
interest  on  the  loan  by  the  borrower.  The  question  raised  by 
the  replication  is  therefore,  shortly  stated,  this:  Are  appellees 
guilty  of  concealing  knowledge  of  the  cause  of  action,  within 
the  meaning  of  our  statute  of  limitations,  by  reason  of  the 
fact  simply  that  Fursman  concealed  knowledge  of  his  fraud, 
—  in  other  words,  is  his  concealment  of  such  knowledge  their 
concealment  of  it? 

Section  22  of  the  statute  of  limitations  is:  "If  a  person 
liable  to  an  action  fraudulently  conceals  the  cause  of  such 
action  from  the  knowledge  of  the  person  entitled  thereto,  the 
action  may  be  commenced  at  any  time  within  five  years  after 
the  person  entitled  to  bring  the  same  discovers  that  he  has 
such  cause  of  action,  and  not  afterwards." 

Persons  relying  upon  exceptions  in  a  general  statute  must 
clearly  show  that  their  case  is  within  them,  and  the  onus  is 
therefore  upon  appellant  to  show  that  a  party  can  fraudu- 
lently conceal  without  some  affirmative  fraudulent  act,  or 
some  act  of  negligence  so  gross  as  to  be  equivalent  to  inten- 
tional fraud.  How  appellees  can  be  guilty  of  affirmative 
fraudulent  concealment  of  a  matter  of  the  existence  of  which 
they  themselves  had  no  knowledge  we  are  unable  to  compre- 
hend. If  it  be  conceded  that  appellees  are  chargeable  with 
the  fraud  of  Fursman  in  failing  to  make  and  secure  the  loan, 
the  agency  is  not  shown  to  have  extended  beyond  making 
and  securing  the  loan,  and  no  theory  of  the  law  extends  it  to 
his  subsequent  fraudulent  conduct.  The  rule  is,  the  principal 
is  responsible  for  the  agent's  acts,  though  unauthorized,  within 
the  limits  and  in  the  execution  of  the  agency,  though  yet  not 
beyond  these:  Bishop  on  Contracts,  sec.  1112.  And  so  we 
have  held  that  the  master  is  not  liable  for  the  willful  or  ma- 
licious torts  of  tlie  servants  unless  they  are  in  furtherance  of 
the  business  of  the  master,  or  are  subsequently  ratified  by 
him:  Johnson  v.  Barber,  5  Gilm.  425;  50  Am.  Dec.  416;  Tul- 
ler  V.  Voght,  13  111.  277;  Oxford  v.  Peter,  28  111.  434. 

No  negligence  of  appellees  is  set  up  in  failing  to  control  or 
supervise  the  acts  of  Fursman,  or  in  failing  to  discover  his 
fraud.  It  is  said  in  Wood  on  Limitations,  sec.  276,  "The 
fraudulent  concealment  must  have  been  that  of  the  party 
•ought  to  be  charged,  and  a  mere  allegation  or  proof  that  it 
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was  the  act  of  his  agent  will  not  he  sufficient,  unless  he  is  in 
some  way  shown  to  have  been  instrumental  in  or  cognizant  of 
the  fraud  ";  and  so  it  is  expressly  ruled  by  the  supreme  court 
of  Michigan,  in  Stevenson  v.  Robinson,  39  Mich.  160,  and  such 
also  is  the  effect  of  the  ruling  of  this  court  in  Campbell  v. 
Vining,  23  III.  525,  which  was  decided  before  the  enactment 
of  section  22  of  the  statute  of  limitations  on  common-law 
principles.  A  majority  of  the  court  there  held  that  at  com- 
mon law  fraud  might  be  replied  to  a  plea  of  the  statute  of  lim- 
itations in  an  action  at  law,  from  which  Mr.  Justice  Breese 
dissented;  but  the  whole  court  held  that  Vining  was  not  af- 
fected by  the  fraudulent  conduct  of  his  copayee  in  the  prom- 
issory notes  in  controversy  in  concealing  knowledge  of  their 
payment. 

The  judgment  of  the  appellate  court  is  affirmed. 


Limitations  oj  Actions  —  Fraudulent  Concealment  of  Cause  of  Ac- 
tion. —  A  fraudulent  concealment  by  the  defendant  that  a  cause  of  action 
has  accrued  to  the  plaintiff  is  a  good  replication  to  a  plea  of  the  statute  of 
limitations,  and  is  sufficient  in  law  to  avoid  the  plea  of  the  statute:  First 
Mast.  Turnpike  Corp.  v.  Field,  3  Mass.  201;  3  Am.  Dec.  124;  Beeves  v. 
Dougherty,  7  Yerg.  222;  27  Am.  Dec.  496,  and  note.  That  the  statute  of 
limitations  does  not  protect  a  defendant  who  has  fraudulently  concealed  tha 
plaintiff's  cause  of  action  has  been  uniformly  held  by  the  equity  courts  in 
both  England  and  America:  Munson  v.  Hallowell,  26  Tex.  475;  84  Am.  Dec. 
582,  and  note;  Wear  v.  Skinner,  46  Md.  257;  24  Am.  Rep.  517.  Fraudu- 
lent  concealment  will  not  stop  the  running  of  the  statute,  though  the  plain- 
tiff is  thereby  prevented  from  knowing  that  his  cause  of  action  has  accrued; 
the  relief  in  such  a  case  would  be  in  equity:  Fee  v.  Fee,  10  Ohio,  469;  36 
Am.  Deo.  103/  and  note.  See  also  note  to  Runyon  t.  Snell,  9  Am.  St.  Rep. 
842. 

Limitations  of  Actions  —  Fraudulent  Concealment  —  Burden  of 
Proof.  — A  party  relying  on  concealment  to  take  a  case  out  of  the  opera- 
tion of  the  statute  of  limitations  must  aver  the  facts  constituting  the  fraud 
and  time  of  its  discovery:  Douglas  v.  Carry,  46  Ohio  St.  349;  15  Am.  St. 
Rep.  604,  and  note.  See  also  Lataillade  v.  Orena,  91  CaL  565;  25  Am.  St. 
Rep.  219,  and  note. 

AoENOT  —  Concealment  by  Agent  —  Principal's  Liability.  —  A  princi- 
pal is  charged  with  the  knowledge  of  his  agent  when  the  facts  of  which  tha 
agent  has  knowledge  are  within  the  scope  of  his  agency,  so  that  it  was  his 
duty  to  act  npon  them  or  communicate  them  to  the  principal:  Trentor  v. 
Pothen,  46  Minn.  298;  24  Am.  St.  Rep.  225,  and  extended  note;  Follette  r. 
Mutual  Accident  Ass'n,  110  N.  C.  377;  28  Am.  St.  Rep.  693,  and  note;  Bur- 
diU  V.  Porter,  63  Vt.  296;  25  Am.  St.  Rep.  703,  and  note;  MuUanphy  Sav. 
Bank  v.  Schoit,  135  111.  655;  25  Am.  St.  Rep.  401. 

Evidence  of  Contract  —  Letters.  —  A  letter  written  by  one  party  to  a 
transactian,  giving  his  version  of  it,  and  not  answered  by  the  other  party,  is 
not  competent  in  evidence  against  the  latter  as  an  admission:  Learned  v. 
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TUlotson,  97  N.  Y.  1;  49  Am.  Rep.  508.  See  extended  note  to  Maday  r. 
Harvey,  32  Am.  Rep.  40-53.  If  a  contract  can  be  extracted  from  the  cor- 
respondence between  the  parties  upon  the  subject  of  the  contract,  the  stat- 
nte  of  frauds  will  be  satisfied:  Austin  t.  Davis,  128  lud.  472;  25  Am.  St. 
Rep.  456,  and  note. 


Argo  V.  Coffin. 

[142  ILLINOIS,  368.] 

Deeds  —  Avoiding  for  Want  of  Mental  OAPACiTr  —Undue  Inflxjbnob. 
In  the  absence  of  proof  of  undue  influence,  and  before  an  heir  can  set 
aside  a  dee  I  made  by  his  ancestor,  on  the  ground  of  his  mental  incapa- 
city, the  heir  must  prove  such  a  degree  of  mental  weakness  on  the  part 
of  the  grantor  as  amounts  to  imbecility  and  renders  him  incapable  of 
understanding  and  protecting  his  own  interests.  The  fact  that  such 
grantor  is  physically  uuable  to  look  after  his  property,  or  that  his  mind 
is  enfeebled  by  age  or  disease,  is  not  sufficient  if  he  still  retains  a  full 
comprehension  of  the  meaning,  design,  and  efi'ect  of  his  acts  at  th«  time 
of  the  execution  of  the  deed. 

Lodge  and  Hicks,  and  S.  R.  Reed,  for  the  appellant. 

C.  F.  Mansfield,  for  the  appellees. 

Baker,  J.  This  is  a  bill  in  chancery  filed  by  appelleee, 
who  are  a  portion  of  the  heirs  at  law  of  John  Argo,  deceased, 
for  the  purpose  of  setting  aside  a  deed  made  by  said  John 
Argo  in  1879  to  Alexander  P.  Argo,  the  appellant,  to  a  tract 
of  land  containing  one  hundred  and  sixty-four  acres,  and  for 
the  further  purpose  of  partitioning  said  land  among  the  heirs 
of  said  deceased.  The  grounds  upon  which  the  bill  proceeds 
are  the  alleged  mental  incapacity  of  John  Argo  in  1879  to 
execute  a  deed  of  conveyance,  and  the  undue  influence  alleged 
to  have  been  exercised  by  appellant  and  by  his  brother,  Sol- 
omon Argo,  in  obtaining  the  execution  of  the  deed  in  ques« 
tion.  At  the  hearing  the  circuit  court  found  the  allegations 
of  the  bill  to  be  true,  and  that  the  equities  of  the  case  were 
with  the  complainants  therein,  and  rendered  a  decree  in  con- 
formity with  its  prayer. 

In  the  spring  of  1879  John  Argo  was  about  eighty-seven 
years  old,  was  in  poor  health  and  infirm,  and  quite  childish, 
and  was  living  on  the  one  hundred  and  sixty-four  acres  of 
land  in  controversy,  with  his  wife,  who  was  the  stepmother 
of  appellant.  He  had,  some  years  before  that,  parceled  out 
all  his  other  lands  to  his  daughters  and  sons-in-law.  His 
wife  had,  prior  to  that  time,  been  sick  for  several  months, 
and  under  the  constant  care  of  a  physician,  and  the  physi- 
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ciaa  had  rendered  bills  for  his  services  and  for  medicines  fur* 
nished,  amounting  to  three  hundred  and  seventy  dollars,  and 
John  Argo  was  worried  for  fear  the  doctor  would  sue  and  get 
judgment,  and  sell  a  part  of  his  farm.  He  was  also  indebted 
to  his  son,  Alexander  P.  Argo,  the  appellant,  in  the  sum  of 
one  thousand  dollars,  and  to  his  only  other  son,  Solomon 
Argo,  in  a  like  sum  of  one  thousand  dollars.  He  sent  for 
W.  B.  Bunyard,  a  justice  of  the  peace,  who  died  prior  to  the 
commencement  of  this  suit,  and  said  Bunyard  prepared  a  deed 
conveying  said  one  hundred  and  sixty-four  acres  of  land  to 
appellant,  and  it  was  executed  and  acknowledged  by  John 
Argo  and  his  wife.  The  land  was  worth  thirty-five  dollars  an 
acre,  or  five  thousand  seven  hundred  and  forty  dollars  in  all, 
and  the  consideration  for  which  it  was  deeded,  and  the  con- 
sideration mentioned  in  the  deed,  was  two  thousand  dollars, 
the  one  thousand  dollars  owing  to  appellant  and  the  one  thou- 
sand dollars  due  Solomon.  The  dower  right  of  the  wife  of 
John  Argo  was  expressly  reserved  in  the  deed. 

William  McKinley  was  living  with  John  Argo  and  farming 
a  part  of  the  land.  A  few  days  before  the  deed  was  made  he 
heard  John  Argo  say  that  he  was  going  to  make  a  deed  for 
the  land  to  appellant,  and  he  also  testifies  that  he  was  called 
in  from  the  field  to  witness  the  deed;  that  Mr.  Bunyard,  John 
Argo,  and  his  wife  were  there;  that  the  deed  was  lying  on  the 
table;  that  Mr.  Argo  requested  him  to  witness  it,  and  spoke 
in  his  usual  tone  of  voice. 

The  deed  was  taken  from  the  house  by  Bunyard,  who  then 
notified  appellant  and  Solomon  Argo  that  he  had  the  deed, 
that  it  was  to  be  delivered  to  appellant  only  upon  his  taking 
it  in  satisfaction  of  the  indebtedness  due  him,  and  upon  his 
assuming  the  one  thousand  dollars  due  Solomon,  and  taking 
up  and  delivering  to  him  (Bunyard)  the  notes  given  by  the 
father  to  Solomon,  and  upon  his  entering  into  a  written  agree- 
ment to  let  John  Argo  and  his  wife  have  and  keep  possession 
of  the  land,  and  rent  and  manage  the  same  for  their  individ- 
ual use  and  support,  for  the  lifetime  of  John  Argo,  and  said 
wife  to  have  dower  in  the  land  if  she  survived  her  husband. 
A  written  agreement  to  the  above  eflfect  was  signed  by  all 
three  of  the  parties,  —  appellant,  John  Argo,  and  Martha 
Argo,  wife  of  John  Argo.  *  The  notes  of  the  grantor  in  the  deed 
made  to  Solomon  Argo  were  procured  by  appellant  and  de- 
livered to  Bunyard,  and  the  deed  thereupon  delivered  to  ap- 
pellant, and  recorded.     The  three  hundred  and  seventy  doi- 
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lars  due  Dr.  Knott  was  settled  by  notes  signed  by  John, 
Martha,  Alexander  P.  and  Solomon  Argo,  and  appellant  after- 
ward paid  to  Solomon  the  one  thousand  dollars  that  be  had 
assumed.  It  also  appears  that  John  Argo  had  executed  a 
will,  attested  by  two  witnesses,  in  1874  or  1875,  but  thataftei* 
the  making  of  the  deed  of  1879  he  burned  it. 

We  have  carefully  read  and  examined  the  entire  testimony 
contained  in  the  record.  It  is  too  voluminous  to  consider  ia 
detail.  It  does  not  sustain  the  charge  that  either  appellant 
or  his  brother  Solomon  exercised  undue  influence  over  their 
father  in  order  to  procure  the  making  of  the  conveyance. 
They  both  testify,  positively,  that  they  did  not  have  any  con- 
versation with  their  father  in  regard  to  making  a  deed,  did 
nothing  to  induce  him  so  to  do,  and  were  not  present  when  it 
was  made.  The  other  testimony  in  the  case  is  entirely  con- 
sistent with  these  statements  of  theirs.  Nor  does  the  evi- 
dence show  that  the  justice  of  the  peace  who  made  out  the 
deed  and  took  the  acknowledgment  used  any  improper  means 
in  order  to  induce  the  execution  of  a  deed.  It  clearly  appears 
that  John  Argo  was  too  old  and  infirm  to  actively  attend  to 
business;  that  for  several  years  he  was  confined  to  his  own 
house  and  yard;  that  he  was  frequently  down  sick  in  bed; 
that  he  was  often  unable  to  attend  to  his  own  physical  wants 
and  needs,  and  that  he  was  childish  and  fretful,  and  frequently 
took  but  little  interest  or  concern  in  what  was  going  on  around 
him.  This  is,  we  think,  as  far  as  the  evidence  can  fairly  be 
said  to  go.  Upon  the  question  whether  or  not  he  had  suffi- 
cient mental  capacity  to  understand  ordinary  business  affairs 
and  comprehend  the  nature  and  efifect  of  a  deed,  there  was 
very  great  conflict  in  the  opinions  of  the  numerous  witnesses 
who  were  examined.  Upon  this  matter  of  opinion  it  is  diffi- 
cult, if  not  impossible,  to  tell  upon  which  side  the  preponder- 
ance is.  The  law  presumes  every  man  to  be  sane  until  the 
contrary  is  proved,  and  the  burden  of  proof  rests  upon  the 
party  alleging  insanity:  Menkins  v.  lAghtner,  18  111.  282; 
Guild  V.  Hull,  127  111.  523.  In  Lindsey  v.  Lindsey,  50  111.  79, 
99  Am.  Dec.  489,  this  court  said:  "Before  a  complainant  can 
claim  a  decree,  in  the  absence  of  undue  influence,  he  must 
show  such  a  degree  of  mental  weakness  as  renders  a  party  in- 
capable of  understanding  and  protecting  his  own  interests. 
The  circumstance  that  the  intellectual  powers  have  been 
somewhat  impaired  by  age  is  not  sufficient,  if  the  contracting 
party  stilj.  retains  a  full  comprehension  of  the  meaning,  design, 
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and  effect  of  his  acts."  In  Kimball  v.  Cuddy,  117  111.  213,  we 
said:  "The  property  owner,  unless  an  idiot  or  lunatic,  must 
be  allowed  to  make  his  own  division  and  disposition  of  his 
property.  Nor  does  the  fact  that  a  party  is  physically  unable 
to  look  after  his  property,  or  that  his  mind  is  enfeebled  by  age 
or  disease — if  not  to  the  point  of  lunacy  or  ...  .  imbecility 
—  take  from  him  this  power."  In  Willemin  v.  Dunn,  93  111* 
611,  we  said:  "Mere  mental  weakness  will  not  authorize  a 
court  of  equity  to  set  aside  an  executed  contract,  if  such  weak- 
ness does  not  amount  to  inability  to  comprehend  the  con- 
tract": Wiley  V.  Ewalt,  66  111.  26;  Stone  v.  Wilbern,  83  111. 
105;  English  v.  Porter,  109  111.  285;  and  numerous  other  cases 
decided  in  this  court  are  to  like  effect.  And,  the  conveyance 
being  made  to  a  son,  and  under  the  circumstances  of  this  case* 
and  the  dower  of  the  wife  being  reserved,  and  also  the  use  of 
the  premises  during  the  joint  lives  of  the  grantor  and  his  wife, 
the  fact  that  the  land  was  conveyed  for  much  less  than  its 
value,  —  for  two  thousand  dollars,  when  it  was  worth  over 
five  thousand  dollars, — affords  no  evidence  whatever  of  men- 
tal imbecility:  Clearwater  v.  Kimler,  43  111.  272;  Lindsey  v. 
Lindsey,  50  111.  79;  99  Am.  Dec.  489;  Guild  v.  Hull,  127  111. 
523. 

In  the  case  at  bar,  we  think  that  the  facts  that  the  grantor 
conceived  the  idea  of  deeding  the  farm  to  his  son  in  order  to 
prevent  Dr.  Knott  from  selling  any  part  of  it  on  execution; 
that  several  days  before  the  execution  of  the  deed  he  an- 
nounced his  intention  to  make  the  conveyance;  that  he  asked 
McKinley  to  witness  the  deed;  that  he  fixed  the  consideration 
in  the  deed  at  the  amount  of  his  indebtedness  to  his  two  sons; 
that  he  reserved  therein  the  dower  right  of  his  wife;  that  he 
placed  the  deed,  when  executed,  in  the  hands  of  the  justice  of 
the  peace,  with  directions  not  to  deliver  it  to  appellant  until 
appellant  signed  the  written  contract  permitting  him  (the 
grantor)  to  retain  the  possession  and  use  of  the  farm  during 
the  remainder  of  his  life,  and  also  delivered  to  the  said  justice 
the  promissory  notes  that  the  grantor  had  made  in  favor  of 
Solomon  Argo,  and  that  upon  the  execution  and  delivery  of 
the  deed  he  burnt  and  destroyed  the  will  that  he  had  made 
some  four  or  five  years  before,  clearly  indicate  that  such 
grantor  understood  what  he  was  doing,  and  comprehended 
the  nature  and  effect  of  his  acts,  and  of  the  deed  which  he 
signed  and  acknowledged. 

Our  conclusion  is,  that  the  decree  of  the  circuit  court  was 
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erroneous.     It  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  dismiss  the  bill  of  complaint  for  want  of  equity. 
Decree  reversed,  

Deeds  —  Avoidino  for  Undub  Influencb  or  Mental  Incapaoitt.  — 
A  deed  will  not  be  invalidated  on  the  ground  of  undue  influence  unless  the 
court  is  convinced  that  the  grantor  was  not  a  free  agent  at  the  time  the  deed 
was  executed:  Le  Oendrev.  Goodridge,  46  N.  J.  Eq.  419;  Aldridgev.  Aldridge, 
120  N.  Y.  614.  A  deed  executed  by  a  weak  man  in  very  necessitous  circum- 
stances, by  which  he  transferred  his  rights  for  a  most  inadequate  price  will 
be  set  aside:  Bunch  v.  Hurst,  3  Desaus.  Ch.  273;  5  Am.  Dec.  551;  Kennedy 
▼.  Currie,  3  Wash.  442.  See  Corrigan  v.  Peroni,  48  N.  J,  Eq.  607.  Unless 
there  has  been  fraud  or  undue  influence,  mere  weakness  of  intellect  result- 
ing from  old  age  or  sickness  is  no  ground  for  avoiding  a  deed:  Trimbo  ▼. 
Trimbo,  47  Mina.  389. 
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[142  Illinois,  450.] 

Statutb  or  Limitations  —  Injunction  against  Action  in  Another  Statb. 
A  court  of  equity  in  Illinois,  having  jurisdiction  will  not  enjoin  a  citi- 
«en  of  that  state  from  prosecuting  an  action  at  law  in  another  state 
against  the  estate  of  a  deceased  citizen  of  the  former  state  upon  a  cause 
of  action  barred  by  the  statute  of  limitations  in  that  state,  but  not  barred 
by  such  statute  in  the  other  state. 

Statute  of  Limitations  —  Equitable  Relief  against.  —  Although  courts 
of  equity  will  ordinarily  act  in  obedience  and  in  analogy  to  the  statute 
of  limitations,  yet  they  will  also,  in  proper  cases,  interfere  in  actions  at 
law  to  prevent  the  bar  of  the  statute  when  it  would  be  inequitablo  and 
nnjust. 

Statute  of  Limitations  in  Equity.  —  When  an  obligation  is  dear  and 
its  essential  character  has  not  been  affected  by  lapse  of  time,  equity 
will  enforce  a  claim  of  long  standing  as  readily  as  one  of  recent  origin, 
as  between  the  immediate  parties  to  the  transaction. 

Statute  of  Limitations  —  Equitable  Relief  against.  —  The  fact  that 
the  remedy  at  law  is  barred  by  limitation  in  one  state  as  between  resi- 
dents thereof  does  not  give  a  legal  or  equitable  right  to  interpose  such 
bar  to  an  action  between  the  same  parties  in  another  state  against  prop- 
erty therein  and  where  th«  right  of  action  is  not  so  barred. 

William  Brown  and  John  A.  Bellatti,  for  the  appellant. 

Morrison  and  Whitlock,  for  the  appellee. 

ScHOLFiELD,  J.  The  single  question  is  here  presented 
whether  the  fact  that  a  citizen  of  this  state  is  prosecuting  a 
suit  at  law  against  intestate  estate  of  a  deceased  citizen  of 
this  state,  found  in  another  state,  upon  a  cause  of  action  which 
is  barred  by  our  statute  of  limitations,  but  which  is  not  barred 
by  the  statute  of  limitations  in  which  the  suit  is  being  prose- 
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cuted,  authorizes  a  court  of  chancery  iu  this  state,  having 
jurisdiction  of  the  person  of  the  plaintifif,  to  enjoin  him  from 
further  prosecuting  his  suit  at  law  in  the  other  state.  The 
courts  below  decided,  and  as  we  think,  correctly,  in  the  nega- 
tive. 

The  statute  of  limitations  is  a  purely  legal,  as  contradis- 
tinguished from  an  equitable  defense,  and  although  courts  of 
equity  will  ordinarily  act  in  obedience  and  in  analogy  to  the 
statute  of  limitations,  yet  they  will  also,  in  proper  cases,  in- 
terfere in  actions  at  law  to  prevent  the  bar  of  the  statute 
where  it  would  be  inequitable  and  unjust:  2  Story's  Equity 
Jurisprudence,  sec.  1521.  And  so  it  has  been  held  that  where 
the  obligation  is  clear,  and  its  essential  character  has  not  been 
aflected  by  the  lapse  of  time,  equity  will  enforce  a  claim  of 
long  standing  as  readily  as  one  of  recent  origin,  as  between 
the  immediate  parties  to  the  transaction:  13  Am.  &  Eng. 
Ency.  of  Law,  674,  n.  5;  United  States  v.  Alexandria^  19 
Fed.  Rep.  609,  and  cases  cited;  Reynolds  v.  Sumner,  126  111. 
58;  9  Am.  St.  Rep.  523.  The  fact  that  the  remedy  at  law  is 
barred  here  does  not  give  even  a  legal,  much  less  an  equitable, 
right  to  interpose  the  bar  in  the  action  in  the  foreign  state 
against  the  property  therein:  Mitchell  v.  Shook,  72  111.  492; 
Mineral  Point  R.  R.  Co.  v.  Barron,  83  111.  365;  Wabash  R.  R. 
Co.  V.  Dougan,  142  111.  248,  ante,  p.  74. 

No  case  has  been  cited,  and  we  are  aware  of  none,  holding 
that  it  is  inequitable  for  a  party  to  prosecute  a  legal  demand 
against  another  within  any  forum  that  will  take  legal  jurisdic- 
tion of  the  case  merely  because  that  forum  will  afford  him  a 
better  remedy  than  that  of  his  domicile.  To  justify  equitable 
interposition  in  a  case  like  the  present,  it  must  be  made  to 
appear  that  an  equitable  right  will  otherwise  be  denied  the 
party  seeking  relief. 

The  judgment  is  affirmed. 

Injunctiok  to  Restrain  Suit  in  Anothkr  Statu.  —  A  oonrt  of  equity 
may  enjoin  a  party  in  its  jurisdiction  from  prosecuting  a  suit  in  another  state: 
Pickett  V.  Ferguson,  45  Ark.  177;  55  Am.  Rep.  545.  Where  tha  parties  to 
an  action  are  both  residents  of  the  same  state,  and  the  property  sought  to  be 
attached  is  exempted  by  the  laws  of  that  state,  an  injunction  will  issue  to 
restrain  the  prosecution  in  another  state:  Keyser  r.  Rice,  47  Md.  203;  28 
Am.  Rep.  448.  A  court  of  Illinois  will  restrain  a  person  over  whom  it  has 
jurisdiction  from  commencing  suits  in  a  foreign  state;  but  after  the  suit  hat 
commenced  in  another  state,  the  court  will  not  interfere  with  it:  Harris  v. 
Pullman,  84  IU.  20;  25  Am.  Rep  416.  See  extended  not«  to  Cunningham  v. 
Butler,  56  Am.  Rep.  663. 
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Statute  of  Limitations  —  Relief  from,  in  Equity.  —  Where  a  party 
baa,  by  his  fraudulent  acts,  attempted  to  obtain  an  unconscientious  advan- 
tage  by  the  lapse  of  time,  he  will  not  be  allowed  to  avail  himself  of  the  de« 
fense  of  the  statute  in  a  court  of  equity:  Phalen  v.  Clark,  19  Conn.  421;  50 
Am.  Deo.  253,  and  note;  Bank  v.  Hill,  10  Humph.  176;  51  Am.  Dec.  698, 
and  note  on  enjoining  the  pleading  the  statute  of  limitations.  See  note  to 
Neppach  r.  Jones,  23  Am.  St.  Rep.  149.  Equity  will  not  adopt  the  limita- 
tion fixed  by  statute  when  there  is  some  equitable  reason  why  it  should  not: 
OiUtU  ▼.  Wiley,  126  111.  310;  9  Am.  St.  Rep.  587,  and  note.  Equity  will  not 
•pply  the  statute  where  the  suit  would  not  have  been  barred  in  equity: 
Quteh  T.  Fosdiek,  48  N.  J.  Eq.  333;  27  Am.  St.  Rep.  473.  Equity  will  not 
nlieTt  from  the  operation  of  the  statute  where  the  bar  has  already  attached, 
befora  aa  action  has  been  commenced  in  a  court  of  law  or  a  court  of  eqaityi 
Admu  r,  €hl«rard,  29  Qa.  651;  76  Am.  Dec.  624,  and  note. 
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[142  Illinois,  511.] 

Damaoks  nf  Pbrsonal  Actions  —  Mkasurb  of  Rbcovkrt. — In  personal 
actions,  damages  accruing  after  the  commencement  of  the  suit  may  be 
recovered  if  they  are  the  natural  and  necessary  result  of  the  act  com« 
plained  of,  and  do  not  themselves  constitute  a  new  cause  of  action. 

NciSANOK  —  Measure  of  Damages.  —  In  cases  of  nuisances,  or  repeated 
trespasses,  recovery  can  ordinarily  be  had  only  op  to  the  date  of  com* 
meucement  of  suit,  for  the  reason  that  every  continuance  or  repetition  of 
the  nuisance  or  trespass  gives  rise  to  a  new  cause  of  action,  for  which 
successive  suits  "may  be  brought. 

NviSANCB  —  Damages  when  Injury  is  Permanent. — When  permanent 
injury  is  caused  by  a  lawful  public  structure,  properly  constructed  and 
permaueut  in  character,  damages  may  be  recovered  in  one  suit  for  the 
whole  injury,  past  and  prospective. 

Nuisance  — Recovery  of  Damages  for,  does  not  Authorizi  Continu* 
ance  of.  —  A  legal  obligation  exists  to  remove  a  nuisance,  and  the  law 
will  not  presume  the  continuance  of  the  wrong,  nor  a  license  to  con- 
tinue a  wrong,  or  a  transfer  of  title  to  result  from  a  recovery  of  dam> 
ages  for  prospective  misconduct.  A  recovery  of  damages  arising  from 
the  erection  of  a  private  nuisance  will  not  render  the  act  or  the  continu- 
ance of  the  nuisance  legal. 

Nuisance  —  Damages  from  Private  Structure.  — When  a  private  struo- 
ture  or  other  work  on  land  is  the  cause  of  a  nuisance  or  other  tort,  the 
law  will  not  regard  it  as  permanent,  no  matter  with  what  intention  it  is 
built,  and  damages  therefor  can  be  recovered  only  to  the  date  of  the 
commencement  of  the  action.  This  rule  is  here  applied  to  the  wrongful 
discharge  of  rain  water  from  defendant's  house  npon  plaintiff's  land. 

Palmer  and  Shutt,  for  the  appellant. 

Paiion  and  Hamilton,  for  the  appellee. 

Magruder,  J.     Proof  was  introduced  of  damage  done  to 
plaintiff's  property  after  the  commencement  of  the  suit  by 
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reason  of  rain  storms  then  occurring.  The  defendant  asked, 
and  the  court  refused  to  give,  the  following  instruction:  "The 
court  instructs  the  jury  that  the  suit  now  being  tried  was 
commenced  in  the  month  of  April,  1890,  and  that  they  are 
not  to  take  into  consideration  the  question  as  to  whether  or 
not  any  damage  has  accrued  to  plaintifif's  property  since  the 
commencement  of  this  suit." 

The  question  presented  is,  whether  plaintiff  was  entitled  to 
recover  only  such  damages  as  accrued  before  and  up  to  the 
beginning  of  her  suit,  leaving  subsequent  damages  to  be  sued 
for  in  subsequent  suits,  or  whether  she  was  entitled  to  esti- 
mate and  recover  in  one  action  all  damages  resulting  both 
before  and  after  the  commencement  of  the  suit. 

The  rule  originally  obtained  at  common  law  was,  that  in 
personal  actions  damages  could  be  recovered  only  up  to  the 
time  of  the  commencement  of  the  action:  3  Comyns's  Digest, 
tit.  "  Damages  D."  The  rule,  subsequently  prevailing  in  such 
actions,  is  that  damages  accruing  after  the  commencement  of 
the  suit  may  be  recovered,  if  they  are  the  natural  and  neces- 
sary result  of  the  act  complained  of,  and  where  they  do  not 
themselves  constitute  a  new  cause  of  action:  Wood's  Mayne 
on  Damages,  sec.  103;  Birchard  v.  Booth,  4  Wis.  67;  Slater  v. 
Rink,  18  111.  527;  Fetter  v.  Beale,  1  Salk.  11;  Howell  v.  Good- 
rich, 69  111.  556.  In  actions  of  trespass  to  the  realty,  it  is 
said  that  damages  may  be  recovered  up  to  the  time  of  the 
verdict:  Comyns's  Digest,  363,  tit.  "Damages  D.";  and  the 
reason  why,  in  such  cases,  all  the  damages  may  be  recovered 
in  a  single  action,  is,  that  the  trespass  is  the  cause  of  action, 
and  the  injury  resulting  is  merely  the  measure  of  damages: 
5  Am.  &  Eng.  Ency.  of  Law,  16,  and  cases  cited  in  note 
2.  But  in  the  case  of  nuisances  or  repeated  trespasses,  re- 
covery can  ordinarily  be  had  only  up  to  the  commencement 
of  the  suit,  because  every  continuance  or  repetition  of  the 
nuisance  gives  rise  to  a  new  cause  of  action,  and  the  plaintiflf 
may  bring  successive  actions  as  long  as  tlie  nuisance  lasts: 
McConnel  v.  Kibhe,  29  Ilh  483;  33  111.  175;  85  Am.  Dec.  265; 
Chicago  etc.  R.  R.  Co.  v.  Moffitt,  75  111.  524;  Chicago  etc.  R.  R. 
Co.  V.  Schaffer,  124  111.  112.  The  cause  of  action,  in  case  of 
an  ordinary  nuisance,  is  not  so  much  the  act  of  the  defendant, 
as  the  injurious  consequences  resulting  from  his  act;  and 
hence  the  cause  of  action  does  not  arise  until  such-  conse- 
quences occur,  nor  can  the  damages  be  estimated  beyond  the 
date  of  bringing  the  first  suit:  5  Am.  &  Eng.  Ency.  of  Law, 
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17,  and  cases  in  notes.  It  has  been  held,  however,  that, 
where  permanent  structures  are  erected,  resulting  in  injury 
to  adjacent  realty,  all  damages  may  be  recovered  in  a  singla 
suit:  5  Am.  &  Eng.  Ency.  of  Law,  20,  and  cases  cited  in  note. 
But  there  is  much  confusion  among  the  authorities,  which  at- 
tempt to  disinguish  between  cases  where  successive  actions 
lie,  and  those  in  which  only  one  action  may  be  maintained. 

This  confusion  seems  to  arise  from  the  different  views  en- 
tertained in  regard  to  the  circumstances,  under  which  the 
injury  suffered  by  the  plaintiff  from  the  act  of  the  defendant 
shall  be  regarded  as  a  permanent  injury.  "  The  chief  diffi- 
culty in  this  subject  concerns  acts  which  result  in  what  effects 
a  permanent  change  in  the  plaintiff's  land,  and  is  at  the  same 
time  a  nuisance  or  trespass":  1  Sedgwick  on  Damages,  8th 
ed.,  sec.  94.  Some  cases  hold  it  to  be  unreasonable  to  assume 
that  a  nuisance  or  illegal  act  will  continue  forever,  and  there- 
fore refuse  to  give  entire  damages  as  for  a  permanent  injury, 
but  allow  such  damages  for  the  continuation  of  the  wrong  as 
accrue  up  to  the  date  of  the  bringing  of  the  suit.  Other  cases 
take  the  ground  that  the  entire  controversy  should  be  settled 
in  a  single  suit,  and  that  damages  should  be  allowed  for  the 
whole  injury,  past  and  prospective,  if  such  injury  be  proven 
with  reasonable  certainty  to  be  permanent  in  its  character: 
1  Sedgwick  on  Damages,  8th  ed.,  sec.  94.  We  think,  upon 
the  whole,  that  the  more  correct  view  is  presented  in  the 
former  class  of  cases:  1  Sutherland  on  Damages,  199-202; 
3  Sutherland  on  Damages,  369-399;  1  Sedgwick  on  Damages, 
8th  ed.,  sees.  91-94;  Uline  v.  New  York  Cent.  etc.  R.  R.  Co.^ 
101  N.  Y.  98;  54  Am.  Rep.  661;  Duryea  v.  Mayor,  26  Hun, 
120;  Blunt  v.  McCormick,  3  Denio,  283;  notes  to  Cooke  v.  Eng^ 
land,  92  Am.  Dec.  630;  Reed  v.  State,  108  N.  Y.  407;  Har- 
greaves  v.  Kimberly,  26  W.  Va.  787;  53  Am.  Rep.  121;  Ottenot 
v.  New  York  etc.  R'y  Co.,  119  N.  Y.  603;  Cobb  v.  Smith,  38 
Wis.  21;  Delaware  etc.  Canal  Co.  v.  Wright,  21  N.  J.  L.  469; 
Wells  V.  New  Haven  etc.  Co.,  151  Mass.  46;  21  Am.  St.  Rep. 
423;  Barrick  v.  ScUffer decker,  123  N.  Y.  52;  Sihby  Mjg.  Co.  v. 
State,  104  N.  Y.  562;  Aldworth  v.  Lynn,  153  Mass.  53;  25  Am. 
St.  Rep.  608;  Town  of  Troy  v.  Cheshire  R.  R.  Co.,  23  N.  H.  83; 
65  Am.  Dec.  177;  Cooper  v.  Randall,  59  111.  317;  Chicago  etc. 
Ry  Co.  V.  Hoag,  90  111.  339.  We  do  not  wish  to  be  under- 
stood, however,  as  holding  that  the  rule  laid  down  in  the 
second  class  of  cases  is  not  applicable  under  some  circum- 
stances, as  in  the  case  of  permanent  injury  caused  by  lawful 
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public  structures,  properly  constructed,  and  permanent  in 
their  character.  In  Uline  v.  New  York  Cent.  etc.  R.  R.  Co., 
101  N.  Y.  98,  54  Am.  Rep.  661,  a  railroad  company  raised  the 
grade  of  the  street  in  front  of  the  plaintiff's  lots,  so  as  to  pour 
the  water  therefrom  down  over  the  sidewalk  into  the  base- 
ment of  her  houses,  flooding  the  same  with  water,  and  ren- 
dering them  damp,  unhealthy,  etc.,  and  injuring  the  rental 
value,  etc.  In  discussing  the  question  of  the  damages  ta 
which  the  plaintiff  was  entitled,  the  court  say:  "The  ques- 
tion, however,  still  remains,  what  damages?  All  her  dam- 
ages, upon  the  assumption  that  the  nuisance  was  to  be  per- 
manent, or  only  such  damages  as  she  sustained  up  to  the 
commencement  of  the  action?  ....  There  has  never  been  in 
this  state,  before  this  case,  the  least  doubt  expressed  in  any 
judicial  decision  ....  that  the  plaintiff  in  such  a  case  is 
entitled  to  recover  only  up  to  the  commencement  of  the  ac- 
tion. That  such  is  the  rule  is  as  well  settled  here  as  any 
rule  of  law  can  be  by  repeated  and  uniform  decisions  of  all 
the  courts;  and  it  is  the  prevailing  doctrine  elsewhere."  Then 
follows  an  exhaustive  review  of  the  authorities,  which  sustain 
the  conclusion  of  the  court  as  above  announced. 

In  Duryea  v.  Mayor,  26  Hun,  120,  the  action  was  brought 
to  recover  damages  occasioned  by  the  wrongful  acts  of  one 
who  had  discharged  water  and  sewage  upon  the  land  of  an- 
other; and  it  was  held  that  no  recovery  could  be  had  for  dam- 
ages occasioned  by  the  discharge  of  the  water  and  sewage 
upon  the  land  after  the  commencement  of  the  action. 

In  Blunt  V.  McCormick,  3  Denio,  283,  the  action  was  brought 
by  a  tenant  to  recover  damages  against  his  landlord  because 
of  the  latter's  erection  of  buildings  adjoining  the  demised 
premises,  which  shut  out  the  light  from  the  tenant's  windows 
and  doors;  and  it  was  held  that  damages  could  only  be  recov- 
ered for  the  time  which  had  elapsed  when  the  suit  was  com- 
menced, and  not  for  the  whole  term. 

In  liar  greaves  v.  Kimherly,  26  W.  Va.  787,  53  Am.  Repi 
]21,  the  action  was  case  to  recover  damages  for  causing  sur- 
face water  to  flow  on  plaintiff's  lot,  and  for  injury  to  his  trees 
by  the  use  of  coke-ovens  near  said  lot,  and  for  injury  thereby 
to  his  health  and  comfort;  and  it  was  held  to  be  error  to  per- 
mit a  witness  to  answer  the  following  question:  "  What  will 
be  the  future  damage  to  the  property  from  the  acts  of  the  de- 
fendant ?  "  the  court  saying:  "  In  all  those  cases  where  the 
cause  of  the  injury  is  in  its  nature  permanent,  and  a  recovery 
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for  such  injury  would  confer  a  license  on  the  defendant  to 
continue  the  cause,  the  entire  damage  may  be  recovered  in  a 
single  action;  but,  where  the  cause  of  the  injury  is  in  the 
nature  of  a  nuisance  and  not  permanent  in  its  character,  but 
of  such  a  character  that  it  may  be  supposed  that  the  defend- 
ant would  remove  it  rather  than  suffer  at  once  the  entire 
damage,  which  it  may  inflict  if  permanent,  then  the  entire 
damage  cannot  be  recovered  in  a  single  action;  but  actions 
may  be  maintained  from  time  to  time  as  long  as  the  cause  of 
the  injury  continues." 

In  Wells  V.  New  Haven  etc.  Co.,  151  Mass.  46,  21  Am.  St.  Rep. 
423,  where  a  railroad  company  maintained  a  culvert  under 
its  embankment,  which  injured  land  by  discharging  water  on 
it,  it  was  held  that  the  case  fell  within  the  ordinary  rule  ap- 
plicable to  continuing  nuisances  and  continuing  trespasses; 
reference  was  made  to  Uline  v.  New  York  Cent.  etc.  R.  R.  Co., 
101  N.  Y.  98,  54  Am.  Rep.  661,  and  the  following  language 
was  used  by  the  court:  "  If  the  defendant's  act  was  wrongful 
at  the  outset,  as  the  jury  have  found,  we  see  no  way  in  which 
the  continuance  of  its  structure  in  its  wrongful  form  could  be- 
come rightful  as  against  the  plaintiflF,  unless  by  release,  or 
grant,  by  prescription,  or  by  the  payment  of  damages.  If 
originally  wrongful,  it  has  not  become  rightful  merely  by  be- 
ing built  in  an  enduring  manner." 

in  Aldworth  v.  Lynn,  153  Mass.  53,  25  Am.  St.  Rep.  608, 
where  the  action  was  for  damages  sustained  by  a  landowner 
through  the  improper  erection  and  maintenance  of  a  dam 
and  reservoir  by  the  city  of  Lynn  on  adjoining  land,  the 
supreme  court  of  Massachusetts  say:  "The  plaintifiF  excepted 
to  the  ruling,  that  she  was  entitled  to  recover  damages  only 
to  the  date  of  her  writ,  and  contended  that  the  dam  and  pond 
were  permanent,  and  that  she  was  entitled  to  damages  for  a 
permanent  injury  to  her  property.  An  erection  unlawfully 
maintained  on  one's  own  land,  to  the  detriment  of  the  land  of 
a  neighbor,  is  a  continuing  nuisance,  for  the  maintenance  of 
which  an  action  may  be  brought  at  any  time,  and  damages 

recovered  up  to  the  time  of  bringing  the  suit That  it  is 

of  a  permanent  character,  or  that  it  has  been  continued  for 
any  length  of  time  less  than  what  is  necessary  to  acquire  a 
prescriptive  right,  does  not  make  it  lawful,  nor  deprive  the 
adjacent  landowner  of  his  right  to  recover  damages.  Nor  can 
the  adjacent  landowner  in  such  a  case,  who  sues  for  damage 
to  his  property,  compel  the  defendant  to  pay  damages  for  the 
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future.  The  defendant  may  prefer  to  change  his  use  of  his 
property  so  far  as  to  make  his  conduct  lawful.  In  the  present 
case,  we  cannot  say  that  the  defendant  may  not  repair  or  re- 
construct its  dam  and  reservoir  in  su»h  a  way  as  to  prevent 
percolation,  with  much  tess  expenditure  than  would  be  re- 
quired to  pay  damages  for  a  permanent  injury  to  the  plain- 
tiff's land." 

In  the  case  at  bar  the  defendant  did  not  erect  the  house 
upon  plaintiff's  land,  but  upon  his  own  land.  It  does  not 
appear  that  such  change  might  not  be  made  in  the  roof,  or  in 
the  manner  of  discharging  the  water  from  the  roof,  as  to  avoid 
the  injury  complained  of.  The  first  count  of  the  declaration, 
by  its  express  terms,  limits  the  recovery  for  damages,  arising 
from  the  negligent  and  improper  construction  of  defendant's 
building,  to  such  injuries  as  were  inflicted  "before  the  com- 
mencement of  the  suit."  The  second  count  was  framed  in 
such  a  way  as  to  authorize  a  recovery  of  damages  for  the  flow 
of  water  upon  plaintiff's  premises  from  some  other  cause  than 
the  wrongful  construction  of  defendant's  building;  and  accord- 
ingly plaintiff's  evidence  tends  to  show  that  the  eaves  trough, 
designed  to  carry  off  the  water  from  the  roof,  was  so  placed 
as  to  fail  of  the  purpose  for  which  it  was  intended.  It  cannot 
be  said  that  the  eaves  trough  was  a  structure  of  such  a  per- 
manent character  that  it  might  not  be  changed,  nor  can  it  be 
said  that  the  defendant  would  not  remove  the  cause  of  the 
injury  rather  than  submit  to  a  recovery  of  entire  damages  for 
a  permanent  injury,  or  suffer  repeated  recoveries  during  the 
continuance  of  the  injury.  The  facts  in  the  record  tend  to 
show  a  continuing  nuisance,  as  the  same  is  defined  in  Aid- 
worth  v.  Lynn,  153  Mass.  53,  25  Am.  St.  Rep.  608.  There  is 
a  legal  obligation  to  remove  a  nuisance;  and  "the  law  will 
not  presume  the  continuance  of  the  wrong,  nor  allow  a  license 
to  continue  a  wrong,  or  a  transfer  of  title,  to  result  from  the 
recovery  of  damages  for  prospective  misconduct":  1  Suther- 
land on  Damages,  199,  and  notes. 

The  question  now  under  consideration  has  been  before  this 
court.  In  Cooper  v.  Randall,  59  111.  317,  the  action  was  for 
damages  to  plaintiff's  premises  caused  by  constructing  and 
operating  a  flouring  mill  on  a  lot  near  said  premises,  whereby 
chaff,  dust,  dirt,  etc.,  were  thrown  from  the  mill  into  plain- 
tiff's house;  it  was  there  held  that  the  trial  court  committed 
no  error  in  refusing  to  permit  the  plaintiff  to  prove  that  the 
dust,  thrown  upon  his  premises  by  the  mill  after  the  suit  was 
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commenced,  had  seriously  impaired  the  value  of  the  property, 
and  prevented  the  renting  of  the  house;  and  we  there  said: 
"  When  subsequent  damages  are  produced  by  subsequent  acts, 
then  the  damages  should  be  strictly  confined  to  those  sus- 
tained before  suit  brought."  It  is  ,true  that  the  operation  of 
the  mill,  causing  the  dust  to  fly,  was  the  act  of  the  defendant; 
but  it  cannot  be  said  that  it  was  not  the  continuing  act  of  the 
present  appellant  to  allow  the  roof,  or  the  eaves  trough,  to  re- 
main in  such  a  condition  as  to  send  the  water  against  appel- 
lee's house  upon  the  occurrence  of  a  rain-storm.  Nor  ia 
appellant's  house  or  eaves  trough  any  more  permanent  than 
was  the  mill  in  the  Cooper  case. 

In  Chicago  etc.  Ry  Co.  v.  Hoag,  90  111.  339,  a  railway  com- 
pany had  turned  its  waste  water  from  a  tank  upon  the  premises 
of  the  plaintiflf  where  it  spread  and  froze,  and  a  recovery  was 
allowed  for  damages  sufifered  after  the  commencement  of  the 
suit;  but  it  there  appeared  that  the  ice,  which  caused  the 
damage,  was  upon  plaintiff's  premises  before  the  beginning  of 
the  suit,  and  the  damage  caused  resulted  from  the  melting  of 
the  ice  after  the  suit  was  brought.  It  was  there  said:  "The 
injury  sustained  by  appellee  between  the  commencement  of 
the  suit  and  the  trial  was  not  from  any  wrongful  act  done  by 
appellant  during  that  time,  but  followed  from  acts  done  before 
the  suit  was  commenced."  Here  the  water  which  caused  the 
injury  was  not  upon  plaintiff's  premises,  either  in  a  congealed 
or  liquid  state,  before  the  beginning  of  the  suit,  but  flowed 
thereon  as  the  result  of  rain  storms,  which  occurred  after  the 
suit  was  commenced. 

We  think  the  correct  rule  upon  this  subject  is  stated  as  fol- 
lows: "If  a  private  structure  or  other  work  on  land  is  the 
cause  of  a  nuisance  or  other  tort  to  the  plaintiff,  the  law  can- 
not regard  it  as  permanent,  no  matter  with  what  intention  it 
was  built;  and  damages  can  therefore  be  recovered  only  to  the 
date  of  the  action":  1  Sedgwick  on  Damages,  8th  ed.,  sec.  93. 

It  follows  from  the  foregoing  observations  that  it  was  error 
to  allow  the  plaintiff  to  introduce  proof  of  damage  to  her 
property  caused  by  rain  storms  occurring  after  the  commence- 
ment of  her  suit,  and  that  the  instruction  asked  by  the  defend- 
ant upon  that  subject,  as  the  same  is  above  set  forth,  should 
have  been  given. 

The  judgments  of  the  appellate  and  circuit  courts  are  re- 
versed, and  the  cause  is  remanded  to  the  circuit  court. 
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Damages  Accruino  atteb  Commbnobment  of  Scrr.  —  When  Recov- 
brablb:  See  exteaded  note  to  Cooke  v.  England,  92  Am.  Deo.  627-632. 

Nuisance  —  Damages  —  Up  to  what  Time  should  be  Estimated.  — 
Damages  are  recoverable  for  the  maintenance  of  a  nuisance  only  up  to  tha 
time  of  the  bringing  of  the  action:  Kinnaird  v.  Standard  Oil  Co.,  89  Ky.  468; 
25  Am.  St.  Rep.  545;  Aldworth  v.  City  of  Lynn,  153  Mass.  53;  25  Am.  St. 
Rep.  608,  and  note;  Pappenheim  v.  Metropolitan  etc.  R'y  Co.,  128  N.  Y.  436; 
36  Am.  St.  Rep.  486,  and  note;  Denver  etc.  Water  Co.  v.  Middaugh,  12  Col. 
434;  13  Am.  St.  Rep.  234,  and  note.  For  an  extended  discussion  of  the  re« 
oovery  of  prospective  damages  for  nuisances,  see  the  monographio  note  to 
Havffreava  t.  Kimberly,  53  Am.  Rep.  123. , 


Dorset  v.  Wolff. 

[142  Illinois,  589.] 

Neoottable  Instruments  —  Note — Definition.  —  A  promissory  note  Is  s 
written  promise  by  one  person  to  pay  another  person  therein  named  or 
order  a  certain  sum  of  money  at  all  events  and  at  a  time  specified 
therein,  or  at  a  time  which  must  certainly  arrive.  It  is  none  the  less 
negotiable  because  it  is  made  payable  on  or  before  a  named  date. 

Negotiable  Instruments — Notes  —  What  does  not  Constitute. — 
An  instrument  for  a  specified  sum  of  money,  and  also  for  the  payment 
«f  something  else,  the  value  of  which  is  not  ascertained,  but  depends 
upon  extrinsic  evidence,  is  not  a  negotiable  note. 

Negotiable  Instruments.  —  Note  Providing  for  Payment  after  Ma- 
turity of  a  certain  rate  of  interest  per  annum  not  exceeding  the  legal 
rate  is  not  made  conditional  by  such  provision,  but  remains  negotiable. 

Negotiable  Instruments  —  Note  Providing  for  Attorney's  Feb  and 
Interest  after  Maturity.  — A  note  otherwise  negotiable,  which  con- 
tains a  provision  for  the  payment  of  a  legal  rate  of  interest  after  ma- 
turity, and  also  for  the  payment  of  a  specified  attorney's  fee  if  the  note 
is  not  paid  at  maturity  and  suit  is  brought  thereon,  remains  negotiable 
notwithstanding  such  conditions. 

Negotiable    Instruments  —  Note    Providing    for    Attorney's    Feb 

Rights  of  Assignee.  — W^hen  a  negotiable  note  provides  that  the 
maker  is  to  pay  a  certain  attorney's  fee  in  case  suit  is  necessary  to  col- 
lect the  note,  such  fee  to  be  collected  in  the  suit  on  the  note,  or  by  a 
separate  action,  the  agreement  as  to  the  attorney's  fee  passes  to  the  in- 
dorsee or  assignee  of  the  note  as  a  part  thereof,  and  he  may  recover  it 
either  in  a  suit  upon  the  note  or  in  a  subsequent  and  separate  action. 

Negotiable  Instruments  —  Provision  for  Attorney's  Fee  —  Usury.  — 
When  a  negotiable  note  provides  for  the  payment  of  legal  interest  after 
maturity,  and  also  for  the  payment  of  ten  per  cent  of  the  amount  due 
as  an  attorney's  fee,  to  be  recovered  as  part  of  the  note,  in  case  suit 
is  brought  to  collect  it  after  maturity,  the  provision  for  the  attorney's 
fee  does  not  render  the  note  usurious  in  the  absence  of  proof  that  such 
fee  is  unreasonable  in  amount. 

Palmer  and  Shutt,  for  the  appellant. 

^   N.  Yancey,  for  the  appellee. 
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Magruder,  J.  The  main  question  presented  by  the  assign- 
ments of  error  is  whether  or  not  the  notes  described  in  the 
declaration  are  negotiable  instruments.  It  is  claimed  by  the 
appellant,  that  the  notes  were  made  non-negotiable  by  the 
insertion  therein  of  the  written  promise  of  the  maker,  that,  if 
they  were  not  paid  when  due  and  suit  was  brought  thereon, 
he  would  pay  ten  per  cent  on  the  amount  due  thereon  in 
addition,  as  an  attorney's  fee,  and  to  be  recovered  as  a  part  of 
the  notes,  or  by  separate  suit;  that  the  indorsements  by  the 
payee  did  not  confer  the  right  upon  the  indorsee  to  bring  suit 
in  his  own  name  upon  the  notes;  that,  even  if  such  indorse- 
ments should  be  held  to  have  conferred  upon  the  assignee  the 
right  to  bring  a  suit  upon  the  notes  in  his  own  name,  it  did 
not  confer  upon  such  assignee  the  right  to  bring  a  separate 
suit  upon  the  stipulations  or  promises  as  to  the  attorney's  fee. 

Various  definitions  have  been  given  of  a  promissory  note. 
In  general  terms,  it  may  be  defined  to  be  a  written  promise  by 
one  person  to  pay  to  another  person  therein  named  or  order 
a  fixed  sum  of  money,  at  all  events,  and  at  a  time  specified 
therein,  or  at  a  time  which  must  certainly  arrive:  Lowe  v. 
Bliss,  24  111.  168;  76  Am.  Dec.  742;  Chicago  Ry  Equip.  Co.  v. 
Merchants'  Bank,  136  U.  S.  268;  Story  on  Promissory  Notes, 
2;  3  Kent's  Commentaries,  74;  2  Am.  &  Eng.  Ency.  of 
Law,  314.  A  note  is  none  the  less  negotiable  because  it  is 
made  payable  on  or  before  a  named  date:  Chicago  Ry  Equip. 
Go.  V.  Merchants'  Bank,  136  U.  S.  268;  Cisne  v.  Chidester,  85 
111.  523;  Ernst  v.  Steckman,  74  Pa.  St.  13;  15  Am.  Rep.  542. 
An  instrument  for  a  specified  sum  of  money,  and  also  for  the 
payment  of  something  else  the  value  of  which  is  not  ascer- 
tained but  depends  upon  extrinsic  evidence,  is  not  a  note: 
Lowe  V.  Bliss,  24  111.  168;  76  Am.  Dec.  742.  A  note  which 
provides  for  the  payment  after  the  maturity  thereof  of  a  cer- 
tain rate  of  interest  per  annum  not  exceeding  the  legal  rate, 
is  not  made  conditional  by  such  provision:  Houghtonv.  Fran^ 
cis.  29  111.  244;  Reeves  v.  Stipp,  91  111.  609;  Laird  v.  WarreUf 
92111.  204. 

Applying  these  definitions  to  the  notes  mentioned  in  the 
declaration  in  this  case,  we  find  that  each  note  is  "a  note  for 
a  sura  certain  payable  at  a  fixed  date":  Dietrich  v.  Bayhi,  23 
La.  Ann.  767.  The  notes  are  not  payable  on  a  contingency 
because  the  maker  has  the  option  of  paying  on  or  before  a 
certain  date;  nor  are  they  conditional  instruments  because 
they  contain  the  words,  "with  eight  per  cent  interest  per  an- 
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num  after  maturity."  The  portion  of  each  note,  which  pre- 
cedes the  stipulation  or  promise  as  to  the  attorney's  fee,  is  in 
itself  a  complete  promissory  note.  For  example:  the  part  of 
the  first  note,  that  goes  before  the  provision  for  the  fee,  is  as 
follows:  "$13,586.84.  Bunker  Hill,  Ills.,  Dec.  31,  1885.  On 
or  before  two  years  after  date,  for  value  received,  we  or  either 
of  us  promise  to  pay  to  the  order  of  George  W.  Belt  thirteen 
thousand  five  hundred  eighty-six  and  yY^  dollars,  payable  at 
the  Banking  House  of  Belt  Bros.  &  Co.  in  Bunker  Hill,  Ills., 
with  eight  per  cent  interest  per  annum  after  maturity,"  etc. 
"Here  the  sum,  time  of- payment  and  payee  are  certain,  and 
these  are  the  essential  characteristics  of  a  promissory  note  "r 
Houghton  v.  Francis,  29  111.  244. 

The  promise  to  pay  the  attorney's  fee  is  a  promise  to  do 
something  after  the  note  matures.      It  does  not  afi'ect  the 
character  of  the  note  before,  or  up  to  the  time  of  its  maturity, 
ej^hei;  as  to  certainty  in  the  amount  to  be  paid,  or  fixedness 
date  of  payment,  or  definiteness  in  the  description  of 
erson  to  whom  the  payment  is  to  be  made.     The  stipula- 
or  promise  as  to  the  attorney's  fee  cannot,  therefore,  affect 
negotiability  of  the  note,  because  the  negotiability  of  a 
missory  note  is,  for  all  practical  purposes,  at  an  end  when 
matures.     Parties  taking  it  after  its  maturity  cannot  claim 
_    be  innocent  holders  without  notice  of  defenses,  which  may 
X>^e  setup  by  the  maker  against  its  collection.     If  the  stipula- 
tion for  an  attorney's  fee  is  of  such  a  character  as  to  make 
5r^  the  amount  to  be  paid  at  maturity  uncertain  or  indefinite,  the 
N    note  cannot  be  regarded  as  negotiable  so  as  to  authorize  a  suit 
upon  it  by  the  indorsee,  but  where  the  stipulation  does  not 
have  such  an  effect,  its  insertion  in  the  note  does  not  destroy 
the  negotiability  of  the  note. 

When  the  amount  to  be  paid  at  maturity  is  certain  and 
fixed,  the  maker  knows  what  he  has  to  pay,  and  the  holder 
knows  what  he  is  to  receive,  from  the  face  of  the  note  itself. 
Commercial  paper  is  expected  to  be  paid  promptly  when  it  is 
due.  A  stipulation  for  an  attorney's  fee,  which  is  only  to  be 
recovered  if  the  note  is  not  paid  when  due  and  suit  is  brought 
upon  it,  can  have  no  force  except  upon  the  maker's  default. 
If  he  keeps  his  contract  by  paying  his  note  at  its  maturity, 
he  will  not  be  obliged  to  pay  the  additional  amount;  and  no 
element  of  uncertainty  enters  into  the  contract.  By  the  stipu- 
lation, the  maker  offers  to  the  holder  an  assurance  of  his  own 
confidence  in  his  ability  to  pay  without  suit,  and  thereby 
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adds  to  the  value  of  the  paper  as  promising  less  expense  in 
its  collection.  It  has  been  said,  that  "  the  additional  agree- 
ment relates  rather  to  the  remedy  upon  the  note,  if  a  legal 
remedy  be  pursued,  than  to  the  sum  which  the  maker  is 
bound  to  pay;  and  that  it  is  not  different  in  its  character 
from  a  cognovit,  which,  when  attached  to  promissory  notes, 
does  not  destroy  their  negotiability":  Daniel  on  Negotiable 
Instruments,  4th  ed.,  sees.  62,  62a.  We  do  not  think  that  the 
negotiability  of  the  notes  in  this  case  was  destroyed  by  the 
stipulations  therein  as  to  attorney's  fees. 

The  view  here  expressed  is  sustained  by  the  authorities. 
In  Nickerson  v.  Sheldon,  33  111.  372,  85  Am.  Dec.  280,  the 
note  contained  this. provision:  "And  we  further  agree,  if  the 
above  note  is  not  paid  without  suit,  to  pay  ten  dollars,  in  ad- 
dition to  the  above,  for  attorney's  fees."  In  that  case,  the 
plaintiff  did  not  declare  for  the  ten  dollars,  and  hence  the 
recovery  was  only  for  the  principal  and  interest  due  on  the 
note,  but  we  held  the  note  to  be  negotiable  under  the  statute, 
and  said:  "The  amount  due  by  this  note  is  absolutely  cer- 
tain and  it  possesses  all  the  requisites  of  a  negotiable  instru- 
ment under  the  statute:  Stewart  v.  Smith,  28  111.  397.  There 
is  no  uncertainty  as  to  the  precise  sum  of  money  to  be  paid 
on  the  maturity  of  the  note":  Bane  v.  Gridley,  67  111.  388; 
Gobble  V.  Linder,  76  111.  157;  Barton  v.  Farmers'  etc.  Nat.  Bank^ 
122  111.  352. 

In  Stoneman  v.  Pyle,  35  Ind.  103,  9  Am.  Rep.  637,  the  note 
contained  a  stipulation  for  the  payment  of  attorney's  fees 
should  suit  be  instituted  thereon,  and  it  was  said:  "We  see 
no  reason,  on  principle  or  authority,  or  on  grounds  of  public 
policy,  for  holding  that  such  a  stipulation  destroys  the  com- 
mercial character  of  paper  otherwise  having  that  character. 
....  So  here  the  defendant  had  the  right  to  pay  the  face  of 
the  note  when  due  and  avoid  the  attorney's  fees.  As  long  as 
the  note  retained  the  peculiar  characteristics  of  commercial 
paper,  viz.,  up  to  the  time  of  its  maturity  and  dishonor,  the 
amount  to  be  paid  on  the  one  hand  and  recovered  on  the 
other,  was  fixed  and  definite":  Smock  v.  Ripley,  62  Ind.  81. 

In  Oaar  v.  Louisville  Banking  Co.,  11  Bush.  180,  21  Am. 
Rep.  209,  there  was  indorsed  upon  the  back  of  an  accepted 
bill  of  exchange  an  agreement  by  the  drawers,  indorsers,  and 
acceptors  thereof  "  to  pay  a  reasonable  attorney's  fee  to  any 
holder  thereof  if  the  same  shall  hereafter  be  sued  upon,  and 
also  pay  interest  at  the  rate  of  ten  per  cent  per  annum  after 
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maturity  until  paid";  and  it  was  claimed  that  the  written 
agreement  so  indorsed  upon  the  bill  destroyed  its  negotiabil- 
ity on  the  ground  that  the  amount  of  the  attorney's  fee  was 
not  ascertained,  and  hence  that  the  bill  was  for  an  uncertain 
amount;  but  the  court  held  otherwise  and  said:  "  The  amount 
to  be  paid  at  maturity  was  fixed  and  certain,  and  it  was  only 
in  the  event  that  the  bill  was  not  paid  when  due,  that  any 
uncertainty  arose.  The  reason  for  the  rule  that  the  amount 
to  be  paid  must  be  fixed  and  certain  is,  that  the  paper  is  to 
become  a  substitute  for  money,  and  this  it  cannot  be,  unless 
it  can  be  ascertained  from  it  exactly  how  much  money  it 
represents.  As  long,  therefore,  as  it  remains  a  substitute  for 
money,  the  amount,  which  it  entitles  the  holder  to  demand, 
must  be  fixed  and  certain;  but  when  it  is  past  due,  it  ceases 
to  have  that  peculiar  quality  denominated  negotiability,  or  to 
perform  the  office  of  money;  and  hence,  anything  which  only 
renders  its  amount  uncertain  after  it  has  ceased  to  be  a  sub- 
stitute for  money,  but  which  in  nowise  affected  it  until  after 
it  had  performed  its  office,  cannot  prevent  its  becoming  nego- 
tiable paper." 

In  Seaton  v.  Scovill,  18  Kan.  433,  26  Am.  Rep.  779,  a  note 
for  the  payment  of  a  certain  sum  "  with  interest  at  twelve  per 
cent  per  annum  after  due  until  paid;  also,  costs  of  collecting, 
including  reasonable  attorney  fees  if  suit  be  instituted  on  this 
note,"  was  held  to  be  negotiable,  and  Mr.  Justice  Brewer,  de- 
livering the  opinion  of  the  court,  quoted  with  approval  the 
above  extract  from  the  Kentucky  case,  and  said:  "The 
amount  due  at  the  maturity  of  the  paper  is  certain;  and  the 
only  uncertainty  is  in  the  amount  which  shall  be  collectible 
in  case  the  maker  defaults  at  the  maturity  of  the  paper  in  his 
promise  to  pay,  and  the  holder  is  driven  to  the  necessity  of 
instituting  a  suit  for  collection,  and  then  only  as  to  the  ex- 
penses of  such  collection." 

In  Sperry  v.  Horr,  32  Iowa,  184,  each  of  the  notes  sued  upon 
was  for  a  certain  sum  and  contained  the  following  words: 
*'  with  ten  per  cent  interest  until  paid;  if  not  paid  when  due, 
and  suit  is  brought  thereon,  I  hereby  agree  to  pay  collection 
and  attorney  fees  therefor";  and  the  court  held  them  to  be 
negotiable,  saying:  "  the  attorneys'  fees  are  not  part  of  the 
sums  due  on  the  notes,  but  is  an  amount  for  which  the  maker 
may  become  liable  when  a  legal  remedy  is  enforced  against 
him":  Shugart  v.  Pattee,  37  Iowa,  422;  First  Nat.  Bank  v. 
Breese^  39   Iowa,   640;  Howenstein  v.   Barnes,   5  Dill.   482; 
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ScTdesinger  ▼.  Arline,  31  Fed.  Rep.  648;  Wilson  S.  M,  Co.  v» 
Moreno,  6  Saw.  35. 

Inasmuch  as  the  note  is  negotiable  and  passes  by  indorse- 
ment to  the  assignee,  the  agreement  as  to  the  attorneys'  fee, 
also  passes  to  such  assignee  as  a  part  of  the  note.  The  stipu- 
lation or  promise  to  pay  the  attorney's  fee  is  not  made  with 
the  payee  alone.  The  note  is  payable  to  the  payee  or  order. 
The  promise  is  as  much  to  the  holder  as  to  the  original  payee. 
The  fee  is  to  be  paid  if  the  note  is  not  paid  when  due,  whether 
it  is  then  owned  by  the  payee,  or  by  any  other  holder.  More- 
over, the  attorney's  fee  is  an  incident  to  the  main  debt  and 
passes  with  it:  Bank  of  British  North  America  v.  Ellis,  2  Fed. 
Rep.  44;  2  Daniel  on  Negotiable  Instruments,  sec.  62a;  Adams 
V.  Addington,  16  Fed.  Rep.  89.  The  promise  to  pay  it,  thereby 
lessening  the  cost  of  collection  in  case  of  suit,  gives  the  note 
currency  as  well  as  security,  and  is  regarded  as  a  provision 
for  the  indorsee  or  holder,  as  well  as  for  the  payee:  Bank  of 
British  North  America  v.  Ellis,  6  Saw.  96.  Daniel  in  his 
work  on  Negotiable  Instruments,  vol.  2,  sec.  62a,  says: 
"When  the  added  stipulation  is  deemed  valid  and  the  bill  or 
note  negotiable,  such  stipulation  becomes  a  part  of  the  ac- 
ceptor's or  indorser's  contract,  and  need  not  be  sued  for  by  the 
attorney,  but  is  recoverable  by  the  holder  of  the  instrument." 
See  cases  cited  in  note  3. 

A  further  question  arises  as  to  the  mode  of  enforcing  the 
collection  of  tlu  fe  .  It  is  said  that  it  cannot  be  recovered  in 
a  separate  suit  it  it  is  not  embraced  in  the  recovery  on  the 
note.  Such  seems  to  be  the  doctrine  in  Indiana:  Smiley  v. 
Meir,  47  Ind.  559.  In  a  case  in  Iowa,  also,  where  the  note 
sued  on  contained  a  stipulation  "  to  pay,  in  addition  to  the 
amount  thereof,  fifteen  dollars  attorneys'  fees  if  the  note  is 
collected  by  suit,"  it  was  held,  not  to  be  the  intention  of  the 
parties  that  the  fee  should  become  due  only  after  the  note  was 
collected  by  suit,  but  to  be  their  intention  that  the  fee  should 
be  recoverable  with  the  amount  of  the  note:  Shugart  v.  Pattee^ 
37  Iowa,  422. 

In  this  state  it  has  been  held  that  the  fee  is  not  due  when 
the  suit  is  brought  on  the  note,  and  therefore  cannot  be  in- 
cluded in  the  assessment  of  damages:  Nickerson  v.  Babcock, 
29  111.  497;  Easter  v.  Boyd,  79  111.  325.  In  the  two  cases, 
however,  in  which  the  court  so  held,  there  was  no  express 
agreement  in  the  note  that  the  fee  might  be  recovered  in  a 
separate  suit:   Nickerson  v.   Bahcock^  29  111.  497;  Easter  v. 
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Boyd,  79  111.  325.  In  the  case  at  bar,  the  promise  is  "  to  pay 
ten  per  cent  on  the  amount  due  hereon  in  addition  as  an  at- 
torney's fee  and  to  be  recovered  as  a  part  of  this  note,  or  by 
separate  suit."  Whether  or  not  a  stipulation  to  pay  the  fee  to 
be  recovered  as  a  part  of  the  note,  in  case  suit  is  brought  on 
it  for  its  nonpayment  when  due,  is  so  far  a  mere  incident  to 
the  main  debt  that  a  separate  suit  cannot  be  brought  for  the 
fee  after  the  termination  of  the  suit  on  the  note,  is  a  question 
which  is  not  presented  by  this  record.  We  see  no  reason  why 
the  maker  of  the  note  may  not  stipulate  that  a  separate  suit 
may  be  brought  for  the  fee,  and  why  such  stipulation  cannot 
be  enforced  by  the  payee  or  the  holder.  If  the  written  prom- 
ise to  pay  the  fee  passes  to  the  holder  by  the  indorsement,  the 
written  agreement  as  to  the  mode  of  recovery  also  passes. 
The  fact,  that  the  engagement  to  pay  a  fee  is  incidental  and 
ancillary  to  the  main  engagement  to  pay  the  debt,  does  not 
prevent  the  maker  of  the  note  from  agreeing  to  submit  to  a 
separate  suit  for  the  recovery  of  the  fee.  We  are  therefore  of 
the  opinion  that  the  present  suit  is  properly  brought. 

It  is  further  claimed,  that  the  agreement  to  pay  ten  per  cent 
as  a  fee  is  usurious.  The  authorities  above  referred  to  hold  to 
the  contrary:  Stonemanv.  Pyle,  35  Ind.  103;  9  Am.  Rep.  637J 
Wilson  Sewing  Machine  Co.  v.  Moreno,  6  Saw.  35.  See  also  2 
Parsons  on  Notes  and  Bills,  413,  414;  Clawson  v.  Munson,  55 
111.  394;  Barton  v.  Farmers'  etc.  Nat.  Bank,  122  111.  352. 
There  is  here  no  violation  of  the  usury  law,  because  the 
agreement  "  provides  for  no  new  or  additional  compensation 
or  interest  for  the  use  of  the  money  because  of  the  failure  to 
pay  at  maturity.  It  is  not  in  the  nature  of  a  contract  for  ad- 
ditional interest,  but  a  provision  merely  against  loss  or 
damage  to  the  payee  (or  holder)  specifically  pointed  out": 
Barton  v.  Farmers'  etc.  Nat.  Banhi  122  111.  352.  There  is 
nothing  to  show  that  ten  per  cent  on  the  amount  due  is  an 
unreasonable  fee.  The  defendant  stood  by  his  demurrer  to 
the  declaration,  which  described  the  notes,  and  the  provision 
therein  for  a  fee  of  ten  per  cent.  The  declaration  must 
therefore  be  regarded  as  alleging  in  substance,  that  a  reason- 
able attorneys'  fee  was  ten  per  cent  on  the  amount  due  on 
the  notes:   Smiley  v.  Meir,  47  Ind.  559. 

The  judgment  of  the  appellate  court  is  affirmed. 


Kbootiablb  Instrumbnts  —  Promissory  Notes  —  DEyiNiriow.  —  A  writ- 
ten promise  to  pay  a  certain  sam  of  money  at  a  day  certain  for  a  valid  con- 
sideration, is  a  promissory  note:  Siegelv.  Chicago  etc.  Sav.  Bank,  131  111.  569; 
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19  Am.  St.  Rep.  61;  notes  to  Gay  v.  Rooke,  21  Am.  St.  Rep.  436,  and 
Chandler  v.  Carey,  8  Am.  St.  Rep.  815;  Jenninga  v.  First  Nat.  Bank,  16  Am. 
St.  Rep.  214,  where  the  ca^es  giving  the  definition  of  promissory  notes  an 
given.     See  also  extended  note  to  Currier  v.  Lockwood,  16  Am.  Rep.  43. 

Nbootiablb  Instbumbnts  —  Effect  of  Stipulation  to  Pay  Attobnkt's 
Feb.  —  A  stipulation  in  a  negotiable  instrument  to  pay  all  attorney's  fees  ia 
case  of  a  suit  thereon,  does  not  destroy  its  negotiability:  Bank  v.  Fvqua, 
11  Mont.  285;  28  Am.  St.  Rep.  461,  and  note;  Montgomerg  v.  Oroaat/iwaitt 
90  Ala.  553;  24  Am.  St.  Rep.  832,  and  note;  Botoie  v.  Hall,  69  Md.  433;  9 
Am.  St.  Rep.  433,  and  note.  The  following  cases  hold  that  a  stipulation  in 
a  promissory  note  for  the  payment  of  an  attorney's  fee  in  case  of  a  suit  t« 
enforce  its  payment,  renders  the  note  nonnegotiable:  First  Nat.  Bank  r. 
Babcock,  94  Cal.  96;  28  Am.  St.  Rep.  94,  and  note;  Altman  r.  Bittersho/er, 
€8  Mich.  287;  13  Am.  St.  Rep.  341.  Such  a  stipulation  in  a  note  entitles 
the  holder  to  recover  the  attorney's  fee;  Bank  t.  Fuqua,  11  Mont.  285;  28 
Am.  St.  Rep.  461. 

Neootiablb  Instbumbnts.  —  Conditions  Affecting  NEGOTiABiLrrr: 
See  Iron  City  Nat.  Bank  v.  McGord,  139  Pa.  St.  52;  23  Am.  St.  Rep.  166, 
and  note  with  cases  collected;  note  to  Jennings  r.  First  NaL  Bankf  16  Am. 
St.  Rep.  214. 
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Klinb  tr.  Bank  op  Tbsoott. 

[50  Kansas,  91.] 

VcOO'flABI.B  InSTRTTMBNTS. — CORPORATB   NoTB   InDOBSSD   BT   DiBBOTOBS— 

Parol  Evidbnob  to  Show  Capacity  in  -which  thbt  Sionbd,  whbji 
Admissiblb. — Tho  directors  of  a  corporation  who  write  their  names  np> 
on  the  back  of  a  corporate  note,  before  its  delivery,  and  append  their 
official  title  to  their  signatures,  may,  as  against  the  original  payee  or  any 
■nbseqaent  holder  who  accepts  the  note  as  collateral  security  with  full 
notice  of  all  the  facts  and  circumstances  connected  with  its  delirery, 
show  by  parol  evidence  that  they  indorsed  the  instrument  merely  MM 
agents  of  the  corporation  and  not  in  their  individual  capacity. 

AcTiow  by  the  Bank  of  Tescott,  against  the  Kanopolis 
Creamery  Company  and  others,  upon  a  promissory  note  of 
the  following  tenor: — 
"$950.  Kanopolts,  Kas.,  June  1,  1888. 

"Nine  months  after  date,  we  promise  to  pay  to  the  order  of 
Western  Creamery  Building  and  Supply  Company,  nine  hun- 
dred fifty  dollars,  at  the  Kanopolis  State  Bank,  Kanopolis, 
Kas.,  with  interest  at  the  rate  of  twelve  per  cent  per  annum, 
from  date  until  paid. 

[Signed.]  Kanopolis  Creamery  Company, 

"  No.  1120.  H.  C.  Waitb,  President, 

"  Due  March  1,  1889.  W.  B.  Woolby,  Secretary,* 

On  the  back  of  the  note  was: — 

"W.  P.  Klinb^ 
Wm.  Vandevbntbb, 
H.  V.  Faris, 
D.  H.  Funk, 

Board  of  IHrector$»" 
m 
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The  petition  charged  and  sought  to  hold  as  guarantors  th« 
persons  whose  names  were  thus  indorsed  upon  the  instru- 
ment. 

Lafferty  and  Sternberg,  for  the  plaintiflfs  in  error. 
Chipman  and  Maltby,  for  the  defendant  in  error. 

HoRTON,  C.  J.  On  August  15,  1888,  the  discount  com- 
mittee of  the  Bank  of  Tescott  accepted  the  note  of  the  Kan- 
opolis  Creamery  Company  to  the  Western  Creamery  Building 
and  Supply  Company,  of  June  1,  1888,  for  nine  hundred  and 
fifty  dollars,  "  as  collateral."  F.  F.  Scidmore,  F.  L.  Scidmore, 
and  M.  B.  Buell  were  partners,  under  the  firm  name  of  the 
Western  Creamery  Building  and  Supply  Company.  This 
company  was  also  a  stockholder  in  the  Kanopolis  Creamery 
Company,  a  corporation  duly  organized  and  existing  under 
the  laws  of  this  state.  F.  L.  Scidmore  was  a  director  of  the 
Bank  of  Tescott.  F.  F.  Scidmore  was  the  cashier  of  the  bank, 
and  the  discount  committee  of  the  bank  consisted  of  F.  F. 
Scidmore,  T.  E.  Scidmore,  and  T.  B.  Seers.  F.  F.  Scidmore 
was  the  person  who  secured  the  note  sued  on,  and  knew  all 
the  facts  and  circumstances  under  which  it  was  executed  and 
delivered,  and  was  present  with  the  discount  committee  of  the 
bank  when  that  committee  acted  upon  and  accepted  the  same. 
Under  the  rule  in  Mann  v.  Second  Nat.  BanJc^  30  Kan.  412, 
we  must  treat  the  note  as  if  this  action  were  between  the 
original  parties  only,  as  if  no  assignment  or  transfer  had  been 
made.  The  trial  court  held  that  the  note  upon  its  face  was 
the  note  of  the  Kanopolis  Creamery  Company,  and  that  Waite 
and  Wooley  executed  it  in  their  official  capacity  only, 
but  that  the  parties  who  signed  upon  the  back  were  liable 
personally  as  guarantors.  If  extrinsic  evidence  were  not  ad- 
missible, the  ruling  of  the  trial  court  would  be  correct.  Under 
the  authorities,  if  the  parties  who  signed  the  note  on  the  back, 
and  who  composed  the  board  of  directors  of  the  Kanopolis 
Creamery  Company,  had  signed  the  note  upon  its  face,  they 
could  show  they  made  it  only  in  their  official  capacity  as 
directors  of  the  corporation. 

"  Where  individuals  subscribe  their  proper  names  to  a 
promissory  note,  prima  facie,  they  are  personally  liable, 
though  they  add  a  description  of  the  character  in  which  the 
note  is  given;  but  such  presumption  of  liability  may  be  re- 
butted, as  between  the  original  parties,  by  proof  that  the  note 
was  in  fact  given  by  the  makers  as  agents,  with  the  payee's 
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knowledge":  By  las  on  Bills,  27,  n.  1;  Haile  v.  Peirce,  32  Md. 
327;  3  Am.  Rep.  139;  McWhirt  v.  McKee^  6  Kan.  412;  Talley 
▼.  Burtis,  45  Kan.  147. 

In  this  case,  it  is  claimed  that  if  extrinsic  evidence  had 
been  received,  it  would  have  shown  the  directors  of  the  Kan- 
opolis  Creamery  Company  —  the  corporation  —  signed  their 
names  at  the  instance  of  F.  F.  Scidmore,  one  of  the  members 
of  the  Western  Creamery  Building  and  Supply  Company,  on 
the  back  of  the  note  as  officers  of  the  corporation,  and  for  the 
corporation  only.  It  is  claimed  that  F.  F.  Scidmore  assured 
these  directors  that  the  only  way  to  make  a  corporation  note 
was  for  the  officers  and  directors  of  the  corporation  to  sign 
their  names  and  affix  their  official  positions  thereto,  and  that 
the  note  was  thus  signed  under  his  direction  to  bind  the  cor- 
poration, but  not  the  officers  individually.  If  the  parties  who 
wrote  their  names  upon  the  back  of  the  note  as  directors  had 
signed  their  names  upon  the  face  thereof,  they  could  have 
shown  by  extrinsic  evidence  that  they  were  acting  for  the 
corporation  only,  and  we  perceive  no  reason  why,  as  between 
the  original  parties  or  any  subsequent  holder  of  the  note  ac- 
cepting the  same  as  collateral,  with  full  notice  of  all  the  facts 
and  circumstances  connected  with  the  execution  and  delivery 
thereof,  the  same  rule  will  not  apply  when  such  signatures 
are  upon  the  back  of  the  instrument  before  delivery. 

In  Fullerton  v.  Hill,  48  Kan.  558,  it  was  ruled  that  "  a  stran- 
ger to  a  promissory  note,  who  writes  his  name  across  the 
back  thereof  before  it  is  delivered  to  the  payee,  incurs  prima 
facie  the  liability  of  the  guarantor.  But  parol  proof  may  be 
received  to  show  the  exact  liability  of  such  indorser,  by  show- 
ing the  agreement  and  understanding  of  the  parties  at  the 
time  of  such  indorsement":  Baker  v.  Chambles,  4  G.  Greene, 
428;  Whitney  v.  Inhabitants  of  Stow,  111  Mass.  368;  Souhegan 
Nat.  Bank  v.  Boardman,  46  Minn.  293;  Metcalf  y.  WilliaTm, 
104  U.  S.  93;  Good  v.  Martin,  95  U.  S.  90. 

"  Considerable  diversity  of  decision,  it  must  be  admitted,  is 
found  in  the  reported  cases  where  the  record  presents  the  case 
of  a  blank  indorsement  by  a  third  party,  made  before  the  in- 
strument is  indorsed  by  the  payee,  and  before  it  is  delivered 
to  take  efiFect,  the  question  being  whether  the  party  is  to  be 
deemed  an  original  promisor,  guarantor,  or  indorser.  Irrecon- 
cilable conflict  exists  in  that  regard ;  but  there  is  one  prin- 
ciple upon  the  subject  almost  universally  admitted  by  them 
all,  and  that  is,  that  the  interpretation  of  the  contract  ought 
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in  every  case  to  be  such  as  will  carry  into  effect  the  intention 
of  the  parties,  and  in  most  cases  it  is  admitted  that  proofs  of 
the  facts  and  circumstances  which  took  place  at  the  time  of 
the  transaction  are  admissible  to  aid  in  the  interpretation 
of  the  language  employed":  Denton  v.  Peters,  L.  R.  5  Q.  B. 
475;  Good  v.  Martin,  95  U.  S.  90. 

We  think  that  the  parties  who  signed  as  directors  had  the 
right,  at  the  trial,  to  give  in  evidence  to  the  jury  that  the 
note  in  question  was  not  their  note  as  guarantors,  but  that  it 
was  the  note  of  the  Kanopolis  Creamery  Company  only. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

Negotiablb  Instruments — Execution  by  Corporate  Ofpicbrs  —  PAROt 
Evidence  to  Show  Capacity  in  which  they  Signed,  — The  signing  of  • 
negotiable  instrument  as  an  officer  of  a  corporation  may  import  either  an  in* 
dividual  or  a  corporate  liability,  and  where  there  ia  nothing  in  the  body  of 
the  instrument  to  show  the  nature  of  the  obligation,  parol  evidence  i8  admis- 
sible to  determine  its  true  character:  Kean  v.  Davis,  1  Zab.  683;  47  Am. 
Dec,  182;  Pease  v.  Pease,  35  Conn,  131;  95  Am.  Dec.  225,  and  note;  Bean  v. 
Pioneer  Min.  Co.,  66  Cal,  451;  56  Am.  Rep.  106.  A  note  not  in  the  corpo- 
rate name  and  not  disclosing  any  agency  from  the  corporation  to  make  it  is 
pji'Tna  facie  not  the  note  of  the  corporation,  but  evidence  aliunde  may  be  in- 
troduced to  rebut  this  presumption:  Melledge  v.  Boston  Iron  Co.,  6  Cush.  158; 
51  Am.  Dec.  59,  and  note.  A  note  commencing  with  "we  promise  to  pay," 
signed  with  the  name  of  the  corporation  and  "  F.  Kraus,  President,"  is  the 
note  of  the  company  only,  and  parol  evidence  is  not  admissible  to  prove  that 
the  president  did  not  sign  the  name  of  the  company,  but  did  sign  his  own 
name  aa  a  joint  maker:  Liebscher  v.  Kraua,  74  Wis.  387;  17  Am.  St.  Rep. 
171,  and  note.  To  the  same  effect  see  McCandlesa  v.  Belle  Blaine  CantUng 
Co.,  78  Iowa,  161;  16  Am.  St.  Rep.  429,  and  note. 
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[50  Kansas,  108.] 
Partnership  —  Dormant  Partner,  when  not  Liable,  —  Where  the  osten- 
sible partner  in  a  firm  comprising  two  dormant  partners,  just  before  the 
date  at  which  it  is  agreed  that  the  dormant  partners  shall  retire,  orders 
goods  in  hia  own  name  from  a  person  who  does  not  acquire  any  knowl- 
edge  of  the  existence  of  the  partnership  until  long  after  its  dissolution, 
and  expressly  directs  that  the  goods  shall  not  be  shipped  until  after  the 
day  fixed  for  such  dissolution,  he  aloue  is  liable  for  the  price,  unless  it 
is  shown  that  the  retiring  partners  have  received  the  benefits  of  the 
transaction. 

Action  for  goods  sold  and  delivered.    The  material  facts 
Bufficiently  appear  from  the  opinion. 
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H.  C,  Solomon,  for  the  plaintiflfs  in  error.  . 

Wells  and  Wells,  for  the  defendants  in  error,  Settle  and 

Keith. 

Johnston,  J.  It  is  insisted  by  plaintiffs  in  error  that  a» 
Settle  and  Keith  were  dormant  partners  of  the  firm  of  John 
Y.  Benfer,  they  are  liable  for  the  goods  ordered  during  the 
existence  of  the  partnership.  It  will  be  observed  that  while 
the  goods  were  ordered  during  the  continuance  of  the  part- 
nership, they  were  not  to  be  shipped  nor  delivered  until 
the  partnership  had  expired.  By  agreement  of  the  parties, 
the  partnership  was  to  be  discontinued  on  the  last  day  of 
February,  1888,  and  Benfer  ordered  the  goods  in  his  own 
name,  to  be  shipped  the  day  after  the  dissolution  of  the  part- 
nership occurred.  It  is  true,  as  contended,  that  the  persons 
who  participate  in  the  profits  of  a  trade  or  business,  ostensi- 
bly carried  on  by  another,  are  liable  for  contracts  made  and 
credits  given  during  the  existence  of  the  partnership.  The 
credit  is  not  presumed  to  have  been  given  on  the  sole  and 
separate  responsibility  of  the  ostensible  partner,  but  binds  all 
for  whom  the  partner  acts,  if  done  in  their  business  and  for 
their  benefit,  to  the  same  extent  as  though  the  partnership 
had  been  open  and  avowed.  Here,  however,  no  goods  had 
been  furnished,  no  sale  made,  nor  was  any  credit  given  while 
the  partnership  existed. 

Particular  attention  is  called  to  the  case  of  Bromley  v. 
Elliot,  38  N.  H.  287,  75  Am.  Dec.  182,  as  being  on  all  fours 
with  the  case  at  bar.  In  that  case  the  goods  were  furnished 
and  the  credit  given  while  the  dormant  partner  was  a  mem- 
ber of  the  firm.  He  received  the  benefits  of  the  transaction^ 
and,  according  to  all  the  authorities,  was  equally  liable  with 
the  ostensible  partner.  The  distinction  in  this  case  is,  that 
the  goods  were  not  received  while  Settle  and  Keith  were  con- 
nected with  the  partnership,  nor  was  it  intended  by  Benfer 
that  they  should  be  shipped  and  delivered  to  the  firm.  Know- 
ing that  the  partnership  would  expire  with  the  month  of 
February,  Benfer  ordered  the  goods  in  his  own  name,  and 
particularly  directed  that  they  should  not  be  shipped  to  him 
until  the  1st  of  March,  after  the  expiration  of  the  partner- 
ship. It  was  evidently  his  intention  that  no  sale  or  shipment 
would  be  made  to  the  firm,  and  that  delivery  would  be  pur- 
posely deferred  until  he  would  have  absolute  control  of  the 
business.      No  benefits  were  received  by  Settle  and  Keith 
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from  the  transaction,  nor  was  there  any  credit  given  to  the 
firm  for  these  goods  while  they  were  members  of  it.  A  dor- 
mant partner,  when  discovered,  is  liable  to  the  same  extent 
as  an  ostensible  partner,  but  no  further;  and  if  the  partner- 
ship had  been  open  and  avowed  in  this  case,  and  its  dura- 
tion known,  and  Benfer  had  ordered  goods  in  his  own  name 
to  be  shipped  and  delivered  after  the  dissolution  of  the  part- 
nership. Settle  and  Keith  would  not  have  been  liable  for  the 
value  of  the  same.  Judge  Story,  in  speaking  of  the  liability  of 
dormant  partners,  remarks  that,  "  of  course,  the  retiring  part- 
ner is  not  by  his  retirement  exonerated  from  the  prior  debts 
and  liabilities  of  the  firm.  In  the  first  place,  then,  a  dormant 
partner  is  not  liable  for  any  debts  or  other  contracts  of  the 
firm,  except  for  those  which  are  contractod  during  the  period 
that  he  remains  a  dormant  partner.  Upon  his  retirement,  his 
liability  ceases,  as  it  began,  de  jure,  only  with  his  accession 
to  the  firm.  The  reason  is,  that  no  credit  is,  in  fact,  in  such 
case  given  to  the  dormant  partner.  His  liability  is  created 
by  operation  of  law,  independent  of  his  intention,  from  his 
mere  participation  in  the  profits  of  the  business,  and  there- 
fore it  ceases  by  operation  of  law  as  soon  as  such  participa- 
tion in  the  profits  ceases,  whether  notice  of  his  retirement  ba 
given  or  not":  Story  on  Partnership,  sec.  159.  See  also 
Parsons  on  Partnership,  3d  ed.,  451. 

Here  no  liability  was  created  until  Settle  and  Keith  had 
retired  from  the  firm.  The  goods  never  came  into  the  pos- 
session of  the  firm,  nor  was  it  the  purpose  that  they  should. 
They  were  sold  to  Benfer,  and  came  into  his  individual  pos- 
session as  his  own  property,  and  he  sold  them  as  such.  We 
think  the  court  correctly  held  that  he  alone  was  liable  for  the 
price  of  the  same. 

The  judgment  of  the  district  court  will  be  aflBrmed. 

Partnership  —  Liabilitt  or  Dormant  Partners.  — A  dormant  partner 
after  he  withdraws  from  the  partnership,  as  to  one  who  knows  that  he  is  a 
partner,  continues  to  be  responsible  to  the  same  extent  that  an  ostensible 
partner  would  be  under  similar  circumstances:  Lieb  v.  Craddoek,  87  Ky. 
625.  A  dormant  partner  is  liable  to  the  full  extent  of  an  engagement  in  mat* 
ters  which  according  to  the  usual  course  of  dealing  have  reference  to  tha 
business  transacted  by  the  firm:  Brooke  v.  WashingUm,  8  Gratt.  248;  66  Am. 
Dee.  142;  Bromley  v.  Eaiot,  38  N.  H.  287;  76  Am.  Dea  182,  and  note;  Rich' 
ardton  r.  Farmer,  36  Mo.  35;  88  Am.  Dea  129,  and  note.  The  powers  and 
liability  of  dormant  partners  are  thoroughly  discussed  in  the  monogmphia 
note  to  Brooke  ▼.  WaalUngton,  56  Am.  Dec  147-151. 
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Demareb  V.  Scates. 

[SO  Kansas,  275.] 
Public  Officers,  Qualifications  of — Eliqibilitt,  Mkavino  Of. — Where 
a  statute  provides  that  "no  person  holding  any  state,  coanty,  township, 
or  city  office,  or  any  employer,  officer,  or  stockholder  in  any  railroad  in 
which  the  county  holds  stock,  shall  be  eligible  to  the  office  of  county 
commissioner,"  the  word  "eligible"  signifies  "legally  qualified  to  hold 
office,"  and  does  not  comprehend  the  two  meanings,  "capable  of  being 
elected,"  and  "capable  of  holding  office,"  Hence,  even  though  a  per- 
son may  under  the  above  provision  be  disqualified  for  the  office  of 
county  commissioner  at  the  time  of  his  election,  he  is  entitled  to  be  In- 
ducted into  the  office  if  his  disqualification  is  removed  before  the  day 
appointed  for  entering  upon  his  duties  arrives. 

Original  proceeding  in  quo  warranto  to  test  the  right  of 
the  plaintiff  to  the  possession  of  the  office  of  county  commis- 
sioner, which  his  predecessor  refused  to  surrender  to  him 
on  the  ground  that,  at  the  time  of  his  election,  he  was  dis- 
qualified to  hold  the  office. 

Edwin  A.  Austin,  for  the  plaintiff. 

James  K.  Beauchamp,  for  the  respondent. 

•  T.  S.  Brown,  of  counsel. 

HoRTON,  C.  J.  The  principal  question  in  this  case  is  whether 
T.  E.  Demaree  was  eligible  to  take  the  office  of  county  com- 
missioner of  Seward  County  on  the  ninth  day  of  January, 
1893.  He  was  elected  on  the  eighth  day  of  November,  1892. 
At  that  time  he  was  the  treasurer  of  the  township  of  Fargo 
of  his  county.  Paragraph  1622,  General  Statutes  of  1889, 
reads:  "  No  person  holding  any  state,  county,  township,  or 
city  office,  or  any  employer,  officer,  or  stockholder,  in  any 
railroad  in  which  the  county  owns  stock,  shall  be  eligible  to 
the  office  of  county  commissioner." 

The  contention  is  over  the  meaning  that  should  be  given  to 
the  word  "  eligible  "  in  the  statute.  This  word  is  determined  by 
law  and  other  standard  lexicographers  thus:  Black:  ''Capa- 
ble of  being  chosen  ";  "competency  to  hold  office."  Bouvier 
and  Anderson:  "  This  term  relates  to  the  capacity  of  holding, 
as  well  as  that  of  being  elected  to  an  office."  Abbott:  "The 
term  'eligible  to  office'  relates  to  the  capacity  of  holding  as 
well  as  the  capacity  of  being  elected."  19  Am.  &  Eng.  Ency. 
of  Law,  397:  "Capable  of  being  chosen  ";  "implying  compe- 
tency to  hold  the  office,  if  chosen."  Worcester:  "  Legally 
qualified ";    "  capable   of  being   legally   chosen."     Webster: 

AM.  ST.  Rep.,  Vol.  XXXIV.  —8 
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"That  may  be  selected";  "legally  qualified  to  be  elected 
and  to  hold  ofSce."  Some  law  writers  define  the  word  as 
*' legally  qualified;  as,  eligible  to  office";  "legally  qualified 
to  hold  office";  "electible";  "proper  to  be  chosen";  "quali- 
fied to  be  elected." 

Plaintiff  contends  that  "legally  qualified"  is  the  proper 
definition  of  the  word  "eligible,"  as  used  in  this  statute.  On 
the  other  hand,  it  is  contended  by  the  defendant  that  "eligi- 
ble" means  "proper  to  be  chosen,"  "qualified  to  be  elected," 
"that  may  be  elected";  that  is,  the  candidate  for  county 
commissioner  must  be  eligible  to  the  office  at  the  time  of  the 
election. 

It  is  a  cardinal  rule  of  construction  that  the  words  of  a 
statute  should  be  so  construed  as  to  carry  out  the  purpose  or 
intent  of  the  lawmakers.  Therefore,  if  a  word  in  the  statute 
has  two  or  more  definitions  according  to  the  standard  lexico- 
graphers, that  definition  should  be  given  in  its  construction 
that  will  best  subserve  the  general  purpose  for  which  it  was 
enacted.  The  literal  or  strict  meaning  of  a  word  sometimes 
gives  way  to  its  general  import.  "  The  sense  and  reason  of 
the  law  are  the  soul  of  the  law":  Intoxicating  Liquor  Cases f 
25  Kan.  751;  37  Am.  Rep.  284. 

In  Privett  v.  Bickford,  26  Kan.  52,  40  Am.  Rep.  301,  there 
was  construed  the  provision  of  our  constitution  ordaining  that 
no  person  who  has  ever  voluntarily  borne  arms  against  the 
government  of  the  United  States  shall  be  qualified  to  hold 
office  in  this  state  until  such  disability  is  removed  by  a  vote 
of  two  thirds  of  all  the  members  of  both  branches  of  the  legis- 
lature. In  that  case  it  was  said:  "This  provision  operates 
upon  the  capacity  of  the  person  to  take  office,  rather  than  aa 
a  disqualification  to  be  elected  to  an  office.  So  the  disquali- 
fication is  to  the  holding  of  the  office,  and  not  to  the  election. 
There  is  a  marked  distinction  between  a  person  who  is  inelig- 
ible or  incapable  of  being  elected,  and  one  who  may  hold  the 

office If  our  constitution  provided  that  the  plaintiff' was 

ineligible  to  be  elected,  instead  of  being  ineligible  to  hold  office, 
the  contention  of  the  defendant  would  be  good;  but  as  the 
ineligibility  is  not  as  to  the  election,  but  only  to  the  holding 
of  the  office,  such  ineligibility  is  cured  by  the  subsequent  re- 
moval of  the  disqualification." 

Although  the  statute  under  consideration  uses  the  word 
"  eligible  "  instead  of  the  words  "  qualified  to  hold  office,"  con- 
tained in  the  provision  of  the  constitution  referred  to,  yet,  if 
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"  legally  qualified  to  hold  office  "  is  the  meaning  that  may  be 
given  to  "eligible,"  the  statute  and  the  provision  of  the  con- 
stitution may  be  construed  alike,  without  difference;  that  is, 
as  going  only  to  the  holding  of  the  office.  If  the  statute  is 
a  prohibition  merely  against  any  person  holding  any  state, 
county,  township,  or  city  oflSce,  or  any  employer,  oflBcer,  or 
stockholder  in  any  railroad  in  which  the  county  holds  stock, 
from  being  elected  to  the  office  of  county  commissioner,  then 
a  person  "eligible  at  the  election,"  that  is,  "capable  of  being 
legally  chosen,"  might  be  elected  to  the  office  of  county  com- 
missioner, and  afterwards  accept  a  state,  county,  township,  or 
city  office,  or  become  a  stockholder  in  a  railroad  in  which  the 
county  has  stock.  If  "eligible"  is  to  be  construed  as  to  the 
capacity  of  being  chosen  or  elected,  the  statute  would  be  of 
no  actual  benefit.  It  would  permit  that  to  be  done  which 
it  was  evidently  the  purpose  of  the  lawmakers  to  prevent. 
They  did  not  desire  a  county  commissioner  to  hold  another 
office,  or  that  he  should  be  a  stockholder  in  a  railroad  in 
which  his  county  is  interested.  They  evidently  intended  to 
prohibit  a  county  commissioner,  while  holding  that  office, 
from  being  a  state,  county,  township,  or  city  officer,  and  also 
intended  to  prohibit  him,  while  holding  such  office,  from  be- 
ing an  employer,  officer,  or  stockholder  in  any  railroad  in 
which  his  county  owned  stock.  This  was  the  evil  sought  to 
be  avoided  by  the  statute.  Therefore,  to  construe  the  word 
"  eligible  "  as  meaning  "legally  qualified  to  hold  office,"  seems 
to  us  to  better  subserve  the  spirit,  as  well  as  the  letter,  of  the 
statute.  Even  if  we  should  construe  "  eligible "  as  "  elec- 
tible,"  or  "  proper  to  be  chosen,"  or  "  capable  of  being  elected," 
then,  to  carry  out  the  purpose  of  the  statute,  as  already  stated, 
we  must  also  give  "eligible"  the  additional  definition  of  "le- 
gally qualified,"  or  "  capable  of  holding  office,"  or  of  "  acting 
as  a  member,"  because  it  will  not  comply  with  the  spirit  of 
the  statute  to  rule  that  if  a  person  is  elected  county  commis- 
sioner, although  eligible  at  the  time  of  his  election,  he  may, 
after  his  election,  accept  the  other  offices  referred  to  in  the 
statute,  or  become  connected  with  a  railroad  in  which  the 
county  owns  stock.  To  give  these  two  different  definitions 
to  the  word  "eligible"  in  the  same  statute,  and  at  the  same 
time,  would  be  an  unusual  construction.  Generally,  a  word  in 
the  same  statute  is  not  construed  in  two  different  ways.  "  It 
has  been  the  constant  practice  of  the  Congress  of  the  United 
States  since  the  Rebellion  to  admit  persons  to  seats  in  that 
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body  who  were  ineligible  at  the  date  of  their  election,  but 
whose  disabilities  had  been  subsequently  removed":  McCrary 
on  Elections,  sec.  311. 

A  person  may,  therefore,  hold  the  oflBce  of  county  commis- 
sioner even  if,  when  elected,  he  is  disqualified  under  the  pro- 
visions of  the  statute.  If  he  becomes  qualified  after  the 
election  and  before  the  holding,  it  is  suflScient.  Among  the 
authorities  which  are  generally  cited  to  support  the  definition 
of  "  eligible  "  as  meaning  "  the  capacity  of  being  elected,"  are 
Carson  v.  McPhetridge,  15  Ind.  327;  Howard  v.  Shoemaker^ 
35  Ind.  Ill;  and  Jeffries  v.  Rowe,  63  Ind.  592.  More  recently 
(1883)  these  decisions  liave  been  carefully  re-examined  by 
the  supreme  court  of  Indiana,  in  Smith  v.  Moore,  90  Ind.  294. 
In  that  case,  a  provision  of  the  constitution  of  Indiana  was 
construed.  That  provision  reads:  "  No  person  elected  to  any 
judicial  office  shall,  during  the  term  for  which  he  shall  have 
been  elected,  be  eligible  to  any  office  of  trust  or  profit  under  the 
state  other  than  a  judicial  office." 

"Eligible"  was  defined  as  meaning  "legally  qualified," 
and  "  eligible  to  any  office,"  as  used  in  the  provision  of  the 
constitution,  was  construed  as  having  reference  to  the  qualifi- 
cation to  hold  office,  and  not  to  the  choosing  or  election  to 
such  office.  One  of  the  judges,  Elliott,  J.,  dissented;  but  that 
judge,  in  the  case  of  Brown  v.  Goben,  122  Ind.  113,  de- 
cided, under  all  the  circumstances,  it  was  best  to  adhere  to 
the  decision  in  Smith  v.  Moore,  90  Ind.  294.  He  said  in  his 
opinion,  among  other  things,  that,  — 

"  We  conclude,  therefore,  that  it  must  be  held  to  be  the 
settled  law  of  this  state  that  the  disqualification  must  exist 
at  the  time  the  term  of  office  begins,  and  that  the  right  of  the 
claimant  is  not  aff'ected  by  the  fact  that  at  the  time  of  his 
election  he  was  ineligible."  The  syllabus  in  that  case  reads: 
"  The  disqualification  must  exist  at  the  time  the  term  of  office 
begins,  the  right  of  the  claimant  not  being  aff'ected  by  the 
fact  that  at  the  time  of  his  election  he  was  ineligible." 

In  the  case  of  Vogel  v.  State,  107  Ind.  374,  the  judge 
writing  the  opinion  (Zollars,  J.),  speaking  for  the  court,  said: 
"  The  constitution  provides  that  '  no  person  elected  to  any 
judicial  office  shall,  during  the  term  for  which  he  shall  have 
been  elected,  be  eligible  to  any  office  of  trust  or  profit  under 
the  state,  other  than  a  judicial  office':  Rev.  Stats.  1881,  sec. 
176.  That  the  office  of  justice  of  the  peace  is  a  judicial  office, 
under  our  constitution  and  statutes,  is  well  settled.     It  was 
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held  in  the  case  of  Smith  v.  Moore,  90  Ind.  294,  that  a  judi- 
cial officer  may  be  elected  to  an  office  not  judicial,  the  term 
of  which  will  begin  after  the  expiration  of  the  judicial  term; 
in  other  words,  that  the  disability  imposed  by  the  constitu- 
tion has  reference  to  the  taking  and  holding  of  the  office,  and 
not  to  the  election.  That  case  has  been  followed  and  approved 
in  subsequent  cases.  Marks  was  eligible  to  take  and  hold 
the  office  of  township  trustee,  if  the  term  began  after  the  ex- 
piration of  his  term  as  justice  of  the  peace,  although  suet 
term  may  not  have  expired  at  the  time  of  the  election." 

A  part  of  the  syllabus  reads:  "A  judicial  officer  may  be 
elected  to  an  office  not  judicial,  the  term  of  which  will  begin 
after  the  expiration  of  the  judicial  term,  the  disability  im- 
posed by  the  constitution  merely  having  reference  to  the  tak- 
ing and  holding  of  the  office." 

The  court  at  that  time  consisted  of  five  judges.  The  decis- 
ion was  unanimous.  These  decisions  of  Indiana  referred  to 
must  be  considered  of  greater  force  because  the  earlier  decis- 
ions of  that  state  construed  "eligible  to  office  "  as  relating  "  to 
the  capacity  of  being  elected."  A  more  thorough  examination 
of  the  whole  subject  induced  that  court  to  change  its  former 
decisions,  and  to  construe  "eligible"  as  "going  only  to  the 
holding  of  the  office,"  and  not  to  mean  "  incapable  of  being 
chosen." 

The  case  of  People  v.  Hamilton,  24  111.  App.  609,  is  in  line 
with  the  later  Indiana  cases,  and  "eligible  to  the  office  of 
alderman  "  is  construed  to  mean  "  legally  qualified."  The 
disqualification  referred  to  in  the  statute  in  that  case  is  con- 
strued to  apply  to  the  office  and  not  the  election. 

In  addition  to  the  earlier  Indiana  cases,  we  are  also  cited 
to  Searcy  v.  Grow,  15  Cal.  117,  which  was  followed  in  People 
v.  Leonard,  73  Cal.  230;  State  v.  Clarke,  3  Nev.  566;  Taylor 
V.  Sullivan,  45  Minn.  309;  22  Am.  St.  Rep.  729;  and  In  re 
Corliss,  11  R.  I.  638;  23  Am.  Rep.  538.  The  decisions  in 
California  and  Nevada  are  commented  upon  in  Smith  v. 
Moore,  90  Ind.  294,  and  the  reasoning  by  which  the  conclu- 
sions were  reached  in  those  cases  was  not  satisfactory  to  that 
court.  The  same  may  be  said  of  the  reasoning  in  Taylor  v. 
Sullivan,  45  Minn.  309,  22  Am.  St.  Rep.  729,  as  applied  to  the 
statute  under  consideration.  In  the  Nevada  case,  which  con- 
strues the  word  "eligible"  as  meaning  "incapable  of  being 
legally  chosen,"  the  judge  writing  the  opinion  says:  "The 
etymology  of  the  word  and  the  meaning  generally  given  to  it 
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by  the  best  English  authors  would  hardly  justify  this  inter- 
pretation. But  the  word,  as  used  in  various  state  constitu* 
tions,  seems  to  justify  this  broader  and  more  comprehensive 
interpretation":  State  v.  Clarke,  3  Nev.  566. 

In  the  Rhode  Island  case,  the  language  of  the  constitutior 
IS,  "  that  no  person  holding  an  office  of  trust  or  profit  undei 
the  United  States  shall  be  appointed  an  elector."  The  su- 
preme court  of  that  state  construed  the  election  by  the  people 
as  constituting  an  appointment.  With  this  construction,  the 
disqualification  in  the  constitution  of  Rhode  Island  strikes  at 
the  beginning  of  the  matter;  that  is,  it  forbids  a-n  appointment 
or  the  election  of  an  ineligible  candidate.  That  case  is  there- 
fore not  in  conflict  with  the  views  of  this  court. 

The  other  objections  made  to  Demaree's  holding  the  office 
of  county  commissioner  were  not  well  taken. 

In  the  case  of  Rogers  v.  Slonaker,  32  Kan.  191,  Rogers's 
term  of  office  as  coroner  did  not  expire  until  January  14, 1884. 
He  attempted,  while  coroner,  on  January  12,  1884,  before  the 
expiration  of  his  term,  to  act  as  county  commissioner.  He 
tried  to  hold  these  two  offices  at  the  same  time.  This  cannot 
be  done. 

In  State  v.  Plymell,  46  Kan.  294,  Plymell  was  ineligible  to 
the  office  of  county  commissioner  because  he  continued  to  hold 
the  office  of  city  clerk.  He  attempted  to  discharge  the  duties 
of  county  commissioner.  He  also  tried  to  hold  two  offices  at 
the  same  time. 

Forbes,  who  was  elected  to  the  office  of  township  trustee  to 
succeed  Demaree,  was  notified  of  his  election  about  the  18th 
of  November,  1892.  He  qualified  December  31,  1892.  The 
acts  relating  to  township  officers  make  no  provision  for  any 
of  the  offices  therein  named  becoming  vacant  on  the  refusal 
or  neglect  of  the  officer  elected  to  give  the  official  bond  within 
the  time  prescribed  by  law:  Jones  v.  Gridley,  20  Kan.  584. 
On  the  9th  of  January,  1893,  at  the  time  that  Demaree  ap- 
peared and  demanded  his  office  as  a  member  of  the  board  of 
county  commissioners  of  Seward  County  from  the  third  com- 
missioners' district,  he  was  "eligible";  that  is,  he  was  "le- 
gally qualified  "  to  hold  the  office  at  that  time.  He  had  fully 
complied  with  all  the  provisions  of  the  statute,  and  Scates 
should  have  surrendered  to  him  the  office. 

The  claim  that  Demaree  off'ered  to  give  a  bribe  to  E.  D. 
Haines,  on  the  8th  of  November,  1892,  to  procure  his  vote,  we 
do  not  think  is  supported  by  the  evidence.     It  is  said  that 
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Demaree  agreed  with  Haines  to  use  his  influence  to  relocate 
a  Bchoolhouse  near  the  center  of  his  school  district  in  consid- 
eration that  Haines  would  vote  for  him  for  county  commis- 
sioner. Considering  all  the  evidence,  we  do  not  think  that 
Demaree  bribed  or  attempted  to  bribe  Haines  by  what  he  did 
about  the  relocation  of  the  schoolhouse. 

Judgment  of  ouster  will  be  rendered  against  the  defendant, 
with  costs. 

Johnston,  J.,  concurring. 


Allen,  J.,  dissented  from  the  opinion  of  his  colleagues.  After  alluding 
to  the  derivation  of  "eligible"  from  the  Latin  verb  eligere,  with  the  suffix 
"ible,"  which  would  seem  to  give  the  word,  naturally,  the  signification  of 
"able  to  be,  or  capable  of  being,  chosen,"  he  proceeded  as  follows:  "In  the 
passage  of  the  statutory  provision  under  consideration  two  purposes  may 
have  been  in  contemplation,  —  one,  a  prohibition  on  the  officers  and  other 
persons  rendered  ineligible  by  the  statute  from  being  candidates  at  the  elec- 
tion, and  from  being  voted  for  at  all;  the  other,  a  prohibition  on  the  holding 
by  one  person  of  two  offices,  of  the  kinds  mentioned,  at  the  same  time.  The 
intention  of  the  legislature  is  to  be  gathered  mainly  from  the  language  used. 
It  is  fair  to  presume  that  members  of  the  Kansas  legislature  have  generally 
a  fair  understanding  of  the  English  language,  and  especially  of  the  forcible, 
simple  words  derived  from  the  Saxon.  If  the  intention  had  been  merely  to 
prevent  the  holding  of  the  office  of  county  commissioner  by  a  state,  county, 
township,  or  city  officer,  or  an  employer,  officer,  or  stockholder  in  any  rail- 
road, I  apprehend  there  could  hardly  have  been  a  member  of  either  house 
to  whom  the  simple  Anglo-Saxon  word  'hold'  would  not  have  suggested 
itself,  and  who  would  not  have  used  it  in  preference  to  the  word  'eligible.' 
The  meaning  of  the  section  would  then  have  been  as  the  majority  of  this 
court  construes  it  to  be;  but  it  would  have  read:  'No  person  holding  any 
state,  county,  township,  or  city  office,  or  any  employer,  officer,  or  stock- 
holder in  any  railroad  in  which  the  county  owns  stock,  shall  hold  the  office 
of  county  commissioner.*  Of  course,  it  is  not  to  be  expected  that  the  legis- 
lature will  in  every  instance  select  words  of  the  most  clear  and  unequivocal 
meaning,  yet  it  is  not  to  be  presumed  that  words  are  used  in  the  statute 
without  careful  consideration  of  their  force  and  meaning.  On  the  contrary, 
it  is  to  be  presumed  the  legislature  has  selected  the  words  it  deems  most  apt 
to  convey  its  meaning.  The  word  'eligible  '  cannot  fairly  be  said  to  have  a 
technical  meaning  in  the  law,  different  from  its  ordinary  signification  in  the 
language.  I  think  that  not  only  the  weight  of  reason,  but  of  authority  as 
well,  is  to  the  efifect  that  the  word  '  eligible '  has  reference  to  the  status  of 
the  candidate  at  the  date  of  the  election.  The  electors  then  make  their 
choice;  that  choice  should  be  made  from  those  persons  who  are  eligible, — 
fit  to  be  chosen,  worthy  of  choice.  It  does  not  seem  reasonable  that 
they  should  be  required  to  take  into  consideration  changes  of  condition 
which  may  or  may  not  arise  between  the  date  of  the  election  and  the  com- 
mencement of  the  term  of  office,  but  that  the  person,  at  the  time  of  the  elec- 
tion, should  belong  to  the  class  of  persons  who  are  eligible.  To  this  effect 
are  the  following  cases:  Searcy  v.  Grow,  15  Cal.  117;  State  v.  Clarke,  3  Nev. 
666;  Waldo  V.  Wallace,  12Ind.  569;  Oulickv.  Neio,  14  Ind.  93;  77  Am.  Doe. 
49i  Caraon  v.  McFhetridge,  15  Ind.  327;  In  re  CorUu,  11  R.  I.  638;  23  Am. 
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Rep.  538."  The  learned  justice  then  reviewed  several  cases,  expressing  his- 
agreement  with  State  v.  Clarke,  3  Nev.  566,  and  Taylor  v.  Sullivan,  45  Minn. 
309,  22  Am.  St.  Rep.  729,  aa  well  as  with  the  dissenting  opinion  in  Smi^  ▼. 
Moore,  90  lud.  307,  which  he  considered  "much  more  clear  and  convincing 
than  that  of  the  majority  of  the  court,"  and  concluded  as  follows:  "It  ap- 
pears to  me  that  the  legislature  has  plainly  said,  in  substance,  that  no  per- 
son holding  a  township  office  shall  be  elected  county  commissioner.  If  the 
spirit  of  this  law  requires  the  court  to  hold  that  no  person  who,  after  elec- 
tion as  county  commissioner,  though  qualified  at  the  time,  shall  hold  both 
that  and  a  township  office  at  the  same  time,  we  still  are  not  required  to  do 
away  with  the  rule  that  is  in  terms  declared  in  the  statute.  I  perceive  na 
inconsistency  in  the  construction  placed  on  the  word  by  those  courts  which 
hold  that  the  inhibition  applies  both  to  the  time  of  the  election  and  to  th» 
term  of  office." 

Officers  —  Eligibilitv  —  Qualification  afi'er  Election. — One  who 
is  disqualified  under  the  constitution  to  "hold  office"  at  the  time  of  hi» 
election  is  eligible  if  the  disability  was  removed  before  the  issuing  of  the  cer- 
tificate and  the  taking  of  the  office:  Privctt  v.  Bkkford,  26  Kan.  52;  40  Am. 
Rep.  301;  State  v.  Murray,  28  Wis.  96;  9  Am.  Rep.  489.  The  doctrine  that 
the  disability  or  ineligibility  of  a  person  to  hold  an  office  must  be  removed 
before  his  election,  and  not  merely  previous  to  his  taking  the  office,  is  main- 
tained by  the  following  authorities:  Taylor  v.  Sullivan,  45  Minn.  309;  22 
Am.  St.  Rep.  729,  and  note;  In  re  Corliss,  11  R.  I.  638;  23  Am.  Rep.  538; 
Parker  v.  Smith,  3  Minn.  240;  74  Am.  Dec.  749.  See  also  De  Turk  v.  Com* 
monwealth,  129  Pa.  St  151;  15  Am.  St.  Rep.  705,  and  note. 


MoGrARRY   V.    AvERILL. 
[50  Kansas,  362.] 

MrCHANIO'S    LtBN.  —  EVIDENCB    THAT    THE    MATERIALS    FURNISHBD    WBR> 

Used  in  the  Building  upon  which  a  mechanic's  lien  is  claimed  must 
be  given  before  the  lien  will  attach  to  the  building  or  its  owner  can  be 
charged  for  the  materials.  Therefore,  in  an  action  to  recover  from  the 
owner  of  a  building  the  price  of  materials  furnished  to  the  contractor, 
and  to  foreclose  a  mechanic's  lien,  it  is  error  to  refuse  to  permit  the  de- 
fendant to  prove  that  a  portion  of  the  materials  had  not  been  used  in 
the  construction  of  the  building. 

Mkchanic'3  Lien  —  Use  of  the  Materials  in  thb  Building,  Evidbnob 
TO  Show.  — The  law  seldom  requires  from  the  material  man  strict  proof 
that  every  article  purchased  has  been  placed  in  the  building.  In  ordi- 
nary cases  it  is  enough  to  show  that  the  materials  were  sold  to  be  used 
in  the  building  and  delivered  to  the  contractor,  and  to  produce  some 
testimony  that  materials  of  that  character  were  actually  used.  Where 
there  is  no  evidence  tending  to  show  that  materials  so  furnished  were 
moved  away,  or  that  an  unnecessary  amount  was  used  in  the  construc- 
tion of  the  building,  it  will  be  presumed  that  that  which  was  furnished 
was  actually  used. 

Atfbal  —  Nonprejudicial  Irregularity.  —  Where  the  plaintiflF,  in  an 
action  against  the  owner  of  a  building  to  recover  the  price  of  material* 
furnished  therefor,  and  to  foreclose  a  mechanic's  lien  thereon  testifies. 
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without  objection,  that  he  furnished  the  lumber  for  which  suit  was 
brought,  and  that  the  amount  charged  was  the  ordinary  and  reasonable 
price,  and  his  account  books,  though  not  formally  in  eridence,  hare 
been  brought  into  court  and  shown,  in  the  cross-examination  of  the 
plaintiff,  to  correspond  with  the  testimony  he  had  previously  given,  the 
irregularity  of  not  producing  the  books  at  the  time  the  plaintiff  waa 
establishing  his  accounts,  is  not  a  prejudicial  error  which  will  justify  th» 
reversal  of  a  judgment  for  the  plaintiff 

Action  to  recover  the  price  of  building  materials  and  to 
foreclose  a  mechanic's  lien. 

H.  McGarry,  plaintiflfin  error,  for  himself. 

Ed.  H.  Madison,  for  the  defendant  in  error. 

Johnston,  J.  C.  W.  Averill  brought  this  action  to  recover 
a  balance  due  for  building  material  furnished  to  R.  P.  Adams 
for  the  construction  of  a  building  for  H.  McGarry,  and  also 
to  foreclose  a  mechanic's  lien  which  he  had  filed  against  the 
building.  He  obtained  a  judgment  against  Adams  for  one 
hundred  and  fifty-eight  dollars  and  five  cents,  and  a  decree 
foreclosing  the  mechanic's  lien.  McGarry  contended  that 
there  was  not  as  much  due  as  was  claimed  by  Averill,  and 
further,  that  the  material  claimed  to  have  been  furnished  was 
not  actually  used  in  the  construction  of  the  building. 

Only  two  errors  are  assigned.  McGarry  complains  that 
the  court  permitted  Averill  to  testify  that  the  account  which 
he  had  filed  for  a  mechanic's  lien  was  correct,  and  insists 
that  the  books  in  which  the  accounts  were  kept  should  have 
been  produced.  There  appears  to  be  little  cause  for  com- 
plaint. Averill  was  examined,  and  stated,  without  objection, 
that  he  furnished  the  lumber  for  which  suit  was  brought,  and 
that  the  prices  charged  in  the  account  were  the  ordinary  and 
reasonable  charges.  If  he  actually  sold  the  lumber,  and  was 
able  to  state  the  amount  and  the  price  of  the  same,  there  was 
no  occasion  for  the  use  of  the  books.  It  appears,  however, 
that  a  few  of  the  sales  had  been  made  by  a  salesman  in  his 
employment,  and  that  he  had  to  rely  upon  the  books  to  some 
extent.  It  would  have  been  a  more  orderly  and  correct  prac- 
tice to  have  produced  the  books  in  establishing  his  account. 
The  books,  however,  were  brought  into  court,  and  used  by  the 
plaintiff  in  error  in  his  cross-examination,  and  they  corre- 
sponded exactly  with  the  proof  which  had  been  made.  Al- 
though not  formally  introduced  in  evidence,  they  were  in 
the  hands  of  the  adverse  party,  and  sufficiently  before  the 
court  to  enable  it  to  reach  a  correct  conclusion.     It  does  not 
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appear  that  the  plaintiflF  in  error  was  prejudiced  by  the 
method  of  proof,  or  that  there  was  any  substantial  error  in 
this  ruling  of  the  court. 

The  second  complaint  is  more  serious.  McGarry  offered 
to  prove  that  a  portion  of  the  lumber  which  had  been  deliv- 
ered on  the  lot  where  the  building  was  erected,  and  for  which 
suit  was  brought,  was  taken  away,  and  not  used  in  the  con- 
struction of  the  building.  This  offer  was  refused  by  the  court. 
From  other  testimony,  it  appears  that  some  of  the  lumber  de- 
livered was  not  satisfactory,  and  was  taken  away  and  replaced 
with  other  and  suitable  material.  It  is  possible  that  if  the 
question  had  been  allowed,  it  would  have  been  shown  that  if 
any  lumber  delivered  there  was  taken  away,  that  other  lum- 
ber was  substituted  for  it.  Plaintiff  in  error,  however,  should 
have  been  permitted  to  produce  the  proof  which  he  offered. 
It  is  not  enough  that  the  material  was  sold  to  the  contractor 
with  the  design  that  it  should  be  used  in  the  construction  of 
the  building,  but  it  must  in  fact  be  used  in  the  building  be- 
fore a  lien  will  attach  or  the  owner  can  be  charged  for  the 
material  furnished.  It  was  held  in  Hill  v.  Bowers,  45  Kan. 
592,  that  "  to  entitle  a  person  to  a  lien  upon  land  for  material 
furnished  for  fencing,  it  must  appear  not  only  that  such  ma- 
terial was  purchased  to  be  used  for  that  purpose,  but  it  must 
also  appear  that  the  same  was  in  fact  so  used  as  to  become  a 
part  of  the  realty." 

It  is  argued  that  if  the  material  man  must  show  that  every 
article  purchased  is  placed  in  the  building,  the  law  will  af- 
ford little  protection  to  him.  As  will  appear  from  Rice  v. 
Hodge^  26  Kan.  164,  strict  proof  in  this  respect  is  seldom 
required.  In  ordinary  cases,  it  is  enough  to  show  that  the 
materials  were  sold  to  be  used  in  the  building,  and  delivered 
to  the  builder,  and  there  is  some  testimony  showing  that  ma- 
terial of  that  character  was  actually  used.  In  the  absence 
of  any  proof  or  circumstance  tending  to  show  that  material 
so  furnished  was  moved  or  taken  away,  or  that  an  unneces- 
sary amount  was  used  in  the  construction  of  the  building,  it 
will  be  presumed  that  that  furnished  was  actually  used. 
Here,  however,  there  was  a  direct  offer  to  prove  that  the  ma- 
terial furnished  was  not  used,  and  the  exclusion  of  this  testi- 
timony  requires  a  new  trial.  For  this  purpose,  the  judgment 
will  be  reversed,  and  the  cause  remanded  to  the  district 
court. 
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Mkchanio's  Libw — LiBN  01  Material  Mek  — ToWhat  Attaches.  — 
A  mechanic's  lien  is  maintainable  only  for  the  material  to  be  nsed  in  a  par* 
tioalar  building:  Whittier  r.  Pttget  Sound  etc.  Banking  Co.,  4  Wash.  666;  81 
Am.  St.  Bep.  944,  and  note;  Bevan  v.  Thackara,  143  Pa.  St.  182;  24  Am. 
St.  Rep.  529,  and  note.  A  lien  for  materials  furnished  to  erect  a  build- 
ing attaches  only  where  the  material  furnished  has  actually  been  used  in  the 
building:  Hunter  r.  Blanehard,  18111.  318;  68  Am.  Dec.  547,  and  note;  Chapin 
▼.  Perase,  30  Conn.  461;  79  Am.  Dec.  263,  and  extended  note;  the  contrary 
doctrine  is  maintained  in  Neilaon  v.  lotoa  etc  R.  R.  Co.,  51  Iowa,  184;  33 
Am.  Rep.  124;  Odd  Fellows'  Hall  v.  Massei;  24  Pa.  St.  507;  64  Am.  Deo. 
675,  and  extended  note.  A  mechanic's  lien  is  not  created  by  the  purchase 
of  materials  on  an  open  general  account  without  reference  to  putting  them 
into  a  particular  building:  Hill  v.  Bishop,  25  111.  349;  79  Am.  Dec.  833,  and 
not«. 
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[50  Kansas,  401.] 

IfASTSR  AND  SERVANT.  — ASSUMPTION  OF  RiSKd.  — Although  an  •mployee, 
when  he  enters  the  service  of  a  master,  assumes  all  ordinary  hazards 
incident  to  such  service,  and  also  other  perils  of  which  he  has  knowl- 
edge, yet  the  master  undertakes  the  duty  toward  the  employee  of 
exercising  reasonable  care  and  diligence  to  provide  the  employee  with  a 
reasonably  safe  place  in  which  to  work,  and  where  the  service  required 
of  the  employee  is  of  a  peculiarly  dangerous  character,  undertakes  the 
further  duty  of  making  reasonable  provision  to  protect  him  from  dan- 
gers to  which  he  is  exposed  while  in  the  discharge  of  his  duty.  Hence 
when  the  petition,  in  an  action  to  recover  for  personal  injuries,  alleges 
that  the  defendant  company  was  guilty  of  gross  negligence  in  the  con- 
struction and  maintenance  of  a  cistern  which  received  the  waste  boiling 
water  from  the  boilers  of  a  sugar  factory,  and  that  the  injured  person 
who  was  an  employee  in  the  factory,  while  engaged  in  his  duties,  and 
without  any  fault  or  negligence  of  his  own,  and  without  any  knowledge 
of  the  cistern,  fell  into  the  same  and  was  scalded  and  burnt,  and  evi- 
dence has  been  introduced  in  support  of  these  allegations,  it  is  proper 
for  the  trial  court  to  submit  to  the  jury,  whether  the  defendant  com- 
pany was  guilty  of  negligence  in  permitting  the  cistern  to  stand  un- 
covered near  one  of  the  doors  of  the  factory;  whether  the  injured  per- 
son had  any  knowledge  that  the  cistern  was  uncovered  at  the  time  the 
injury  was  received,  or  could  by  the  exercise  of  ordinary  care  have 
known  of  its  existence;  and  whether,  when  he  fell  therein,  he  was  in 
the  exercise  of  ordinary  care  and  diligence  on  his  part. 

Master  AND  Servant  —  Servant,  when  Deemed  to  be  in  the  Line  or 
His  Employment.  —  When  an  employee  of  a  sugar  company,  who  was 
working  on  the  outside  of  the  factory  at  the  early  hour  of  4  A.  M.  asked 
and  received  permission  from  the  foreman  to  go  inside  the  building  for 
the  purpose  of  warming  himself,  and  while  attempting  to  enter  the 
building,  fell  into  an  uncovered  cistern  containing  the  waste  boiling 
water  of  the  factory  and  was  burned  and  scalded,  the  jury  is  justified 
in  finding  that  at  the  time  of  his  injury,  he  was  in  the  line  of  his  duty 
t»  his  employer.     Such  evidence  would  not  sustain  a  ruling  that  the 
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Injured  person,  when  he  left  his  place  of  work  for  the  purpose  of  en- 
tering the  building,  was  "  pursuing  his  own  comfort  and  pleasure,  and 
had,  at  most,  only  the  part  of  a  licensee  to  go  to  that  portion  of  the 
premises  near  the  cistern,  and  that  he,  as  a  licensee  only,  took  the  risks 
of  accident  resulting  from  the  use  of  the  premises  in  which  they  were." 

Nkqligbnck  —  Damages  —  Inconsistency  between  Special  Findings 
AND  Vbrdict.  —  When  a  trial  court  in  an  action  brought  by  the  father 
and  next  friend  of  a  minor  to  recover  for  personal  injuries  received  by 
th«  minor,  charges  the  jury  that  if  they  find  for  the  plaintifiF,  there  can 
be  no  recovery  for  loss  of  time,  as  the  injured  person  is  a  minor,  nor 
for  his  board,  care,  nursing,  or  medical  expenses  or  attendance,  and  the 
jury,  while  specially  finding  that  they  allow  nothing  for  loss  of  time, 
medical  attendance,  expenses  for  nursing  and  sickness,  physical  pain, 
mental  suflFering,  permanent  injury  or  exemplary  damages,  also  render 
a  verdict  for  "one  thousand  dollars  as  damages  for  injuries  received," 
the  verdict  is  inconsistent  with  the  instructions  and  the  special  findings, 
and  cannot  be  sustained. 

Teial.  —  Special  Questions  Should  not  bs  Submittbd  to  thb  Jubt 
when  there  is  no  evidence  to  warrant  them,  or  when  they  relate  to  points 
not  in  dispute,  or  to  elements  of  damages  which  are  wholly  withdrawa 
from  the  jury  by  the  charge. 

Action  by  a  minor  employee,  through  his  father  as  hia  next 
friend,  to  recover  damages  for  personal  injuries. 

Bawden  and  Simons^  for  the  plaintiff  in  error, 

A.  A.  Harris  and  Henry  E.  Harris^  for  the  defendant  in 
error. 

HoRTON,  C.  J.  The  Parkinson  Sugar  Company  is  and  has 
been  for  several  years  last  past  a  corporation  organized  and 
engaged  in  the  manufacture  of  sugar  and  syrup  from  sor- 
ghum cane  at  its  factory  near  the  city  of  Fort  Scott,  in  this 
state.  On  the  south  side  of  its  factory  building,  and  attached 
thereto,  the  company  has  a  trough,  or  carrier,  through  which 
runs  an  endless  chain,  used  to  convey  the  stalks  of  sorghum 
cane  into  the  building,  to  be  subjected  to  the  process  of  manu- 
facture. This  carrier  extends  south  from  the  building,  and  is 
about  one  hundred  and  fifty  feet  in  length.  As  the  sorghum 
cane  is  hauled  in  from  the  farm  and  delivered  to  the  sugar 
company,  it  is  thrown  off  in  a  long  pile,  parallel  with,  on  the 
west  side  of  and  a  few  feet  from,  this  carrier.  Immediately 
adjoining  the  foundation  wall  under  the  south  side  of  the 
building,  and  about  four  feet  west  of  the  door  leading  into 
the  building,  there  is  a  small  cistern  about  three  feet  in 
diameter  and  four  and  half  feet  in  depth,  constructed  and 
used  by  the  company  to  receive,  and  into  which  is  discharged, 
Bteam  and  waste  boiling  water  from  the  boilers  and  engines  in 
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the  factory.  On  the  tenth  day  of  October,  1888,  Jesse  Wil- 
liam Riley,  then  between  seventeen  and  eighteen  years  of 
age,  became  an  employee  of  the  sugar  company,  and  from 
that  time  until  the  early  morning  of  the  20th  of  the  same 
month  continued  to  work  for  the  company,  principally  in 
carrying  the  stalks  of  cane  from  the  long  pile  and  placing 
them  in  the  earner.  While  at  work  for  the  company  on  the 
outside  of  its  factory,  about  four  o'clock  in  the  morning  of 
October  20th,  becoming  very  cold,  he  asked  permission  of 
Wagner,  the  foreman. of  the  work  in  which  Riley  was  en- 
gaged, to  go  into  the  factory  for  the  purpose  of  warming 
himself.  Wagner  gave  the  desired  permission,  and,  while 
attempting  to  go  into  the  door  on  the  south  side  of  the  build- 
ing, he  fell  into  the  uncovered  cistern  containing  the  waste 
boiling  water,  and  was  burned  and  scalded.  Subsequently, 
Jesse  William  Riley,  by  his  father  and  next  friend,  William 
Riley,  commenced  this  action  in  the  court  below,  alleging  in 
his  petition  substantially  that  the  sugar  company  was  guilty 
of  gross  negligence  in  the  construction  and  maintaining  of 
the  cistern,  and  that  young  Riley,  while  engaged  in  its  em- 
ployment, and  without  any  fault  or  negligence  of  his  own,  and 
without  any  knowledge  of  the  cistern,  fell  into  the  same. 
Judgment  was  prayed  for  on  account  of  the  injuries  received 
thereby  in  the  sum  of  ten  thousand  dollars.  The  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  one  thousand 
dollars,  and  subsequently  judgment  was  rendered  thereon, 
together  with  costs.  Material  errors  are  alleged,  and  the 
more  important  of  them  we  will  refer  to. 

The  jury  specially  found  that  young  Riley,  "at  the  time  of 
his  injury,  was  engaged  in  the  line  of  his  duty  to  his  em- 
ployer." On  the  part  of  the  sugar  company,  it  is  contended 
that  the  finding  of  the  jury  is  contrarj'  to  the  evidence,  be- 
cause "when  Riley  left  his  place  of  work  for  the  purpose  of 
entering  the  building,  he  was  pursuing  his  own  comfort  and 
pleasure,  and  had,  at  most,  only  the  part  of  a  licensee  to  go 
to  that  portion  of  the  premises  near  the  cistern,  and  that  he, 
as  a  licensee  only,  took  the  risks  of  accident  resulting  from 
the  use  of  the  premises  in  the  condition  in  which  they  were." 
We  think  the  evidence  fully  sustains  the  finding  of  the  jury 
in  this  matter,  because  he  was  permitted  by  the  foreman  of 
the  work  to  go  into  the  factory  for  the  purpose  of  warming 
himself.  It  was  about  four  o'clock  in  the  morning.  Young 
Riley  was  cold.     He  was  as  much  in  line  of  bi.s  employment 
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when  going  to  warm  himself  as  if  he  were  going  to  the  build- 
ing to  take  his  midnight  meal,  which  he  was  accustomed  to 
do;  or  if  he  had  gone  upon  a  call  of  nature  to  a  water-closet 
in  the  building:  Ryan  v.  Fowler,  24  N.  Y.  410;  82  Am.  Dec 
315;  Marshall  v.  Stewart,  33  Eng.  L.  &  Eq.  1. 

It  is  ruled  that  when  an  employee  enters  the  service  of  a 
master,  he  assumes  all  ordinary  hazards  incident  to  such  ser- 
vice, and  also  other  perils  of  which  he  has  knowledge.  But 
between  the  master  and  the  employee,  the  master  assumes 
the  duty  toward  the  employee  of  exercising  reasonable  care 
and  diligence  to  provide  the  employee  with  a  reasonably  safe 
place  at  which  to  work;  and  where  the  service  required  of  an 
employee  is  of  a  peculiarly  dangerous  character,  it  is  the  duty 
of  the  master  to  make  reasonable  provision  to  protect  him 
from  dangers  to  which  he  is  exposed  while  engaged  in  the 
discharge  of  his  duty:  Atchison  etc.  R.  R.  Co.  v.  Holt,  29  Kan. 
149;  Atchison  etc.  R.  R.  Co.  v.  Moore,  31  Kan.  197;  Hannibal 
etc.  R.  R.  Co.  V.  Fox,  31  Kan.  586;  Atchison  etc.  R.  R.  Co.  r. 
Wagner,  33  Kan.  660.  Therefore,  upon  the  plaintiflF's  peti- 
tion and  the  evidence  introduced,  it  was  proper  for  the  court 
below  to  submit  to  the  jury  whether  the  sugar  company  was 
guilty  of  negligence  in  permitting  a  cistern  containing  hot 
water  to  be  uncovered  so  near  the  door  on  the  south  side  of 
the  building;  whether  young  Riley  had  any  knowledge  that 
the  cistern  was  uncovered  at  the  time  of  the  injury,  or  could, 
by  the  exercise  of  ordinary  care,  have  known  of  its  existence; 
and  whether,  when  he  fell  therein,  he  was  in  the  exercise  of 
ordinary  care  and  diligence  on  his  part. 

The  serious  matter,  however,  which  confronts  us  in  this 
case  is  the  special  findings  of  the  jury.  The  trial  court 
charged  the  jury  that  if  they  found  for  the  plaintiff  below, 
there  could  not  be  any  recovery  for  loss  of  time,  as  young 
Riley  was  a  minor,  nor  for  his  board,  care,  nursing,  or  med- 
ical expenses  or  attendance.  The  jury  specially  found  that 
they  allowed  nothing  for  loss  of  time,  medical  attendance, 
expenses  for  nursing  and  sickness,  physical  pain,  mental  suf- 
fering, permanent  injury,  or  exemplary  damages;  yet  they 
specially  found  "one  thousand  dollars  as  damages  for  injuries 
received."  When  the  special  finding  of  facts  is  inconsistent 
with  the  general  verdict,  the  former  controls  the  latter:  Civil 
Code,  sec.  287;  Atchison  etc.  R.  R.  Co.  v.  Maher,  23  Kan.  163. 
If  any  reasonable  basis  or  ground  existed  upon  which  the 
jury  could  give  one  thousand  dollars  damages  for  injuries  re- 
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ceived,  in  view  of  the  other  special  findings,  it  might  be  said 
that  the  special  findings  were  not  inconsistent  with  the  gen- 
eral verdict;  but  the  only  grounds  upon  which  damages  are 
allowed  for  personal  injuries,  in  the  absence  of  permanent 
injury  and  exemplary  damages,  are  for  loss  of  time  and  pain 
or  suffering.  All  of  these  are  eliminated  from  the  general 
verdict  by  the  special  findings  of  the  jury.  It  is  suggested 
that  the  damages  were  allowed  for  temporary  injury  or  dis- 
ability; but  temporary  injury  or  disability  is  no  basis  for 
damages  unless  there  is  loss  of  time,  or  pain,  or  suffering. 
The  court  ruled  loss  of  time  out  of  the  case.  The  jury  found 
nothing  for  either  physical  pain  or  mental  suffering.  If  it  be 
said  that  the  one  thousand  dollars  damages  for  injuries  re- 
ceived included  probable  pain  and  suffering  after  the  trial, — 
in  the  future,  but  not  in  the  past,  —  this  is  a  strained  and 
unreasonable  construction. 

Young  Riley  was  injured  on  the  20th  of  October,  1888; 
both  of  his  legs  were  badly  scalded  four  or  five  inches  above 
his  knees,  and  his  arm  up  to  the  shoulder;  he  was  in  bed  most 
of  the  time  until  April,  1889;  he  was  attended  by  two  physi- 
cians, and  one  of  them  continued  to  visit  him  to  the  last  part 
of  March.  If  the  jury  allowed  nothing  for  pain  and  suffering 
from  the  20th  of  October,  1888,  to  the  25th  of  October,  1889, 
Che  date  of  the  commencement  of  the  trial,  it  cannot  be  pre- 
sumed that  they  intended  to  allow  one  thousand  dollars  for  the 
injuries  after  the  return  of  the  verdict.  Injury  resulting  from 
the  acts  or  omissions  of  others  may  consist  in  some  cases  of 
the  actual  pecuniary  loss  directly  sustained,  of  the  indirect 
pecuniary  loss  sustained  in  consequence  of  the  primary  loss; 
of  the  physical  and  mental  suffering  produced  by  the  act  or 
omission  in  question;  the  value  of  the  time  consumed  in  es- 
tablishing the  contested  right  by  process  of  law,  if  suit  is 
necessary;  the  actual  expenses  incurred,  and  the  sense  of 
wrong  or  insult  in  the  sufferer's  breast,  resulting  from  fraud, 
malice,  oppression,  or  willful  wrong:  1  Sedgwick  on  Damages, 
8th  ed.,  sec.  37.  Under  the  charge  of  the  court  and  thespecial 
findings  of  the  jury,  there  was  nothing  whereon  to  base  the 
one  thousand  dollars  allowed  by  the  general  verdict.  Physi- 
cal pain  is  always  regarded  as  a  subject  for  compensation; 
this  compensation  being  its  pecuniary  equivalent  as  measured 
by  the  jury.  Mental  suffering  with  bodily  suffering  is  also  a 
subject  for  compensation.  If  young  Riley  was  entitled  to  any 
recovery,  he  should  have  had  compensation  for  his  physical 
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pain  and  mental  suffering  during  the  many  months  he  was 
confined  at  his  home  by  his  severe  injuries. 

Counsel  for  Riley  criticise  the  special  questions  submitted 
by  the  trial  court  to  the  jury,  and  state  that  they  objected  to 
them.  No  motion  for  a  new  trial  was  made  on  the  part  of 
Riley,  and  no  cross  petition  is  filed  in  this  court;  therefore, 
we  cannot  examine  at  any  length  for  any  good  purpose,  the 
criticisms  upon  the  questions  submitted.  This  much,  how- 
ever, may  be  properly  said:  The  trial  court  should  have  re- 
fused to  submit  questions  to  the  jury  which  had  no  evidence 
to  warrant  them,  or  which  related  to  points  not  in  dispute,  or 
upon  elements  of  damages  wholly  withdrawn  from  the  jury 
by  the  charge.  Therefore,  the  questions  about  loss  of  time, 
expenses  for  medical  attendance  and  nursing,  ought  never  to 
have  gone  to  the  jury.  These  unnecessary  questions  undoubt- 
edly confused  and  troubled  the  jury,  when  they  had  been  spe- 
cially charged  not  to  allow  any  damages  implied  thereby. 
Being  thus  confused  and  possibly  misled,  it  is  not  strange  that 
the  jury  answered  inconsistently.  The  trial  court  ought  to 
have  had  the  special  findings  corrected  or  explained  before 
the  jury  were  discharged.  When  physical  pain  is  established, 
such  pain  and  mental  suffering  are  so  closely  connected  that  a 
single  finding  as  to  the  damages  allowed  therefor  is  all  that  is 
necessary.  This  court  said,  in  Morrow  v.  Commissioners  of  Sa- 
line Co.,  21  Kan.  484,  that  "the  main  object  of  special  questions 
is  to  bring  out  the  various  facts  separately,  in  order  to  enable 
the  court  to  apply  the  law  accurately,  and  to  guard  against 
any  misapplication  of  the  law  by  the  jury."  See  also  Wyan- 
dotte V.  Gibson,  25  Kan.  236;  Foster  v.  Turner,  31  Kan.  58; 
Fowler  v.  Hoffman,  31  Mich.  215;  Davis  y.  Farmington^  42 
Wis.  425. 

The  special  findings  of  thQ  jury  being  in  conflict  with  each 
other  and  also  inconsistent  with  the  general  verdict,  no  judg- 
ment can  be  entered  thereon  by  this  court.  The  judgment  of 
the  court  below,  however,  must  be  reversed  on  account  of  the 
conflicting  special  flndings  and  the  inconsistency  between 
such  findings  and  the  general  verdict,  and  the  cause  remanded 
for  a  new  trial. 

Mastbb  and  Servant.  —  Thk  Master's  Duty  to  Furnish  a  Rbasonablt 
Safb  Plaob  for  Servant  to  Work:  See  Wagner  v.  Jayne  Chemical  Co.,  U7 
Pa.  St.  476;  30  Am.  St.  Rep.  745;  McElli,,ott  v.  Randolph,  61  Conn.  157;  29 
Am.  St.  Rep.  181;  Ell  v.  Northern  Pae.  R.  R.  Co.,  1  N.  D.  336;  26  Am.  St. 
Rep.  621;  Johnson  v.  First  Nat.  Bank,  79  Wis.  414;  24  Am.  St.  Rep.  722, 
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•nd  note;  Dayharsh  v.  Hannibal  etc  R.  R.  Co.,  103  Mo.  570;  23  Am.  Si 
Rep.  900,  and  note  with  the  cases  collected;  see  extended  note  to  Malone 
T.  Hathaioay,  21  Am.  Rep.  579-582. 

Mastbr  and  Sbbvant  —  AssuMPTiOK  o»  Risk. — While  a  servant  assumes 
the  ordinary  risks  and  dangers  of  the  business,  yet  where  the  master  sub- 
jects  him  to  danger  such  as  in  good  faith  he  ought  to  provide  against,  he  is 
liable  for  any  accident  happening  therefrom:  Kehler  v.  Schmenk,  151  Pa.  St. 
505;  31  Am.  St.  Rep.  777,  and  note;  Wagner  v.  Jayne  Chemical  Co.,  147  Pa. 
St.  475;  30  Am.  St.  Rep.  745,  and  note  with  cases  collected. 

Trial  —  Inconsmtbnoy  bbtwbbn  Spboial  Findino  and  Vbbdiot.  — 
When  a  special  finding  is  inconsistent  with  the  general  verdict  the  former 
must  control  the  latter:  Bes8  v.  Chesapeake  etc.  R.  R.  Co.,  35  W.  Va.  492; 
29  Am.  St.  Rep.  820;  Louisville  etc  R.  R.  Co.  r.  Crunk,  119  Ind.  542;  12  Am. 
St.  Rep.  443. 

Mastbr  and  Servant.  —  A  master  is  not  liable  to  a  servant  for  an  injury 
received  by  him  from  the  falling  in  of  the  roof  of  a  room  while  he  is  visiting 
employees  of  the  same  master  there,  but  in  which  he  is  not  himself  employed: 
Wiight  V.  Raioson,  52  Iowa,  329;  35  Am.  Rep.  275;  but  he  would  be'liable 
to  a  servant  injured  by  the  fall  of  an  insecure  privy  in  the  factory  in  which 
he  waa  employed:  Ryan  y.  Fowler,  24  N.  Y.  410;  82  Am.  Deo.  816,  and  note. 


Miltonvalb  State  Bank  v.  Kuhnlb. 

[50  Kansas,  420.] 

IIORTQAOES :—  RECORD  NoTiOB  —  Ideh  Sonans.  —  Since  a  person  may  be 
sufficiently  described  in  a  written  instrument  by  prefixing  his  initials  to 
his  surname,  and  the  names  "Johnson"  and  "Johnston,"  as  ordinarily 
pronounced  by  the  generality  of  mankind,  are  idem  tonans,  a  mortgage 
executed  by  "  S.  M.  Johnson  "  is  sufficient  to  impart  notice  of  the  exe« 
cution  of  a  mortgage  by  "  Samuel  M.  Johnston." 

MoRTOAGES  —  Rights  of  Subsequent  Mortgagees.  —  A  subsequent  mort- 
gagee  with  notice  of  a  prior  mortgage  is  not  a  subsequent  mortgagee  in 
good  faith. 

Pulsifer  and  Alexander,  for  the  plaintiflf  in  error. 

Davoes  and  Durrin,  for  the  defendant  in  error. 

Green,  C.  This  was  an  action  in  replevin,  brought  in  the 
district  court  of  Cloud  County  by  the  Miltonvale  State  Bank 
against  F.  Kuhnle,  to  recover  eight  cows  and  four  calves  of 
the  aggregate  value  of  two  hundred  dollars.  The  plaintiff 
claimed  the  property  under  a  chattel  mortgage  made  by  Sam- 
uel M.  Johnston  to  it  on  the  seventh  day  of  September,  1887, 
to  secure  the  payment  of  nine  hundred  and  twenty-five  dollars, 
and  filed  for  record  the  next  day  in  the  office  of  the  register  of 
deeds  of  Ottawa  County,  where  the  mortgagor  resided  and  the 
property  was  then  kept.     The  mortgage  was  kept  alive  by  a 
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renewal  afBdavit  filed  in  the  office  of  the  register  of  deeds  oa  ^ 
the  twenty-second  day  of  August,  1888.  The  defendant 
claimed  the  same  property  under  mortgages  executed  by  the 
same  mortgagor  to  him  as  follows:  To  secure  the  payment  of 
one  hundred  and  seventy-one  dollars,  executed  on  the  seven- 
teenth day  of  April,  1886,  which  was  properly  filed  for  record 
three  days  later,  but  was  never  kept  alive  by  a  renewal  affi- 
davit. On  the  fifteenth  day  of  April,  1887,  S.  M.  Johnson 
executed  a  chattel  mortgage  to  the  defendant  to  secure  the 
payment  of  one  hundred  dollars,  which  was  duly  filed  for 
record  on  the  eighteenth  day  of  April,  1887,  but  was  never 
renewed.  On  the  seventeenth  day  of  March,  1888,  Samuel 
M.  Johnston  executed  a  chattel  mortgage  to  the  defendant  to 
secure  the  payment  of  one  hundred  and  forty-seven  dollara 
and  'seventy  cents,  which  was  filed  for  record  on  the  twenty- 
seventh  of  the  same  month,  but  was  never  kept  alive.  Upon 
the  above  facts,  the  court  found  that  the  defendant  was  enti- 
tled to  a  return  of  five  of  the  cows,  or  one  hundred  and  one 
dollars,  their  value.  The  claim  is  made  by  the  plaintiflf  in 
error  that  the  mortgage  of  April  15,  1887,  is  wholly  insuffi- 
cient to  furnish  it  with  record  notice  of  the  existence  of  such 
mortgage,  for  the  reason  that  the  mortgagor's  name  under 
whom  both  parties  claimed  was  Samuel  M.  Johnston,  while 
this  mortgage  was  given  by  S.  M.  Johnson.  The  defendant 
in  error  contends  that  he  held  the  cows  under  the  mortgage 
dated  April  15,  1887;  that  the  plaintifi*  in  error  took  a  mort- 
gage upon  the  same  cattle  September  7, 1887,  while  his  mort- 
gage was  yet  alive  and  in  force.  It  being  alive  and  valid  at 
the  time  the  plaintifi"  in  error  took  its  mortgage,  as  to  the  de- 
fendant in  error's  mortgage  so  taken  it  could  never  die.  The 
contention  of  the  plaintiff  in  error  that  a  mortgage  executed 
by  S.  M.  Johnson  is  not  sufficient  to  impart  notice  of  the  ex- 
ecution of  a  mortgage  by  Samuel  M.  Johnston  is  not  well 
taken.  This  court  has  said  that  a  written  instrument  should 
not  be  regarded  as  a  nullity  because  the  Christian  name  of 
any  person  is  not  mentioned  therein  and  has  not  been  written 
in  full,  but  only  the  initial  letters  have  been  used;  Ferguson 
V.  Smith,  10  Kan.  397. 

It  is  insisted  that  Johnston  and  Johnson  are  not  even  idem 
sonans.  The  rule  has  been  stated:  "That  absolute  accuracy 
in  spelling  names  is  not  required  in  documents  or  proceedings, 
either  civil  or  criminal;  that  if  the  name,  as  spelled  in  the 
document,  though  different  from  the  correct  spelling  thereof, 
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conveys  to  the  ear,  when  pronounced  according  to  commonly 
accepted  methods,  a  sound  practically  identical  with  the 
sound  of  the  correct  name  as  conjmonly  pronounced,  the 
name  as  thus  given  is  a  sufficient  designation  of  the  individual 
referred  to,  and  no  advantage  can  be  taken  of  the  clerical 
error":  16  Am.  &  Eng.  Ency.  of  Law,  122. 

In  the  pronunciation  of  proper  names  greater  latitude  is 
indulged  in  than  in  any  other  class  of  words:  Rooks  v.  State, 
83  Ala.  79.  Courts  will  not  enforce  the  exact  rule  of  lexico- 
graphers in  the  spelling  and  pronunciation  of  words.  Indeed, 
it  is  difficult  to  determine  when  names  are  of  the  same  sound, 
and  it  would  take  a  practiced  ear  to  detect  the  difference  in 
the  sound  of  Johnston  and  Johnson  as  ordinarily  pronounced 
by  the  generality  of  mankind.  As  previously  held  by  this 
court  in  the  case  of  Howard  v.  Fiist  Nat.  Bank,  44  Kan.  549, 
and  Farmers'  etc.  Bank  v.  Bank  of  Glen  Elder,  46  Kan.  376,  a 
subsequent  mortgage  with  notice  of  a  prior  mortgage  is  not  a 
subsequent  mortgage  in  good  faith,  under  paragraph  3905  of 
the  General  Statutes  of  1889.  Upon  the  authority  of  the 
above  cases  the  trial  court  was  correct  in  the  judgment  ren- 
dered. 

The  last  point  urged  is,  that  there  was  no  evidence  before 
the  court  to  sustain  the  findings  in  favor  of  the  defendant  for 
the  five  cows  under  the  mortgage  of  April  15,  1887.  It  seemed 
to  have  been  conceded  that  the  five  cows  adjudged  to  be  the 
defendant's  were  in  all  of  the  chattel  mortgages.  The  court 
so  found,  and  we  think  there  is  some  evidence  to  support  the 
finding  in  the  record. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

By  the  Court.     It  is  so  ordered. 


Names— Idem  Sonans. — What  are:  See  State  v.  Wliite,  34  S.  C.  59,  27 
Am.  St.  Rep.  783,  and  note  with  the  eases  on  this  subject  collected.  "  Ferris  " 
and  "  Farris  "  are  idem  sonans:  Lyne  v.  San/ord,  82  Tex.  58;  27  Am.  St.  Rep. 
852,  and  note. 

Mortgages  —  Second  Mortgagee,  Rights  or. — A  junior  mortgagee  is 
bound  by  the  record  of  a  senior  mortgage:  Ames  v.  New  Jersey  etc.  Co.,  12 
N.  J.Eq.  66;  72  Am.  Dec.  385.  A  subsequent  mortgagee  loses  his  equity,  if  ho 
ever  had  any  where  with  knowledge  of  a  prior  mortgage  he  pays  his  money 
»nd  delays  for  two  years  in  complaining  of  the  prior  mortgage:  Claboughv. 
Byerly,  7  Gill,  354;  48  Am.  Dec.  575,  and  note.  The  record  of  a  second 
mortgage  does  notafifect  a  mortgagee  under  a  prior  recorded  mortgage:  Cheese- 
hough  V.  Millard,  1  Johns.  Ch.  409;  7  Am.  Dec.  494;  nor  will  actual  knowl- 
edge of  a  subsequent  mortgage  afifect  a  prior  mortgagee:  McDaniels  r.  Colvin, 
16  Vt.  300;  42  Am.  Dec.  512. 
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Burke  v.  Finley. 

[60  Kansas,  424.] 
BXBMPTION — Waivke  07. — ^The  exemption  of  wages  provided  in  section 
4589,  of  the  general  statutes  of  Kansas,  is  created  for  the  benefit  of  the 
debtor's  family,  and  cannot  be  waived  by  him.  Hence,  although  the 
lease,  under  which  a  debtor  occupies  his  dwelling,  contains  a  waiver  of 
the  beuefit  of  the  exemption  laws  of  the  state,  money  which  is  due  to 
him  for  personal  services  rendered  during  the  period  covered  by  tha 
statute  and  which  is  needed  for  the  support  of  his  family,  is  not  subject 
to  garnishment  at  the  suit  of  the  landlord. 

/.  Jay  Buck  and  W.  A.  Randolph,  for  the  plaintiflF  in  error. 

Cunningham  and  McCarty,  for  the  defendant  in  error. 

Strang,  C.  On  September  15,  1888,  the  plaintiff,  W.  D. 
Burke,  leased  certain  premises  of  the  defendant,  J.  K.  Finley, 
situate  in  Emporia,  Lyon  County,  Kansas.  Said  lease  con- 
tained a  waiver  of  the  benefit  of  the  exemption  laws  of  Kan- 
sas. Afterward,  rent  became  due  on  said  lease,  and  suit  was 
brought  against  the  plaintiflf  therefor,  and  on  the  7th  of  Octo- 
ber, 1889,  a  judgment  was  had  against  him  for  quite  a  large 
sum  of  money.  November  23d,  thereafter,  execution  was  is- 
sued thereon,  and  garnishment  proceedings  were  run  against 
the  Atchison,  Topeka  and  Santa  Fe  Railroad  Company. 
Said  company  answered  that  it  was  indebted  to  said  Burke 
in  the  sum  of  fifty-four  dollars.  Thereafter,  on  December 
30,  1889,  the  defendant  Burke  filed  in  said  cause  his  motion 
to  discharge  said  garnishment  proceedings,  and  supported 
the  same  by  an  affidavit  showing  that  he  was  a  citizen  of 
Kansas,  and  had  been  for  a  year  or  more;  that  he  had  a 
family  consisting  of  a  wife  and  three  small  children,  who 
were  wholly  dependent  upon  his  labor  and  earnings  for  sup- 
port; and  that  the  money  garnished  in  the  hands  of  said 
company  was  wholly  due  for  personal  services  rendered  by 
him  to  said  company  between  September  26,  1889,  and  Octo- 
ber 27,  1889;  and  that  all  of  the  said  sum  was  needed  for  the 
support  of  his  said  family.  There  was  no  evidence  to  rebut 
this  showing  in  any  way,  and  the  only  question  decided  by 
the  court  below  was,  whether  the  defendant  Burke  had  waived 
the  exemption  guaranteed  to  him  and  his  family  under  the 
General  Statutes  of  1889,  paragraph  4589,  by  reason  of  the 
exemption  clause  in  said  lease.  The  court  below  refused  to 
discharge  said  garnishment  proceedings,  thereby  holding  that 
Burke  had  waived  the  exemption  guaranteed  by  said  para- 
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graph  4o39  of  the  General  Statutes  of  1889.  The  only  ques- 
tion for  this  court  to  decide  is,  whether  the  trial  court  erred 
in  refusing  to  discharge  said  garnishment  proceedings. 

We  do  not  think  the  waiver  of  the  exemption  laws  of  Kan- 
sas, contained  in  the  lease  upon  which  the  judgment  against 
Burke  was  obtained,  operates  as  a  waiver  of  the  exemption  of 
wages  provided  in  the  General  Statutes  of  1889,  paragraph 
4589.  The  waiver  contained  in  the  lease  aforesaid  must  be 
limited  to  the  property  rights  of  the  debtor  under  the  general 
exemption  laws  of  the  state.  In  creating  the  exemption  un- 
der paragraph  4589,  the  legislature  did  not  intend  to  create  a 
new  and  additional  personal  privilege  in  the  debtor,  that  he- 
might  claim  or  waive  at  his  option,  but  to  create  an  exemption 
in  the  interest  and  for  the  benefit  of  the  family  of  the  debtor. 
This  exemption  is  not  given  to  every  debtor.  It  is  limited  tO' 
those  debtors  who  have  families  dependent  upon  their  earn- 
ings for  support.  Being  created  for  the  benefit  of  the  debtor's 
family,  he  cannot  waive  it.  It  follows,  therefore,  that  this 
case  should  be  reversed,  and  sent  back  for  further  proceedings. 

By  the  Court.     It  is  so  ordered. 

Waiver  of  ExsMPTioir  —  Lkoality  of. — An  executory  agreement  by 
a  debtor  to  waive  all  benefit  under  the  exemption  laws  is  against  publia 
policy  and  void:  Moxley  v.  Ragan,  10  Bush,  156;  19  Am.  Rep.  61;  Moran  v, 
Clark,  30  W.  Va.  358;  8  Am.  St.  Rep.  66,  and  note;  Kneettle  v.  Newcomb, 
2-2  N.  Y.  249;  78  Am.  Dec.  186,  and  note;  Carter  v.  Carter,  20  Fla.  558;  51 
Am.  Rep.  618;  Curtis  v.  O'Brien,  20  Iowa,  376;  89  Am.  Dec.  543,  and  note; 
Rechi  V.  Kelly,  82  111.  147;  25  Am.  Rep.  301;  Butler  v.  Shiver,  79  Ga.  172; 
Cochran  v.  Harvey,  88  Ga.  352.  Contra:  See  Brown  v.  Leitch,  60  Ala.  313;  31 
Am.  Rep.  42,  and  note.  An  agreement  by  a  laborer  to  waive  the  provis- 
ions of  the  statute  exempting  his  wages  from  attachment  in  a  note  signed  by 
him  is  void:  Firmatone  v.  Mack,  49  Pa.  St.  387;  88  Am.  Dec.  507,  and  note. 
The  constitutional  exemption  of  wages  from  garnishment  may  not  be  waived 
as  to  all  future  wages:  Oreen  v.  Wataon,  75  Ga.  471;  58  Am.  Rep.  479,  and 
not*.    See  also  extended  note  to  Bowman  r.  Smiley,  72  Am.  Deo.  741. 
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Baoox  V.  Leslie. 

[50  Kansas,  494.] 

Bpkcifio  Performancb  —  Sufficiency  of  Dkscriptiou.  —  In  an  action  for 
the  specific  performance  of  a  contract  for  the  sale  of  land,  it  is  not  es- 
sential that  the  description  of  the  land  in  the  writing  which  evidences 
the  contract  should  be  given  with  such  particularity  aa  to  make  a  re- 
sort to  extrinsic  evidence  unnecessary.  If  the  designation  of  the  land 
is  80  definite  that  the  purchaser  knows  exactly  what  he  is  buying,  and 
the  seller  what  he  is  selling,  and  the  land  is  so  described  that  the  court 
can,  with  the  aid  of  extrinsic  evidence,  apply  the  description  to  th« 
exact  property  intended  to  be  sold,  it  is  enough. 

Specifio  Performance  —  Extrinsic  Evidence  to  Aid  Description  in 
Written  Contract.  —  A  description  of  property  in  a  written  contract 
for  the  exchange  of  land  as  "^  of  section  7-23-7,  and  all  of  section 
18-23-7,  in  Sycamore  township,  Butler  County,  Kansas,"  is  not  so  un- 
certain and  indefinite  that  a  decree  for  specific  performance  of  the  con- 
tract will  be  refused  if  the  petition  for  such  specific  performance  alleges, 
and  it  is  proven  upon  the  trial,  that,  "at  the  time  of  the  execution  of 
the  agreement,  the  defendant  was  the  owner  of  section  eighteen  and  the 
south  half  of  section  seven,  all  in  township  twenty-three  south,  of  range 
■even  east,  in  Butler  County,  Kansas,  and  was  not  the  owner  of  any 
other  real  estate  in  said  section  seven. " 

BPKCIFIO     PEUtOKMANCE  —  WhAT     ShOULD    BB     ShOWN     IN    THE     PETITION. 

Where  a  contract  describing  laud  to  be  conveyed  is  indefinite  and  un- 
certain, and  therefore  to  be  reformed  on  account  of  the  mutual  mistakes 
or  omissioni  of  the  parties,  or  where  it  can  be  made  sufficiently  definite 
and  certain  by  extrinsic  evidence,  the  petition  should  show  all  the  facts, 
and  what  is  desired  before  a  specifio  performance  is  decreed;  and  all  the 
matters  in  controversy,  both  as  to  the  reformation  of  the  'contract,  if 
that  be  necessary,  or  the  identification  of  the  property  by  extrinsic  evi- 
dence, should  be  settled  and  disposed  of  in  the  same  action. 

Specific  Performance  —  Defenses  —  Contemporaneous  Parol  Agree- 
ment. —  A  parol  contract  made  contemporaneously  with  a  written 
contract  for  the  exchange  of  land,  as  a  part  thereof  or  in  connection 
therewith,  cannot  be  introduced  as  a  defense  to  an  action  for  the  spe- 
cific performance  of  the  written  contract,  if  it  alters,  varies,  or  contra- 
dicts the  latter. 

Specifto  Performanob  —  Defenses  —  Evidencb  Insufficient  to  Show 
Fraud.  —  Where  the  testimony  shows  that  the  defendant,  in  an  action 
for  specifio  performance  of  a  contract  for  the  exchange  of  land,  has  re- 
sided for  over  twenty  years  within  a  short  distance  of  the  land  which  is 
to  be  conveyed  to  him,  and  that  he  has  seen  and  had  opportunity  to  ex- 
amine the  property  before  he  signed  the  contract,  it  cannot  be  said  that 
any  fraud,  either  to  obtain  his  signature  or  otherwise,  has  been  estab- 
lished. 

Spkoifio  Performance  —  Insufficiency  of  DESORiPTioif  —  Practicb  ok 
Appeal.  —  Where  a  part  of  the  description  in  a  written  contract  for  the 
exchange  of  land  is  too  indefinite  and  uncertain  to  be  enforced  in  the 
absence  of  extrinsic  evidence  to  identify  the  land  to  which  the  descrip- 
tion applies,  and  the  trial  court,  in  an  action  for  specifio  performance 
of  the  contract^  has  improperly  refused  to  permit  the  plaintiff  to  intr» 
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dnoe  such  extrinsic  evidence,  but  the  error  has  not  been  so  set  out  on 
the  record  that  it  can  be  corrected  on  appeal,  the  appellate  court  will 
Dot  on  that  account  disregard  the  remainder  of  the  description,  nor  treat 
the  contract  as  a  nullity,  but,  if  the  plaintiff  is  willing  to  take  a  con* 
veyance  of  that  portion  of  the  land  of  which  the  description  is  sufficiently 
certain  as  an  adequate  performance  of  the  contract,  a  decree  of  the  trial 
court  in  his  favor  will  be  modi6ed  so  as  to  give  him  the  option  of  ac- 
cepting that  portion  within  a  given  period  or  of  having  the  decree  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Action  by  Leslie  against  Bacon  for  specific  performance  of 
a  contract  for  the  exchange  of  land,  under  which  Leslie  was 
to  convey  to  Bacon  the  following  described  property:  "Lots 
thirty-three  and  fifty-four,  Bernard  Place,  Kansas  City,  Mo., 
with  the  buildings  and  other  improvements  thereon,  subject 
to  an  encumbrance  of  five  thousand  three  hundred  and  fifty 
dollars  on  each  lot,"  and  Bacon  was  to  convey  to  Leslie  "the 
one  half  of  section  7-23-7,  and  all  of  section  18-23-7,  all 
being  in  Sycamore  township,  in  Butler  County,  Kansas." 
The  plaintiff  alleged  that  he  examined  the  defendant's  land, 
found  it  satisfactory,  notified  him  thereof,  and  deposited  with 
one  Burgin  an  abstract  of  the  property  which  he  himself  was 
to  convey,  showing  a  perfect  title  in  himself,  and  that  it  was 
free  from  all  encumbrances  except  those  specified  in  the  con- 
tract. The  plaintiff  further  alleged  that  at  the  time  of  the 
execution  of  the  agreement,  Bacon  was  the  owner  of  section 
18  and  the  south  half  of  section  7,  all  in  township  23  south, 
of  range  7  east,  in  Butler  County,  Kansas,  and  was  not  the 
owner  of  any  other  real  estate  in  said  section  7,  and  that  the 
land  last  above  described  was  the  land  intended  to  be  con- 
veyed by  said  contract,  and  was  therein  described  as  "one 
half  of  section  7-23-7,  and  all  of  section  18-23-7,  all  being 
in  Sycamore  township,  Butler  County,  Kansas."  The  defend- 
ant filed  a  general  demurrer,  which  was  overruled,  and  then 
answered:  1.  With  a  general  denial;  2.  With  an  allegation 
of  a  contemporaneous  parol  agreement;  3.  With  an  averment 
that  certain  persons  had  conspired  together  to  cheat  and  de- 
fraud him  in  making  the  written  contract.  The  trial  court 
made  a  general  finding  in  favor  of  the  plaintiff,  and  directed 
the  defendant  to  execute  a  deed  to  the  plaintiff  for  "one  half 
of  section  7,  in  township  23  south,  of  range  7  east,  and  all  of 
section  18,  township  23  south,  of  range  7  east,  all  in  Syca- 
more township,  Butler  County,  Kansas."  The  defendant 
sxcepted  to  the  findings,  rulings,  and  judgment  of  the  trial 
court,  and  appealed. 
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D.  S.  Twitchell  and  Redden  and  Schumacher^  for  the  plaintiflf 
in  error. 

A.  L.  L.  Hamilton,  J.  K.  Cuhhisony  and  Harklea  and  Mar* 
ley,  for  the  defendant  in  error. 

HoRTON,  C.  J.  It  is  contended  on  the  part  of  the  defend- 
ant below  that  the  trial  court  committed  five  material  errors. 
They  are  alleged  as  follows:  1.  The  overruling  of  the  de- 
murrer to  the  petition;  2.  Overruling  the  objection  of  the  de- 
fendant to  the  Introduction  of  any  testimony  under  the  peti- 
tion; 3.  Overruling  the  demurrer  of  the  defendant  to  the 
evidence  of  the  plaintiff;  4.  Excluding  material  testimony 
offered  by  the  defendant;  5.  Striking  out  material  testimony 
of  the  defendant  after  it  had  been  received. 

We  will  discuss  the  first,  second,  and  third  objections  to- 
gether, because  the  principal  question  presented  thereby  is, 
"  that  the  description  of  the  land  is  so  indefinite  the  court 
could  not  declare  a  specific  performance."  The  property  de- 
scribed in  the  contract  is  as  follows:  "-J  of  section  7-23-7, 
and  all  of  section  18-23-7;  the  above  property  to  be  free 
and  clear  of  all  encumbrances,  and  being  in  Sycamore  town- 
ship, Butler  County,  Kansas."  The  decree  for  the  specific  per- 
formance described  the  property  in  the  terms  of  the  contract, 
and  the  trial  court  did  not  attempt  in  its  decree  and  judg- 
ment to  find  or  adjudge  what  "^  of  section  7-23-7"  was 
referred  to  in  the  contract,  or  to  be  included  in  the  deed  re- 
quired by  the  decree  of  specific  performance.  The  trial  court 
very  properly  overruled  the  demurrer  to  the  petition,  and  the 
objection  of  the  defendant  to  the  introduction  of  testimony, 
upon  the  ground  that  the  description  in  the  contract,  "  of  \ 
of  section  7 "  was  too  uncertain  and  indefinite  to  decree  a 
specific  performance,  because  the  petition  alleged,  among 
other  things,  "  that  at  the  time  of  the  execution  of  the  agree- 
ment the  defendant  was  the  owner  of  section  18  and  the  south 
half  of  section  7,  all  in  township  23  south,  of  range  7  east,  in 
Butler  County,  Kansas,  and  that  the  defendant  was  then  the 
Dwner  of  no  other  real  estate  in  said  section  7  than  the  last 
above  described;  and  that  said  real  estate  last  above  de- 
icribed  was  the  land  intended  to  be  conveyed  as  therein  set 
forth,  and  described  as  *i^  of  section  7-23-7,  and  all  of 
section  18-23-7,'  and  being  in  Sycamore  township,  Butler 
County,  Kansas." 

It  was  said  in  Hollis  v.  Burgess,  37  Kan.  494:  "  It  is  not 
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essential,  however,  that  the  description  should  be  given  with 
such  particularity  as  to  make  a  resort  to  extrinsic  evidence 
unnecessary.  If  the  designation  is  so  definite  that  the  pur- 
chaser knows  exactly  what  he  is  buying,  and  the  seller  knows 
what  he  is  selling,  and  the  land  is  so  described  that  the  court 
can,  with  the  aid  of  extrinsic  evidence,  apply  the  description 
to  the  exact  property  intended  to  be  sold,  it  is  enough":  Fry 
on  Specific  Performance,  3d  ed.,  sec.  325;  Poineroy  on  Con- 
tracts, sec.  90;  Fowler  v.  Redican^  52  111.  405;  Bowen  v.  Prout, 
52  111.  354. 

In  Hurley  v.  Brown,  98  Mass.  545,  96  Am.  Dec.  671,  the 
written  contract  described  the  property  as  "  a  house  and  lot 
of  land  situated  on  Amity  Street."  There  being  several  such, 
parol  evidence  was  admitted  to  show  that  there  was  one  only 
which  the  defendant  had  any  right  to  convey,  and  that  the 
parties  had  been  in  treaty  for  the  sale  and  purchase  of  it. 
The  court  held  that  the  subject-matter  of  the  contract  might 
thus  be  identified,  and  when  so  ascertained,  the  writing  might 
be  construed  to  apply  to  it,  and  was  thus  made  suflficiently 
definite  and  certain  for  specific  enforcement  in  equity. 

In  Mead  v.  Parker,  115  Mass.  413,  15  Am.  Rep.  110,  the 
description  was  "  a  house  on  Church  Street."  The  court  said: 
"  When  all  the  circumstances  of  possession,  ownership,  situ- 
ation of  the  parties,  and  of  their  relation  to  each  other  and 
to  the  property  as  they  were  when  the  negotiations  took  place 
and  the  writing  was  made  are  disclosed,  if  the  meaning  and 
application  of  the  writing,  read  in  the  light  of  those  circum- 
stances, are  certain  and  plain,  the  parties  will  be  bound  by  it 
as  a  sufficient  written  contract  or  memorandum  of  their 
agreement.  That  parol  evidence  is  competent  to  furnish 
these  means  of  interpreting  and  applying  written  agreements, 
is  settled  by  the  uniform  current  of  authorities." 

In  Waring  v.  Ayres,  40  N.  Y.  357,  the  description  was  "  two 
lots  owned  by  me  in  One  Hundred  and  Sixteenth  Street, 
New  York,  between  Eighth  and  Ninth  avenues,  said  lots  be- 
ing twenty-five  feet  front  by  about  seventy-five  feet  deep. 
E.  Ayres."  The  court  said:  "Now  if  no  other  lots  will  an- 
swer that  description,  there  is  no  want  of  certainty  in  respect 
to  the  subject,  i.  e.,  the  property  to  be  conveyed.  The  referee 
finds  that  no  other  lots  than  those  named  in  the  judgment 
will  answer  that  description,  and  that  those  named  in  the 
judgment  do  answer  the  description  precisely.  I  know  of  no 
rule  of  law  or  equity  which  requires  the  employment  of  one 
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eel  of  terms  or  form  of  words  to  describe  real  estate  proposed 
to  be  conveyed.  An  agreement  to  sell  and  convey  the  farm 
in  the  town  of  Bath,  belonging  to  me,  is  definite  and  certain 
the  moment  it  appears  which  farm  in  the  town  of  Bath  does 
in  part  belong  to  me  ":  Tetherow  v.  Anderson,  63  Mo.  96. 

While  the  allegations  in  the  petition  were  suflficient,  if 
proven  upon  the  trial,  for  a  specific  performance,  we  do  not 
think  there  was  evidence  received  by  the  court  identifying 
half  of  section  7-23-7.  The  trial  court,  for  some  reason  not 
apparent,  improperly  refused  to  permit  the  plaintiff  below 
to  show  that  at  the  time  of  the  execution  of  the  contract 
Bacon  owned  the  south  half  of  section  7-23-7  east,  in 
Sycamore  township,  Butler  County,  and  that  he  was  the 
owner  of  no  other  real  estate  in  said  section  7  than  the  south 
half  of  said  section.  If  this  evidence  had  been  received,  the 
contract  as  to  the  half  of  section  7  would  have  been  sufficiently 
identified  for  specific  performance.  No  motion  was  made 
upon  the  part  of  the  plaintiff  below  for  a  new  trial,  and  no 
cross  petition  in  error  is  filed  in  this  court.  We  therefore  can- 
not correct  any  rulings  of  the  trial  court  not  complained  of 
and  not  here  upon  proper  proceedings  for  reversal.  As  we 
are  neither  informed  from  the  contract  or  evidence  received 
what  half  of  section  7  was  meant,  whether  the  north  half,  the 
south  half,  the  east  half,  or  the  west  half,  the  description  in 
the  record  is  too  indefinite  and  uncertain. 

It  is  urged  by  counsel  on  the  part  of  plaintiff  below  that  if 
the  description  of  the  half  of  section  7  is  too  defective,  it  may 
be  corrected  by  another  or  further  action  for  that  purpose, 
and  therefore  that  the  judgment  should  stand.  Some  cases 
are  cited  apparently  supporting  this  view:  Bean  v.  Valle,  2 
Mo.  126;  Hooper  v.  Laney,  39  Ala.  338.  Courts,  as  a  rule, 
abhor  a  multiplicity  of  suits  between  the  same  parties  grow- 
ing out  of  the  same  transactions.  We  think  the  better  rule  to 
be  that  where  a  contract  describing  land  to  be  conveyed  is 
Indefinite  and  uncertain,  and  therefore  is  to  be  reformed  on 
account  of  the  mutual  mistakes  or  omissions  of  the  parties,  or 
where  it  can  be  made  sufficiently  definite  and  certain  by  ex- 
trinsic evidence,  the  petition  should  show  all  the  facts  and 
what  is  desired  before  a  specific  performance  is  decreed;  and 
all  the  matters  in  controversy,  both  as  to  the  reformation  of 
the  contract,  if  one  is  necessary,  or  the  identification  of  the 
property  by  extrinsic  evidence,  should  be  settled  and  disposed 
of  in  the  same  action.     Upon  the  trial,  it  was  urged  in  the 
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presentation  of  evidence  on  the  part  of  the  plaintiff  below  that 
the  description  in  the  written  contract  of  the  half  of  section  7 
should  have  been  the  south  half  of  said  section  7;  that  Bacon 
gave  to  the  party  writing  the  contract  the  description  as  the 
*'  south  half  of  section  7,"  but  by  inadvertence  or  mistake  of 
the  scrivener  it  was  written  ''  half  of  section  7."  If  this  be 
true,  plaintiff  below  might  have  amended  his  petition  so  as 
to  have  had  the  contract  reformed,  with  the  proper  descrip- 
tion as  given  by  the  parties  to  the  scrivener. 

The  claim  made  upon  the  part  of  the  defendant  below,  that 
if  the  description  of  "  one  half  of  section  7  "  is  too  indefinite 
or  uncertain  in  the  absence  of  extrinsic  evidence  to  be  enforced, 
therefore  all  the  descriptions  in  the  contract  must  be  disre- 
garded and  the  contract  itself  treated  as  a  nullity,  is  not  rea- 
sonable or  equitable.  If  plaintiff  below  is  willing  to  accept, 
in  payment  of  his  property  described  in  the  contract,  "  all  of 
section  18-23-7,  in  Sycamore  township,  Butler  County,  in 
this  state,"  the  defendant  below  cannot  complain  because  of 
the  indefiniteness  or  uncertainty  of  "  one  half  of  section  7," 
or  of  the  failure  of  the  plaintiff  below  to  obtain  a  deed  for  all 
the  property  he  brought  his  action  to  recover.  "  It  is  a  rule 
of  construction  that  where  there  is  a  doubt  as  to  the  con- 
struction of  a  deed,  it  shall  be  taken  most  favorably  for  the 
grantee.  Whence,  if  there  are  two  descriptions  in  a  deed  of 
the  land  conveyed,  and  they  do  not  coincide,  the  grantee  is  at 
liberty  to  elect  that  which  is  most  favorable  to  him  ":  Sharp 
V.  Thompson,  100  111.  447;  39  Am.  Rep.  61;  Melvin  v.  Proprietors 
of  Locks,  6  Met.  27;  38  Am.  Dec.  384;  3  Washburn  on  Real 
Property,  628,  629;  Esty  v.  Baker,  50  Me.  331;  79  Am.  Dec. 
616;  Waterman's  Specific  Performance,  sec.  396. 

The  case  of  Becker  v.  Mason,  30  Kan.  697,  referred  to,  is  not 
applicable.  In  that  case,  the  contract  was  not  signed  by  the 
party  to  be  charged.  In  such  a  case,  the  contract  must  be 
proved,  if  proved  at  all,  by  some  written  note  or  memoran- 
dum of  the  contract  signed  by  the  party  to  be  charged.  The 
infirmity  in  that  case  vitiated  and  destroyed  the  whole  of  the 
contract.  In  this  case,  the  memorandum  of  the  contract  is 
signed  by  the  party  to  be  charged,  and  the  description  of  a 
portion  of  the  land  therein  is  definite  and  certain;  a  part  is 
indefinite  and  uncertain,  in  the  absence  of  extrinsic  evidence, 
but  the  contract  may  be  held  valid  as  to  that  which  is  prop- 
erly and  suflBciently  described. 

Complaint  is  also  made  that  the  plaintiff  below  failed  in 
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his  evidence;  because  of  some  alleged  defects  in  his  abstract 
of  title.  An  abstract  of  title  was  furnished  within  the  time 
required  by  the  contract,  and  a  warranty  deed  was  also  exe- 
cuted and  delivered  according  to  the  contract.  Defendant 
below  refused  to  make  any  conveyance  by  warranty  deed  or 
otherwise;  made  no  objections  to  the  abstract  or  called  at- 
tention to  any  defects  therein.  It  does  not  appear  from 
the  record  that  the  defects  now  alleged  in  the  abstract  or 
deed  were  called  to  the  attention  of  the  trial  court.  On 
the  other  hand,  it  does  appear  that  the  principal  defenses 
in  the  trial  were  the  indefinite  description  of  the  property,  a 
contemporaneous  parol  agreement  between  the  parties,  and 
that  the  signature  of  the  defendant  to  the  contract  was  ob- 
tained by  fraud. 

We  perceive  no  material  error  in  excluding  or  striking  out 
testimony.  There  was  no  proof  of  any  consideration  for  any 
new  or  parol  contract  changing  the  original  contract  of  the 
parties.  If  the  parol  contract  was  made  contemporaneously 
with  the  contract,  as  a  part  thereof,  or  in  connection  therewith, 
it  could  not  be  proved,  if  it  altered,  varied,  or  contradicted  the 
written  contract:  Schoen  v.  Sunderland^  39  Kan.  758.  The 
testimony  shows  that  the  defendant  below  resided  in  Kansas 
City,  Missouri,  where  the  property  he  is  trading  for  is  situ- 
ated, and  had  resided  there  for  over  twenty  years,  and  that  he 
lived  about  three  fourths  of  a  mile  from  the  same.  It  fur- 
ther appears  from  his  testimony  that  he  had  seen  and  had 
had  an  opportunity  to  examine  the  property  before  he  signed 
the  contract;  therefore,  we  do  not  think  any  fraud  was  es- 
tablished either  to  obtain  his  signature  to  the  contract  or 
otherwise  :  Waterman's  Specific  Performance,  sec.  317; 
Story's  Equity  Jurisprudence,  sec.  200,  and  sub.;  Dyer  v 
Hargrave,  10  Ves.  505;  Pratt  v.  Philbrook,  33  Me.  17;  Hough 
v.  Richardson,  3  Story,  659;  Langdon  v.  Green,  49  Mo.  363. 

If  the  plaintiff  below  will,  within  thirty  days,  file  in  writ- 
ing in  the  district  court  of  Butler  County  his  written  con- 
sent to  a  modification  of  the  judgment  rendered  in  this  case, 
so  as  to  omit  therefrom  "one  half  of  section  7-23-7,  in 
Sycamore  township,  Butler  County,  in  this  state,"  the  judg- 
ment will  be  allowed  to  stand  as  thus  modified;  otherwise  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  a  new 
trial.  If  plaintiff  below  accepts  the  modification  of  the  judg- 
ment as  suggested,  the  costs  in  this  court  will  be  divided;  if 
he  does  not  so  accept,  a  reversal  will  be  ordered,  with  costs. 
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Specific  Performanck  —  Sufficiency  o»  Descrtption.  — Extrinsic  Evi- 
dence is  admissible  to  aid  the  description  of  land  in  a  contract  of  sal^ 
where  both  parties  understood  what  was  being  bought  and  sold:  Preble  ▼. 
Abrahams,  88  Cal.  245;  22  Am.  St.  Rep.  301,  and  note.  A  practical  loca- 
tion of  the  boundaries  of  leased  property  by  the  landlord  pointing  them  out, 
coupled  with  a  subsequent  possession  of  the  same  with  the  landlord's  con- 
sent, is  a  snflScient  location  of  the  property:  Weaver  v.  Shipley,  127  Ind.  626. 
When  it  appears  that  a  complainant  is  entitled  to  a  conveyance  of  land  but 
its  quantity  and  location  are  uncertain,  the  court  may  order  a  survey:  Hau' 
cocky.  Hancock,  1  T.  B.  Mon.  121;  15  Am.  Dec.  92.  Specific  performance 
of  a  contract  to  convey  land  will  be  decreed  only  when  the  description  of 
the  subject-matter  is  so  certain  that  it  may  be  known  therefrom  what  the 
purchaser  was  contracting  for  and  the  vendor  selling:  Hamilton  r.  Harvey, 
121  111.  469;  2  Am  St.  Rep.  118,  and  note.  See  note  to  MinneapolU  etc  R'y 
Co.  V.  Cox,  14  Am.  St.  Rep.  220. 

Specific  Performance  —  Contract  Varied  bt  Parol  Aosxbment.  —  A 
written  contract  for  the  sale  of  land  varied  in  a  material  particular  by  parol 
will  not  be  enforced  in  equity:  Heth  v.  Wooldridge,  6  Rand.  605;  18  Am. 
Dec.  751.  See  also  Minneapolis  etc  B'y  Co.  t.  Cox,  76  Iowa,  306;  14  Am.  St. 
&ep.  216,  and  note. 
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[60  Kansas,  623.] 

The  Common  Law  has  Existence  and  Force  in  Kansas  in  all  cases,  where 
it  is  not  inconsistent  with  the  constitution,  statutes,  institutions  of  the 
state,  and  where,  without  it,  proper  remedies  for  injustice  and  wrong, 
and  for  the  redress  of  grievances  would  not  be  furnished. 

Criminal  Law  —  Wrfp  of  Error  Coram  Nobis,  when  an  Appropriate 
Remedy.  —  One  who,  after  indictment,  is  constrained  by  the  fear  of 
mob  violence  to  plead  guilty  in  the  district  court  to  the  charge  against 
him,  and  is  thereupon  sentenced  to  imprisonment  and  hard  labor  in  the 
penitentiary,  may  obtain  relief  in  the  same  court  from  such  sentence 
and  plea  by  proceedings  in  the  nature  of  the  common-law  writ  of  error 
coram  nobis. 

Btatote  of  Limitations  —  Disability  of  Imprisonment.  —  One  who,  from 
fears  of  his  life  or  of  great  personal  injury,  pleads  guilty  to  a  criminal 
charge,  and  is  thereupon  sentenced  to  imprisonment  and  hard  labor  in 
the  penitentiary  for  a  term  of  years  exceeding  the  time  prescribed  by 
the  statute  of  limitations  for  the  commencement  of  an  action  or  proceed- 
ing to  obtain  relief  from  the  judgment  against  him,  is  under  such  a  legal 
disability  as  will  prevent  the  statute  of  limitations  from  running  against 
him  in  respect  to  such  action  or  proceeding,  but  is  not  under  such  a 
legal  disability  as  will  debar  him  from  maintaining  an  action  to  restore 
him  to  his  just  rights,  provided  that  some  friend  will  commence  and 
eonduct  the  proceeding  for  him.  Any  other  construction  of  the  statute 
would  leave  a  person  in  such  a  position  entirely  without  the  means  of 
obtaining  relief  from  the  consequences  of  his  sentence,  until  ho  had 
served  in  prison  the  full  time  for  which  he  was  sentenced,  and  the  O0in> 
mencement  of  a  proceeding  would  then  be  of  no  benefit  to  him. 
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Attorney  and  Client  —  Confidential  Communications.  —  Where  a  prig, 
oner  who  has  begun  proceedings  in  the  nature  of  a  writ  coram  nobis  to  ob- 
tain relief  from  his  sentence,  makes  a  deposition  in  which  he  states  that 
the  relation  of  attorney  and  client  had  never  existed  between  him  and 
one  K,  and  K,  on  the  other  hand,  subsequently  testifies  at  the  trial  that 
at  the  time  he  held  with  the  prisoner  a  certain  conversation  which  the 
state  is  seeking  to  introduce  in  evidence,  he  was  employed  as  the  attor- 
ney of  the  prisoner,  and  that  the  conversation  was  held  between  them 
in  the  relation  of  attorney  and  client,  the  exclusion  of  evidence  of  that 
conversation  by  the  trial  court,  on  the  ground  that  it  consisted  of  confi- 
dential communications,  cannot,  on  appeal,  be  pronounced  erroneous. 
Error  Coram  Nobis,  guilt  of  Prisoneb  may  not  be  Considered  in.  — 
Where  a  person  who  has  been  sentenced  to  imprisonment  on  a  plea  of 
guilty,  which  he  was  compelled  to  make  by  the  fear  of  mob  violence,  is 
seeking  relief  by  proceedings  in  the  nature  of  a  writ  of  error  coram 
nobis,  the  question  of  his  guilt  or  innocence  cannot  be  considered  by 
the  jury.  A  mob  has  no  right,  by  any  means,  to  shift  the  burden  of 
proof  from  the  state  to  the  accused,  or  to  relieve  the  state  from  proving 
the  guilt  of  the  accused  beyond  a  reasonable  doubt.  The  prisoner,  in 
such  a  proceeding,  has  the  right  to  be  placed  in  the  same  coinlitioa 
as  he  was  before  he  entered  his  plea  of  guilty,  and  to  insist  that  the  ques- 
tion of  his  guilt  should  be  investigated  under  the  ordinary  conditions  of 
a  criminal  trial,  in  which  he  can  avail  himself  of  all  the  rights  guaran- 
teed to  accused  persons  by  the  constitution. 
Error  Coram  Nobis,  Evidence  Admissible  in  Proceedings  on.  — When 
a  prisoner  is  seeking  to  obtain  relief  from  his  sentence  by  proceedings 
in  the  nature  of  a  writ  of  error  coram  nobis,  on  the  ground  that  he  was 
constrained  by  fears  of  mob  violence  to  plead  guilty  to  the  charges 
against  him,  it  is  not  improper  for  the  trial  court  to  permit  the  accused 
to  show  threats  of  mob  violence  made  both  before  and  after  the  plea  of 
guilty  was  entered,  as  well  as  threats  not  communicated  to  him  before 
his  plea  was  entered.  Such  evidence  is  all  competent  as  tending  to 
show  that  there  was  a  real  danger  of  mob  violence,  and  that  the  fears  of 
the  accused  were  well  founded,  and  it  is  therefore  rightly  submitted  to 
the  jury. 

W.  H.  Carpenter,  for  the  plaintiff  in  error. 

Frank  Doster,  for  the  defendant  in  error. 

Valentine,  J.  At  the  February  term  of  the  district  court 
of  Marion  County,  in  1885,  the  grand  jury  found  two  indict- 
ments against  Robert  Calhoun  for  defiling  females  under  the 
age  of  eighteen  years,  committed  to  his  care  and  protection, 
by  carnally  knowing  them.  The  fact  of  such  indictments 
having  been  found  became  known  in  the  community.  The 
public  mind  became  greatly  excited  and  hostile  to  the  accused. 
Threats  of  lynching  him  were  freely  made,  and  preparations 
to  carry  out  the  same  were  apparently  going  on.  Knowledge 
of  these  threats  and  preparations  was  communicated  to  the 
accused,  who  was  then  in  jail,  and  the  same  produced  in  bia 
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mind  such  a  state  af  fear  that  to  appease  the  passions  of  the 
community,  and  secure  himself  from  bodily  violence,  he 
pleaded  guilty  to  the  charges  contained  in  such  indictments, 
and  was  sentenced  to  the  maximum  limit  of  punishment  — 
twenty-one  years'  confinement  in  the  penitentiary  at  hard 
labor,  in  each  case.  In  March,  1892,  in  the  district  court  of 
Marion  County,  he  brought  proceedings  in  the  nature  of  those 
known  to  the  common  law  as  writs  of  error  coram  nobis,  to  re- 
voke the  aforesaid  sentences,,  and  to  set  aside  the  pleas  of 
guilty,  upon  the  ground  that  such  pleas  had  been  extorted 
from  him  by  duress  and  threats  and  appearances  of  impend- 
ing and  imminent  mob  violence,  operating  upon  his  fears, 
whereby  he  had  not  been  allowed  his  constitutional  rights  to 
plead  his  innocence  of  the  charges  alleged  against  him  in  said 
indictments,  to  defend  against  the  same  in  person  and  by 
counsel,  to  meet  the  witnesses  against  him  face  to  face,  and  to 
have  a  public  trial  by  an  impartial  jury.  A  trial  was  had  in 
the  error  coram  nobis  proceeding  at  the  September  term,  1892, 
before  the  court  and  a  jury,  and  the  jury  returned  a  general 
verdict  in  favor  of  the  plaintiff,  Calhoun,  and  also  returned 
a  special  verdict,  which,  omitting  title  and  signature,  reads  as 
follows:  — 

"  We,  the  jury  impaneled  and  sworn,  upon  our  oaths  do  find 
that  in  the  cases  numbered  1546  and  1547,  in  the  district 
court  of  Marion  County,  Kansas,  at  its  February  term  for  the 
year  1885,  wlierein  the  state  of  Kansas  was  plaintiff  and 
Robert  Calhoun  was  defendant,  being  indictments  for  the 
offenses  of  carnally  knowing  females  under  the  age  of  eighteen 
years,  confided  to  his  care  and  protection,  found  and  returned 
by  the  grand  jury  of  said  county,  at  said  term,  and  to  which 
said  indictments  said  defendant  pleaded  guilty,  that  the  said 
pleas  of  guilty  were  made  by  said  defendant  unwillingly  and 
involuntarily,  and  under  the  influence  and  duress  of  his  fear» 
of  death  or  great  bodily  injury  being  inflicted  upon  him  by  a 
mob,  if  he  did  not  so  plead  guilty  to  such  indictments." 

A  motion  by  the  state  for  a  new  trial  was  made  and  over- 
ruled; findings  of  fact  were  made  by  the  court  in  accordance 
with  the  verdict  of  the  jury,  and  judgment  was  rendered  by 
the  court  revoking  the  sentences  and  the  pleas  of  guilty, 
awarding  the  accused  a  trial  in  each  case,  ordering  his  release 
from  confinement  in  the  penitentiary,  directing  the  warden  to 
deliver  him  to  the  jailer  of  Marion  County,  and  directing  the 
issuance  of  warrants  for  his  arrest  and  commitment  to  the 


144  State  v.  Calhoun.  [Kansas, 

jail  of  such  county  pending  the  trials  to  be  had.  The  state 
in  various  ways  interposed  objections  to  the  jurisdiction  of 
the  court,  and  to  the  suflBciency  of  the  facts  alleged  and 
proved,  interposed  the  statute  of  limitations  in  bar  of  the 
proceedings,  and  objected  to  the  admissibility  of  some  of  the 
plaintiff's  evidence,  and  preserved  proper  exceptions  to  all 
adverse  rulings. 

Before  proceeding  to  the  discussion  of  the  questions  pre- 
sented by  counsel  as  being  involved  in  this  case,  it  would  be 
well  to  state  that  it  is  admitted  by  counsel  that  the  proceed- 
ings in  the  lower  court  were  civil  in  their  nature,  and  not 
criminal,  and  that  the  remedy  of  petition  in  error,  and  not 
appeal,  is  the  proper  remedy  in  this  court. 

The  first  question  presented  by  the  state,  which  was  the 
defendant  below  and  is  the  plaintiff  in  error,  is,  that  the 
court  below  had  no  jurisdiction  to  hear  or  determine  any  of 
the  matters  in  controversy  in  this  case,  no  power  to  set  aside 
the  aforesaid  sentences  or  pleas,  and  no  power  to  grant  trials 
in  the  aforesaid  criminal  cases.  It  is  admitted  on  the  part  of 
Calhoun,  the  defendant  in  the  criminal  cases,  the  plaintiff 
below  in  this  proceeding,  and  the  defendant  in  error  in  this 
court,  that  no  express  remedy  is  given  to  him,  or  to  anyone 
else  similarly  situated,  under  any  express  provision  of  any 
statute;  but  he  claims  that  he  has  a  remedy  under  the  prin- 
ciples of  the  common  law,  and  inferentially  under  those  pro- 
visions of  the  statute  which  recognize  the  existence  and 
binding  force  of  the  common  law.  That  the  common  law  has 
existence  in  Kansas,  in  some  cases  and  to  some  extent,  we 
suppose  all  will  admit.  It  has  existence  and  force  in  all  cases 
where  the  same  is  not  inconsistent  with  the  constitution  or 
the  statutes  or  the  institutions  of  this  country,  and  where,  ex- 
cept for  the  common  law,  proper  remedies  for  injustice  and 
wrong,  and  for  the  redress  of  grievances,  would  not  be  fur- 
nished. The  territory  now  occupied  by  the  state  of  Kansas 
has  belonged  to  the  United  States  ever  since  the  year  1803; 
and  the  government  of  the  United  States  recognizes  and  en- 
forces the  common  law  everywhere,  except  where  it  is  other- 
wise provided  by  the  constitution  or  statutes,  or  where  it  is 
inconsistent  with  the  institutions  of  this  country.  This  same 
territory  was  also  once,  and  from  1804  to  1812,  under  the 
jurisdiction  and  control  of  Indiana  Territory:  2  U.  S.  Stats, 
at  Large,  287;  and  was  also  once,  from  1812  to  1820,  under 
the  jurisdiction  and  control  of  Missouri  Territory:  2  U.  S. 
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Stats,  at  Large,  743,  et  eeq.;  both  of  which  territories  recog- 
nized the  common  law.  At  the  last-mentioned  date,  a  portion 
of  Missouri  Territory  was  admitted  into  the  union  as  a  state: 
8  U.  S.  Stats,  at  Large,  545.  In  1854,  the  territory  now  con- 
stituting the  state  of  Kansas  became  an  organized  territory; 
and  from  1855  up  to  1861  it  was  governed  by  its  own  territorial 
laws  and  the  laws  of  the  United  States,  when,  in  1861,  it  be- 
came a  state.  As  early  as  1858  the  following  statute  was 
enacted  by  the  territorial  legislature  of  Kansas,  to  wit:  — 

"  Sec.  603.  That  rights  of  civil  action,  given  or  secured 
by  existing  laws,  shall  be  prosecuted  in  the  manner  provided 
for  by  this  code,  except  as  provided  in  section  604.  If  a  case 
ever  arises  in  which  an  action  for  the  enforcement  or  protec- 
tion of  a  right,  or  the  redress  or  prevention  of  a  wrong,  can- 
not be  had  under  this  code,  the  practice  heretofore  in  use  may 
be  adopted,  so  far  as  may  be  necessary  to  prevent  a  failure  of 
justice":  Civ.  Code  of  1858,  sec.  603. 

A  similar  statute  has  been  in  force  ever  since  and  is  now 
in  force:  Civ.  Code  of  1868,  sec.  727;  Gen.  Stats,  of  1889,  par. 
4841.  Also,  the  common  law,  by  express  enactment,  has  been 
in  force  in  Kansas  almost  from  the  beginning.  The  present 
statute  with  regard  thereto  reads  as  follows:  — 

"Sec.  3.  The  common  law,  as  modified  by  constitutional 
and  statutory  law,  judicial  decisions,  and  the  condition  and 
wants  of  the  people,  shall  remain  in  force  in  aid  of  the  gen- 
eral statutes  of  this  state":  Gen.  Stats,  of  1889,  par.  7281. 

In  the  case  of  Sattig  v.  Small^  1  Kan.  174,  which  was  de* 
cided  in  1862,  it  is  said,  in  the  opinion  of  the  court,  among 
other  things,  as  follows:  "The  common  law  was  in  force  here 
when  the  organic  act  passed."  See,  also,  Union  Pac.  Ry  Co. 
V.  Rollins,  5  Kan.  175. 

There  are  but  few  statutory  actions  in  this  state.  Nearly 
every  right  of  action  in  this  state  is  founded  upon  and  given 
only  by  the  all- reaching  principles  of  the  common  law,  and 
generally  it  is  only  the  procedure  and  not  the  right  of  action 
that  is  furnished  or  regulated  by  statute;  and  even  as  to  pro- 
cedure the  statutes  sometimes  fail,  and  in  such  cases  parties 
must  resort  to  and  invoke  the  aid  of  the  common  law.  That 
such  a  remedy  as  the  one  resorted  to  by  the  plaintiff  in  this 
proceeding  existed  at  common  law,  there  can  be  no  doubt; 
and  we  think  it  still  exists  wherever  it  is  necessary  to  invoke 
its  aid.  See  the  case  of  Sanders  v.  State,  85  Ind.  318,  44  Am. 
Rep.  29,  and  the  many  authorities  there  cited.     Is  it  possible 
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that  a  person,  who  under  fear  of  mob  violence  and  of  death  or 
great  personal  injury,  is  compelled  to  plead  guilty  to  a  crim- 
inal charge,  and  to  be  sentenced  to  imprisonment  and  hard 
labor  in  the  penitentiary,  is  without  remedy  to  restore  to  him 
his  lost  rights?  But,  if  he  has  no  remedy,  then  what  becomes 
of  the  guaranties  of  our  own  state  constitution  ?  Sections  10 
and  18  of  the  bill  of  rights  of  our  constitution  read  as  fol- 
lows:— 

"  Sec.  10.  In  all  prosecutions,  the  accused  shall  be  allowed 
to  appear  and  defend  in  person,  or  by  counsel;  to  demand 
the  nature  and  cause  of  the  accusation  against  him;  to  meet 
the  witness  face  to  face,  and  to  have  compulsory  process  to 
compel  the  attendance  of  witnesses  in  his  behalf,  and  a  speedy 
public  trial  by  an  impartial  jury  of  the  county  or  district  in 
which  the  offense  is  alleged  to  have  been  committed.  No 
person  shall  be  a  witness  against  himself,  or  be  twice  put  in 
jeopardy  for  the  same  offense." 

"  Sec.  18.  All  persons,  for  injuries  suffered  in  person,  rep- 
utation, or  property,  shall  have  remedy  by  due  course  of  law, 
an4  justice  administered  without  delay." 

If  any  court  has  jurisdiction  of  proceedings  like  the  pres- 
ent, it  is  in  the  district  court.  Under  section  3,  article  3,  of 
the  constitution,  the  supreme  court  has  original  jurisdiction 
only  in  proceedings  in  quo  warranto,  mandamuSf  and  habeas 
corpus,  and  such  appellate  jurisdiction  only  as  may  be  pro- 
vided by  law,  and  neither  the  constitution  nor  any  statute 
has  given  to  the  supreme  court,  nor,  indeed,  to  any  other 
court,  unless  it  is  the  district  court,  any  jurisdiction  in  any 
proceeding  like  the  present.  Under  section  1  of  the  act  re- 
lating to  district  courts,  the  district  court  is  made  a  court  of 
record,  and  is  given  "general  original  jurisdiction  of  all  mat- 
ters, both  civil  and  criminal,  not  otherwise  provided  by  law  ": 
Gen.  Stats,  of  1889,  par.  1961.  And  jurisdiction  like  the  pres- 
ent has  not  been  otherwise  provided  for  by  the  constitution  or 
by  any  statute.  Upon  the  whole,  we  think  the  district  court, 
and  it  alone,  has  jurisdiction  in  cases  like  the  present,  and 
this  opinion  follows  from  a  consideration  of  the  common  law 
and  the  constitution  and  the  statutes  both  of  this  state  and 
of  the  United  States,  viewed  in  the  light  of  history  and  of 
usage,  and  under  the  decisions  of  our  own  courts  and  of  the 
courts  elsewhere. 

But  it  is  claimed  that,  even  if  the  district  court  has  juris- 
diction in  cases  like  the  present,  still  that  the  plaintiff '• 
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present  action  or  proceeding  was  barred  by  some  statute  of 
limitations  before  it  was  commenced.  The  original  pleas  of 
guilty  took  place  and  the  sentence  and  judgments  following 
them  were  rendered  on  March  2,  1885,  and  this  present  pro- 
ceeding was  not  commenced  until  some  time  in  March,  1892, 
more  than  seven  years  having  in  the  meantime  elapsed;  and 
it  is  now  claimed  by  the  state  that  the  proceeding  was  barred, 
either  by  the  two-years  statute  of  limitations  (Civ.  Code,  sec. 
18,  subd.  3),  or  by  the  five-years  statute  of  limitations  (same 
sec,  subd.  6).  There  are  decisions  which  hold  that  no 
statute  of  limitations  can  ever  operate  in  cases  like  the  pres- 
ent: Powell  V.  Gott,  13  Mo,  458;  53  Am.  Dec.  153;  Latshaw  v. 
McNeeSj  50  Mo.  381.  But  it  is  not  necessary,  as  we  think, 
to  hunt  for  decided  cases.  Our  statutes  govern.  Section  19 
of  the  Civil  Code  provides  as  follows:  — 

*'  Sec.  19.  If  a  person  entitled  to  bring  an  action  other 
than  for  the  recovel-y  of  real  property,  except  for  a  penalty  or 
a  forfeiture,  be,  at  the  time  the  cause  of  action  accrued,  under 
any  legal  disability,  every  such  person  shall  be  entitled  to 
bring  such  action  within  one  year  after  such  disability  shall 
be  removed." 

And  section  1,  subdivision  27,  of  the  act  relating  to  the 
construction  of  statutes,  reads  as  follows:  — 

"27th.  The  phrase  'under  legal  disability'  includes  per- 
sons within  the  age  of  minority,  or  of  unsound  mind,  or  im- 
prisoned": Gen.  Stats,  of  1889,  par.  6687. 

But  it  is  claimed  on  the  part  of  the  state  that  if  the  plain- 
tiff in  this  proceeding  was  under  such  a  legal  disability  that 
the  statute  of  limitations  would  not  run  against  such  a  pro- 
ceeding, then  that  he  was  under  such  a  legal  disability  that 
he  could  not  commence  or  maintain  the  proceeding  at  all;  or, 
in  other  words,  it  is  claimed  that  if,  from  fears  of  his  life  or 
of  great  personal  injury,  and  to  avoid  death  or  great  personal 
injury,  he  pleaded  guilty  to  a  criminal  charge,  and  was  sen- 
tenced thereon  to  imprisonment  and  hard  labor  in  the  peni- 
tentiary for  a  term  of  years  exceeding  the  time  prescribed  by 
the  statute  of  limitations  within  which  he  could  commence 
his  action  or  proceeding,  then  that  he  was  and  is  wholly  with- 
out remedy;  for  he  was  under  such  a  legal  disability  that  he 
could  not  commence  any  such  proceeding  to  set  aside  the  sen- 
tence or  the  plea  while  imprisoned,  nor  until  the  term  for 
which  he  was  sentenced  to  imprisonment  should  expire. 
Under  the  statutes  of  limitations  he  would  have  one  year 
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after  the  disability  from  imprisonment  was  removed  within 
which  to  commence  his  action:  Civ.  Code,  sec.  19.  But 
could  he  not  commence  his  action  before  the  beginning  of 
that  year  and  while  he  was  still  imprisoned?  What  would 
be  the  use  of  his  commencing  any  action  or  proceeding  to 
relieve  him  from  the  consequences  of  his  sentence  after  he 
had  served  in  the  penitentiary  the  full  time  for  which  he  was 
sentenced?  The  commencing  of  any  action  or  proceeding 
would  then  be  of  no  benefit  to  him.  It  must  be  remembered 
that  the  plaintiff's  imprisonment  commenced  before  he  made 
his  pleas  in  the  criminal  cases,  and  has  continued  without 
any  interruption  up  to  the  present  time.  While  we  think 
that,  under  the  statutes,  the  plaintiflF  is  and  has  been  under 
such  a  legal  disability  that  the  statute  of  limitations  has  not 
operated  against  his  remedy,  yet  we  think  that  he  has  not 
been  under  such  a  legal  disability  as  would  prevent  his  com- 
mencing or  maintaining  an  action  to  restore  him  to  his  just 
rights,  provided,  of  course,  that  some  friend  would  commence 
and  conduct  the  proceeding  for  him.  We  do  not  think  that 
the  plaintiflF's  remedy  in  this  case  is  barred  by  any  statute  of 
limitations. 

The  state  also  claims  that  the  court  below  erred  in  exclud- 
ing certain  evidence.  It  appears  that  on  May  25,  1892,  the 
deposition  of  the  plaintiflF  below,  Calhoun,  was  taken  in  Leav- 
enworth County,  and  presumably  in  the  penitentiary,  where 
he  was  confined.  In  that  deposition  he  stated  that  the  rela- 
tion of  attorney  at  law  and  client  never  existed  between  him- 
celf  and  C.  W.  Keller.  Afterward,  and  on  the  trial  of  this 
case,  which  occurred  on  September  12, 1892,  in  Marion  County, 
the  deposition  was  read  in  evidence.  Also,  the  oral  testimony 
of  Mr.  Keller  was  introduced  in  evidence  on  the  part  of  the 
plaintiff,  Calhoun.  It  appeared  from  the  testimony  of  both 
these  witnesses  that  they  had  had  a  conversation  about  the 
last  day  of  February,  1885,  in  the  county  jail  of  Marion 
County,  where  Calhoun  was  then  imprisoned;  and  Mr.  Keller 
also  testified  that  at  the  time  of  this  conversation  he  was  era- 
ployed  as  an  attorney  at  law  by  Calhoun,  and  that  the  con- 
versation then  had  was  had  between  them  in  the  relation  of 
attorney  and  client.  Notwithstanding  this,  the  state  offered 
to  introduce  the  testimony  of  Mr.  Keller  to  show  what  the 
conversation  was,  but  Calhoun's  counsel  in  this  case,  Frank 
Doster,  objected,  upon  the  ground  that  the  conversation  con- 
sisted of  confidential  communications  had  between  them  as 
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attorney  and  client;  and  the  court  excluded  the  evidence; 
and  this  the  state  claims  was  error.  Calhoun  hinaself  was 
not  present  at  the  trial.  We  do  not  think  that  any  error  was 
committed  in  the  exclusion  of  this  evidence:  Civ.  Code,  sec. 
323,  subd.  4.  The  court  below  heard  the  oral  testimony  of 
Mr.  Keller,  and  could  determine  from  it,  and  from  Calhoun's 
deposition,  very  much  better  than  we  can  whether  the  con- 
versation had  between  Keller  and  Calhoun  in  the  county  jail 
was  a  confidential  conversation  had  between  them  as  attorney 
and  client  or  not;  and  if  it  was  such  a  conversation  (and  we 
must  hold  that  it  was),  then  the  court  below  certainly  did 
not  err  in  excluding  it.  More  than  seven  years  had  elapsed 
after  the  conversation  had  occurred,  and  before  Mr.  Calhoun's 
deposition  was  taken,  and  during  all  that  time,  except  a  few 
days,  Calhoun  had  been  confined  in  the  penitentiary  at  hard 
labor;  and  it  cannot  be  expected  that  his  memory  would  be 
as  good  as  that  of  Mr.  Keller.  It  is  probable  that  if  he  had 
had  an  opportunity  to  have  had  his  memory  refreshed  by  an- 
other conversation  with  Mr.  Keller  he  would  have  made  a 
diflFerent  statement.  We  do  not  think  that  he  was  conclu- 
sively bound  by  his  statement  made  in  his  deposition,  but  he 
had  the  right,  through  his  counsel,  to  show  by  the  testimony 
of  Mr.  Keller  that  the  relation  of  attorney  and  client  in  fact 
existed  between  them  at  the  time  of  the  conversation  had  in 
the  county  jail  in  1885,  and  therefore  that  what  was  said 
during  that  conversation  could  not  be  given  in  evidence  over 
the  objections  of  his  counsel  in  this  case. 

It  is  further  claimed  that  the  court  below  erred  in  permit- 
ting the  plaintiff,  Calhoun,  to  prove  threats  made  against  his 
life,  both  before  and  after  the  pleas  of  guilty  in  the  criminal 
cases,  and  threats  not  communicated  to  him  before  his  pleas. 
We  do  not  think  that  any  error  was  committed  in  this  respect. 
It  was  very  proper  to  show  the  temper  of  the  mob,  for  the 
purpose  of  showing  whether  any  real  danger  existed  as  to  the 
life  of  Calhoun,  and  these  threats  tended  to  show  this  fact. 
All  the  threats  proved  that  were  made  after  Calhoun  entered 
Lis  pleas  of  guilty  were  made  on  the  same  day,  and  before 
the  mob  had  completely  dispersed.  Of  course,  it  was  a  very 
important  fact — indeed  a  necessary  fact — as  to  whether  Cal- 
houn entertained  fears  of  his  life  or  great  personal  injury  at 
the  time  he  entered  the  pleas  or  not;  but  the  fact  that  he  had 
substantial  grounds  for  such  fears  was  another  very  impor- 
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tant  fact,  and  it  was  proper  that  evidence  of  that  fact  should 
also  be  given  to  the  jury. 

It  is  also  claimed  that  the  court  below  erred  in  instructing 
the  jury,  in  substance,  that  they  had  no  right  to  consider  the 
question  of  the  guilt  or  innocence  of  Calhoun.  We  would 
think  this  instruction  was  correct.  It  can  scarcely  be  possi- 
ble that  a  mob,  by  compelling  a  person  accused  of  crime  to 
plead  guilty  thereto,  and  be  sentenced  to  imprisonment  and 
hard  labor  in  the  penitentiary,  can  thereby  shift  the  burden 
of  proof  from  the  state  to  the  accused.  Can  a  mob  by  this 
means  abrogate  all  presumptions  of  innocence?  Can  the  mob 
cast  the  burden  upon  the  accused  of  proving  his  innocence, 
and  of  proving  it  by  a  preponderance  of  the  testimony,  and 
relieve  the  state  of  proving  his  guilt,  and  of  proving  it  by  evi- 
dence sufficient  to  remove  every  reasonable  doubt?  A  mob 
has  no  right,  by  any  means,  to  shift  the  burden  of  proof  from 
the  state  to  the  accused,  or  to  relieve  the  state  from  proving 
the  guilt  of  the  accused  beyond  a  reasonable  doubt,  and  no 
right  to  compel  the  accused  to  prove  his  innocence,  and  to 
prove  it  by  a  preponderance  of  the  evidence.  The  accused 
had  the  right  to  be  placed  back  in  the  same  condition  as  he 
was  before  he  entered  his  pleas  of  guilty.  He  had  the  right 
to  be  placed  back  in  such  a  condition  that  he  could  avail  him- 
self of  all  the  right  given  to  him  by  sections  ten  and  eighteen 
of  the  bill  of  rights  of  the  constitution,  above  quoted,  and  also 
of  section  two  hundred  and  twenty-eight  of  the  Criminal  Code, 
and  of  all  the  other  provisions  of  the  constitution  and  the  stat- 
utes adopted  or  enacted  in  the  interest  of  fair  trials  and  of  lib- 
erty and  justice.  On  the  final  trials  in  the  criminal  cases  he 
can  be  fairly  tried,  and  if  his  guilt  shall  then  be  fairly  estab- 
lished, he  can  then  be  sentenced  according  to  law.  At  the 
present,  and  in  this  proceeding,  he  is  not  required  to  establish 
his  innocence.  We  think  no  error  was  committed  in  this 
respect. 

It  is  further  claimed  by  the  state,  that  the  court  below  erred 
in  refusing  to  give  a  certain  instruction  that,  if  Calhoun  en- 
tered his  pleas  of  guilty  because  he  was  in  fact  guilty,  and 
honestly  desired  to  enter  such  pleas  irrespective  of  any  fear 
of  mob  violence,  then  that  the  fact  that  he  was  threatened 
with  mob  violence  was  not  sufficient  to  avoid  the  sentence*  of 
the  court.  There  are  at  least  two  sufficient  answers  w  tnis 
claim  of  error:  1.  The  court  in  substance  gave  the  instruc- 
tion in  its  general  charge;    and,  2.    The  special  findings  of 
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the  jury  would  cure  any  error  that  might  have  intervened 
in  this  respect. 

After  a  careful  consideration  of  all  the  points  presented  by 
counsel  in  this  case,  we  are  of  the  opinion  that  no  substantial 
error  was  committed  by  the  court  below.  With  regard  to 
actions  or  proceedings  in  this  country  in  the  nature  of  writs 
of  error  coram  nobis  a  valuable  note  will  be  found  appended 
to  the  case  of  Holford  v.  Alexander,  46  Am.  Dec.  257-261. 
Upon  the  points  made  by  counsel,  our  decision  is  as  follows: — 

1.  Where  the  accused  in  a  criminal  prosecution  in  the  dis- 
trict court  is  forced,  through  well-grounded  fears  of  mob 
violence,  to  plead  guilty  to  the  criminal  charge,  and  to  be 
sentenced  to  imprisonment  and  hard  labor  in  the  penitentiary 
for  a  term  of  years,  he  has  a  right  to  relief  from  such  sentence 
and  plea  by  an  action  or  proceeding  in  the  same  court  in  the 
nature  of  a  writ  of  error  coram  nobis. 

2.  And  in  such  a  case,  where  the  accused  was  sentenced  to 
imprisonment  in  the  penitentiary  for  a  period  of  forty-two 
years,  and,  after  having  served  for  more  than  seven  years  of 
that  term,  he  commences  an  action  in  the  nature  of  a  writ  of 
error  coram  nobis  to  set  aside  such  sentence  and  plea,  his  ac- 
tion is  not  barred  by  any  statute  of  limitations,  for  the  reason 
that  no  statute  of  limitations  will  operate  against  the  remedy 
of  a  party  while  he  is  under  the  legal  disability  of  imprison- 
ment. 

3.  In  such  a  case,  where  a  deposition  of  the  accused  was 
read  in  evidence  on  the  trial  in  his  action  for  relief,  and  in 
such  deposition  was  a  statement  made  by  him  that  the  rela- 
tion of  attorney  and  client  had  never  existed  between  himself 
and  K.;  but  the  oral  testimony  of  K.,  introduced  on  the  trial, 
showed  that  such  relation  did  once  exist,  and  that  a  certain 
conversation  had  between  them  more  than  seven  years  prior 
to  that  time  and  while  that  relation  existed  was  a  confiden- 
tial conversation  had  between  them  as  attorney  and  client, 
and  the  state  offered  to  show  what  that  conversation  was;  but 
the  accused,  through  his  counsel  in  the  action  for  relief,  ob- 
jected, and  the  court  excluded  the  evidence:  Held,  that  the 
supreme  court  cannot  say  that  any  error  was  committed. 

4.  In  such  a  case,  where  the  trial  court  permitted  the  ac- 
cused to  show  threats  of  mob  violence  made  both  before  and 
after,  but  on  the  same  day  of  the  entering  of  his  plea  of  guilty, 
and  many  of  which  threats  were  not  communicated  to  the  ac- 
cused before  his  plea  was  entered,  held,  not  error;  that  the 
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evidence  tended  to  show  that  there  was  a  real  danger  from 
mob  violence,  and  that  the  fears  of  the  accused  were  well 
founded,  and  that  the  evidence  was  proper  to  go  to  the  jury. 

5.  And  further  held,  that  the  question  of  the  guilt  or  inno- 
cence of  the  accused  in  such  a  case  is  not  a  necessary  question 
to  be  determined  in  the  case;  that  a  mob  cannot,  by  compel- 
ling a  person  accused  of  crime  to  plead  guilty  and  to  be  sen- 
tenced to  imprisonment  and  hard  labor  in  the  penitentiary, 
so  shift  the  burden  of  proof  from  the  state  to  the  accused  aa 
to  compel  the  accused  to  prove  his  innocence,  and  to  prove  it 
by  a  preponderance  of  the  testimony,  and  to  relieve  the  state 
from  proving  his  guilt,  and  from  proving  it  by  evidence  Bufl&- 
cient  to  remove  every  reasonable  doubt.  The  accused  has  the 
right  to  be  placed  back  in  the  same  condition  as  he  was  be- 
fore he  entered  his  plea  of  guilty. 

6.  And  it  is  further  held,  that  no  error  was  committed  in 
refusing  instructions. 

The  judgment  of  the  court  below  will  be  aflfirmed. 

Common  Law  of  England  —  Adoption  by  American  Statbs. — Thta 
question  is  thoroughly  discussed  in  City  of  Parsons  v.  Lindsay,  41  Kan.  33S; 
13  Am.  St.  Rep.  290,  and  note  with  the  cases  collected. 

Error  —  Coram  Nobis  —  Writs  of  —  Scopb  and  Effkot  of. — This 
question  is  treated  fully  in  the  extended  notes  to  Morrill  r.  Morrill,  23  Am. 
St.  Rep.  107,  and  Holford  v.  Alexander,  46  Am.  Dec.  257-261. 

Error  Coram  Nobis  —  Limitation.  —  A  writ  of  error  coram  nobi*  may 
be  brought  at  any  time.  The  statutory  limitation  relates  solely  to  errors  of 
law:  Powell  r.  Qott,  13  Mo.  458;  53  Am.  Dec  153. 

Limitations  of  Actions.  —  Disability  of  iBCPRiBOHiuirr:  Se«  mono- 
graphic note  to  Moore  v.  Armstrong,  36  Am.  Dec.  72. 
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[60  Kansas.  609.] 

Tbads,  Mbanino  of  —  When  the  Term  boss  not  Comprehend  Inter. 
STATE  Commerce.  — The  word  "trade,"  which  was  decided  in  the  case 
of  In  re  Pinhney,  47  Kan.  89,  to  comprehend  the  business  of  insur- 
ance, means  trade  between  the  citizens  of  the  same  state,  and  not  trade 
between  citizens  of  different  states  or  interstate  commerce. 

Insurance  not  Commerce.  —  Issuing  a  policy  of  insurance  is  not  a  trans- 
action of  commerce. 

States,  Power  of,  to  Rkgitlatb  Foreign  Insuranob  Companies.  —  The 
state  has  power  to  regulate  and  control  the  business  of  a  foreign  insur- 
ance company  within  its  boundaries,  and  to  provide  penalties  for  the 
transgression  of  the  regulating  and  controlling  statutes  by  means  of 
which  that  power  is  exercised. 
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Foreign  Insurance  CoMrANiES,  Power  or  Statb  to  Punish  Agents  of. 
The  agents  of  foreign  insurance  companies  who  are  carrying  on  bust- 
ness  within  the  state  may  be  convicted  of  violating  an  "act  to  declare 
nnlawful  trusts  and  combinations  in  restraint  of  trade  and  products, 
and  to  provide  penalties  therefor."  The  word  "trade,"  as  used  in  that 
statute,  does  not  mean  interatata  commerce;  and  it  may  therefore  be 
made  to  cover  the  transactions  of  such  agents  without  placing  its  pro* 
visions  in  conflict  with  the  powers  of  Congress  to  regulate  oommero* 
among  the  several  states. 

E.  F.  Ware,  for  the  appellants. 

John  N.  Ives,  attorney-general^  and  J.  R.  Hill,  county  attoP' 
ney,  by  F,  H.  Atchinson,  deputy,  for  the  state. 

Simpson,  C.  W.  C.  Phippa  and  Theo.  Gardner,  with  four 
others,  were  complained  against  by  information  in  the  district 
court  of  Labette  County  upon  a  charge  of  having  violated 
chapter  257,  Laws  of  1889,  being  "An  act  to  declare  unlawful 
trusts  and  combinations  in  restraint  of  trade  and  products, 
and  to  provide  penalties  therefor."  It  seems  from  the  record 
that  only  Phipps,  Gardner,  Neely,  and  McClure  were  arrested. 
The  other  two  defendants  were  not  served  with  process.  At 
the  trial  the  defendants  Phipps  and  Gardner  were  found  guilty, 
while  the  defendants  James  L.  McClure  and  George  A.  Neely 
were  found  not  guilty.  Each  of  the  appellants  was  fined  one 
hundred  dollars  and  costs.  The  specific  charge  was,  that  the 
accused  were  agents  of  various  insurance  companies  organized 
under  the  laws  of  the  states  of  New  York,  Colorado,  Minnesota, 
and  Connecticut;  that  they  were  doing  business  in  this  state, 
and  that  said  insurance  companies  had  combined  to  control 
the  price  and  rate  of  insurance  in  the  city  of  Oswego,  Labette 
County,  Kansas;  that  by  agreement  they  had  established  cer- 
tain rates  larger  than  those  existing  before  said  combination; 
and  that  the  accused,  as  agents  and  adjusters  of  said  com- 
panies, were  engaged  in  compelling  local  agents  to  observe 
such  combination  rates  so  established  by  said  companies. 
The  defendants  Phipps  and  Gardner  appeal  to  this  court. 

The  counsel  for  the  appellants  contends  (to  slate  his  propo- 
sition in  general  terms)  that  chapter  257,  Laws  of  1889,  so  far 
as  it  affects  foreign  insurance  companies  or  their  agents,  is  in 
conflict  with  the  powers  of  Congress  to  regulate  commerce 
among  the  several  states,  and  for  that  reason  void;  or  that 
the  federal  anti-trust  law  of  July,  1890  (26  U.  S.  Stats.  209), 
is  exclusive  of  the  state  law,  and  that  all  prosecutions  for 
such  offenses  as  are  charged  in  this  information  must  be  com- 
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menced  in  the  federal  courts,  and  hence  these  appellants  must 
be  discharged.  The  counsel  has  filed  an  elaborate  brief,  and 
made  a  long  oral  argument,  discussing  the  anti-trust  law  of 
this  state  and  of  the  United  States,  the  commerce  clause  of 
the  federal  constitution,  and  the  power  of  Congress  to  legis- 
late on  that  subject,  as  well  as  other  branches  of  inquiry  that 
may  be  involved  in  the  proper  discussion  of  this  appeal. 

The  major  premise  of  the  argument  in  favor  of  the  dis- 
charge of  the  appellants  is,  that  this  court  has  decided  in  a 
recent  case  that  insurance  is  "trade,"  within  the  meaning  of 
the  provisions  of  the  anti-trust  law  of  this  state,  under  which 
these  appellants  were  prosecuted  and  convicted.  The  exact 
question  in  the  case  of  In  re  Pinkney,  47  Kan.  89,  was  whether 
the  word  "trade,"  in  the  title  to  the  anti-trust  law  (being 
chapter  257,  Laws  of  1889),  so  far  as  it  relates  to  the  business 
of  insurance  contained  in  the  first  section  of  the  act,  was 
broad  enough  to  fairly  indicate  that  such  a  provision  with 
respect  to  insurance  was  a  part  of  the  act;  and  the  court  held 
the  act  valid,  so  far  as  it  related  to  the  business  of  insurance, 
that  being  covered  by  the  title  of  the  act.  This  is  what  the 
court  did  say:  — 

"  The  question  presented  is,  does  the  word  *  trade,'  used  in 
the  title,  fairly  indicate  and  include  the  provisions  of  the  act 
with  reference  to  insurance?  It  is  'argued  that  the  usual 
meaning  of  the  word  should  govern,  and  in  that  sense  it  has 
reference  to  the  business  of  selling  or  exchanging  some  tangi- 
ble substance  or  commodity  for  money,  or  the  business  of 
dealing  by  way  of  sale  or  exchange  in  commodities;  and  it 
is  said  that  the  use  of  the  word  in  connection  with  that  of 
'products'  in  the  title,  qualifies  the  meaning  of  'trade.'  and 
makes  it  all  the  more  apparent  that  the  construction  con- 
tended for  is  the  correct  one.  This  is  the  commercial  sense 
of  the  word,  and  possibly  may  be  the  most  common  significa- 
tion which  is  given  to  it;  but  it  is  not  the  only  one  nor  the 
most  comprehensive  meaning  in  which  the  word  is  properly 
used.  In  the  broader  sense  it  is  any  occupation  or  business 
carried  on  for  subsistence  or  profit The  broader  sig- 
nification given  to  the  word  by  most  of*  the  lexicographers 
would  fairly  embrace  and  cover  the  provisions  of  the  act  with 
reference  to  the  business  of  insurance.  The  title  prefixed  to 
an  act  may  be  broad  and  general,  or  it  may  be  narrow  and 
restricted;  but  in  either  event  it  must  be  a  fair  index  of  the 
provisions  of  the  act That  the  broader  meaning  of  the 
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word  *  trade  was  the  one  intended  by  the  legislature  is  mani- 
fest from  the  incorporation  of  the  insurance  provision  in  the 

body  of  the  act How  can  it  be  said  that  the  business 

of  insurance  is  foreign  to  the  title  of  the  act,  when  the  subject 
expressed  in  the  title,  taken  in  its  broadest  sense,  and  the 
one  intended  by  the  legislature,  would  embrace  such  busi- 
ness ?" 

So  it  may  be  fairly  said,  as  it  is  in  the  printed  brief  of 
counsel  for  appellants,  that  a  legislative  and  judicial  defini- 
tion of  insurance  is  that  it  is  "  trade  "  within  the  meaning  of 
the  anti-trust  law  of  this  state. 

The  minor  premise  of  counsel  is  that  trade,  as  defined  by 
this  court  in  the  case  of  In  re  PinJcney,  47  Kan.  89,  means  in- 
terstate commerce.  This  is  an  assumption,  rather  than  a 
fair  and  logical  deduction,  from  the  language  used  in  the 
opinion.  Trade  between  citizens  of  this  state  is  not  inter- 
state commerce.  Trade  between  a  citizen  of  this  state  and 
a  citizen  of  another  state  temporarily  in  this  state  is  not 
interstate  commerce.  lu  fact,  at  the  time  the  opinion  in  the 
case  of  In  re  Pinkney,  47  Kan.  89,  was  written  there  were  no 
facts  in  the  case  that  would  suggest  to  the  mind  of  the  writer 
any  question  as  to  interstate  commerce,  because  nowhere  in 
the  complaint,  proceedings,  or  record  of  that  case  is  it  hinted 
that  the  unlawful  combination  intended  and  designed  to  con- 
trol the  cost  of  insurance  was  made  or  attempted  by  other 
persons  than  residents  of  the  state  of  Kansas.  So  that  it  can 
be  positively  asserted  that  the  word  ''trade,"  as  used  in  that 
decision,  meant  then  and  means  now,  trade  between  citizens 
of  this  state, — domestic  trade,  if  you  please, — and  not  trade 
or  commerce  between  citizens  of  difierent  states  or  interstate 
commerce. 

It  is  a  conclusive  presumption  of  the  law  that  this  court 
knew  that  the  legislature  of  this  state  had  no  power  to  regu- 
late interstate  commerce,  and  the  presumption  is  equally 
strong  and  conclusive  that  by  the  use  of  the  word  "  trade  " 
the  intercourse  between  citizens  of  diflferent  states  that  con- 
stitutes interstate  commerce  was  not  in  contemplation.  It 
has  been  judicially  determined,  time  and  time  again,  by  the 
highest  judicial  authority  in  the  land,  that  issuing  a  policy 
of  insurance  is  not  a  transaction  of  commerce.  The  supreme 
court  of  the  United  States,  in  the  case  of  Paul  v.  Virginia,  8 
Wall.  168,  in  an  elaborate  opinion  by  Mr.  Justice  Field,  say: 
"  The  policies  are  simple  contracts  of  indemnity  against  loss 
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by  fire,  entered  into  between  the  corporations  and  the  assured, 
for  a  consideration  paid  by  the  latter.  These  contracts  are 
not  articles  of  commerce  in  any  proper  meaning  of  the  word. 
They  are  not  subjects  of  trade  and  barter,  offered  in  the  mar- 
ket as  something  having  an  existence  and  value  independent 
of  the  parties  to  them.  They  are  not  commodities  to  be 
shipped  or  forwarded  from  one  state  to  another,  and  then 
put  up  for  sale.  They  are  like  other  personal  contracts  be- 
tween parties  which  are  completed  by  their  signature  and  the 
transfer  of  the  consideration.  Such  contracts  are  not  inter- 
state transactions,  though  the  parties  may  be  domiciled  in 
different  states.  The  policies  do  not  take  effect,  are  not  exe- 
cuted contracts,  until  delivered  by  the  agent  in  Virginia. 
They  are,  then,  local  transactions,  and  are  governed  by  the 
local  law.  They  do  not  constitute  a  part  of  the  commerce 
between  the  states  any  more  than  a  contract  for  the  purchase 
and  sale  of  goods  in  Virginia  by  a  citizen  of  New  York  whilst 
in  Virginia  would  constitute  a  portion  of  such  commerce.  In 
Nathan  v.  Louisiana,  8  How.  73,  this  court  held  that  a  law  of 
that  state  imposing  a  tax  on  money  and  exchange  brokers, 
who  dealt  entirely  in  the  purchase  and  sale  of  foreign  bills  of 
exchange,  was  not  in  conflict  with  the  constitutional  power 
of  Congress  to  regulate  commerce.  'The  individual  thus 
using  his  money  and  credit,'  said  the  court,  'is  not  engaged 
in  commerce,  but  in  supplying  an  instrument  of  commerce. 
He  is  less  connected  with  it  than  the  shipbuilder,  without 
whose  labor  foreign  commerce  could  not  be  carried  on.'  And 
the  opinion  shows  that,  although  instruments  of  commerce, 
they  are  the  subjects  of  state  regulation,  and,  inferentially, 
that  they  may  be  subjects  of  direct  state  taxation.  'In  de- 
termining,' said  the  court,  'on  the  nature  and  effect  of  a  con- 
tract, we  look  to  the  lex  loci  where  it  was  made,  or  where  it 
was  to  be  performed;  and  bills  of  exchange,  foreign  or  domes- 
tic, constitute,  it  would  seem,  no  exception  to  this  rule.  Some 
of  the  states  have  adopted  a  law  merchant,  others  have  not. 
The  time  within  which  a  demand  must  be  made  on  a  bill,  a 
protest  entered,  and  notice  given,  and  the  damages  to  be  re- 
covered, vary  with  the  usages  and  legal  enactments  of  the 
different  states.  These  laws,  in  various  forms  and  in  numer- 
ous cases,  have  been  sanctioned  by  this  court.'  And  again: 
'  For  the  purposes  of  revenue,  the  federal  government  has 
taxed  bills  of  exchange,  foreign  and  domestic,  and  promis- 
sory notes,   whether  issued  by  individuals  or  banks.     Now, 
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the  federal  government  can  no  more  regulate  the  commerce 
of  a  state  than  a  state  can  regulate  the  commerce  of  tl>e 
federal  government;  and  domestic  bills  or  promissory  notes 
are  as  necessary  to  the  commerce  of  a  state  as  foreign  bills  to 
the  commerce  of  the  Union.  And  if  a  tax  on  an  exchange 
broker  who  deals  in  foreign  bills  be  a  regulation  of  foreign 
commerce  or  commerce  between  the  states,  r^ueh  more  would 
a  tax  upon  state  paper  by  congress  be  a  tax  on  the  commerce 
of  a  state.'  If  foreign  bills  of  exchange  may  thus  be  the  sub- 
ject of  state  regulation,  much  more  so  may  contracts  of  in- 
surance against  loss  by  fire." 

The  doctrine  of  this  case  was  distinctly  affirmed  by  the 
supreme  court  in  the  case  of  Liverpool  Ins.  Co.  v.  Massachu- 
setts,  10  Wall.  566,  in  which  Mr.  Justice  Miller  says:  "  The 
case  of  Paul  v.  Virginia,  8  Wall.  168,  decided  that  the  business 
of  insurance,  as  ordinarily  conducted,  was  not  commerce,  and 
that  a  corporation,  having  an  agency  by  which  it  conducted 
business  in  another  state,  was  not  engaged  in  commerce  be- 
tween the  states." 

The  case  of  Paul  v.  Virginia,  8  Wall.  168,  was  distinctly 
affirmed  in  the  cases  of  Doyle  v.  Continental  Ins.  Co.,  94  U.  S. 
535,  and  Philadelphia  Fire  Ass'n  v.  New  York,  119  U.  S.  110, 
and  has  been  cited  approvingly  in  many  other  federal  and 
numerous  state  decisions.  It  must  now  be  regarded  as  the 
law  of  the  land,  in  spite  of  the  facetious  criticisms  of  counsel 
for  appellants. 

In  Paul  V.  Virginia,  8  Wall.  168,  a  statute  of  that  state  re- 
quired that  every  insurance  company  not  incorporated  by  Vir- 
ginia should,  as  a  condition  of  carrying  on  business  in  Virginia, 
deposit  securities  with  the  state  treasurer  and  obtain  a  license; 
and  another  statute  made  it  a  penal  offense  for  a  person  to 
act  in  Virginia  as  agent  for  an  insurance  company  not  incor- 
porated by  Virginia,  without  a  license.  Paul,  having  acted 
as  such  agent  without  a  license,  was  convicted  and  fined  un- 
der the  statute.  So  that  case  arose  out  of  an  attempt  on  the 
part  of  the  state  of  Virginia  to  enforce  its  penal  laws  for  the 
regulation  of  the  business  of  insurance  within  its  borders. 
And  in  this  respect  it  is  very  similar  to  the  case  we  are  now 
discussing. 

In  the  case  of  City  of  Leavenworth  v.  Booth,  15  Kan.  628, 
which  was  the  prosecution  of  a  local  agent  of  a  foreign  insur- 
ance company  for  a  violation  of  a  city  ordinance  that  required 
foreign  insurance  companies  to  pay  certain  license  taxes  for 
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the  privilege  of  doing  business  in  said  city,  this  court,  by  Mr. 

Justice  Valentine,  said:  — 

*'  It  must  be  remembered  that  the  insurance  company  in- 
volved in  this  controversy  is  a  foreign  insurance  company, 
having  no  rights  in  this  state  except  such  as  the  state  may 
see  fit  to  confer  upon  it.  It  has  no  power  to  do  business  in 
Kansas  by  virtue  of  its  organization  in  Wisconsin.  It  has 
no  power  to  do  business  in  Kansas  by  virtue  of  the  laws  of 
Wisconsin,  or  by  virtue  of  the  constitution  or  laws  of  the 
United  States,  or  by  virtue  of  all  combined:  Paul  v.  Virginia^ 
8  Wall.  168;  Ducat  v.  Chicago,  10  Wall.  410;  Liverpool  Ins. 
Co.  V.  Massachusetts,  10  Wall.  566.  It  can  do  business  in 
Kansas  only  under  the  laws  of  Kansas,  and  by  permission 
from  the  state  of  Kansas.  This  state  might  absolutely  ex- 
clude it,  or  might  require  that  it  do  business  only  under  a 
license,  and  might  require  that  it  not  only  get  a  license  from 
the  state,  but  also  that  it  get  a  license  from  every  city, 
county,  or  village  in  which  it  should  attempt  to  do  business. 
The  state  may  permit  such  insurance  company  to  come  into 
the  state  under  such  just  restraints  and  regulations  as  the 
state  may  choose.  Hence  the  state  is  not  bound  to  permit 
said  insurance  company  to  come  to  this  state  (as  individual 
citizens  of  other  states  have  a  right  to  do),  and  then,  for  the 
purpose  of  raising  revenue,  resort  only  to  the  ordinary  modes 
of  taxation.  On  the  contrary,  the  state,  without  resorting  to 
taxation  at  all,  may  require  that  such  insurance  company 
shall  pay  for  the  privilege  of  coming  into  the  state,  and  of 
doing  business  therein,  and  may  require  that  it  shall  not  only 
pay  a  sum  to  the  state  for  the  privilege  of  doing  business 
therein,  but  that  it  shall  also  pay  a  sum  to  every  municipal 
corporation  in  the  state  in  which  it  shall  attempt  to  do  busi- 
ness. And  all  this  the  state  may  do  without  violating  any 
provision  of  its  own  constitution." 

This  case  asserts,  in  the  strongest  possible  language,  the 
right  of  this  state  to  regulate  the  business  of  insurance  within 
its  borders,  not  only  with  reference  to  those  insurance  com- 
panies that  may  be  organized  under  our  laws,  but  especially 
with  regard  to  insurance  companies  organized  under  the  laws 
of  sister  states,  doing  or  desiring  to  do  business  in  this  state. 

At  this  writing  it  is  probable  that  every  state  in  the  union 
has  passed  laws  upon  this  subject,  until  it  may  be  said  that 
the  right  of  state  regulation  of  the  business  of  insurance  is 
universally  recognized  and  upheld.     So  it  can  be  confidently 
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said  that  this  court,  when  it  held,  in  In  re  Pinlney,  47  Kan* 
89,  that  insurance  was  "  trade,"  did  not  contemplate  that  th» 
term  used  could  be  tortured  into  interstate  commerce;  and  it 
can  be  said  with  equal  confidence  that  the  settled  law  of  this 
country  is  that  the  issuing  of  a  policy  of  insurance  is  not  a 
transaction  of  commerce.  As  we  have  seen,  neither  the  ma- 
jor nor  minor  premise  of  the  argument  of  counsel  for  the  ap- 
pellants is  sound,  and  the  inevitable  conclusion — that  Con- 
gress alone  has  power  to  regulate  interstate  commerce,  and  ta 
provide  penalties  against  insurance  trusts  and  combinations 
— does  not  follow.  The  court  did  not  mean  "trade"  as  syno- 
nymous with  interstate  commerce.  The  business  of  insurance 
is  not  interstate  commerce.  The  state  has  power  to  regulate 
and  control,  and  to  provide  penalties  for  the  transgression  of 
its  regulating  and  controlling  statutes,  of  the  business  of  a 
foreign  insurance  company  within  its  boundaries.  If  the 
theory  of  the  counsel  for  the  appellants  ever  ripens  into  au- 
thoritative judicial  decision,  the  power  of  the  state  to  regulate 
and  control  the  business  of  insurance  within  its  limits  is  gone. 
Tl)e  insurance  department,  and  every  act  upon  the  statute 
books  for  the  protection  of  the  policy  holders,  and  every  line 
looking  to  the  punishment  of  the  violators  of  its  public  policy 
in  this  respect,  goes  with  it,  except,  possibly,  as  to  such  com- 
panies as  may  be  organized  and  operated  under  the  laws  of 
the  state. 

We  recommend  that  the  judgment  of  conviction  be  af- 
firmed. 

By  the  Court.     It  is  so  ordered. 

Valentine  and  Johnson,  JJ.,  concurring. 

HoRTON,  C.  J.  I  dissent  from  the  judgment  ordered,  not 
however,  upon  the  ground  of  the  interstate  character  of  in- 
surance as  urged  by  the  attorney  for  the  appellants,  but  be- 
cause of  my  reasons  for  my  dissent  in  the  case  of  In  re  Pink- 
ney,  47  Kan.  89.  The  subject  of  an  act  must  be  clearly  ex- 
pressed in  its  title.  Chapter  257  is  penal  in  its  nature.  The 
title  thereof  should  not  be  extended  by  construction.  Com- 
mon or  popular  words  are  to  be  understood  in  a  popular 
sense.  In  the  construction  of  statutes  a  word  which  has  two 
significations  should  ordinarily  receive  that  meaning  which  i» 
generally  given  to  it.  Considering  the  provisions  of  the  con- 
stitution concerning  titles  to  bills  or  acts,  and  the  foregoing 
cardinal  rules  of  construction,  I  do  not  think  the  word  "trade>" 
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used  in  the  title  of  said  chapter  257,  Laws  of  1889,  indicates 
or  includes,  in  any  public  sense  or  as  generally  understood, 
lawyers,  doctors,  insurance  agents,  or  insurance  companies. 
When  I  speak  of  the  profession  or  business  of  a  lawyer,  a 
doctor,  or  an  insurance  agent,  I  do  not  say  he  is  a  trader  or 
tradesman,  or  is  in  trade,  nor  that  he  is  carrying  on  a  trade, 
or  doing  well  in  his  trade.  I  have  never  heard  any  person, 
in  referring  to  the  success  of  a  lawyer,  a  doctor,  or  an  insur- 
ance agent,  say  of  either  that  he  is  prosperous  in  his  trade,  or 
that  he  is  doing  well  in  carrying  on  his  trade,  or  that  he  is  an 
energetic  trader.  Indeed,  I  never  have  heard  insurance 
agents  spoken  of  as  "in  trade." 

I  think  the  decisions  referred  to  in  the  foregoing  opinion, 
except  the  one  of  this  court  in  In  re  Pinkney,  47  Kan.  89,  all 
tend  to  show  that  insurance  is  not  "  trade."  The  supreme 
court  of  the  United  States,  in  the  case  of  Paul  v.  Virginia,  8 
Wall.  168,  cited,  say  insurance  policies  "are  not  subjects  of 
trade  and  barter,  offered  in  the  market  as  something  having 
an  existence  and  value  independent  of  the  parties  to  them, 
they  are  not  commodities  to  be  shipped  or  forwarded  from  one 
state  to  another,  and  then  put  up  for  sale." 

Valentine,  J.  I  concur  in  the  decision  of  this  case  and  in 
affirming  the  judgment  of  the  court  below.  It  is  evident  from 
the  body  of  the  act  (c.  257  of  the  Laws  of  1889),  that  the 
legislature,  in  using  the  word  "  trade  "  in  the  title  to  the  act, 
intended  to  include  insurance,  but  did  not  intend  to  include 
interstate  commerce;  and  it  is  the  duty  of  the  courts  to  carry 
out  the  will  and  intention  of  the  legislature  when  enacted  in- 
to law,  and  when  the  same  can  be  fairly  ascertained,  and  not 
to  defeat  the  same,  although  the  legislature  may  not  have 
used  the  most  appropriate  language  in  expressing  its  will  and 
intention.  There  is  nothing  in  this  case  with  reference  to 
lawyers  or  doctors  or  their  business  or  profession.  Hence,  it 
is  wholly  unnecessary  to  say  anything  with  reference  thereto. 

Foreign  Insobancb  Companies — Power  of  State  to  Regulate. — A 
«tate  legislature  has  authority  to  prescribe  the  terms  upon  which  foreign  in- 
surance companiea  may  transact  business  within  the  state:  Phenix  Ins.  Co, 
».  Burdett,  112  Ind.  204;  List  v.  ComnionweaUh,  118  Pa.  St.  322;  State  r. 
Briggs,  116  Ind.  55;  Haverhill  Ins.  Go.  t.  Prescott,  42  N.  H.  547;  80  Am. 
Dec.  123,  and  note;  Cincinnati  etc.  Ass.  Co.  v.  Rosenthal,  55  111.  85;  8  Am. 
Rep.  626.  See  also  People  v.  Fire  Ass\  92  N.  Y.  311,  44  Am.  Rep.  380, 
and  extended  note.  A  corporation  of  one  state  cannot  do  business  in  an- 
other  without  the  latter's  consent  express  or  implied,  and  that  consent  may 
be  accompanied  with  such  conditions  as  the  state  may  impose  so  long  aa 
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they  are  not  repugnant  to  the  laws  of  the  United  States:  Vommonwealth  v. 
New  York  etc.  R.  R.  Co.,  129  Pa.  St.  463;  15  Am.  St.  Rep,  724,  and  note. 
Foreign  corporations  may  make  and  enforce  only  such  contracts  as  are  not 
prohibited  by  the  government  where  the  contract  ia  made  or  sought  to  ba 
enforced:  Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  559;  47  Am.  Deo.  129,  and  note; 
Ducat  V.  Chicago,  48  111.  172;  95  Am.  Dec.  529,  and  note. 

Insubancb  Companies  —  Powir  oi  State  to  Punish  Agents  ot.  —  It 
is  competent  for  the  legislature  to  provide  a  penalty  against  any  agent  of  • 
foreign  insurance  company  who  shall  act  without  authority  from  the  state 
Fierce  v.  People,  106  HI.  11;  46  Am.  Rep.  683;  Ehe  parte  Robinson,  86  Alft 
622;  Bouhoare  r.  Davis,  90  Ala.  207;  StaU  r.  Briggs,  116  Ind.  65. 
▲M.  St.  Bit..  You  XXXIV.— U 
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Bodinb's  Administrators  v,  Arthub. 

[91  Kbmtcckt,  53.] 
Disss,  Cokstruotiok  of,  When  thb  Grantino  Clauss  and  thb  Habiit* 

BUM  ABB  Inconsistbmt.  —  WheQ  there  is  a  repugnancy  between  th« 
granting  clause  and  the  habendum  of  a  deed,  and  it  cannot  be  deter- 
mined from  the  whole  instrument  and  attendant  circumstances  that  the 
grantor  intended  that  the  habendum  should  control,  the  granting  clause 
mast  control;  but  where  it  appears,  from  the  whole  conveyance  and  at* 
tendant  circumstances,  that  the  grantor  intended  the  habendum  to  en« 
large,  restrict,  or  repugn  the  granting  clause,  the  habendum  must  control, 
for  the  reason  that  it  is  the  last  expression  of  the  grantor's  wish  as  to 
the  conveyance. 

Duds,  Construction  of  —  Granting  Clausb,  whbn  Controllbd  bt  Ha* 
BBNDUM.  —  A  deed,  in  which  the  granting  clause  is,  "have  this  day 
given,  granted,  bargained,  and  sold  to  H.  E.  B.,"  and  the  habendum  is, 
"To  have  and  to  hold  until  the  said  H.  E.  B.,  wife  of  the  said  B.  W.  B., 
•nd  to  her  children  by  him  begotten,  forever, "  will  be  construed  a* 
meaning  that  the  grantor  intended  the  habendum  to  operate  as  an  cui- 
dendum  or  proviso  to  the  granting  clause,  aud  to  control  the  same  to  the 
extent  of  limiting  the  estate  to  be  conveyed  to  H.  E.  B.  to  a  life  estate, 
with  remainder  to  her  children  begotten  by  B.  W.  B. 

Xstates.  —  An  estate  tail,  being  an  estate  of  inheritance  which  descends  to 
particular  heirs,  is  essentially  different  from  a  life  estate  with  remainder 
to  persons  answering  a  certain  description.  Hence  a  statute  which  con* 
Terts  an  estate  tail  into  a  fee  simple  has  no  application  in  the  latter  case. 

M.  Merritt,  and  Hughes  and  Hughes,  for  the  appellants. 

Prentice  and  Davis,  and  H.  D.  Allen,  for  the  appellees. 

Bennett,  J.  The  conveyancing  clause  of  the  deed  from 
Dr.  Harding  and  wife  to  Mrs.  Bodine  is  as  follows:  "Have 
this  day  given,  granted,  bargained,  and  sold  to  Hettie  £.  Bo- 
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dine."  The  habendum  is  as  follows:  "To  have  and  to  hold 
unto  the  said  Hettie  E.  Bodine,  wife  of  the  said  B.  W.  Bo- 
dine,  and  to  her  children  by  him  begotten  forever." 

It  is  contended  that  the  conveyancing  clause  and  the  haben- 
dum are  repugnant  to  each  other;  consequently,  the  latter 
must  yield  to  the  former.  It  is  undoubtedly  true  that  in  case 
of  repugnancy  between  the  two,  and  it  cannot  be  determined 
from  the  whole  instrument  and  attendant  circumstances, 
with  reasonable  certainty,  that  the  grantor  intended  that  the 
habendum  should  control,  the  conveyancing  clause  must,  in 
that  case,  control,  for  the  reason  that  words  of  conveyance 
are  necessary  to  the  passage  of  the  title,  and  the  habendum  is 
not  ordinarily  an  indispensable  part  of  a  deed;  hence,  in  the 
case  above  indicated,  the  conveyancing  clause  must  control; 
but  where  it  appears  from  the  whole  conveyance  and  attend- 
ant circumstances  that  the  grantor  intended  the  habendum 
to  enlarge,  restrict,  or  repugn  the  conveying  clause,  the  ha- 
bendum must  control.  It  is,  in  such  case,  to  be  considered 
as  an  addendum  or  proviso  to  the  conveyancing  clause,  which, 
by  a  well-settled  rule  of  construction,  must  control  the  con- 
veyancing clause  or  premises,  even  to  the  extent  of  destroying 
the  effect  of  the  same.  This  is  so,  because  it  is  the  last  ex- 
pression of  the  grantor  as  to  the  conveyance,  which  must  con- 
trol the  preceding  expression:  Henderson  v.  Mack,  82  Ky.  379; 
Ratliffe  v.  Mam,  87  Ky.  26.  It  is  clear,  judging  from  the 
whole  conveyance  and  attendant  circumstances,  that  the 
grantors  intended  the  habendum  to  operate  as  an  addendum 
or  proviso  to  the  conveyancing  clause,  and  to  control  the 
same  to  the  extent  of  limiting  the  estate  conveyed  to  Mrs. 
Bodine  to  a  life  estate,  remainder  to  her  children  begotten  by 
B.  W.  Bodine;  for,  according  to  the  uniform  decision  of  this 
state,  such  conveyances  give  to  the  named  vendee  a  life 
estate,  remainder  to  the  children.  This  construction  grows 
out  of  the  fact  that,  as  there  must  be  parties,  vendors,  and 
vendees,  in  order  to  make  a  valid  conveyance,  none  but  par- 
ties vendees  can  take  a  present  estate.  Such  parties  may  be 
designated  by  their  proper  names,  or  by  such  other  designa- 
tion as  will  identify  the  particular  persons  meant  as  vendees. 
In  this  case,  the  expression,  "  her  children  by  B.  W.  Bodine 
begotten,"  does  not  identify  the  particular  individuals  who  are 
to  take,  because  they,  or  some  of  them,  may  hereafter  be  born; 
hence,  they  cannot  be  deemed  parties  vendees  in  the  sense  of 
taking  an  immediate  estate,  but  they  can  take  an  estate  in 
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remainder:  See  Foster  v.  Shreve,  6  Bush,  522.  Such  convey- 
ances, thus  construed,  are  effective,  otherwise  not;  and  as  it 
must  be  presumed  that  the  grantor  intended  all  the  parts  of 
the  deed  to  have  the  effect  that  the  law  gives  to  the  language 
used,  consequently  it  must  also  be  presumed  that  he  intended 
to  grant  a  life  estate,  with  remainder,  unless,  as  intimated,  the 
contrary  intention  appears. 

But  it  is  contended  by  the  appellant  that  the  language  of 
the  habendum,  if  it  has  any  effect,  creates  an  estate  tail  in 
Mrs.  Bodine,  which,  under  our  statute,  is  converted  into  a 
fee-simple  title;  but,  as  said,  the  estate  conveyed  to  Mrs. 
Bodine  was  a  life  estate,  remainder  to  her  children  begotten 
by  B.  W.  Bodine,  and  to  construe  the  statute  as  raising  this 
life  estate  to  the  dignity  of  a  fee-simple  estate  would  be  absurd, 
and  would  wholly  defeat  the  object  of  the  grantor. 

We  have  no  hesitation  in  saying  that  the  estate  granted  to 
Mrs.  Bodine  is  not  an  estate  tail,  for  an  estate  tail  is  an  estate 
of  inheritance,  and  descends  to  particular  heirs;  but  the  estate 
granted  is  a  life  estate,  with  remainder,  etc.,  which  is  not  an 
estate  tail.     Hence  the  statute  has  no  application. 

The  judgment  setting  aside  the  sale  to  the  appellee  is 
affirmed.  

Deeds  —  Construction  of — Habendum  Clause.  —  The  habendum  clauae 
of  a  deed  yields  to  the  granting  clause  where  there  is  a  clear  repugnance  be* 
tween  the  nature  of  the  estate  granted  and  that  limited  in  the  habendum: 
RatUffe  V.  Marrs,  87  Ky.  26;  Budd  v.  Brooke,  3  Gill,  198;  43  Am.  Dec  321; 
Broum  v.  MaiUer,  21  N.  H.  528;  53  Am.  Dec.  223,  and  note;  Berry  v.  Bil- 
Ungs,  44  Me.  416;  69  Am.  Dec.  107,  and  note;  Flagg  v.  Eames,  40  Vt.  16; 
94  Am.  Dec.  363,  and  note;  Bines  v.  Mansfield,  96  Mo.  394;  but  the  haben- 
dum,  though  repugnant  to  the  estate  previously  granted,  controls,  if  it  i» 
in  accord  with  the  intention  of  the  grantor:  Fogarty  v.  Stack,  86  Tenn.  610. 
See  extended  note  to  Berridge  v.  Glassey,  56  Am.  Rep.  324;  also  Baaiett  v. 
Budlong,  77  Mich.  338;  18  Am.  St.  Rep.  404,  and  note. 

Estates  Tail.  —  This  subject  is  thoroughly  discussed  in  Outlandv,  Bowen, 
115  Ind.  150;  7  Am.  St.  Rep.  420,  and  extended  note.  See  also  Doty  T. 
Teller,  54  N.  J.  L.  163;  33  Am.  St.  Rep.  670. 
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Chambers  v.  Baldwin. 

[91  Kentucky,  121.] 

Malicious  Motivbs  cannot  Make  a  Lawful  Act  Wrongful. — A  law- 
ful act,  done  in  a  lawful  manner,  cannot  be  transformed  into  a  legal 
wrong  by  the  mere  fact  that  the  person  doing  it  is  actuated  by  a  bad 
motive. 

Contract,  Action  for  Procurino  this  Violation  of,  whether  Maim- 
TAiNABLB.  —  An  action  cannot,  in  general,  be  maintained  for  inducing 
a  third  person  to  break  his  contract  with  the  plaintiff.  The  only  ex- 
ceptions of  which  this  rule  admits  are  where  apprentices,  menial  ser- 
▼ants,  and  others,  whose  sole  means  of  living  ia  by  manual  labor,  are 
enticed  to  leave  their  employment,  or  where  a  person  has  been  procured, 
against  his  will  or  contrary  to  his  purpose,  by  coercion  or  deception  of 
another  to  break  his  contract. 

Contract,  Allegations  Insufficient  to  Sustain  an  Action  for  Pro- 
curing Violation  of.  —  No  cause  of  action  is  stated  by  a  petition 
which  alleges  that  the  plaintiff  had  made  a  contract  with  one  W. 
whereby  he  sold  and  agreed  to  deliver  to  him  during  a  certain  period 
a  quantity  of  tobacco;  that  the  defendant,  knowing  of  the  existence  of 
■aid  contract,  maliciously,  and,  on  account  of  his  ill-will  to  the  peti- 
tioner, advised  and  procured  W.  who  would  else  have  kept  and  per- 
formed the  agreement,  to  break  it;  that  W.  was  at  the  time  known  by 
the  defendant  to  be  and  now  is  insolvent;  and  that  the  petitioner  brings 
suit  because  he  is  thus  left  without  other  redress. 

Wall  and  Worthington,  and  Cochran  and  Son,  for  the  ap- 
pellants. 

Wadsworth  and  Son,  for  the  appellee. 

Lewis,  J.  The  cause  of  action  stated  in  the  petition  of  ap- 
pellants is,  in  substance:  That  as  partners  doing  business 
under  the  firm  name  of  Chambers  and  Marshall,  they  made  a 
contract  with  one  Wise,  whereby  he  sold  and  agreed  to  de- 
liver to  them  in  good  order,  during  delivery  season  of  1877, 
his  half  of  a  crop  of  tobacco,  then  undivided,  which  he  had 
raised  on  shares  upon  the  farm  of  appellee,  in  consideration 
■whereof  they  promised  to  pay  on  delivery  at  the  rate  of  five 
cents  per  pound;  that  they  were  realy,  able,  and  willing  to  re- 
ceive and  pay  for  the  tobacco  as  and  at  the  time  agreed  on, 
and  demanded  of  him  compliance  with  the  contract,  but  he 
had  already  delivered  it  to  appellee  and  Newton  Cooper, 
tobacco  dealers,  and  then  notified  appellants  he  would  not  de- 
liver it  to  them,  and  they  might  treat  the  contract  as  broken 
and  at  end;  that  appellee  knew  of  the  existence  of  said  con- 
tract, but  maliciously,  on  account  of  his  personal  ill-will  to 
Chambers,  one  of  appellants,  and  with  design  to  injure  by 
depriving  them  of  profit  on  their  purchase,  and  to  benefit 


1G6  -  Chambers  v.  Baldwin.  [Kentucky, 

himself  by  becoming  purchaser  in  their  stead,  advised  and 
procured  Wise,  who  would  else  have  kept  and  performed,  to 

break  the  contract  whereby  they  have  been  damaged 

dollars;  that  he,  Wise,  was  at  the  time  known  by  appellee  to 
be,  and  now  is,  insolvent;  so,  being  without  other  redress, 
they  bring  this  action. 

Appellee  is  alleged  to  have  been  actuated  to  do  the  act  com- 
plained of  by  ill-will  to  one  of  appellants  only,  which,  how- 
ever, to  avoid  confusion,  we  will  treat  as  a  malicious  intent 
to  injure  both;  and  also  by  a  design  to  benefit  himself  by  be- 
coming purchaser  of  the  tobacco  for  the  firm  of  which  he  was 
a  member.  And  thus  two  questions  of  law  arise  on  demurrer 
to  the  petition:  1.  Whether  one  party  to  a  contract  can  main- 
tain an  action  against  a  person  who  has  maliciously  advised 
and  procured  the  other  party  to  break  it;  2.  Whether  an  act 
lawful  in  itself  can  become  actionable  solely  because  it  was 
done  maliciously. 

As  appellee,  being  no  party  to  the  contract,  did  not,  nor 
could  himself,  break  it,  his  wrong,  if  any,  was  in  advising 
and  procuring  Wise  to  do  so.  Consequently,  while  the  remedy 
of  appellants  against  him,  Wise,  was  by  action  ex  contractu, 
recovery  being  limited  to  actual  damage  sustained,  their  ac- 
tion against  appellee  is,  and  could  be  in  no  other  than  form 
ex  delicto,  recovery,  if  any  at  all,  not  being  so  limited.  Never- 
theless, in  Addison  on  Torts,  volume  1,  page  37,  it  is  said: 
"  Maliciously  inducing  a  party  to  a  contract  to  break  his  con- 
tract to  the  injury  of  the  person  with  whom  the  contract  was 
made  creates  that  conjunction  of  wrong  and  damage  which 
supports  an  action." 

The  authority  cited  in  support  of  the  proposition  thus  stated 
without  qualification  is  the  English  case  of  Lumley  v.  Gye,  2 
El.  &  B.  228,  decided  in  1853,  followed  by  Bowen  v.  Hall, 
L.  R.  6  Q.  B.  D.  333,  decided  in  1881,  though  it  is  proper  to 
say  there  was  a  dissenting  opinion  in  each  case. 

The  action  of  Lumley  v.  Gye,  2  El.  &  B.  228,  was  in  torti 
the  complaint  being  that  the  defendant  maliciously  enticed 
and  procured  a  person  under  a  binding  contract  to  perform  at 
plaintiffs  theater,  to  refuse  to  perform  and  abandon  the  con- 
tract. The  majority  of  judges  held,  and  the  case  was  decided 
upon  the  theory,  that  remedies  given  by  the  common  law  in 
such  cases  are  not,  in  terms,  limited  to  any  description  of  ser- 
vants or  service,  and  the  action  could  be  maintained  upon  the 
principle  laid  down  in  Comyns's  Digest,  that  *'in  all  cases 
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where  a  man  has  a  temporal  loss  or  damage  by  the  wrong  of 
another,  he  may  have  an  action  upon  the  case,  to  be  repaired 
in  damages."  The  position  of  Justice  Coleridge  was,  to  the 
contrary,  that  as  between  master  and  servant  there  was  an 
admitted  exception  to  the  general  rule  of  the  common  law 
confining  remedies  by  action  to  the  contracting  parties,  dating 
from  the  statute  of  laborers,  passed  in  25  Edw.  III.,  and 
both  on  principle  and  authority  limited  by  it;  and  that  "the 
existence  of  intention,  that  is,  malice,  will  in  some  cases  be 
an  essential  ingredient  in  order  to  constitute  the  wrongfulness 
and  injurious  nature  of  the  act;  but  it  will  neither  supply  the 
want  of  the  act  itself  or  its  hurtful  consequences." 

We  have  been  referred  to  some  American  cases  as  being  in 
harmony  with  the  two  cases  mentioned.  In  Walker  v.  Cronin^ 
107  Mass.  555,  it  was  held  that  where  a  contract  exists  by 
which  a  person  has  a  legal  right  to  continuance  of  services  of 
workmen  in  business  of  manufacturing  boots  and  shoes,  and 
another  knowingly  and  intentionally  procures  it  to  be  violated, 
he  may  be  held  liable  for  the  wrong,  although  he  did  it  for 
the  purpose  of  promoting  his  own  business.  But  it  was  not 
alleged  the  defendant  in  that  case  had  any  such  purpose  in 
procuring  the  persons  to  leave  and  abandon  the  employment 
of  the  plaintifi",  the  real  grievance  complained  of  being  dam- 
age by  the  wanton  and  malicious  act  of  defendant  and  others. 
In  Raskins  v.  Royster,  70  N.  C.  601,  16  Am.  Rep.  780,  it  was 
held  that.if  a  person  maliciously  entices  laborers  or  croppers 
on  a  farm  to  break  their  contract  and  desert  the  service  of 
their  employer,  damages  may  be  recovered  against  him.  But 
both  those  cases  relate  to  rights  and  duties  growing  out  of  the 
relation  of  employer  and  persons  agreeing  to  do  labor  and 
personal  service,  and  do  not  apply  here,  except  so  far  as  the 
decisions  rest  upon  other  grounds  than  the  statute  of  laborers. 
In  Jones  v.  Stanly,  76  N.  C,  355,  it  was,  however,  held  that  the 
same  reasons  which  controlled  the  decision  rendered  in  Raskins 
V.  Royster,  70  N.  C.  601,  16  Am.  Rep.  780,  "  cover  every  case 
in  which  one  person  maliciously  persuades  another  to  break 
any  contract  with  a  third  person;  it  is  not  confined  to  con- 
tracts for  service."  But  we  have  not  seen  any  other  case  in 
which  the  doctrine  is  stated  so  broadly. 

Chesley  v.  King,  74  Me.  164,  43  Am.  Rep.  569,  we  do  not 
regard  at  all  decisive,  because  the  court  went  no  farther  than 
to  say  they  were  inclined  to  the  view  that  there  may  be  cases 
where  an  act,  otherwise  lawful,  when  done  for  the  sole  purpose 
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of  damage  to  a  person,  without  design  to  benefit  the  doer  or 
others,  may  be  an  invasion  of  the  legal  rights  of  such  person. 

Cooley  on  Torts,  497,  agreeing  with  Justice  Coleridge,  says: 
"  An  action  cannot,  in  general,  be  maintained  for  inducing  a 
third  person  to  break  his  contract  with  the  plaintiff,  the  con- 
sequence after  all  being  only  a  broken  contract,  for  which  the 
party  to  the  contract  may  have  his  remedy  by  suing  upon  it." 
And  it  seems  to  us  that  rule  harmonizes  wit^i  both  principle 
and  policy,  and  to  it  there  can  be  safely  and  consistently  made 
but  two  classes  of  exception;  for  as  to  make  a  contract  bind- 
ing, the  parties  must  be  competent  to  contract  and  do  so  freely, 
the  natural  and  reasonable  presumption  is  that  each  party 
enters  into  it  with  his  eyes  open,  and  purpose  and  expecta- 
tion of  looking  alone  to  the  other  for  redress  in  case  of  breach 
by  him.  One  such  exception  was  made  by  the  English  stat- 
ute of  laborers  to  apply  where  apprentices,  menial  servants, 
and  others  whose  sole  means  of  living  was  by  manual  labor, 
were  enticed  to  leave  their  employment,  and  may  be  applied 
in  this  state  in  virtue  of  and  as  regulated  by  our  own  statutes. 
The  other  arises  where  a  person  has  been  procured  against 
his  will  or  contrary  to  his  purpose,  by  coercion  or  deception 
of  another,  to  break  his  contract:  Green  v.  Button,  2  Cromp. 
M.  &  R.  707;  Ashley  v.  Dixon,  48  N.  Y.  430;  8  Am.  Rep.  559. 

But  as  Wise  was  not  induced  by  either  force  or  fraud  to 
break  the  contract  in  question,  it  must  be  regarded  as  having 
been  done  of  his  own  will  and  for  his  own  benefit;  and  his 
voluntary  and  distinct  act,  not  that  of  appellee,  being  the 
proximate  cause  of  damage  to  appellants,  they,  according  to 
a  familiar  and  reasonable  principle  of  law,  cannot  seek  redress 
elsewhere  than  from  him.  That  an  action  on  the  case  will  lie 
whenever  there  is  concurrence  of  actual  damage  to  the  plain- 
tiflf,  and  wrongful  act  by  the  defendant,  is  a  truism,  yet  un- 
explained, misleading.  The  act  must  not  only  be  the  direct 
cause  of  the  damage,  but  a  legal  wrong,  else  it  is  damnum 
absque  injuria.  But  whether  a  legal  wrong  has  been  done,  for 
Mrhich  the  law  affords  reparation  in  damages,  depends  upon 
the  nature  of  the  act,  and  cannot  be  consistently  or  fitly  made 
to  depend  upon  the  motive  of  the  person  doing  it;  for  an  act 
may  be  tortious,  and  consequently  actionable,  though  not 
malicious,  nor  even  willful.  If  it  was  not  so,  there  could  be 
no  reparation  for  an  act  of  pure  negligence,  though  ever  so 
hurtful  in  its  effects.  And  it  is  just  as  plain  that  an  act 
which  does  not  of  itself  amount  to  a  legal  wrong  without  can- 
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not  be  made  so  by  a  bad  motive  accompanying  it;  for  there 
is  no  logical  process  by  which  a  lawful  act  done  in  a  lawful 
way  can  be  transformed  or  not  into  a  legal  wrong,  according 
to  the  motive,  bad  or  good,  actuating  the  person  doing  it. 

The  proposition  is  clearly  and  forcibly  stated  in  Jenkins  v. 
Fowler,  24  Pa.  St.  308,  as  follows:  "Malicious  motives  make 
a  bad  case  worse,  but  they  cannot  make  that  wrong  which,  in 
its  own  essence,  is  lawful.  When  a  creditor  who  has  a  just 
debt  brings  a  suit  or  issues  execution,  though  he  does  it  out 
of  pure  enmity  to  the  debtor,  he  is  safe.  In  slander,  if  the 
defendant  proves  the  words  spoken  to  be  true,  his  intention 
to  injure  the  plaintiff  by  proclaiming  his  infamy  will  not  de- 
feat justification.  One  who  prosecutes  another  for  a  crime 
need  not  show  he  was  actuated  by  correct  feelings,  if  he  can 
prove  that  there  was  good  reason  to  believe  the  charge  was 
well  founded.  In  short,  any  transaction  which  would  be  law- 
ful if  the  partes  were  friends  cannot  be  made  the  foundation 
of  an  action  merely  because  they  happen  to  be  enemies.  As 
long  as  a  man  keeps  himself  within  the  law  by  doing  no  act 
which  violates  it,  we  must  leave  his  motives  to  Him  who 
searches  hearts." 

In  Frazier  v.  Brown,  12  Ohio  St.  294,  the  cause  of  action 
stated  was  diversion,  with  malicious  intent  by  the  defendant,  of 
subterranean  water  on  his  own  land  from  adjoining  land  of 
the  plaintiff.  But  it  was  held  there  could  be  no  recovery,  be- 
cause, as  said  by  the  court,  "  the  act  done,  to  wit,  the  using 
of  one's  own  property,  being  lawful  in  itself,  the  motive  with 
which  it  is  done,  whatever  it  may  be  as  a  matter  of  conscience, 
is  in  law  a  matter  of  indifference."  In  Chatfield  v.  Wilson, 
28  Vt.  49,  the  action  was  for  the  same  cause  substantially, 
and  the  language  of  the  court  was:  "  An  act  legal  in  itself,  and 
which  violates  no  right,  cannot  be  made  actionable  on  account 
of  the  motive  which  induced  it."  In  Mahan  v.  Brown,  13 
Wend.  261,  28  Am.  Dec.  461,  the  complaint  was,  that  the  de- 
fendant, wantonly  and  maliciously,  erected  on  his  own  prem- 
ises a  high  fence  near  to  and  in  front  of  plaintiff's  window, 
without  benefit  to  himself,  and  for  the  sole  purpose  of  aimoy- 
ing  the  plaintiff,  thereby  rendering  her  house  uninhabitable. 
But  it  was  held  the  action  would  not  lie,  because,  no  legal 
right  of  the  plaintiff  having  been  infringed,  the  defendant  had 
not  so  used  his  property  as  to  injure  another,  and  whether 
his  motive  was  good  or  bad  she  had  no  legal  cause  of  com- 
plaint.    To  the  same  effect  is  the  decided  weight  of  authority 
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in  the  United  States:  Adler  v.  Fenton,  24  How.  412;  Phelpa 
V.  Nowlen,  72  N.  Y.  39;  28  Am.  Rep.  93;  Benjaminv.  Wheeler, 
S  Gray,  410;  Glendon  Iron  Co.  v.  Uhler,  75  Pa.  St.  467;  15 
Am.  Rep.  599;  Auburn  etc.  Road  Co.  v.  Douglass,  9  N.  Y.  444. 

Upon  neither  principle  nor  authority  could  this  action  have 
been  maintained  if  the  same  thing  it  is  complained  appellee 
did  had  been  done  by  a  person  on  friendly  terms  with  appel- 
lant, Chambers,  or  by  a  stranger,  though  he  might  have  prof- 
ited by  the  purchase  to  the  damage  of  appellants;  for,  com- 
petition in  every  branch  of  business  being  not  only  lawful, 
but  necessary  and  proper,  no  person  should  or  can,  upon  prin- 
ciple, be  made  liable  in  damages  for  buying  what  may  be 
freely  offered  for  sale  by  a  person  having  the  right  to  sell,  if 
done  without  fraud,  merely  because  there  may  be  a  pre-exist- 
ing contract  between  the  seller  and  a  rival  in  business,  for  a 
breach  of  which  each  party  may  have  his  legal  remedy  against 
the  other;  nor,  the  right  to  buy  existing,  should  it  make  any 
difference,  in  a  legal  aspect,  what  motive  influenced  the  pur- 
chaser. Competition  frequently  engenders  not  only  a  spirit 
of  rivalry,  but  enmity,  and  if  the  motive  influencing  every 
business  transaction  that  may  result  in  injury  or  inconven- 
ience to  a  business  rival  was  made  the  test  of  its  legality,  lit- 
igation and  strife  would  be  vexatiously  and  unnecessarily 
increased,  and  the  sale  and  exchange  of  commodities  very 
much  hindered.  As  pertinently  inquired  in  Auburn  etc.  Road 
Go.  V.  Douglass,  9  N.  Y.  444:  "  Independently  of  authority,  if 
malignant  motive  is  sufficient  to  make  a  man's  dealings 
with  his  own  property,  when  accompanied  by  damage  to  an- 
other, actionable,  where  is  this  principle  to  stop?"  And  as 
correctly  said  by  Lord  Coleridge  in  Bowen  v.  Hall,  L.  R.  6 
Q.  B.  D.  333:  "The  inquiries  to  which  this  view  of  the  law 
(making  an  act  lawful  or  not,  according  to  motive)  would 
lead  are  dangerous  and  inexpedient  inquiries  for  courts  of 
justice;  judges  are  not  very  fit  for  them,  and  juries  are  very 
unfit." 

In  our  opinion,  no  cause  of  action  is  stated  in  the  petition, 
and  the  demurrer  was  properly  sustained. 

Judgment  affirmed.  

CoNTRACT.1 — Action  for  Procuring  thk  Breach  of. — Where  the  ful- 
fillment of  a  contract  with  third  persons  is  actually  prevented  through  th« 
procurement  of  the  defendant  an  action  will  lie  therefor:  Benton  v.  Pratt,  2 
Wend.  385;  20  Am.  Dec.  623;  Rice  v.  Manley,  66  N.  Y.  82;  23  Am.  Rep.  30. 
In  Ashley  v.  Dixon,  48  N.  Y.  430,  8  Am.  Rep.  559,  it  was  held  that  such  an 
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aotion  oould  not  be  maintained  in  the  absence  of  fraud  or  misrepresentation 
on  the  part  of  the  defendant  in  procuring  the  violation  of  the  contract.  The 
wrongful  ouster  of  a  tenant  by  a  stranger  is  a  cause  of  action  to  the  land- 
lord where  he  is  injured  by  the  loss  of  his  rents,  or  on  account  of  some 
damage  to  the  premises  caused  thereby:  Walden  v.  Conn,  84  Ky.  312;  4  Am. 
St.  Rep.  204.  This  question  is  also  discussed  in  Bourlier  v.  Macauley,  91 
Ky.  135.     See  following  case  and  note. 

Maliok — Actions  for. — No  action  lies  by  the  owner  of  a  house  against 
one  who  maliciously  refuses  to  employ  any  tenant  of  such  house  and  thus 
prevents  the  renting  o-  it:  Hey  wood  v.  Tillson,  75  Me.  225;  46  Am.  Rep. 
373.  The  question  whether  an  act  legal  in  itself  becomes  actionable  on  ac- 
count of  the  malicious  motives  inducing  it  is  discussed  in  Phelps  v.  Nowlen, 
72  N.  Y.  39,  28  Am.  Rep.  93,  and  extended  note;  extended  note  to  Bixby 
T.  Dunlap,  22  Am.  Rep.  at  page  489.  See  also  the  following  case  of  Bourlier 
w,  Macauley,  91  Ky.  135,  where  this  question  ia  also  disoassed. 


Bourlier  v.  Maoaulbt. 

[91  Kjbntuokt,  185.] 

Malicious  Motites  Cannot  Make  a  Lawful  Act  Weonoittl. — Whether 
an  act  is  a  legal  wrong  depends  upon  its  nature  and  quality,  not  upon 
the  motives  of  the  person  doing  it.  Malicious  motives  may  make  a 
bad  case  worse,  but  cannot  make  that  wrong  which  in  its  own  essence  it 
lawful. 

Imduoino  a  Person  to  Break  His  Contract  With  thk  Plaintiff  is  not 
in  Itself  an  Actionable  Wrong,  and  the  mere  fact  that  the  defend- 
ant was  actuated  by  malicious  motives  and  by  a  purpose  of  injuring  the 
plaintiff  will  not  so  change  the  character  of  what  he  has  done  as  to  eon- 
vert  it  into  a  tort  for  which  damages  can  be  recovered. 

Mastsr  and  Servant  —  Enticing  Servant  to  Leave  Service  — Statotb 
Construed.  —  The  Kentucky  statute,  which  provides  that  any  person 
who  shall  "  willfully  entice,  persuade,  or  otherwise  influence  any  person 
or  persons  who  have  contracted  to  labor  for  a  fixed  period  of  time  to 
abandon  such  contract  before  such  period  of  service  shall  have  expired, 
without  the  consent  of  the  employer,  shall  be  fined  not  exceeding  fifty 
dollars,  and  be  liable  to  the  party  injured  for  such  damage  as  he  may 
have  sustained,"  is  intended  to  apply,  principally,  to  farm  laborers,  and 
should  not  be  construed  so  as  to  cover  contracts  for  the  performances 
of  dramatic  artists. 

Inducing  Third  Person  to  Break  Contract  with  Plaintiff,  Action 
FOR,  when  not  Maintainable.  —  No  cause  of  action  is  stated  in  a  peti- 
tion which  alleges  that  the  plaintiffs,  being  the  owners  of  a  theater, 
made  a  contract  with  the  manager  of  a  dramatic  performer  whereby  it 
was  agreed  that  certain  performances  were  to  be  given,  and  that  they 
complied  with  this  contract  in  every  respect,  but  that  'Jhe  defendant, 
the  owner  of  a  rival  theater,  although  he  had  notice  of  the  contract, 
with  malicious  intent  to  injure  the  reputation  of  the  plaintiffs,  wrong- 
fully induced  and  procured  the  said  dramatic  performer  to  refuse  to 
perform  at  their  theater,  and  made  a  contract  with  the  manager,  which 
was  carried  out,  for  the  giving  of  performances  on  the  identical  days  on 
which  it  was  agreed  that  they  should  be  given  at  the  plaintiffs'  theater. 
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Kohn,  Bairdf  and  Speckert,  for  the  appellant 
E.  F.  IVabue,  for  the  appellee. 

Lewis,  J.  The  cause  of  action  stated  in  the  petition  of  ap- 
pellants is,  in  substance,  that  being  owners  of  Masonic  Temple 
Theater,  in  Louisville,  they,  in  1888,  made  a  contract  with 
H.  E.  Abbey,  manager  of  Mary  Anderson,  a  dramatic  per- 
former of  great  reputation,  and  her  company,  whereby  it  was 
agreed  they  were  to  perform  there  February  25,  26,  and  27, 
1889,  which  contract  appellants  complied  with  in  every  re- 
spect, having,  at  great  expense,  made  necessary  preparations 
for  and  advertised  the  performance;  but  that  appellee,  owner 
of  a  rival  theater,  though  having  notice  of  the  contract,  with 
malicious  intent  to  injure  the  reputation  of  appellants,  and  of 
their  theater  as  a  first-class  place  of  amusement,  and  their 
business,  wrongfully  induced  and  procured  Mary  Anderson 
to  refuse  to  perform  at  their  theater,  and  made  a  contract 
with  Abbey,  which  was  carried  out,  for  performance  of  Mary 
Anderson  and  her  company  at  his,  appellee's,  theater  on  the 
identical  days  it  had  been  previously  agreed  they  would  per- 
form at  the  theater  of  appellants,  whereby  they  were  injured 
in  their  credit  and  standing  as  theatrical  managers,  and  de- 
prived of  profits  they  would  have  otherwise  made,  to  their 
damage,  etc. 

Appellee  is  alleged,  according  to  the  plain  meaning  of  the 
petition,  to  have  done  the  act  complained  of  as  well  with 
design  to  benefit  himself,  by  securing  performance  of  Mary 
Anderson  and  her  company  at  his  own  theater,  as  with  malici- 
ous intent  to  injure  appellants;  consequently  two  principal 
questions  of  law  arise  on  demurrer  to  the  petition:  1.  Whether 
one  party  to  a  contract  can  maintain  an  action  for  damages 
against  a  person  who  maliciously  advised  and  procured  the 
other  party  to  break  it;  2.  Whether  an  act  lawful  in  itself  can 
become  actionable  solely  because  it  was  done  maliciously? 

These  two  questions  were  considered  and  determined  by 
this  court  in  the  case  of  Chambers  v.  Baldwin,  91  Ky.  121, 
ante,  p.  165,  and  a  rediscussion  of  them  is  therefore  unneces- 
sary. The  cause  of  that  action  as  stated  in  the  petition  was, 
that  the  plaintiffs,  having  made  a  contract  with  one  Wise  for 
Bale  and  delivery  of  his  crop  of  tobacco  at  a  price  agreed  on, 
defendant,  being  also  a  tobacco  dealer,  maliciously,  and  with 
design  to  injure  by  depriving  them  of  profit  on  their  purchase, 
and  to  benefit  himself  by  becoming  purchaser  in  their  stead, 
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advised  and  procured  Wise,  who  would  else  have  kept  and 
performed,  to  break  the  contract. 

It  is  however  contended  for  appellant  that  the  principle 
upon  which  the  leading  English  case  of  Lumley  v.  Gye,  2  El. 
&  B.  228,  was  decided,  is  correct  and  applicable  to  this.  The 
complaint  in  that  action  was  that  the  defendant  maliciously 
enticed  and  procured  a  person,  under  a  binding  contract  to 
perform  at  plaintiff's  theater,  to  refuse  to  perform  and  aban- 
don the  contract;  and  in  one  count  of  the  declaration  there 
was  an  allegation  not  made  in  this  case  that  the  person  had 
agreed  to  perform  as,  and  had  become  and  was,  plaintiffs' 
dramatic  artist  when  so  procured  to  abandon  the  employment. 
But  it  is  proper  to  say  no  distinction  was  taken  by  the  court 
between  the  contract  regarded  as  merely  executory  and  aa 
being  in  course  of  execution,  the  majority  of  judges  deciding 
the  action  would  lie  in  either  case,  while  Justice  Coleridge, 
who  delivered  a  dissenting  opinion,  contended  it  would  lie  in 
neither. 

Unlike  this  case,  the  act,  made  cause  of  action,  was  there 
alleged  to  have  been  committed  with  no  other  than  a  malicious 
motive,  and  inferentially  for  no  other  than  a  purpose  to  injure 
the  plaintiflf.  But  the  dissimilarity  is  not  material,  because 
if  the  principle  by  which  the  decision  of  that  case  was  con- 
trolled can  be  applied  here,  as  there,  without  qualification  or 
condition,  this  action  will  lie. 

The  theory  upon  which  Lumley  v.  Gye,  2  El.  &  B.  228, 
seems  to  have  been  decided  is,  that  remedies  given  by  the 
common  law  in  such  cases  as  that  are  not  limited  to  any  de- 
scription of  servants  or  service,  and  the  action  was  maintained 
upon  the  principle  stated  in  Corny ns's  Digest  that  "in  all  cases 
where  a  man  liaa  a  temporal  loss  or  damage  by  the  wrong  of 
another,  he  may  have  an  action  upon  the  case,  to  be  repaired 
in  damages":  Title  "Action  upon  the  lease  (A)." 

But  it  was  held  in  Chavihers  v.  Baldwin,  91  Ky.  121,  ante, 
p.  165,  that  to  maintain  an  action  upon  the  case  at  common 
law,  the  act  upon  which  it  is  founded  must  not  only  amount 
to  a  legal  wrong,  but  be  the  proximate  cause  of  the  loss  or 
damage  sustained;  and  that  upon  principle,  and  according  to 
decided  weight  of  authority  in  the  United  States,  whether  a 
legal  wrong  has  been  done  or  not  depends  upon  the  nature 
and  quality  of  the  act,  not  upon  the  motive  of  the  person  doing 
it,  the  following  clear  and  forcible  statement  of  the  proposition 
in  Jenkim  v.  Fowler,  24  Pa.  St.  308,  being  quoted  and  ap- 
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proved:  "Malicious  motives  make  a  bad  case  worse,  but  they 
cannot  make  that  wrong  which  in  its  own  essence  is  lawful.** 

In  reference  to  the  other  of  the  two  main  questions  involved, 
it  was  there  held  that  as  the  reasonable  and  necessary  pre- 
Bumption  in  every  case  of  a  binding  contract  is  that  each 
party  enters  into  it  with  his  eyes  open,  and  purpose  and 
expectation  of  looking  alone  to  the  other  party  for  redress 
in  case  of  breach  by  him,  the  following  rule,  stated  in  Cooley 
on  Torts,  497,  and  previously  contended  for  by  Justice  Coler- 
idge in  Lumley  v.  Gye,  2  El.  &  B.  228,  is  correct  on  both 
principle  and  policy:  "An  action  cannot,  in  general,  be  main- 
tained for  inducing  a  third  person  to  break  his  contract,  the 
consequence  after  all  being  only  a  broken  contract,  for  which 
the  party  to  the  contract  may  have  his  remedy  by  suing  upon 
it."  And  it  was  further  held  that  there  can  be  consistently  and 
safely  but  two  classes  of  exception  to  that  rule.  One  was 
made  by  the  English  statute  of  laborers,  passed  in  25  Edw. 
III.,  to  apply  where  apprentices,  menial  servants,  and  others, 
whose  sole  means  of  living  was  by  manual  labor,  were  enticed 
to  leave  their  employment,  and  may  be  applied  in  this  state 
in  virtue  of  and  as  regulated  by  our  own  statute.  The 
other  arises  where  one  party  to  a  contract  has  been  pro- 
cured against  his  will  or  contrary  to  his  purpose,  by  coer- 
cion or  deception  of  a  person,  to  break  it  to  the  damage  of  the 
other  party. 

If  the  opinion  of  this  court  in  that  case  is  to  stand,  it  does 
not  make  any  dijBference  whether  appellee  was  actuated  by 
merely  malicious  motives  to  injure  appellants,  or  by  that  and 
the  additional  one  of  personal  benefit;  and  it  is  therefore 
necessary  to  inquire  whether  the  facts  stated  bring  this  case 
within  the  first-named  exception  to  the  rule  that  only  a  party 
to  a  contract  can  be  sued  for  its  breach,  the  other  exception 
manifestly  having  no  application;  but  of  course  the  question 
whether  the  act  was  in  itself  a  legal  wrong  is  always,  in  such 
case,  vital  and  precedent. 

It  is  not  the  policy  of  the  law  to  restrict  or  discourage 
competition  in  any  business  or  occupation,  whether  concern- 
ing property  or  personal  service,  there  being  no  good  reason 
for  making  more  stringent  regulations  in  respect  to  the  latter, 
except  where  some  one  of  the  domestic  relations  exists,  than 
the  former;  for  if,  in  order  to  leave  sale  and  exchange  of  prop- 
erty free  and  unrestrained,  a  person  may  lawfully,  and  without 
legal  inquisition  of  his  motive,  bu;-  what  another  oS'ers  for  sale. 
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and  has  r^ght  to  sell,  it  is  no  less  just  and  expedient  that  in 
order  to  have  fair  remuneration  for  labor,  a  person  be  allowed 
to  hire  the  service  of  anyone  sui  juris  who  offers  to  be  hired; 
and  in  every  case  the  employer  should  be  required  to  look 
alone  to  the  person  employed  for  breach  of  the  contract,  just 
as  the  seller  must  look  to  the  buyer  and  the  creditor  to  the 
debtor  in  default  of  payment;  for  to  enforce  a  doctrine  mak- 
ing the  hirer  responsible  for  breach  by  the  person  hired  of  a 
previous  contract  with  another  involves  legal  recognition  of 
personal  dominion  bordering  on  pure  servitude,  which  i& 
neither  in  harmony  with  our  form  of  government  nor  well  for 
those  who  labor  for  subsistence;  and  such  doctrine  can  be 
applied  in  this  state  only  where  expressly  provided  by  stat- 
ute, and  being  arbitrary,  should  be  extended  no  further  than 
was  clearly  intended  by  the  legislature. 

Chapter  74,  General  Statutes,  prescribes  rights  and  duties 
growing  out  of  the  relation  of  master  and  apprentice,  and 
article  2  thereof  provides,  as  was  done  by  the  statute  of  1798, 
that  persons  who  come  into  this  state  under  a  contract  to 
serve  another  in  any  occupation  shall  be  compelled  to  per- 
form the  contract  specifically  during  the  time  thereof,  not 
exceeding  seven  years;  but  the  only  existing  statutory  pro- 
vision which  authorizes  another  than  a  party  to  it  to  sue  for 
a  breach  of  contract  is  section  13,  article  14,  chapter  29,  as 
follows:  "If  any  person  shall  willfully  entice,  persuade,  or 
otherwise  influence  any  person  or  persons  who  have  con- 
tracted to  labor  for  a  fixed  period  of  time  to  abandon  such 
contract  before  such  period  of  service  shall  have  expired, 
without  the  consent  of  the  employer,  shall  be  fined  not  ex- 
ceeding fifty  dollar's,  and  be  liable  to  the  party  injured  for 
such  damage  as  he  or  they  may  have  sustained." 

We  are  satisfied  that  statute,  passed  soon  after  slavery 
ceased  to  exist  in  this  state,  and  consequent  change  of  the 
labor  system  took  place,  was  intended  to  apply  principally  to 
farm  laborers,  and  to  extend  application  of  it  so  as  to  include- 
contracts  for  performance  of  dramatic  artists,  would  be  not  only 
fraught  with  much  injustice,  unnecessary  strife,  and  litigation, 
but  entirely  beyond  the  intended  scope  and  operation  of  it. 

In  our  opinion,  the  only  remedy  appellants  have  is  against 
Abbey,  who  made,  and  whose  voluntary  breach  of  the  con- 
tract was,  the  direct  cause  of  the  alleged  loss  and  damage, 
and  the  action  cannot  be  maintained  against  appellee. 

Judgment  afBrmed. 
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Maliciotts  Motivbs— Whkther  Make  Lawful  Acts  Wrongful.— This 
qilMtion  is  discussed  in  Chambers  v.  Baldwin,  91  Ky.  121,  ante  165,  and  note. 

Contracts  —  Proocrino  thb  Breakino  of — Whethbr  Aotiokabls.  — 
For  •  fall  discussion  of  this  subject  see  Chambert  v.  Baldwin,  91  Ky.  121, 
wUe  165,  and  note. 

Master  and  Servant  —  Enticinq  Servant  to  Lsavb  Emplotmbut.  — 
Action  fob:  See  extended  note  to  Bixhy  v.  Dunlap,  22  Am.  Rep.  485,  and 
Haskine  v.  Royster,  70  N.  0.  601,  16  Am.  Rep.  780,  where  the  question  is 
fully  treated.  A  railroad  company  may  recover  damages  of  one  who  mali- 
oiously  causes  the  arrest  of  an  engineer  in  charge  of  a  train  with  intent  to 
delay  the  train  and  injure  the  company:  8t,  Johnsbury  etc.  R.  R.  Co.  v.  Hunt, 
65  Vt.  570;  45  Am.  Rep.  639.  An  action  lies  for  enticing  away  an  agricul- 
tural laborer  employed  upon  an  agreement  for  a  part  of  the  crop  made,  for 
his  compensation:  Huff  v.  Watkina,  15  S.  C.  82;  40  Am.  Rep.  680.  To  the  same 
effect,  Daniel  v.  Swearengen,  6  S.  C.  297:  24  Am.  Rep.  471. 
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Orants  Mat  br  Revoked  by  Virtue  of  a  Power  Expressly  Reserved 
IN  the  Deed. — Since  the  deed  is  notice  to  the  grantee's  creditors  that 
the  power  of  revocation  is  reserved,  such  a  condition  cannot  be  assailed 
on  the  ground  that  it  is  contrary  to  public  policy  in  enabling  the  par* 
ties  to  the  instrument  to  defeat  the  rights  of  such  creditors. 

Dbbds  —  Conditions  Subsequent.  —  An  estate  which  has  once  been  vested 
in  the  grantee  cannot  be  defeated  by  a  condition  subsequent  which  is 
either  impossible,  illegal,  or  repugnant  to  the  estate  granted. 

Dacs — Conditions  Subsequent — Recording  Statutes. — A  condition  sub- 
■eqnent  in  the  form  of  a  power  of  revocation  reserved  in  a  deed  will 
not  be  deemed  impossible  of  execution,  on  the  ground  that  the  deed 
provides  that  the  revocation  shall  be  by  an  instrument  to  be  acknowl- 
edged and  recorded,  as  in  the  case  of  a  deed  to  land.  The  right  of  re- 
vocation is  not  lost  merely  because  the  grantor  iias  thus  prescribed  as  a 
part  of  the  proceedings  by  which  the  revocation  is  to  be  carried  into 
effect,  some  formality  which  the  law  does  not  recognize.  In  such  a 
case,  therefore,  the  provision  that  the  revocation  is  to  be  acknowledged 
and  recorded  is  not  to  be  regarded  as  bo  far  of  the  essence  or  substance 
of  the  right  as  to  defeat  it. 

Deeds  —  Revocation  Clause,  Validity  o».  —  Where  a  deed  refers  to  a 
revocation  of  the  grant  which  might  thereafter  be  acknowledged  and  re- 
corded in  like  manner  as  the  deed  itself,  the  revocation  when  afterwards 
carried  into  effect,  should  be  treated  as  part  and  parcel  of  the  deed. 
Hence,  although  the  recording  statutes  do  not  provide  for  the  acknowl- 
•dgment  and  recording  of  instruments  revoking  a  grant,  the  county 
clerk  has,  under  such  circumstances,  the  power  to  take  the  acknowl- 
edgment and  record  the  revocation. 

Kendall  and  Moreman,  and  J.  W.  Lewis^  for  the  appellants. 
Helm  and  Bruce,  for  the  appellee. 
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Holt,  C.  J.  December  15,  1884,  the  appellant,  Agnes 
Ricketts,  executed  to  her  son,  James  Ricketts,  a  deed  to  a 
tract  of  land,  which  contained  this  provision: — 

"  I  hereby  reserve  to  myself  the  power  to  revoke  and  annul 
this  conveyance  at  any  time  during  my  natural  life  by  a  deed 
or  other  instrument  under  seal,  signed  and  acknowledged  by 
me  as  deeds  of  land  are  required  by  the  statutes  of  Kentucky 
to  be  signed  and  acknowledged,  which  said  revocation,  to  be 
valid  and  effectual,  must  be  lodged  for  record  in  the  said 
county  clerk's  office  of  Meade  County  in  my  lifetime.  In  the 
event  of  my  exercising  the  said  power  of  revocation  herein  re- 
served, the  property  and  title  to  said  land  to  reinvest  in  me 
as  it  exists  at  the  time  of  the  execution  of  this  deed,  any  at- 
tempted deed,  alienation,  or  encumbrance  thereon  by  the 
grantee  herein  to  the  contrary  notwithstanding." 

The  grantee  accepted  the  deed  on  the  day  of  its  acknowl- 
edgment by  a  written  acceptance  indorsed  upon  it.  March 
24,  1887,  James  Ricketts,  for  a  nominal  money  consideration, 
and  in  view  of  expected  benefits  to  arise  from  the  building  of 
the  railroad,  granted,  by  a  proper  deed  to  the  appellee,  a 
sixty-foot  right  of  way  through  the  land,  and  it  thereupon  pro- 
ceeded to  and  did  construct  its  road  through  it.  If  this  grant 
was  not  subject  to  a  power  of  revocation  by  Agnes  Ricketts 
by  virtue  of  the  deed  from  her  to  her  son,  then  the  right  of 
the  road  by  virtue  of  the  deed  from  the  son  is  unquestioned. 
August  6,  1889,  she  executed,  in  conformity  to  the  provision 
in  the  deed  from  her  to  her  son,  what  is  termed  in  this  record 
*'  a  deed  of  revocation."  It  was  acknowledged  by  her  before 
the  county  clerk  of  Meade  County,  and  by  him  recorded. 
She  then  brought  this  action  against  the  appellee  for  dam- 
ages, claiming  that  it  had  unlawfully  entered  upon  the  land 
and  constructed  its  road.  The  action  was  dismissed  upon  a 
demurrer  to  the  first  paragraph  of  the  reply,  which  asserts  the 
validity  of  the  revocation,  and  this  is  the  only  question  pre- 
sented by  this  appeal. 

It  is  insisted  for  the  appellee  that  the  deed  to  James  Rick- 
etts invested  him  with  the  fee,  and  that  the  revocation  clause 
was  an  attempt  to  impose  a  condition  subsequent,  which  is 
void:  1.  Because  it  is  contrary  to  public  policy;  and,  2. 
Because  it  is  impossible  of  execution.  The  ground  upon 
which  it  is  assailed  as  being  against  public  policy  is,  that  it 
will  enable  the  parties  to  the  deed  to  defeat  the  rights  of  the 
grantee's  creditors.     In  other  words,  that  after  becoming  in- 

k.U.  St.  Rkp.,  Vou  XX XIV.  —1  2 
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debted,  the  grantor  will  exercise  the  power  of  revocation,  and 
thereby  divest  the  grantee  of  property  which  would  otherwise 
go  in  satisfaction  of  the  claims  of  his  creditors.  This  ground 
cannot  be  maintained.  The  deed  is  notice  to  the  creditors  of 
the  reserved  power.  If  they  trust  the  grantee  upon  the  credit 
of  the  estate  thus  granted,  they  do  so  knowing  the  risk,  be- 
cause the  deed  gives  them  notice  of  it.  Such  a  condition  has 
always  been  known  to  the  law  of  conveyancing.  Coke  says 
that  grants  may  be  revoked  by  virtue  of  a  power  expressly 
reserved  in  the  deed:  Butler's  CasCy  3  Coke,  25.  The  condi- 
tion was  not,  therefore,  unlawful  upon  this  ground,  and  the 
second  one  remains  to  be  considered,  and  which  is  the  on© 
mainly  urged.  If  the  condition  annexed  to  a  conveyance  be 
subsequent,  the  estate  passes,  although  the  condition  is  never 
performed,  or  by  reason  of  illegality  is  incapable  of  perfor- 
mance:  Myers  v.  Daviess,  10  B.  Mon.  397. 

Blackstone,  in  speaking  of  such  conditions,  says:  "  If  they 
be  impossible  at  the  time  of  their  creation  or  afterward  be- 
come impossible  by  the  act  of  God,  or  the  act  of  the  feoffor 
himself,  or  if  they  be  contrary  to  law  or  repugnant  to  the  na- 
ture of  the  estate,  are  void;  in  any  of  which  cases,  if  they  be 
oonditions  subsequent,  that  is,  to  be  performed  after  the  es- 
tate is  vested,  the  estate  shall  become  absolute  in  the  tenant. 
As  if  a  feoffment  be  made  to  a  man  in  fee  simple,  on  condi- 
tion that  unless  he  goes  to  Rome  in  twenty-four  hours;  or  un- 
less he  marries  with  Jane  S.  by  such  a  day  (within  which 
time  the  woman  dies,  or  the  feoffor  marries  her  himself);  or 
unless  he  kills  another;  or  in  case  he  aliens  in  fee;  that  then, 
and  in  any  of  such  cases,  the  estate  shall  be  vacated  and  de- 
termine; here  the  condition  is  void,  and  the  estate  made  ab- 
solute in  feoffee.  For  he  hath  by  the  grant  the  estate  vested 
in  him,  which  shall  not  be  defeated  afterwards  by  a  condition 
either  impossible,  illegal,  or  repugnant ":  2  Blackstone's  Com- 
mentaries, 156. 

It  is  asserted  that  applying  this  rule  to  the  conveyance 
from  the  appellant  to  her  son,  the  fee  vested  in  him,  and  that 
the  condition  in  the  form  of  a  revocation  as  therein  provided 
was  impossible  of  execution.  This  is  claimed  upon  the 
ground  that  the  deed  provided  that  the  revocation  should  be 
by  an  instrument  to  be  acknowledged  by  the  grantor  before 
the  county  clerk,  and  recorded  by  him  as  in  case  of  a  deed  to 
land,  and  that  our  statute  does  not  authorize  the  acknowledg- 
ment and  recording  of  such  an  instrument.     It  is  true  the 
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county  clerk  has  no  power  in  the  matter  except  as  given  by 
our  statute,  and  it  does  not  expressly  authorize  him  to  take 
the  acknowledgment,  and  record  an  instrument  like  that  in 
question.  Where,  however,  a  grantor  has  reserved  a  power  of 
revocation,  and  which,  in  the  absence  of  a  particular  provision 
as  to  the  manner  of  its  enforcement,  could,  under  the  old  rule 
have  been  carried  out  by  re-entry  merely,  or  now  by  proper 
notice  to  the  grantee,  it  seems  to  us  that  it  would  be  a  sacri- 
fice of  substance  to  form  to  hold  that  the  right  was  lost  be- 
cause the  grantor,  in  providing  as  to  the  mode  in  which  it 
should  be  done,  has  provided  something  as  to  the  mere  form 
of  the  revocation  which  the  law  does  not  recognize.  This 
should  not  deprive  him  of  the  right  to  which  both  he  and  the 
grantee  have  assented.  If  so,  it  would  defeat  the  intention  of 
the  parties  to  the  conveyance.  Even  if  the  act  of  the  county 
clerk  had  no  legal  efficacy,  yet  it  having  been  done,  and  as 
provided  in  the  deed,  which  reserved  the  power,  it  should 
operate  to  carry  out  the  intention  of  the  parties,  and  of  which 
every  one  had  notice  by  the  recording  of  the  deed.  It  should 
not  be  regarded  as  illegal,  and  therefore  rendering  void  the 
power  of  revocation.  The  provision  that  the  revocation  was  to 
be  acknowledged  and  recorded  should  not  so  far  be  regarded 
as  of  the  essence  of  substance  of  the  right  as  to  defeat  it,  even 
if  the  statute  does  not  authorize  the  acknowledgment  and  re- 
cording of  such  an  instrument.  The  deed,  however,  referred  to 
a  revocation  which  might  thereafter  be  acknowledged  and  re- 
corded in  like  manner  as  the  deed  itself,  and  the  revocation 
should  be  regarded  and  treated  as  part  and  parcel  of  the  deed. 
In  this  view  we  think  the  power  existed  in  the  clerk  to  take 
the  acknowledgment  and  record  the  revocation. 

The  demurrer  to  the  first  paragraph  of  the  reply  should 
have  been  overruled,  and  the  judgment  is  reversed,  with  di- 
rections to  do  BO,  and  for  further  proper  proceedings. 

Deeds — Reservations  —  Validity.  —  The  rule  that  a  reservation  which 
is  repugnant  to  the  granting  part  of  a  deed  is  null  and  void  applies  only  in 
cases  where  the  intention  of  the  parties  cannot  be  ascertained,  or  if  ascer- 
tained, cannot  be  carried  into  effect  in  accordance  with  the  established  prin- 
ciplea  of  law:  Bassett  v.  Budlong,  11  Mich.  338;  18  Am.  St.  Rep.  404,  and 
note  with  cases  collected. 

Deeds  —  Conditions  Subsequent. — Conditions  subsequent  are  not  fa- 
vored by  the  law,  and  are  very  rarely  enforced  in  equity  so  as  to  divest  an  es- 
tate for  a  breach:  Thompson  v.  Thompson,  9  Ind.  323;  68  Am.  Dec.  638,  and 
nobe;  Taylor  v.  Sutton,  15  Ga.  103;  60  Am.  Dec.  682,  and  note;  Emerson  v. 
Simpson,  43  N.  H.  475;  82  Am.  Dec.  IGS,  and  note;  Jiawson  v.  School  District, 
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7  Allen,  125;  83  Am.  Dec.  670,  and  note.  Conditions  subsequent  are  not 
favored  in  law,  and  are  always  strictly  construed,  since  they  tend  to  destroy 
•states:  Peden  v.  Chicago  etc  R'y  Co.,  73  Iowa,  328;  5  Am.  St.  Rep.  680,  aod 
note.    See  also  extended  note  to  Croa9  7.  Carton^  44  Am.  Dec  744. 
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Judgments  or  Orders  from  Which  an  Appeal  will  Lib  are  thoie  which 
either  terminate  the  action  itself  or  operate  to  divest  some  right  in  such 
a  manner  as  to  put  it  out  of  the  power  of  the  court  making  the  order  to 
place  the  parties  in  their  original  couditioa  after  the  expiration  of  the 
term. 

Av  Appeal  will  Lie  from  an  Order  which  refuses  to  grant  the  petition  of 
persons  asking  to  be  made  parties  to  a  suit,  or  has  the  effect  of  dismiss* 
ing  an  action  as  to  one  or  more  plaintiffs,  or  operates  to  deprive  one  or 
more  defendants  of  the  benefit  of  an  answer  filed.  In  each  of  these 
oases  there  is  a  final  determination  of  the  action  as  regards  the  partica* 
lar  party  or  parties  affected  by  such  order. 

Pleadings,  Verification  of,  when  Necessary.  —  Where  one  section  of  a 
statute  provides  that  a  joint  pleading  of  several  parties  who  are  united 
in  interest  may  be  verified  by  any  one  of  them,  and  a  subsequent  sec- 
tion provides  that,  on  motion  of  a  party  who  files  his  aflBdavit,  stating 
his  belief  that  an  adverse  party,  whose  pleading  has  been  verified  by  a 
person  other  than  himself,  knows  that  a  statement  thereof  mentioned 
in  the  affidavit  is  untrue,  the  court,  if  such  statement  is  material,  shall 
require  the  adverse  party  to  verify  the  pleading,  and  if  he  fail  to  do  so 
within  a  reasonable  time,  shall  treat  it,  with  regard  to  him,  as  if  it  had 
not  been  filed,  the  latter  section  will  be  deemed  to  qualify  the  former, 
and  the  pleading  of  a  party,  whether  filed  by  him  alone  or  jointly  with 
others,  will  be  treated,  in  regard  to  him,  as  a  nullity,  if  he  refuses  to 
verify  it  under  the  circumstances  specified  in  the  latter  section. 

W.  B.  Harrison,  for  the  appellants. 
Samuel  Avritt,  for  the  appellee. 

Lewis,  J.  This  action  was  brought  against  appellees,  the 
trustees  of  Lebanon  and  the  Lebanon  Waterworks  Company 
by  appellant  Lanham,  with  whom  were  united  as  plaintiffs, 
Cambron,  Ballard,  and  Edmunds,  but  they  subsequently  with- 
drew from  the  action. 

November  28,  1888,  there  was  filed  in  court  an  amended 
petition,  in  which  it  was  stated:  "Lanham  and  W.  B.  Harri- 
son now  unite  in  amending  the  petition;  the  said  Harrison 
is  hereby  made  a  plaintiff,  and  adopts  the  statements  in  the 
original  petition  and  in  the  amended  petition  filed  in  this  casa 
within  the  last  five  days." 
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December  10th,  appellees  made  amotion  that  the  plaintiffs 
verify  their  petition,  and  thereupon  as  recited  in  the  order, 
*'  came  W.  B.  Harrison,  one  of  the  plaintiffs,  and  verified  said 
petition." 

December  11th,  a  motion  was  made,  based  on  an  aflSdavit 
required  in  such  case,  for  a  rule  against  appellant  Lanham  to 
verify  the  petition  and  amended  petition;  and  he  having 
refused  to  obey  the  rule  issued  on  that  motion,  an  order  of 
court  was  made  December  12th,  in  substance,  that  said  plead- 
ings be  treated  in  regard  to  him  aS  if  they  had  not  been  filed 
to  which  Lanham  excepted;  and  December  13th,  the  action 
was,  by  order  of  court,  continued.  But  December  14th,  an 
entry  was  made  showing  that  W.  B.  Harrison,  styled  plain^ 
tiff",  produced  his  bill  of  exception,  which  was  signed,  enrolled,, 
and  ordered  to  be  filed. 

At  the  March  term,  1889,  was  entered  the  following:  "The- 
court,  being  of  the  opinion  that  the  order  made  at  the  last 
term  of  this  court  as  to  the  plaintiff  Lanham,  finally  disposed 
of  and  put  the  case  out  of  court,  refused  to  rule  the  defend- 
ants to  answer,  and  orders  and  adjudges  that  there  is  no  case 
in  court.  To  which  ruling  of  the  court  the  said  Harrison  e:^^ 
cepts,  and  prays  an  appeal,"  etc. 

The  statement  filed  with  the  transcript  shows  both  Lanham. 
and  Harrison  as  appellants;  but  the  first  question  to  be  con- 
sidered is  whether  an  appeal  will  lie  in  behalf  of  either. 

By  section  368,  Civil  Code,  a  judgment  is  defined  "a  final 
determination  of  a  right  of  a  party  in  an  action  or  proceed- 
ing"; and  section  513  provides  that  "  a  judgment  rendered 
in  the  circuit  court  may  be  reversed,  vacated,  or  modified 
either  by  it  or  by  the  court  of  appeals." 

Section  763  is  as  follows:  "Neither  a  void  judgment,  nor  a 
judgment  against  a  defendant  who  shall  have  been  only  con- 
structively summoned,  and  shall  not  have  appeared  in  the 
action;  nor  any  judgment  which  can  be  set  aside  or  modified 
by  the  court  which  rendered  it,  upon  motion  made  after  the 
term  during  which  it  was  rendered,  shall  be  reversed  or  modi- 
fied by  the  court  of  appeals,  until  a  motion  to  set  aside  or 
modify  the  judgment  shall  have  been  made  in  the  inferior 
court  and  overruled." 

A  final  order  or  judgment  from  which  an  appeal  will  lie  in 
this  court,  either  terminates  the  action  itself,  or  operates  to 
divest  some  right  in  such  manner  as  to  put  it  out  of  the  power 
of  the  court  making  the  order,  after  the  expiration  of  the 
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term,  to  place  the  parties  in  their  original  condition:  Marys- 
ville  etc.  R.  R.  Co.  v.  Punnett,  15  B.  Mon.  47;  Turner  v.  Brow 
der,  18  B.  Mon.  82(3;  Applegate  v.  Applegate,  4  Met.  (Ky). 
236;  Helm  v.  Short,  7  Bush,  625. 

By  subsection  4,  section  117,  it  is  provided  that  on  motion 
of  a  party  who  files  his  aflBdavit,  stating  his  belief  that  an  ad- 
verse party  whose  pleading  has  been  verified  by  a  person  other 
than  himself,  knows  that  a  statement  thereof  in  the  aflBdavit 
mentioned  is  untrue,  and  that  the  motion  is  not  made  for 
delay,  the  court,  if  such  statement  be  material,  shall  require 
such  adverse  party  to  verify  the  pleading;  and  if  he  fail  to  do 
so  within  a  reasonable  time,  shall  treat  it,  with  regard  to  him, 
as  if  it  had  not  been  filed. 

The  order  of  court  made  upon  failure  of  Lanham  to  verify 
his  pleading  is,  we  think  in  conformity  with  and  operates,  as 
was  intended  by  that  section,  to  terminate  the  action  as 
regards  him,  and  moreover,  to  put  it  out  of  the  power  of  the 
court  after  the  expiration  of  the  term  to  place  him  in  his 
original  condition.  For  the  only  causes  for  which  a  court 
may  modify  or  vacate  its  judgment  after  expiration  of  the 
term  during  which  it  was  rendered  are  prescribed  in  sections 
414,  516  and  517,  none  of  which  apply  in  this  case. 

It  has  been  distinctly  held  that  an  order  refusing  to  permit 
persons  filing  petitions  for  that  purpose  to  be  made  parties 
may  be  appealed  from:  Berry  v.  Hamilton,  1  Bush,  361.  And 
we  do  not  see  why  an  order  having  the  eflfect  of  dismissing  an 
action  as  to  one  or  more  plaintiflfs,  or  one  operating  to  deprive 
one  or  more  defendants  of  the  benefit  of  an  answer  filed,  should 
not  as  wqJI  be  appealed  from;  for  it  is,  in  one  case  as  much 
as  another,  a  final  determination  of  the  action  as  regards  the 
particular  party  or  parties  affected  by  such  order.  In  our 
opinion  the  judgment  complained  of  by  appellants  is  subject 
to  revision  by  this  court,  but  we  see  no  error  in  it  as  to  Lan- 
ham. 

Subsection  4,  section  117,  was  evidently  intended  as  qual- 
ification of  that  part  of  subsection  3  which  provides  that  a 
joint  pleading  of  several  parties  who  are  united  in  interest 
may  be  verified  by  either  of  them;  and,  thereforcj  the  plead- 
ing of  a  party,  whether  filed  by  him  alone  or  jointly  with 
others,  is  to  be  treated  in  regard  to  him  as  a  nullity,  if  he 
refuses  to  verify  it  when  the  opposite  party  files  the  aflBdavit 
mentioned,  and  the  statement  or  statements  alleged  to  be  un- 
true are  material,  as  seems  to  be  the  case  here. 
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But  Harrison  had  become  a  party  plaintiflf  before  the  order 
was  made  in  reference  toLanham,  and  did  not  lose  his  stand- 
ing in  court,  nor  could  be  prejudiced  by  that  order;  for  though 
he  did  not  file  a  petition,  nor  enter  a  formal  motion  to  be  made 
a  party,  he  united  in  and  verified  the  amended  petition,  in 
which  it  is  stated  he  was  a  party,  and  without  objection  he 
was  treated,  and  named  in  various  orders  of  court  and  in  the 
bill  of  exceptions,  as  a  party  plaintiflF. 

Notwithstanding  the  order  made  December  12,  1888,  was 
final  and  effectual  as  to  Lanham,  it  did  not,  it  seems  to  us, 
have  the  effect,  as  said  by  the  lower  court  in  the  judgment  at 
the  March  term,  of  finally  disposing  of  and  putting  the  case 
out  of  court;  for  not  only  was  an  order  of  continuance  made 
December  13th,  but  the  bill  of  exceptions  was  produced  by 
Harrison  and  signed  by  the  judge  December  14,  1888.  In 
our  opinion,  as  Harrison  has  shown  he  has  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  relief  demanded, 
he  had  a  right  to  be  joined  as  plaintiff,  and  having  become  a 
party  of  record  without  objection  of  the  defendants,,  he  may 
maintain  the  action,  and  consequently  the  judgment  of  March, 
1889,  was  erroneous  and  prejudicial  to  him. 

The  judgment  is  affirmed  as  to  appellant  Lanham,  but  re- 
versed on  the  appeal  of  Harrison,  and  cause  remanded  for 
answer  by  the  defendants,  and  further  proceedings  consistent 
with  this  opinion.  

Appeal,  What  JuDaMENTS  or  Orders  Subject  to.  —  The  right  of  appe  al 
is  limited  in  general  to  final  judgments,  and  does  not  extend  to  interlocutory 
orders:  Davie  v.  Davie,  52  Ark.  224;  20  Am.  St.  Rep.  170,  and  extended 
note  with  cases  collected.  An  appeal  from  an  interlocutory  order,  decision, 
or  judgment  will  not  operate  as  a  supersedeas  unless  a  justice  of  the  supreme 
court  or  the  judge  of  the  circuit  court,  upon  an  inspection  of  the  record, 
shall  think  fit  to  order  such  stay  of  proceedings:  Tampa  etc.  R'y  etc.  Co.  v. 
Tampa  etc  R.  /?.  Co.,  30  Fla.  400.  An  appeal  will  not  lie  from  an  order  of 
a  probate  court  appointing  an  administrator:  State  v.  Fowler,  108  Mo.  465; 
nor  from  a  refusal  to  dismiss  an  action,  nor  from  an  order  adjudging  that 
the  defendants  were  duly  served  with  process:  Lutirell  v.  Martin,  111  N.  C. 
£28.     Sea  also  Reiley  v.  Creditors,  44  La.  Ann.  370. 
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Williamson  v.  Yager. 

[91  Kentucky,  282.] 

Contracts  —  Consideration,  SuFnciENcy  or. — A  consideration  moving 
from  one  person  will  uphold  a  promise  to,  or  an  agreement  made  with, 
a  third  person. 

Assignment  of  Notes  Without  Delivery,  When  will  be  Enforced.  — 
Where  the  maker  of  certain  promissory  notes  is  requested  by  one  who 
holds  them  under  the  will  of  the  payee  to  execute  new  ones  for  the 
same  amounts,  but  refuses  to  do  so  for  the  reason  that  he  has  not  re« 
ceived  proper  credits,  and  only  consents  to  sign  them  upon  receiving  a 
promise  from  the  holder  that  they  are  to  be  assigned  to  his  children, 
there  is  a  valuable  consideration  to  support  a  subsequent  assignment  of 
the  notes  by  a  written  indorsement  thereon,  and,  although  the  holder  of 
the  notes  does  not  deliver  them  to  the  assignees,  such  assignment  will 
be  enforced  by  compelling  a  delivery. 

Gifts — Declaration  of  Donor  that  He  Holds  in  Trust  for  Doneb.  — 
The  title  to  personal  property  may  be  transferred  by  a  clear  and  une- 
quivocal declaration  on  the  part  of  the  donor  that  he  holds  the  property 
in  trust  for  the  donee,  or  by  acts  which  are  equivalent  to  such  a  declara- 
tion.  Under  these  circumstances,  if  the  donee  shows  that  the  donor 
has  left  nothing  undone  that  is  necessary  to  create  the  trust,  and  noth- 
ing is  required  of  the  court  but  to  give  effect  to  it  as  an  executed  trust» 
it  will  be  enforced,  although  it  was  without  consideration,  and  the  poa- 
aession  of  the  property  has  not  been  changed. 

Husband  and  Wife  —  Power  of  Wife  to  Dispose  of  Her  Separate  Es- 
tate. —  Where  a  married  woman  has  reserved,  in  one  of  the  clauses  of 
an  antenuptial  agreement,  the  full  control  of  all  her  estate,  with  power  to 
dispose  of  or  manage  it  as  she  thinks  proper,  she  will  be  deemed  to  have 
an  absolute  right  to  dispose  of  her  property  at  any  time,  as  she  pleases, 
and  another  clause  of  the  agreement  which  provides  that  the  rents  and 
interest  accruing  from  the  property  of  both  spouses  should  be  for  their 
joint  benefit,  cannot  be  construed  so  as  to  give  her  merely  the  power  to 
alienate  her  property  after  her  husband's  death. 

Muir,  Hey  man  and  Muir,  and  J.  C.  Beckham,  for  tne  ap- 
pellant. 

Humphrey  and  Davie,  and  L.  C.  Willis,  for  the  appellees. 

Bennett,  J.  The  question  is,  did  the  seven  notes — two 
for  one  thousand  dollars  each  and  five  for  eight  hundred  dol- 
lars each — pass  as  a  gift  from  the  appellant  to  the  seven 
appellees,  children  of  Henry  C.  Yager?  The  undisputed 
facts  are  these:  Henry  C.  Yager  was  in  his  lifetime  indebted 
to  his  brother,  Silas  B.  Yager,  in  a  large  sura;  and  after  the 
death  of  Silas  B.  Yager,  the  appellant,  being  entitled  to  said 
indebtedness  by  the  devise  of  her  husband,  Silas  B.  Yager, 
caused,  on  the  first  day  of  June  of  1880,  Henry  C.  Yager  to 
execute  new  notes  to  her  for  said  amount  seven  of  which  were 


Feb.  1891.]  Williamson  v.  Yager.  185 

executed  for  the  respective  sums  indicated.  On  the  same 
day  the  appellant,  by  written  assignment  on  the  back  of  each 
note,  assigned  it  to  each  of  the  seven  appellees.  The  follow- 
ing is  the  assignment,  differing  only  in  the  names  of  the 
assignees:  — 

"  I  hereby  assign  this  note  to  Henry  T.  Yager,  with  six  per 
cent  interest  from  date,  the  interest  and  principal  to  be  paid 
to  said  Henry  T.  Yager  at  the  settlement  of  H.  C.  Yager's 
estate.  Luisa  Y.  Williamson." 

Said  notes  were  not  delivered  to  the  appellees,  but  were  re- 
tained by  the  appellant,  and  she  thereafter  erased  the  assign- 
ment upon  each  note,  and  brought  suit  thereon  against  Henry 
C.  Yager,  together  with  three  other  notes  taken  from  him  at 
the  same  time,  and  obtained  judgment  by  default  thereon; 
but  the  judgment  was  not  collected,  except  a  part  of  the  in- 
terest on  the  three  notes  last  mentioned.  Henry  C.  Yager 
having  died,  said  seven  children,  appellees,  brought  this 
action  to  have  said  seven  notes  declared  to  be  theirs,  by  rea- 
son, first,  of  said  assignment  for  a  valuable  consideration;  or, 
second,  by  reason  of  a  declaration  of  trust  by  the  appellant. 

As  to  the  first  proposition,  the  weight  of  the  evidence  is 
that  on  the  occasion  of  Henry  C.  Yager  executing  the  notes, 
he  objected  to  doing  so  for  the  reason  that  he  had  not  received 
proper  credits,  but  upon  appellants  agreeing  to  give  said  notes 
to  the  appellees,  he  signed  them;  and,  pursuant  to  said  agree- 
ment, the  appellant  did  assign  them  to  the  appellees.  Now, 
this  contention  for  additional  credits  and  refusal  to  sign  the 
notes  because  they  were  not  given,  and  the  agreement  of  the 
appellant  to  give  them  to  the  appellees  if  he  would  sign  them, 
and  on  that  consideration  he  did  sign  them,  certainly  consti- 
tutes a  valuable  consideration  for  the  assignment  of  them  to 
the  appellees,  which  consideration  is  sufiicient  to  authorize 
the  enforcement  of  the  contract  of  assignment,  notwithstand- 
ing the  fact  that  the  appellant  did  not  deliver  the  possession 
©f  the  notes  to  the  appellees.  The  valuable  consideration  for 
the  transfer  of  title  gave  the  transfer  legal  efficacy,  which 
will  be  enforced  by  compelling  a  delivery  of  the  thing  itself. 
It  is  also  well  settled  that  a  consideration  moving  from  one 
person  will  uphold  a  promise  to  or  an  agreement  made  with 
a  third  person. 

But  if  we  are  mistaken  about  the  transfer  having  been 
made  upon  a  valuable  consideration,  we  are  clear  that  the 
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title  to  these  notes  passed  to  the  appellees  by  a  declaration  of 
trust.  The  correct  rule  upon  this  subject  seems  to  be  epito- 
mized in  volume  8,  American  and  English  Encyclopaedia  of 
Law,  page  1323.  It  is  there  said  that  the  title  to  personal 
property  may  be  transferred  without  delivery  of  possession, 
or  without  consideration,  by  a  declaration  of  trust.  That  the 
title  to  personal  property  can  ordinarily  only  be  transferred 
by  way  of  gift,  by  a  delivery  of  the  property  actually  or  con- 
structively to  the  donee,  or  to  some  person  in  trust  for  him. 
Also  the  donor  may  constitute  himself  a  trustee  for  the  donee, 
but  in  order  to  do  this,  it  is  necessary  for  the  donor  to  clearly 
and  unequivocally  declare  that  he  henceforth  holds  the  prop- 
erty as  trustee  for  the  donee.  This  declaration  may  be  done 
by  so  many  words,  or  by  acts  amounting  to  the  same  thing. 
When  this  trust  is  clearly  created  by  the  donor,  equity  will 
uphold  it  and  treat  the  gift  as  executed. 

If  one  delivers  possession  of  personal  property  to  a  trustee 
to  hold  as  a  gift  for  the  donee,  it  is  certainly  a  valid  gift,  and 
if  he  expressly  says  or  does  acts  amounting  to  the  same 
thing,  that  he  constitutes  himself  a  trustee  to  hold  the  prop- 
erty for  the  donee,  we  perceive  no  reason  why  this  should  not 
be  as  valid  and  binding  as  a  delivery  of  the  property  to  a 
third  person,  to  be  held  in  trust  for  the  donee,  the  only  differ-  ■ 
ence  being  that  in  the  first-named  case  the  trust,  by  clear  and 
explicit  language,  or  acts  amounting  to  the  same  thing,  should 
be  perfectly  created  in  order  to  prevent  the  confounding  of  the 
trust  with  an  imperfect  gift.  Therefore,  in  seeking  to  enforce 
the  trust,  the  donee  must  show  that  the  donor  has  left  noth- 
ing undone  that  is  necessary  to  create  it;  and  if  it  appears 
that  the  donor  has  yet  to  make  a  conveyance  to  the  donee, 
the  trust  will  not  be  enforced,  because  not  perfectly  created; 
but  if  nothing  is  required  of  the  court  but  to  give  effect  to  the 
trust  as  an  executed  trust,  it  will  be  carried  into  effect,  al- 
though it  was  without  consideration,  and  the  possession  of 
the  property  was  not  changed.  This  is  upon  the  broad  prin- 
ciple that  in  such  matters  a  party  may  make  himself  trustee 
as  well  as  a  third  person. 

This  court  is  in  line  with  the  foregoing  viewB.  In  Barkley 
V.  Lane,  6  Bush,  589,  it  is  said:  "  Nor  was  it  essential  to  the 
validity  of  the  trust  that  a  trustee  be  formally  appointed,  as 
the  owner  of  the  property  may  convert  himself  into  a  trustee, 
and  hold  it  for  the  benefit  of  another  without  transmitting 
the  possession."     In  that  case  there  was  a  gift  without  deliv- 


Feb.  1891.]  Williamson  v.  Yager.  187 

€ry  of  possession  or  without  consideration,  but  the  owner  had 
clearly  and  explicitly  made  himself  trustee.  Also,  to  the 
same  effect  is  Barton  v.  Barton,  80  Ky.  215. 

The  fear  of  counsel  that  the  rule  laid  down  in  the  Barkley 
case,  if  adhered  to,  will  lead  to  fraud  and  perjury,  is  without 
foundation,  because  that  rule  is  but  the  repetition  of  an  old 
rule  that  has  been  universally  approved,  and  as  yet,  the  ap- 
prehension of  counsel  has  not  been  realized. 

It  is  clearly  established  by  the  proof  that  it  was  the  fixed 
purpose  of  the  appellant  to  give  the  appellees  a  thousand  dol- 
lars each,  the  three  other  children  having  received  a  thousand 
dollars  each  from  the  appellant's  first  husband;  and  she  hav- 
ing given  five  of  the  appellees  two  hundred  dollars  each,  five 
of  the  notes  were  executed  for  eight  hundred  dollars  each, 
which  were  intended  for  said  five  children,  and  the  remaining 
two  notes  were  executed  for  a  thousand  dollars,  which  were 
intended  for  the  two  children  that  had  not  received  anything. 
It  is  also  clearly  proven  that  the  appellant,  at  the  time  tlie 
notes  were  executed  and  assigned  to  the  appellees,  clearly 
and  explicitly  announced  that  she  would  hold  said  notes  for 
the  appellees,  saying  that  if  they  got  possession  of  them  they 
might  dispose  of  them  before  the  time  for  their  payment.  It 
also  clearly  appears  that  she  did  thereafter  hold  said  notes 
for  the  appellees;  but  it  is  said  that  she  thereafter  erased  the 
assignments,  and  sued  on  the  notes  as  her  own,  and  obtained 
judgment,  with  the  consent  of  the  maker  of  the  notes  and  the 
appellees,  thereby  showing  that  the  gift  was  unexecuted. 
But  it  clearly  appears  that  the  appellant,  becoming  alarmed 
about  the  solvency  of  the  maker  of  the  notes,  which,  if  he 
did,  would  defeat  the  substantial  realization  of  the  gifts, 
brought  suit  on  the  notes  for  the  benefit  of  the  appellees;  and 
in  order  to  avoid  any  suspicion  of  a  fraudulent  collusion  for 
the  benefit  of  the  appellees  as  children  of  Henry  C.  Yager,  she 
erased  the  assignments  and  brought  suit  in  her  own  name. 
Also,  her  conduct  after  obtaining  judgment  in  not  claiming 
interest  on  these  notes,  but  claiming  and  collecting  interest 
on  the  three  other  notesj  on  which  she,  at  the  same  time,  had 
obtained  j  udgment,  and  only  claiming  this  part  of  the  judgment 
as  belonging  to  her,  but  the  other  part  as  belonging  to  the  ap- 
pellees, as  well  as  the  interest  thereon,  shows  that  she  never 
recalled  the  gift  even  if  she  could,  but  held  it  in  trust  for  ap- 
pellees. But  conceding  that  she,  by  said  act,  did  undertake  to 
recede  from  the  gift  and  assert  her  right  to  the  notes,  she  could 
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not  do  so  after  having  declared  a  perfect  trust  in  favor  of  thft 
appellees.  The  title  to  the  notes  by  that  act  passed  to  them, 
which  the  appellant  could  not  thereafter  recall  without  the  ap- 
pellees' consent,  which  they  never  gave.  But  it  is  said  that  th» 
appellant,  at  the  time  of  the  gift,  was  a  married  woman,  con- 
sequently she  could  make  no  gift.  It  is  true  that  ordinarily 
coverture  destroys  the  wife's  legal  identity,  and  renders  void 
any  contract  she  may  make,  and  a  gift  by  a  married  woman 
being  a  contract,  it  is  likewise  void.  But  it  is  equally  true 
that  by  an  antenuptial  contract  the  wife  may  retain  her  legal 
right  to  contract  and  dispose  of  her  property  as  a  feme  soUy 
and  pursuant  to  this  right  the  appellant  and  her  second  hus- 
band entered  into  the  following  antenuptial  contract:  — 

"  That  so  much  of  the  funds  as  may  be  derived  from  both 
estates,  accruing  from  rents,  interest,  or  personal  effects,  shall 
be  for  the  benefit  of  both  parties;  and  the  said  Williamson  of 
the  first  part  agrees  that  said  Louisa  of  the  second  part  shall 
have  full  control  of  all  her  estate,  to  dispose  of  or  manage  as 
she  thinks  proper;  and  he  further  agrees  that  should  he  be 
the  longest  survivor,  he  shall  turn  over  to  said  Louisa's  ad- 
ministrator or  executor  all  the  remains  of  her  estate,  real  and 
personal,  that  may  be  in  his  possession  at  the  time  of  her  de- 
cease." 

This  agreement  certainly  reserves  to  the  appellant  the 
power  to  dispose  of  her  property  as  a  feme  sole;  but  the  appel- 
lant contends  that  inasmuch  as  the  rents  and  interest  accru- 
ing from  said  property  were  reserved  to  the  joint  use  of  the 
husband  and  the  appellant  during  their  joint  lives,  the  appel- 
lant could  not  give  the  notes  away  during  the  life  of  the  hus- 
band, for  the  reason  that  such  gift,  carrying  the  interest  and 
depriving  the  husband  of  the  joint  use  of  it,  would  violate  the 
terms  of  the  agreement.  It  is  also  said  that  that  part  of  the 
agreement  that  gives  the  appellant  the  right  to  dispose  of  her 
property  absolutely,  being  incompatible  with  that  part  of  it 
that  gives  to  the  husband  the  right  to  the  joint  use  of  the  in- 
terest, the  right  of  the  appellant,  in  order  to  make  the  agree- 
ment consistent,  should  be  construed  as  reserving  to  herself 
the  right  to  dispose  of  her  property  by  last  will,  or  after  the 
death  of  her  husband  only.  This  restriction  would  certainly 
do  great  violence  to  the  language  employed,  and  would  defeat 
the  paramount  object  that  the  parties  evidently  had  in  view, 
to  wit:  That  of  reserving  to  the  appellant,  so  far  as  her  prop- 
erty was  concerned,  the  rights  of  a  feme  sole.     Therefore,  we 
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think  that  the  rational  construction  is  that  the  appellant's 
right  to  dispose  of  her  property  at  any  time,  as  she  pleased, 
was  absolutely  reserved,  and  the  husband's  joint  use  of  the 
rents  and  interest  "  accruing "  from  this  property  should  be 
subject  to  this  right  of  disposal.  When  it  is  observed  that 
the  husband  gave  to  the  appellant  the  joint  use  of  the  rents 
and  interest'  ''accruing"  from  his  property,  and  when  it  ifl 
remembered  that  that  fact  did  not  in  anywise  restrict  his 
power  of  alienating  said  property  —  indeed,  the  contention 
that  it  did  would  be  deemed  absurd  —  it  is  manifest  that  the 
appellant  was  not  thus,  and  should  not  be,  restricted  by  the 
agreement. 

The  judgment  is  aflBrmed. 


Husband  and  Wife  —  Skp abate  Property  —  Oonvktanok  o?  by  Wiib. 
A  married  woman  can  convey  her  separate  property  by  deed  without  her 
hnsband  joining  therein,  and  a  contract  made  by  her  for  the  sale  of  it  may 
be  specifically  enforced:  Richardson  v.  De  GiverviUe,  107  Mo.  422;  28  Am.  St. 
Rep.  426,  and  note  with  the  cases  collected  discussing  this  subject. 

Contracts  —  Consideration.  —  Where  A.  defended  the  suit  of  B.  upon 
C's  promise  to  indemnify  him  against  the  costs  of  the  defense,  this  was  a 
good  consideration  for  the  promise:  Wells  v.  Mann,  45  N.  Y.  327;  6  Am. 
Rep.  93;  Goodspeed  v.  Fuller,  46  Me.  141;  71  Am.  Dec.  572,  and  note.  The 
release  of  an  attachment  lien  is  a  good  consideration  for  a  promise  made  by 
•  third  person  to  pay  the  debt  for  which  the  attachment  was  levied:  Smith 
T.  Weed,  20  Wend.  184;  32  Am.  Dec.  525,  and  note. 

Assignment  without  Delivery.  —  The  assignment  of  a  chose  in  action 
must  be  of  the  entire  debt  or  obligation,  and  must  be  accompanied  by  a  de- 
livery of  the  note,  bond,  or  other  evidence  of  the  debt,  if  there  be  one: 
Palmer  v.  Merrill,  6  Cush.  282;  52  Am.  Dec.  782.  The  delivery  of  a  note  is 
essential  to  its  validity:  Foy  v.  Blackstone,  31  111.  538;  83  Am.  Dec.  246,  and 
note;  Cline  v.  Guthrie,  42  Ind.  227;  13  Am.  Rep.  357;  Burson  v.  Huntington, 
21  Mich,  415;  4  Am.  Rep.  497,  and  note;  Purviance  v.  Jones,  120  Ind.  162; 
16  Am.  St.  Rep.  319,  and  note.  But  see  Kinyon  v.  Wohlford,  17  Minn.  239; 
10  Am.  Rep.  165. 

Voluntary  Trusts  Arising:  from  Declaration  of  Trustor. 
General  Principles.  —  In  Martin  v.  Funk,  75  N.  Y.  1 34,  31  Am.  Rep.  446, 
Chief  Justice  Church  remarked  that  Milroy  v.  Lord,  4  De  Gex,  F.  &,  J.  264, 
lays  down  the  general  principles  governing  this  branch  of  law  as  accurately 
perhaps  as  is  possible.  The  following  extract  from  the  opinion  of  Lord  Jus- 
tice Turner  in  that  case  is  the  passage  referred  to,  and  may  conveniently  be 
taken  as  the  basis  of  the  present  note:  "I  take  the  law  of  this  court  to  be 
well  settled  that  in  order  to  render  a  voluntary  settlement  valid  and  eflfectual, 
the  settler  must  have  done  everything  which,  according  to  the  nature  of  the 
piToperty  comprised  in  the  settlement,  was  necessary  to  be  done  in  order  to 
transfer  the  property  and  render  the  settlement  binding  upon  him.  He  may, 
of  course,  do  this  by  actually  transferring  the  property  to  the  persons  for 
whom  he  intends  to  provide,  and  the  provision  will  then  be  efifectual,  and  it 
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will  be  equally  effectual  if  he  transfers  the  property  to  a  trustee  for  the  pnr« 
poses  of  the  settlement,  or  declares  that  he  himself  holds  in  trust  for  thos» 
purposes;  and  if  the  property  be  personal  the  trnst  may,  as  I  apprehend,  be 
declared  either  in  writing  or  by  parol;  but  in  order  to  render  the  settlement 
binding,  one  or  other  of  these  modes  must,  as  I  understand  the  law  of  this 
court,  be  resorted  to,  for  there  is  no  equity  in  this  court  to  perfect  an  imper- 
fect gift.  The  cases  I  think  go  further,  to  this  extent,  —  if  the  settlement 
is  intended  to  be  effectuated  by  one  of  the  modes  to  which  I  have  referred, 
the  court  will  not  give  effect  to  it  by  applying  another  of  those  modes.  If 
it  is  intended  to  take  effect  by  transfer,  the  court  will  not  hold  the  intended 
transfer  to  operate  as  a  declaration  of  trust,  for  then  every  imperfect  instru- 
ment would  be  made  effectual  by  being  converted  into  a  perfect  trust." 
With  the  above  passage  it  will  be  useful  to  compare  the  following  remarks 
of  Sir  George  Jessel  in  Richards  v.  Delhridge,  L.  R.  18  Eq.  11:  "The  prin- 
ciple is  a  very  simple  one.  A  man  may  transfer  his  property,  without  valu- 
able consideration,  in  one  of  two  ways, — he  may  either  do  such  acts  as 
amount  in  law  to  a  conveyance  or  assignment  of  the  property,  and  thus  com- 
pletely divest  himself  of  the  legal  ownership,  in  which  case  the  person  who 
by  those  acts  acquires  the  property,  takes  it  beneficially  or  on  trust  as  the 
case  may  be;  or  the  legal  owner  of  the  property  may,  by  one  or  other  of  the 
modes  recognized  as  amounting  to  a  valid  declaration  of  trust,  constitute 
himself  a  trustee,  and  without  an  actual  transfer  of  the  legal  title,  may  so  deal 
with  the  property  as  to  deprive  himself  of  its  beneficial  ownership,  and  de- 
clare that  he  will  hold  it  from  that  time  forward  on  trust  for  the  other  per- 
son. It  is  true  that  he  need  not  use  the  words,  'I  declare  myself  a  trustee,* 
but  he  must  do  something  which  is  equivalent  to  it,  and  use  expressions 
which  have  that  meaning;  for  however  anxious  the  court  may  be  to  carry 
out  a  man's  intention,  it  is  not  at  liberty  to  construe  words  otherwise  thaa 
according  to  their  proper  meaning.  ....  The  true  distinction  betweea 
gifts  and  declarations  of  trust  appears  to  me  to  be  plain  and  beyond  dispute; 
for  a  man  to  make  himself  a  trustee,  there  must  be  an  expression  of  an  in- 
tention to  become  a  trustee,  whereas  words  of  present  gift  show  an  intention 
to  give  over  property  to  another,  and  not  retain  it  in  the  donor's  hands  for 
any  purpose,  fiduciary  or  otherwise." 

Wliat  Settlements  are  Voluntary.  —  Whether  a  trust  is  founded  upon  a  con- 
sideration or  not  is  usually  determined  upon  the  same  principles  which 
would  be  applied  in  the  case  of  a  contract.  If  a  consideration  has  actually 
passed  it  is  immaterial  whether  it  proceeds  from  the  beneficiary  or  not. 
Thus  it  is  held  that  a  trust  declared  by  an  agreement  between  two  persons 
on  valuable  consideration  for  the  benefit  of  a  third  person  may  be  enforced 
by  such  third  person,  though  himself  a  volunteer,  if  the  agreement  amounts 
to  a  complete  declaration  of  trust  in  his  favor:  McFadden  v.  Jenl^yns,  1 
Phill.  153;  Crompton  v,  Vasser,  19  Ala.  259.  So  also,  if  a  conveyance  for  a 
valuable  consideration  be  made  by  A  to  B,  and  at  the  same  time  and  as  a 
part  of  the  same  transaction  B  executes  a  written  paper  wherein  he  declares 
that  he  purchased  the  land  in  trust  for  C,  this  constitutes  an  executed  and 
express  trust,  and  as  such  it  is  valid,  though  C  gave  no  consideration  for 
thus  being  made  a  cestui  que  trust.  It  is  immaterial  whether  the  declaration 
of  such  use  is  made  on  the  face  of  the  conveyance  itself,  or  in  a  separate 
paper  executed  by  the  nominal  purchaser  of  the  land  at  the  time  of  the  sur- 
render: Titchenell  v.  Jackson,  26  W.  Va.  460.  Similarly,  where  a  husband 
contracts  for  the  purchase  of  land,  and  the  vendee  gives  a  bond  to  the  wife 
to  make  her  a  title  in  fee  simple  on  payment  of  the  purchase  money,  an 
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enforceable  trust  is  created  in  her  favor:  Wimbish  v.  Montgomery  etc.  Ass\ 
69  Ala.  575.  The  subject  of  the  consideration  of  trusts  has,  however,  been 
f^enerally  mooted  in  connection  with  two  questions  which  have  given  rise  to 
much  conflict  of  opinion,  and  even  now  are  not  finally  settled:  1.  How  far 
will  a  settlement  supported  merely  by  a  meritorious  consideration  be  en> 
forced  ?  2.  Does  the  fact  that  an  incomplete  voluntary  settlement  is  created 
by  a  sealed  instrument  entitle  the  grantee  to  the  assistance  of  a  court  of 
equity  ? 

MerUorioua  Consideration  is  that  which  springs  from  the  natural  and  morat 
obligation  to  provide  for  and  maintain  one's  wife  or  offspring:  Landon  v> 
HuUon,  N.  J.  Ch.  March,  1893.  In  Hunt  v.  Johmon,  44  N.  Y.  27,  4  Am. 
Rep.  631,  was  upheld  a  completely  executed  conveyance  of  property  from 
husband  to  wife  on  the  ground  that  although  the  gift  was  void  at  law,  it 
might  be  sustained  in  equity  as  a  declaration  of  trust  in  her  favor,  for  which 
the  relationship  between  the  parties  furnished  a  sufficient  consideration. 
But  it  was  remarked  that  if  the  agreement  had  been  purely  executory  there 
would  have  been  some  difficulty  in  enforcing  it.  The  distinction  here  made 
between  executed  and  executory  settlements  was  approved  in  Whitaker  t, 
Whitaker,  62  N.  Y.  3C8,  11  Am.  Rep.  711,  and  has  been  very  generally  recog- 
nized in  other  courts  of  this  country,  and  of  England:  Trough's  Estate,  75 
Pa.  St.  115  (following  Kennedy's  Ex'ra  v.  Ware,  1  Pa.  St.  445;  44  Am,  Dec. 
145);  In  re  CampheU's  Estate,  7  Pa.  St.  100;  47  Am.  Dec.  503;  Egerton  v.  Carr, 
94  N.  C.  648;  55  Am.  Rep,  630;  Phillips  v.  Frye,  14  Allen,  36;  Taylor  v.  Sta- 
ples, 8  R.  I.  170;  5  Am.  Rep.  55G;  Pinckard  v.  Pinckard's  Heirs,  23  Ala.  649; 
Yarboroughv.  West,  10  Ga.  471;  Huston  v.  Markley,  49  Iowa,  162;  Barley  v. 
Barley,  3  Atk.  399;  Jefferys  v.  Jeffays,  1  Craig  &  P.  138;  Holloway  v.  Head' 
inglon,  8  Sim.  324;  Billon  v.  Coppin,  4  Mylne  &  C.  647;  Joyce  v.  Hutton,  11 
Jr.  Ch.  123;  Moore  v.  Croflon,  3  Jones  &  L.  442.  In  other  cases,  of  which 
Jones  V.  Obenchain,  10  Gratt.  259;  Woodson  v.  McClelland,  4  Mo.  495;  Bunn 
T.  Winthrop,  1  Johns.  Ch.  329,  are  examples,  the  settlement  was  executed, 
and  the  point  under  discussion  was  not  raised.  The  strongest  authority  for 
the  view  that  the  existence  of  a  meritorious  consideration  will  entitle  the 
grantee  to  the  aid  of  a  court  of  equity,  whether  the  settlement  be  executed 
or  executory,  is  Ellis  v.  Nimmo,  Lloyd  &  G.  333,  in  which  the  subject  was 
exhaustively  reviewed  by  Lord  Chancellor  Sugden.  That  eminent  jurist, 
after  a  careful  consideration  of  the  authorities,  enforced  against  the  settler 
a  postnuptial  agreement  by  which  a  father  had  undertaken  to  make  a  pro- 
vision for  his  child.  He  rested  his  decision  mainly  upon  the  cases  in  which 
equity  interposes  in  aid  of  the  defective  execution  of  a  power  or  surrender  of 
a  copyhold,  which  do  not  arise  out  of  contract,  but  depend  upon  an  intention 
to  settle.  In  Moore  v.  Cro/ton,  3  Jones  &  L.  442,  Lord  Chancellor  Sugden 
admitted  that  this  decision  had  been  rendered  in  opposition  to  the  general 
opinion  of  the  legal  profession,  but  at  the  same  time  declared  that  he  still 
thought  it  a  correct  statement  of  the  law.  In  England  Ellis  v.  Nimmo, 
Lloyd  &  G.  333,  is  generally  regarded  as  having  been  overruled  by  Holloway 
V.  Headington,  8  Sim.  324;  Billon  v.  Coppin,  4  Mylne  &  C.  647;  Jefferys  v. 
Jefferys,  1  Craig  &  P.  138;  and  although  the  American  editor  of  White's 
Lead.  Caa.  Eq.  has  pointed  out  that  the  decision  of  those  cases  did  not 
really  require  a  direct  repudiation  of  the  ruling  in  Ellis  v.  Nimmo,  the  lan- 
guage used  by  the  judges  shows  very  clearly  that  they  did  not  regard  it  as 
a  sound  authority.  In  tliis  country  the  doctrine  of  Ellis  v.  Nimmo  ha» 
found  some  support.  It  seems  to  have  been  adopted  without  reserve  in  Ken- 
tucky: Bt^ford's  Heirs  V.  McKee,  1  Dana,  108;  Mohan  y.  Mahan,  7  B.   Mon. 
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579;  BrigM  v.  BrigJit,  8  B.  Mon,  194;  Mclntire  v.  Hughes,  4  Bibb,  186; 
Cotton  T.  Graham,  84  Ky.  672.  In  Jones  v.  Jones,  6  Conn.  Ill,  16  Am.  Dec. 
35,  a  Tolantary  eettlement  made  on  wife  and  children,  with  the  intention 
that  the  d«ed  should  not  be  delivered  until  after  the  settler's  death  was 
enforced  npon  the  authority  of  the  old  cases  of  Randall  v.  Randall,  2  P.  Wms. 
467;  Holt  v.  Frederick,  2  P.  Wms.  357;  Ex  parte  Barnsley,  3  Atk.  185; 
Beard  v.  Nuthall,  1  Vern.  427;  Clavering  v.  Clavering,  2  Vern.  473;  bat, 
although  the  distinction  between  executed  and  executory  settlements  was 
plainly  involved  in  this  decision,  it  was  not  adverted  to  by  the  court.  In 
Wimbish  v.  Montgomery  etc.  Ass'n,  69  Ala.  575,  the  language  of  the  court  is 
broad  enough  to  comprehend  executory  settlements,  but  as  the  main  an. 
thority  cited  is  Dennison  v.  Ooehring,  7  Pa.  St.  175,  47  Am.  Dec.  505,  which 
certainly  does  not  sustain  the  bare  proposition  that  such  settlements  are 
always  enforceable,  it  is  doubtful  whether  the  doctrine  of  EUia  v.  Nimmo, 
was  accepted  in  Alabama.  On  the  whole,  then,  it  would  seem  that  in  £ng- 
land  Ellis  v.  Nimmo,  has  been  tacitly,  if  not  directly,  overruled,  and  that 
outside  of  Kentucky  and  Alabama,  it  has  not  been  countenanced  in  any 
American  case  in  which  the  question  has  been  fairly  presented. 

In  Whitaker  v.  Whitaker,  52  N.  Y.  368,  11  Am.  Rep.  711,  in  which  it  was 
sought  to  sustain  a  promissory  note  given  by  a  husband  to  his  wife  as 
against  hia  collateral  heirs,  Justice  Peckham,  after  giving  a  succinct  summary 
of  the  authorities  for  and  against  the  doctrine  of  Ellis  v.  Nimmo,  pronounced 
a  decisive  opinion  against  its  soundness,  and  the  earlier  case  of  Hayes  y. 
Kershaw,  1  Sand.  Ch.  258,  to  the  contrary  effect,  must  now  be  regarded  as 
no  longer  law  in  New  York.  The  learned  judge  thus  endeavors  to  show 
that  the  true  policy  of  the  law  is  to  avoid  giving  life  in  equity  to  this  sort  of 
last  will.  "  It  is  a  method  most  open  to  fraud.  Although  a  will  requires 
two  witnesses,  a  note  requires  none.  It  requires  no  great  skill  so  to  coun- 
terfeit a  man's  signature  as  to  find  witnesses  to  believe  in  its  genuineness; 
and  a  little  strength  is  then  added  by  what  is  well  regarded  as  the  weakest 
evidence, — oral  confession  of  the  deceased.  While  a  man  lives,  a  legal  obliga- 
tion rests  upon  him  to  sustain  his  wife  and  children.  When  he  dies,  the  law 
declares  what  is  the  proper  share  of  his  property,  the  legal  and  equitable  share 
which  belongs  to  them.  If  either  claim  more,  the  claim  should  be  founded 
in  the  law.  If  it  do  not  allow  enough,  it  may  safely  be  enlarged  by  statute. " 
It  is  difficult  to  see  that  there  is  any  less  danger  of  fraud  where  the  bens-, 
ficiary  in  an  explicit  declaration  of  trust  is  claiming  under  an  unwitnessed 
writing  found  among  the  grantor's  papers  after  his  death,  than  under  a 
writing  like  a  promissory  note  which  is  made  the  basis  of  a  claim  under 
similar  circumstances.  Undoubtedly  the  unwillingness  of  the  courts  to 
oountervene  the  policy  of  the  statute  of  wills  is  the  main  reason  why  imper- 
fect gifts  and  voluntary  executory  trusts  are  not  enforced,  for  it  is  almost 
invariably  the  case  that  the  aid  of  equity  to  complete  such  transactions  is 
sought  after  the  grantor's  death.  But  arguments  like  those  of  the  learned 
judge  would,  if  pushed  to  their  logical  conclusion,  point  to  the  necessity  of 
refusing  to  enforce  many  declarations  of  trust  which  it  is  now  deemed 
proper  to  carry  into  effect. 

The  most  recent  case  in  which  the  question  of  meritorious  consideration 
has  been  considered  is  Landon  v.  Button,  N.  J.  Ch.  Feb.  1893.  The  chan- 
cellor held  that  an  incomplete  trust  for  the  benefit  of  a  child  could  not  be 
enforced  unless  it  was  induced  by  "the  single  and  well-defined  intention  to 
•zeoute  the  natural  parental  duty  to  support  and  maintain,  partially  car- 
ried into  effect,  which  cannot  be  defeated  without  obvious  injustice,"  and 
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-drew  a  distinction  between  such  a  case  and  one  where  "  a  parent,  of  his 
mere  pleasure,  would  bestow  a  gift  upon  a  child,  or  where  he  would  bestow 
it  to  possibly  obtain  a  benefit  for  himself."  This  subtle  distinction  seems  to 
have  been  due  in  great  measure  to  a  desire  to  avoid  running  counter  to  soma 
previous  decisions  of  the  court,  in  which  an  equity  founded  on  meritorious 
consideration  had  been  recognized,  but  it  involves  the  double  disadvantage 
of  introducing  a  new  complication  into  an  obscure  subject,  and  of  creating  a 
rule  extremely  diflScult  of  application  in  practice.  The  doctrine  which 
places  voluntary  settlements  for  the  benefit  of  wife  and  children  on  the 
«ame  level  as  similar  settlements  for  8trane;ers,  and  the  doctriae  which 
makes  a  meritorious  consideration  as  efficacious  as  one  tiiat  is  valuable, 
*re  both  simple  and  intelligible.  But  a  doctrine  that  would  throw  upon  the 
court  the  task  of  deciding  whether  the  grantor  had  been  influenced  strictly 
by  the  desire  to  make  a  provision  for  the  beneficiaries  or  had  acted  "out  of 
mere  bounty,"  or  with  a  view  to  his  "possible  future  advantage,"  is  alto- 
gether too  vague  to  be  satisfactory.  Whatever  indulgence  may  have  been 
granted  to  this  kind  of  settlement  has  always  been  strictly  confined  to  the 
relationship  of  husband  and  wife,  or  parent  and  child.  Equity  will  not  per- 
fect an  incomplete  conveyance  in  favor  of  a  natural  son:  Fursaker  v.  Robin' 
•on,  Prec.  Ch.  475;  or  a  brother:  Reed  v.  Vannorsdale,  2  Leigh,  569;  or  sis- 
ter: Hayes  v.  KersJiOw,  1  Sand.  Ch.  258;  or  nephew:  Bu/ord's  Heirs  v.  Mc- 
Kee,  1  Dana,  107;  or  a  neice:  Edwards  v.  Jones,  1  Mylne  &  C  226;  or  a 
aon-in-law:  Meek  v.  Kettlewell,  1  Hare,  464;  Darlington  v.  McCoole,  1  Leigh, 
36.  Nor  will  the  consideration  of  marriage  operate  to  support  limitations 
in  a  marriage  settlement  in  favor  of  a  collateral  relation:  Stackpoole  v.  Stack- 
poole,  4  Dru.  &  War.  320;  Johnson  v.  Legard,  3  Madd.  283;  Cotterell  v. 
Homer,  13  Sim.  506;  Wollaston  v.  Ihibe,  L.  R.  9  Eq.  44;  Qodsal  v.  Webb,  2 
Keen,  99.  In  the  last  case  the  ultimate  limitations  in  a  marriage  settlement 
provided  that  the  interest  on  proceeds  of  a  policy  of  insurance  which  the 
wife's  trustees  were  to  eflfect  upon  her  life,  should  be  paid  to  her  husband, 
during  his  life,  if  he  survived  her,  then  to  such  persons  as  she  should  by 
will  appoint;  and  in  default  of  such  appointment,  to  the  persons  entitled  un- 
der the  statute  of  distribution.  The  wife  survived,  and  being  unwilling  to 
keep  up  the  premiums,  procured  an  assignment  to  her  cousin,  by  whom  the 
premiums  were  paid,  until  the  death  of  the  assignor.  The  assignment  was 
held  valid,  the  trust  in  favor  of  the  next  of  kin  in  the  settlement  being  de- 
clared incomplete  and  executory,  and,  as  they  were  volunteers,  not  enforce- 
able. The  same  rule  prevails  in  regard  to  a  settlement  made  in  favor  of  the 
children  of  a  future  marriage:  Wollaston  v.  Tribe,  L.  R.  9  Eq,  44.  In  this 
connection,  however,  it  may  be  noticed  that  a  settlement  voluntary  in  its  crea- 
tion will  cease  to  be  voluntary  if  a  person  is  induced  to  marry  the  grantee  on 
account  of  such  provision:  Sugden's  Vendors  and  Purchasers,  437;  Brown  v. 
Carter,  5  Ves.  862;  Doe  v.  Manning,  9  East,  69;  Steiry  v.  Arden,  1  Johns. 
Ch.  261;  Verplank  v.  Sterry,  12  Johns.  536;  7  Am.  Dec.  348;  Ouardian  Ass. 
Co.  V.  Amnmore,  6  Ir.  Rep.  Eq.    391. 

Voluntary  Settlements  Under  Seal.— 'Sir.  Pomeroy  in  his  work  on  the  Specifio 
Performance  of  Contracts  states  that,  "in  a  few  of  the  early  cases,  before 
the  jurisdiction  of  equity  was  clearly  settled,  it  was  held  that  voluntary 
agreements,  if  under  seal,  should  be  enforced,"  and  cites  Beard  v.  N'uthall, 

1  Vern.  427;  Wiseman  v.  Roper,  1  Ch.  Cas.  Ch.  84;  Tyrrellv.  Hope,  2  Atk.  562; 
Bdwardsv.  Countess  of  Watioick,  2  P.  Wms.  176;  Husband  v.  Pollard,  cited  in 

2  P.  Wms.  467.     But  these  decisions  and  dicta  have  long  since  been  over- 
ruled,  and  it  is  now  a  well-established  doctrine  that  the  rule  that  equity 
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will  refuse  to  execute  a  voluntary  contract  to  create  a  trust  admits  of  no  ex* 
oeption  in  the  case  of  agreements  under  seal.  "  I  have  no  doubt,"  said  Lord 
Chancellor  Cottenham  in  Jefferya  v.  Jefftrys,  Craig  &  P.  141,  "  that  the  court 
will  not  execute  a  voluntary  contract,  a  covenant,  or  a  settlement."  To  tha 
same  effect  see  Wycherley  v.  Wycherley,  2  Eden,  177;  Furadker  ▼.  Robiiiaon, 
Prec.  Ch.  475;  Peacock  v.  Monk,  I  Vea.  Sr.  127;  Dndettoood  v.  Hitchcox, 
1  Ves.  Sr.  279;  Williamson  v.  Codrington,  1  Vea.  Sr.  514;  Stapilton  v.  Stapil- 
ton,  1  Atk.  10;  Harvey  v.  Audland,  14  Sim.  531;  Meeky.  Kettlewell,  1  Phill. 
342;  1  Hare,  464;  Edwarda  v.  Jonea,  1  Mylne  &  C.  226;  Fletcher  v.  FletcJier, 
4  Hare,  74;  Jonea  v.  Lock,  L.  R.  1  Ch.  25;  Kekeioich  t.  Manning,  1  De  Gez 
M.  &  G.  176. 

Some  of  the  American  casea  attach  rather  more  importance  to  the  presenc* 
of  a  seal.  But  this  conflict  of  authority  is  perhaps  rather  apparent  thaa 
real,  and  it  may  be  doubted  whether,  in  spite  of  some  very  general  expres' 
■ions  of  the  judges  on  this  subject,  there  is  any  direct  decision  by  aa 
American  court  holding  that  a  purely  executory  and  voluntary  settlement 
will  be  enforced  solely  on  the  ground  that  it  is  under  seal.  In  all  these 
cases  it  will,  we  think,  be  found  that  the  settlement  was  supported  by  a 
meritorious  consideration,  and  that  the  opinion  of  the  court  was  formed 
as  much  with  reference  to  this  fact  as  to  the  presence  of  the  seal.  See  Mc 
Intire  v.  Hughea,  4  Bibb,  186;  Mahan  v.  Mahan,  7  B.  Mon.  579;  BriglU  v. 
Bright,  8  B.  Mon.  194;  Reed  v.  Vannorsdale,  2  Leigh,  569;  Caldwell  v. 
Williams,  1  Bail.  Eq.  175;  Hayes  v.  Kerahow,  1  Sand.  Ch.  258,  and  the  re- 
marks in  Chief  Justice  Gibson's  opinion  in  Dennison  v.  Ooehring,  7  Pa.  St.  175, 
47  Am.  Dec.  505.  This  passage  is  relied  on  as  one  of  those  which  counte* 
nance  the  doctrine  that  the  fact  of  an  instrument's  being  under  seal  entitles 
it  to  special  favor  in  equity;  but  the  cautious  remarks  of  the  learned  chief 
justice  do  not  justify  any  such  inference.  Indeed,  he  seems  to  have  actually 
repudiated  that  doctrine  in  another  part  of  his  opinion:  "But,  is  it  true," 
be  asks,  "that  equity  will  not  enforce  an  executory  trust  in  favor  of  a  voU 
unteer  ?  It  will  doubtless  not  enforce  a  contract  to  create  a  trust,  though 
it  were  under  hand  and  seal;  and  in  this  respect  it  carries  the  doctrin*  of 
nudum  pactum  further  than  the  law  does;  but  the  difference  between  a  cov- 
enant to  create  a  trust  and  a  trust  created  is  as  great  as  the  difference  be- 
tween a  contract  to  convey  and  a  conveyance  executed.  It  enforces  no  eon- 
tract  which  does  not  rest  on  a  valuable,  or  at  least  a  meritorious,  considera- 
tion, but  it  enforces  an  executed  contract  with  as  much  alacrity  as  the  law 
would  enforce  it.  The  reason  of  the  difference  in  regard  to  the  seal  is,  that 
the  interposition  of  a  chancellor  is  matter  of  favor;  but  that  the  interposi- 
tion of  a  court  of  law,  with  whom  a  seal  stands  for  considoration,  is  matter 
of  right."  Bunn  v.  Winthrop,  1  Johns.  Ch.  329,  is  sometimes  referred  to 
as  sustaining  the  general  proposition  that  the  presence  of  a  seal  will  entitle 
the  beneficiary  to  have  a  voluntary  settlement  of  chattel  interests,  though 
not  of  land,  enforced,  whether  it  is  executory  or  executed.  The  language 
of  Chancellor  Kent  in  that  case  is  undoubtedly  broad  enough,  if  taken  liter- 
ally, to  comprehend  such  a  doctrine;  but,  as  was  pointed  out  by  Justice 
Sharswood  in  Pringle  v.  Pringle,  69  Pa.  St.  281,  the  deed  which  the  court 
was  asked  to  enforce  had  been  fully  executed,  and  the  only  point  really  at 
issue  was  whether  the  retention  of  the  instrument  rendered  it  incapable  of 
enforcement. 

On  the  other  hand,  in  Stone  v.  King,-  7  R.  I.  358,  84  Am.  Deo.  557,  and 
Pringle  v.  Pringle,  59  Pa.  St.  281,  the  English  doctrine  is  recognized  as  cor- 
rect, for  iu  both  the  court  assumed  that  the  efficacy  to  be  ascribed  to  a  aaal 
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in  a  court  of  equity  depends  upon  whether  the  agreement  is  executed  or  ex« 
ecutory.  In  the  former  case  it  was  declared  that  *'  if  the  deed  tinder  which 
▼olunteers  are  claiming  be  inoperative  at  law,  they  cannot  have  the  aid  of  a 
court  of  equity  to  complete  and  perfect  it,  any  more  than  they  can  have  th« 
aid  of  the  court  to  enforce  a  promise,  or  even  covenant,  without  considera- 
tion." la  the  latter  case,  the  reason  for  the  distinction  between  executory 
and  executed  trusts  under  seal  is  clearly  stated:  "The  seal  does  not  produce 
the  effect  [of  estoppel]  until  the  instrument  becomes  the  deed  of  the  party 
by  delivery,  or  what  is  equivalent  thereto.^  Until  then  the  assignment, 
though  signed  and  sealed,  is  still  an  unexecuted  transfer  in  the  eye  of  the 
law."  From  this  review  of  the  American  cases  it  will  be  seen  that  there  is 
no  direct  authority  against  the  rule  so  often  reiterated  by  the  English  judges, 
that  an  agreement  under  seal  will  not  be  enforced  in  equity  merely  because 
it  is  under  seal,  and  apart  from  other  considerations,  and  that  at  least  two 
Goarts  have  recognized  its  soundness.  Perhaps,  therefore,  it  may  fairly  be 
anticipated  that  whenever  the  point  is  directly  presented,  the  courts  will 
hereafter  follow  the  lead  of  Stone  v.  Ki7ig  and  Pringle  v.  Pringle. 

Formal  Requisites  of  Instruments  Creating  Voluntary  Settlements.  —  The 
atatate  of  frauds  covers  voluntary  trusts  as  well  as  those  created  upon  a 
valuable  consideration.  Thus  a  voluntary  trust  of  personalty  is  valid,  though 
created  by  parol:  Dipple  v.  Corks,  11  Hare,  183;  Chase  v.  Perley,  148  Mass. 
289;  Thomas  v.  Merry,  113  Ind.  83;  Peckham  v.  Taylor,  31  Beav.  250.  If 
snch  a  parol  trust  has  been  executed,  no  possible  question  can  arise  as  to  its 
Talidity:  Stnnger  v.  Montgomery,  111  Ind.  489;  but  "if  the  case  be  one  of 
doubt  or  diflBcuIty  upon  the  words  which  are  supposed  to  have  been  used, 
the  court  will  give  weight  to  the  consideration  that  the  words,  not  being 
committed  to  writing  in  any  definite  and  unquestionable  form,  may  not  be 
the  deliberately  expressed  purpose  of  the  party":  Dipple  v.  Corks,  11  Hare, 
183.  On  the  other  hand,  a  declaration  of  trust  in  land  must  be  in  writing, 
and  signed  by  the  beneficial  owner:  Tkrney  v.  Wood,  19  Beav.  330;  Kron- 
heim  V.  Johnsoii,  L.  R.  7  Ch.  Div.  60.  In  some  jurisdictions  such  a  declara- 
tion must  also  be  under  seal:  Piltmann  v.  Pittmann,  107  N.  C.  159.  The  veri- 
fied answer  in  an  action  which  contains  a  declaration  of  the  defendant  that 
the  real  property  was  conveyed  to  him  in  trust  for  certain  purposes,  is  a  suf- 
ficient declaration  in  writing  to  satisfy  the  statute:  Oarnsey  v.  Qothard,  90 
Cal,  603.  A  deed  of  settlement  will  not  be  invalidated  by  the  fact  that  the 
limitations  in  the  conveyance  are  expressed  to  be  to  the  "trustees,  execu- 
tors, administrators,  and  assigns, "omitting  the  word  "heirs":  Delroivv.  Bone, 
3Giff.  538;  nor  by  a  mere  misdescription  of  the  land  which  is  the  subject  of 
the  settlement:  Lynn  v.  Lynn,  135  111.  18;  but  where  the  instrument  leaves 
it  uncertain  who  are  intended  to  be  the  objects  of  the  grantor's  bounty,  the 
settlement  cannot  be  upheld  either  as  a  gift  or  a  declaration  of  trust:  Robert* 
y.  Roberts,  11  Jur.,  N.  S.,  992;  12  Jur.,  N.  S.,  971;  Sheedy  v.  Roach,  124 
Mass.  472;  26  Am.  Rep.  680. 

Language  Necessary  to  Create  a  Trust.  —There  is  a  complete  unanimity  in 
the  cases  as  to  the  principle  that,  "If  the  declaration  of  a  trust  be  in  writing, 
it  is  not  essential  as  a  general  rule  that  it  should  be  in  any  particular  form. 
It  may  be  couched  in  any  language  which  is  sufficiently  expressive  of  the 

intention  to  create  a  trust The  intention  must  be  a  complete  one, 

and  this  requisite  is  especially  applicable  to  trusts  created  by  voluntary 
dispositions":  Estate  of  Smith,  144  Pa.  St.  428;  27  Am.  St.  Rep.  641.  The 
limitation  of  this  rule  to  written  declarations,  however,  does  not  seem  to  be 
necessary.     Thus   in  Gadsden   v.  Whaley.    14  S.  C.  210,  it  was  said  to  be 
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enough,  if  the  settler,  either  orally  or  in  writing,  explicitly  or  impliedly, 
declares  that  he  holds  in  prcesenti  for  another.  This,  it  is  presumed,  is  the 
proper  way  of  stating  the  rule,  subject  of  course,  to  the  requirements  of  the 
statute  of  frauds.  See,  generally,  as  to  this  point:  Flint  on  Trusts  and 
Trustees,  sec.  34;  Ferry  on  Trusts,  sec.  82.  It  is  not  necessary  that  the  in« 
strnment  creating  the  trust  should  contain  the  words  *'  confidence,"  "  trust,** 
or  "trustee,"  provided  the  language  used  expresses  the  intention  that  one 
party  shall  hold  the  legal  title,  and  another  the  beneficial  interest:  Kekewich 
V.  Manning,  1  De  Gex,  M.  &  G.  176;  Richards  v.  Delbridge,  L.  R.  18  Eq.  11- 
13;  Heartley  v.  Nicholson,  L.  R.  19  Eq.  233;  Ex  parte  Pye,  18  Vea.  140; 
Wheatley  v.  Parr,  1  Keen,  551;  McFadden  v.  Jenkyna,  1  Hare,  458;  1  PhilL 
Eq.  153;  Paterson  v.  Murphy,  11  Hare,  88;  Oerrish  v.  New  Bedford  Sav. 
Inst.,  128  Mass.  159;  35  Am.  Rep.  365;  Luco  v.  De  Toro,  91  Cal.  406.  Loose 
and  vague  declarations  as  to  a  person's  intentions  in  holding  property  in 
trust  for  other  members  of  his  family  are  not  sufficient  to  charge  him  with 
a  trust  by  implication:  Difiple  v.  Corka,  11  Hare,  183;  Cowan  v.  Wheeler,  25 
Me.  267;  43  Am.  Dec.  283;  following  Steere  v.  Steere,  5  Johns.  Ch.  1;  9  Am. 
Dec.  256.  The  creation  of  a  voluntary  trust  may  also  be  established  by  cir« 
cnmstances  which  show  beyond  a  reasonable  doubt  that  there  was  an  inten- 
tion  that  it  should  be  created:  Beaver  v.  Beaver,  117  N.  Y.  421;  16  Am.  St. 
Rep.  631;  Connecticut  Riv.  Sav.  Bank  v.  Albee'a  Estate,  64  Vt.  471;  33  Am. 
St.  Rep.  944;  and  the  principal  case.  "The  result  of  the  decisions  is  that 
the  court  looks  into  the  nature  of  the  transaction  and  determines,  from  its 
natnre,  what  shall  be  the  effect  of  it  in  divesting  the  owner  of  the  property 
to  which  it  relates  ":  Hughes  v,  Stubbs,  1  Hare,  476. 

An  Imperfect  Volvntai-y  Trust  will  not  be  Enforced  in  Equity. — This  rule, 
which  is  expressly  or  impliedly  recognized  in  all  the  cases  relating  to  the  sub- 
ject, is  an  application  of  thts  more  general  principle  that  equity  will  lend  no 
assistance  towards  perfecting  a  mere  voluntary  contract  while  it  remains  in 
fieri:  Willan  v.  Wiltan,  16  Ves.  82;  Antrobus  v.  Smith,  12  Ves.  46.  For  a  dis- 
cussion of  this  general  principle,  see  the  note  to  Anderson  v.  Green,  23  Am. 
Dec  417-431.  Hence,  whether  a  gift  or  a  trust  is  intended,  if  the  transac- 
tion still  remains  imperfect  and  executory,  equity  will  not  aid  its  enforce- 
ment: Estate  of  Smith,  144  Pa.  St.  428;  .27  Am.  St.  Rep.  641.  "The 
ordinary  power  of  a  chancellor  extends  no  farther  than  the  execution  of  a 
trust  sufficiently  framed  to  put  the  title  out  of  the  grantor,  or  to  the  execu- 
tion of  an  agreement  for  a  trust  founded  on  a  valuable  consideration  ":  Read 
V.  Robinson,  6  Watts  &  S.  338,  per  Gibson,  C.  J.  The  cases  in  which  the 
court  refuses  relief  are  those  in  which,  "from  the  imperfect  declaration,  a 
trust  is  not  fully  created,  and  the  beneficiaries  are  compelled  to  come  into 
court  to  have  the  trust  perfected":  l^anner  v.  Skinner,  11  Bush,  120.  Un- 
der such  circumstances  the  parties  are  left  to  their  remedies  at  law:  Car- 
hart's  Appeal,  78  Pa.  St.  100.  See  further,  to  the  same  effect,  2  Bla.  Com. 
441;  Pomeroy's  Equity  Jurisprudence,  sec.  997;  Flint  on  Trustees,  sec.  43, 
and  the  following  cases,  which  have  been  selected  for  the  reason  that  they 
contain  a  plain  and  unqualified  statement  of  the  rule:  Wycherley  v.  WycJier' 
ley,  2  Eden,  177;  Broicnsmith  v.  Gilbourne,  2  Strange,  739;  Morris  v.  Bur- 
roughs,  1  Atk.  401;  Woodford  v.  Charnley,  28  Beav.  96;  Weale  v.  OUive, 
17  Beav.  252;  Milroy  v.  Lord,  4  De  Gex,  F.  &  J.  264;  Ellison  v.  Ellison,  6 
Ves.  656;  Pulvertoft  v.  Pulvcrtoft,  18  Ves.  99;  Lechmere  v.  Carlisle,  3  P. 
Wma.  222;  Collinson  v.  Patrick,  2  Keen,  123;  Kekewich  v.  Manning,  1  De 
Gex,  M.  &  G.  176;  Fletcher  v.  Fletcher,  4  Hare,  74;  Uniacke  v.  Giles,  2  Molloy, 
26;  Attorney-general  v.  Whorwood,  1  Ves.  535;  Dening  v.  Ware,  22  Beav.  184; 
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Scales  V.  Maude,  6  De  Gex,  M.  &  G.  43;  Stone  v.  Hackett,  12  Gray,  227; 
Bunn  V.  Winthrop,  1  Johns.  Ch.  329;  Pingrey  v.  National  Ins,  Co.,  144  Mass. 
374;  Adams  v.  Adams,  21  Wall.  185;  .4cier  v.  Phcenix,  4  Paige,  305;  if»n- 
turn  V.  Seymour,  4  Johus.  Ch.  498;  ^««rt«e  o/  JFeii,  49  Cal.  541;  Clarke  v. 
Lett,  11  111.  105;  Badgley  v.  Votrain,  68  111.  25;  18  Am.  Rep.  541;  Massey 
V.  Huntington,  118  111.  80;  Lynn-y.  Lynn,  135  111.  19;  Barnum  v.  i?(f(?rf,  136 
111.  389;  Ownes  v.  Ownes,  23  N.  J.  Eq.  60;  Lane  v.  Ewing,  31  Mo.  75;  77  Am. 
Dec.  632;  Carhart's  Appeal,  78  Pa.  St.  100;  Kennedy  v.  Ware,  1  Pa.  St.  445; 
44  Am.  Dec.  145;  Landon  v.  Hutton,  N.  J.  Ch.,  Feb.,  1893;  Leeper  v.  Taylor, 
111  Mo.  312;  Wimbish'v.  Montgomery  etc.  Ass'n,  69  Ala.  575;  Stone  v.  King, 
7  R.  I.  358;  84  Am.  Dec.  557;    Wittingham  v.  Lighthipe,  46  N.  J.  Eq.  429. 

The  leading  English  case  upon  this  subject  is  Ellison  v.  Ellison,  6  Ve«. 
656,  itt  which  Lord  Eldon  said:  "I  take  the  distinction  to  be  that  if  you 
want  the  assistance  of  the  court  to  constitute  you  cestui  que  trust,  and  the 
instrument  is  voluntary,  you  shall  not  have  that  assistance  for  the  purpose 
of  constituting  you  cestui  que  trust,  as  upon  a  covenant  to  transfer  stock, 
etc.,  if  it  rests  in  covenant,  and  is  purely  voluntary,  the  court  will  not  exe- 
cute that  voluntary  covenant;  but  if  the  party  has  completely  transferred 
stock,  etc.,  though  it  is  voluntary,  yet  the  legal  conveyance,  being  effectu- 
ally made,  the  equitable  interest  will  be  enforced  by  the  court."  In  that 
case,  a  settlement  was  upheld,  although  by  a  subsequent  conveyance  the 
legal  estate  became  vested  again  in  the  settler,  and  although  the  power  of 
revocation  by  complying  with  certain  formalities  in  the  execution  of  the  re- 
voking instrument  had  been  expressly  reserved.  The  chancellor  declared 
that  the  former  circumstance  could  not  change  the  rights  of  the  parties 
when  the  trust  had  once  been  perfected  (to  the  same  effect  see  Browne  v. 
Cavendish,  1  Jones  &  L.  637),  and  that  the  provision  as  to  revocation  was  to 
be  strictly  construed,  so  as  to  deprive  the  settler  of  the  power  of  revoking 
the  trust  in  any  other  manner  than  the  one  specified  by  himself. 

In  Stone  v.  Hackett,  12  Gray,  227,  Judge  Bigelow  cited  approvingly  the 
above  case,  and  gave  the  following  lucid  exposition  of  the  rule:  "The  key 
to  the  solution  of  this  question  raised  in  this  case  is  to  be  found  in  the  equi- 
table principle,  now  well  established  and  uniformly  acted  upon  by  courts  of 
chancery,  that  a  voluntary  gift  or  conveyance  of  property  in  trust,  when 
fully  completed  and  executed,  will  be  enforced  and  carried  into  efifect  against 
all  persons  except  creditors  or  bo7ia  fide  purchasers  witliout  notice.     It  is 
certainly  true  that  a  court  of  equity  will  lend  no  assistance  towards  per- 
fecting a  voluntary  contract  or  agreement  for  the  creation  of  a  trust,  nor 
regard  it  as  binding  so  long  as  it  remains  executory;  but  it  is  equally  true 
that  if  such  an  agreement  or  contract  be  executed  by  a  conveyance  of  prop- 
erty  in  trust,  so  that  nothing  remains  to  be  done  by  the  grantor  or  donor 
to  complete  the  transfer  of  title,  the  relation  of  trustee  and  cestui  que  trust 
is  deemed  to  be  established,  and  the  equitable  rights  and  interests  arising 
out  of  the  conveyance,  though  made  without  consideration,  will  be  enforced." 
It  was  accordingly  held  that  a  delivery,  without  consideration,  of  shares  in 
a  corporation,  with  blank  assignments  indorsed  thereon,  upon  trust  to  pay 
the  income  to  the  settler  for  life,  and,  at  his  death,  to  transfer  the  shares  to 
certain  charities,  is  valid,  and  will  be  upheld  in  equity  against  the  settler's 
widow,  claiming  the  share  which  the  law  allows  her  in  property  of  which 
he  died  possessed.      As  in  Ellison  v.   Ellison,   the  settler   had   reserved   a 
power  of   revocation;  but   this  circumstance  was   pronounced   immaterial, 
inasmuch  as  the  power  had  not  been  exercised.     "A  power  of  revocation," 
■aid  the  court,  "is  perfectly  consistent  with  the  creation  of  a  valid  trust. 
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It  does  not  in  any  degree  affect  the  legal  title  to  the  property.  Tliat  pas«M 
to  the  donee,  and  remains  vested  for  the  purposes  of  the  trust,  notwith- 
standing the  existence  of  a  right  to  revoke  it. " 

Trusts  Partly  Executed  and  Partly  Executory.  —  The  rights  arising  where 
the  trust  is  partly  executed  and  partly  executory  are  well  shown  by  the  re- 
cent case  of  Garner  V.  Germania  Life  Ins.  Co.,  110  N.  Y.  267.  There  L. 
had  taken  out  a  policy  of  insurance  upon  his  life,  the  application  being  made 
by  him  expressly  as  trustee  for  his  three  children,  and  the  policy  describing 
the  premium  as  paid  by  him  "  in  trust  for  his  children."  The  premium  for 
1878  was  not  paid  when  due;  but  four  days  afterwards  L.  surrendered  the 
policy  to  the  company,  and  took  out  a  new  one  for  the  same  amount,  and 
calling  for  the  same  annual  premium,  which  was  made  payaole  to  the  sec- 
ond wife.  There  was  no  new  examination  of  L. ,  and  the  new  policy  bore 
the  same  number  as  the  one  canceled,  and  stated  the  age  of  L.  as  thirty- 
nine  "in  1863."  The  first  premium  was  paid  in  part  by  a  dividend  earned 
by  the  earlier  policy,  and  the  new  policy  acknowledged  the  receipt  by  de- 
fendant of  the  premium  and  fourteen  hundred  and  twenty-nine  dollars  and 
forty-four  cents,  "  to  be  paid  on  delivery  of  the  policy."  That  amount  was 
paid  by  the  cancellation  of  the  old  policy  and  the  transfer  of  its  surrender 
value  to  defendant  in  reduction  of  the  annual  premiums.  It  was  held  that 
after  notifying  the  beneficiaries  of  the  trust,  and  acting  upon  it  until  it  had 
become  valuable  to  them,  L.  had  no  right  to  end  it  without  notice  to  them; 
that  the  beneficiaries  had  a  vested  interest  in  the  policy  at  the  time  of  its 
surrender,  measured  and  represented  by  its  surrender  value,  which  L.  could 
not  deal  with  in  contravention  of  their  rights;  and  that  the  original  policy 
did  not  lapse,  the  failure  to  pay  the  premium  in  1878  having  been  waived 
by  defendant  by  issuing  the  new  polic}',  which  was,  in  effect,  a  continuation 
of  the  original.  In  answer  to  a  contention  made  by  counsel  that  the  trust 
was  so  far  executory  as  to  be  capable  of  revocation.  Justice  Finch  said:  "I 
think  it  is  a  mistake  to  assume  that  the  trust  was  wholly  executory.  It  had 
been  to  a  large  extent  executed.  Every  payment  of  premium  for  fifteen 
years  had  steadily  added  to  the  value  of  the  policy  as  the  property  of  the 
beneficiaries.  The  day  of  final  payment  grew  nearer  and  nearer,  and  the 
burden  of  premiums  decreased  steadily  in  number.  Each  payment  made 
added  to  the  surrender  value,  and  fully  executed  the  gift  to  the  extent  of 
the  value.  What  the  assured  had  done  for  the  benefit  of  the  assured  he 
could  not  undo  without  their  assent,  nor  take  from  them  what  was  already 
theirs." 

Foundation  of  the  Doctrine  as  to  ExeeiUed  and  Executory  Trusts.  —  In  Me- 
Fadden  v.  Jenkyns,  1  Hare,  458,  Vice-Chancellor  Wigran  thus  attempted 
to  account  for  the  attitude  of  courts  of  equity  in  regard  to  this  class  of  cases: 
"There  may  be  difficulty  in  reconciling  with  "each  other  all  the  cases.  Per- 
haps they  are  to  be  reconciled  and  explained  upon  the  principle,  that  a  de. 
claration  of  trust  purports  to  be,  and  is  in  form  and  substance,  a  complete 
transaction,  and  the  court  need  not  look  beyond  the  declaration  of  trust  it- 
self,  or  inquire  into  its  origin  in  order  that  it  may  be  in  a  position  to  uphold 
and  enforce  it;  whereas  an  agreement  or  attempt  to  assign  is  in  form  and 
nature  incomplete,  and  the  origin  of  the  transaction  must  be  inquired  into 
by  the  court;  and  where  there  is  no  consideration,  the  court  upon  its  general 
principles  cannot  complete  what  it  finds  imperfect."  Another  passage  which 
throws  considerable  light  upon  the  principles  which  underlie  the  cases  is  the 
following  from  Fletcher  v.  Fletcher,  4  Hare,  74:  "  A  court  of  equity  will  not, 
in  favor  of  a  volunteer,  give  to  a  deed  any  effect  beyond  what  the  law  will 
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give  to  it.  Bat  if  the  author  of  the  deed  has  subjected  himself  to  a  liability 
at  law,  and  the  legal  liability  comes  to  be  regularly  eaforced  in  equity  (as 
in  the  case  of  a  volunteer  claiming  payment  out  of  assets,  and  of  one  claim, 
tng  under  a  voluntary  trust,  where  a  fund  has  been  transferred),  the  obser> 
vation  that  the  claimant  is  a  volunteer  is  of  no  value,  in  favor  of  those  who 
represent  the  author  of  the  deed."  This  passage,  taken  literally,  does  not 
cover  those  cases  in  which  the  legal  owner  constitutes  himself  a  trustee  by 
an  explicit  declaration  that  he  holds  the  legal  title  for  another.  Here  there 
u  no  liability  at  law,  but,  as  will  be  shown  hereafter,  the  rights  of  the  bene> 
ficiary  in  auch  a  case  are  protected  as  readily  as  where  a  conveyance  of  the 
legal  title  is  made  to  trustees  for  hia  benefit.  Possibly  the  true  explanation 
of  the  matter  may  be  merely  that  a  court  of  equity  concerns  itself,  primarily 
and  before  all  things  with  the  beneficial  interest,  and  secondarily  with  the 
legal  title  only  so  far  as  the  ownership  of  the  beneficial  interest  cannot  be 
determined  without  inquiring  in  whom  the  legal  title  is  vested.  If,  there* 
fore,  one  who  is  the  full  owner  of  property  has  undertaken  to  divest  himself 
of  the  legal  title,  with  or  without  the  beneficial  interest,  equity  will  not  take 
cognizance  of  the  trai)saction  unless  legal  requisites  are  satisfied  by  the  con- 
veyance. To  this  extent  equity  "follows  the  law."  But  if  he  undertakes 
to  divest  himself  of  the  beneficial  interest  only,  it  is  plain  that  a  court  of 
equity  is  the  proper,  and  indeed  the  only  possible  tribunal  by  which  the 
rights  of  the  parties  can  be  defined  and  established. 

What  is  Necessary  to  Rendfr  a  Settlement  Complete,  —  "Some  confusion  has 
been  created  by  judicial  expressions  that  the  author  of  such  a  trust  must  do 
all  in  hia  power  to  carry  out  his  intention  that  the  nature  of  the  property 
will  admit  of.  This  general  proposition  requires  some  qualification.  In  this 
case  the  intestate  might  have  notified  the  objects  of  her  bounty,  but  this  is 
not  regarded  as  indispensable  by  any  of  the  authorities.  The  rule  does  not 
require  that  the  gift  shall  be  made  in  any  particular  way;  it  only  requires 
that  enough  shall  be  done  to  transfer  the  title  to  the  property,  and  one  of 
the  modes  of  doing  this  is  by  an  unequivocal  declaration  of  trust ":  Martin  v. 
Funk,  75  N.  Y.  13i;  31  Am.  Rep.  446.  In  support  of  this  statement  of  the 
rnle,  the  following  passage  from  Ricliardson  v.  Richardson,  L.  R.  3  Eq.  684, 
was  then  cited:  "Reliance  is  often  placed  on  the  circumstance  that  the 
assignor  has  done  all  he  can,  and  that  there  is  nothing  remaining  for  him  to 
do,  and  it  is  contended  that  he  must  in  that  case  only  be  taken  to  have  made 
a  complete  and  efifectual  assignment.  But  that  is  not  the  sound  doctrine  on 
which  the  case  rests,  for  if  there  be  an  actual  declaration  of  trust,  although 
the  assignor  has  not  done  all  that  he  could  do;  for  example,  although  he  has 
not  given  notice  to  the  assignee,  yet  the  interest  is  held  to  have  efifectually 
paissed,  as  between  the  donor  and  donee.  The  difference  must  be  rested  on 
this:  Aye  or  no,  has  he  constituted  himself  a  trustee?"  A  more  correct 
statement  of  the  rule,  therefore,  would  be,  that  the  court  will  not  regard  the 
beneficial  interest  as  having  passed  to  the  cestui  qv.e  trust  unless  the  donor  has 
done  everything  which  the  law  requires  him  to  do  in  order  to  divest  himself 
of  that  beneficial  interest.  That  is  plainly  not  the  same  thing  as  requiring 
him  to  do  all  that  he  can  do.  "The  question,"  said  the  court  in  Cunningliam 
v.  Plunkett,  2  Youuge  &  C.  245,  "is  whether  everything  that  was  necebsary 
was  done  to  complete  the  transfer  in  the  lifetime  of  the  settler."  So  in 
Walker  r.  Crews,  it  was  said  that  "the  true  sense  of  the  principle  is,  that 
the  dominion  over  the  thing  given  shall  be  parted  with,  not  that  the  tech- 
nical right  to  maintain  an  action  shall  be  conferred."  And  in  FLetdier  v. 
Fktcher,  4  Hare,  74,  the  court  emphatically  declared  that  it  was  "an  extra- 
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ordinary  proposition  that  nothing  being  wanted  to  perfect  the  liability  of 
the  estate  to  pay  the  debt,  the  plaintiff  has  no  right  in  equity  to  obtain  th* 
benefit  of  the  trust."  In  short,  all  that  is  required  is  that  the  intention  t<y 
divest  himself  of  the  beneficial  interest  in  the  property  should  be  consuui* 
mated.  Whether  a  divestiture  of  the  legal  interest  is  also  required  depend* 
upon  the  form  of  the  settlement  adopted  by  the  donor. 

It  is  obvious  that  a  transfer  of  the  beneficial  interest  may  take  place  un« 
der  three  different  sets  of  facts:  1.  The  donor  may  be  both  the  legal  and 
equitable  owner  of  the  property,  and  convey  the  legal  title  to  other  persons, 
to  hold  it  for  the  benefit  of  the  intended  cestui  que  trust,  who  may  be  th» 
donor  himself;  2.  The  donor,  being  the  full  owner  of  the  property,  as  in  th» 
first  case,  may  retain  the  legal  title  himself,  and  convey  the  equitable  title 
direct  to  the  intended  cestui  que  trust;  3.  The  legal  interest  may  be  outstand- 
ing in  trustees  for  the  benefit  of  the  donor  himself,  and  he  may  then  transfer 
his  equitable  interest  to  the  intended  cestui  que  trust  by  giving  a  sufficiently 
explicit  direction  to  the  trustees  for  that  purpose.  These  three  cases  wilt 
now  be  considered  separately. 

Declaration  of  Trust  by  Conveyance  of  Property  to  Trustees.  —  The  rule  for 
this  case  cannot  be  more  clearly  stated  than  in  the  words  of  the  head  nota 
to  Bentley  v.  Mackay,  15  Beav.  12:  "The  court,  in  order  to  give  effect  to 
voluntary  settlements,  requires,  where  the  settler  is  the  legal  owner,  every- 
thing to  have  been  done  which  is  requisite  to  transfer  the  legal  ownership. 
The  court  will  not  inquire  what  the  trusts  are  until  there  has  been  a  change 
of  legal  ownership,  and  so  a  trust  has  been  constituted:"  Scales  v.  Maude, 
6  De  Gex,  M.  &  G.  43;  Walrond  v.  Walrond,  4  Jur.  1099;  Landon  v.  Hut' 
ton,  N.  J.  Ch.,  Feb.,  1893,  citing  with  approval  Perry  on  Trusts,  sec.  100, 
and  Lewin  on  Trusts,  page  69.  See  also  Pomeroy's  Equity  Jurisprudence, 
sec.  998.  Hence  it  is  not  enough  for  the  donor  to  execute  a  paper  pur- 
porting to  pass  the  legal  title,  if  in  fact  it  does  not  have  that  effect:  Bar- 
num  V.  Reed,  136  III.  389.  If  the  settlement  is  complete  in  itself,  and  effect- 
ual to  pass  the  title,  it  will  not  be  invalidated  by  the  faot  that  the  settler 
also  covenants  to  perfect  all  assignments  and  transfers,  and  do  all  necessary 
acts  where  they  had  not  been  done,  and  declares  that,  until  such  full  and 
complete  transfer  and  vesting  couM  be  effected,  he  should  stand  possessed 
thereof  upon  the  trusts  declared  in  the  deed  of  settlement:  Donaldson  v. 
Donaldson,  1  Kay,  711;  1  Jur.,  N.  S.,  10.  Compare  as  to  this  point,  Sevxll  v. 
King,  L.  R.  14  Ch.  179,  an  instructive  case,  and  Lane  v.  Swing,  31  Mo.  75; 
77  Am.  Dec.  632.  Nor  will  an  assignment  of  consols  and  cash  in  bank  to 
trustees  for  the  benefit  of  the  settler's  daughters  be  deemed  incomplete 
merely  because,  after  the  decease  of  the  settler  two  weeks  later,  the  consols 
stood  in  his  own  name,  and  the  balance  at  his  bankers  amounted  to  more 
than  the  sum  mentioned  by  him:  Avrey  v.  Hall,  3  Smale  &  G.  315.  With  the 
doctrine  of  this  case  should  be  contrasted  the  rule  referred  to  hereafter,  that, 
where  certain  formalities  are  required  for  the  complete  transfer  of  stock  or 
shares  in  a  company,  the  transfer  is  not  complete  until  the  prescribed  en- 
tries are  made  upon  the  books  of  such  company.  Delivery  of  property  to  A, 
with  directions  to  hold  it  in  trust  for  B:  Sherwood  v.  Andrews,  2  Allen,  79; 
Wheatley  v.  Purr,  1  Keen,  551;  or  with  directions  to  hand  it  over  to  B:  Wyhle 
V.  McPketers,  52  Ind.  393,  creates  a  complete  and  enforceable  trust  in  favor  of 
B.  A  trust  is  none  the  less  complete,  if  properly  created,  because  the  time 
for  the  actual  enjoyment  of  the  property  granted  is  deferred  till  after  the 
donor's  death.  Thus  in  Bgerton  v.  Cair,  94  N.  C.  648,  55  Am.  Rep.  630,  a 
present  equitable  interest  was  held  to  vest  under  instrument  in  these  terms : 
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"The  following  notes  I  leave  in  trust  with  my  son-in-law,  E.  C,  to  b« 
equally  divided  between  my  daughters  (naming  them)  after  my  death." 
(Aa  to  this  point,  see  further  under  the  subdivision  relating  to  papers  of  a 
testAnentary  character.)  A  complete  and  irrevocable  trust  is  also  created 
by  an  agreement,  under  which  a  person  entitled  to  the  estate  of  a  decedent 
consents  that  another  person  shall  take  out  letters  of  administration  and  in- 
vest the  property  for  the  benefit  of  others:  Oressman's  Appeal,  42  Pa.  St. 
147;  82  Am.  Dec.  498;  by  a  document  running  thus:  "Received  of  H  for 
the  use  of  C  one  hundred  pounds  to  be  paid  to  her  at  H's  death,  but  the  in« 
terest,  at  four  per  cent  to  be  paid  to  A,"  and  alau  indorsed  with  the  writtea 
approval  of  A:  Moore  v.  Darton,  4  De  Gex  &  S.  517;  and  by  a  mortgago 
executed  aa  a  security  for  the  payment  of  certain  sums  annually  by  the 
mortgagor  to  the  mortgagee:  McPheraon  v.  Rollins,  107  N.  Y.  316;  1  Am. 
St.  Rep.  826.  In  Jackson  v.  Twenty-Third  St.  R'y  Co.,  88  N.  Y.  520,  it  waa 
held  under  the  following  circumstances  that  the  donor  intended  to  make  one 
a  trustee  for  a  third  person  and  not  to  make  him  the  full  owner  of  the  prop- 
erty transferred.  S  purchased  and  paid  for  thirty  shares  of  defendant's 
stock,  directing  the  treasurer  at  the  time  to  set  it  aside  in  the  name  of  Y, 
plaintiff's  testator,  and  stating  that  he  would  let  him  know  whether  to  de- 
liver it  to  Y  and  what  to  do  with  it  at  some  future  time.  The  treasurer 
issued  a  receipt  stating  that  he  had  received  the  purchase  money  from  Y, 
who  had  married  the  niece  of  S,  and  had  adopted  a  child  in  whom  S  took 
a  special  interest.  Afterwards  S  told  Y  that  he  could  make  the  shares  but 
twenty-seven,  and,  as  the  receipt  had  been  made  out  to  him,  would  want  an 
order  for  the  three  shares,  which  was  thereupon  given  by  Y.  No  certificate 
of  the  stock  was  ever  issued.  When  a  dividend  had  been  declared  thereon, 
S  directed  Y  to  go  to  the  oflBce  for  it,  saying  that  he  had  had  the  dividends 
made  out  in  his  name,  and  they  would  support  or  help  support  the  child,  and 
the  dividends  were  paid  to  Y  by  the  direction  of  S  till  the  death  of  Y. 
The  court  said:  "The  intent  is  a  necessary  element  of  the  transaction.  De- 
livery without  intent  to  vest  the  title  in  the  donee,  could  pass  no  title  in 
him.  It  may  be  admitted  that  the  payment  of  the  money  by  S,  the  entry 
of  the  stock  on  the  books  of  the  company  in  the  name  of  Y,  and  the  delivery 
to  him  of  the  treasurer's  receipt,  would  have  been  sufficient  to  constitute  a 
delivery  of  the  stock  to  Y,  and  sufficient  to  make  a  valid  gift  thereof  to 
him,  but  it  is  clear  that  such  was  not  the  intention."  A  necessary  result  of 
the  complete  execution  of  the  trust  is  that  the  representatives  of  the  donee 
are  entitled  to  the  property  settled,  if  the  donee  dies  in  the  lifetime  of  the 
grantor:   Peck  v.  Parrot,  1  Ves.  Sr.  236. 

Declaration  of  Trust,  where  Settler  Constitutes  Himself  Trustee.  —  "A  decla« 
ration  of  trust  is  considered  in  a  court  of  equity  as  equivalent  to  a  transfer 
of  the  legal  interest  in  a  court  of  law;  and  if  the  transaction  is  complete,  it 
will  not  be  disturbed  for  want  of  consideration  ":  Collinson  v.  Patrick,  2  Keen, 
123.  The  simple  principle  here  stated  fully  explains  the  position  assumed  by 
courts  of  equity  in  regard  to  transactions  of  this  description.  In  practice 
the  difficulty  has  been  to  distinguish  them  from  attempts  to  make  a  gift: 
Jones  V.  Lock,  L.  R.  1  Ch.  25.  As  was  observed  in  Beach  v.  Keep,  IS  Beav. 
285,  "the  distinction  between  an  assignment  for  the  benefit  of  a  volunteer, 
and  a  declaration  of  trust,  though  very  thin,  pervades  all  the  cases."  It 
makes  a  great  difi"erence  on  which  side  of  this  ill-defined  line  the  circum- 
stances of  any  given  case  are  finally  determined  to  lie. 

Enforcement  of  Declarations  of  Trust  in  Another's  Favor,  Generally .  —  A  trust 
differs  essentially  from  a  contract,  and  will  be  enforced  when   a  contract 
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cannot:  Crmv/ord'a  Appeal,  61  Pa,  St.  52;  100  Am.  Dec.  609.  The  essential 
difference  is  that  "  where  there  is  a  declaration  of  trust  it  will  be  enforced, 
whether  there  is  a  consideration  or  not ":  Jones  v.  Lock,  1  L.  R.  Eq.  25,  per 
Lord  Cranworth.  Compare  Steele  v.  Waller,  28  Beav.  466,  and  Tanner  v. 
Skinner,  11  Bush,  120,  in  which  the  statement  of  the  general  rule  in  Perry  ou 
Trusts,  sec.  96,  is  cited  with  approval.  This  mode  of  investing  another  with 
the  beneficial  interest  in  property  does  not  require  a  transfer  of  the  legal 
title:  Leeper  v.  Taylor,  111  Mo.  312.  All  that  is  necessary  is  that  the  donor 
or  grantor  should  have  absolutely  parted  with  his  interest  and  have  effec- 
tually put  such  interest  beyond  his  reach:  Warriner  v.  Rogers,  16  L.  R.  Eq. 
340;  Lane  v.  Ewing,  31  Mo.  75;  77  Am.  Dec.  632.  The  declaration  must  ba 
unequivocal:  Landon  v.  Hutton,  N.  J.  Oh.,  Feb.,  1893;  Coniiecticut  Biv.  Sav. 
Bank  v.  Albee,  64  Vt.  571;  33  Am.  St.  Rep.  944. 

Intention  of  Donor,  How  Far  Controlling.  —  A  clear  expression  of  intention 
to  hold  property  in  trust  for  others  is  necessary  befoie  the  court  can  hold 
that  a  party  intended  to  subject  himself  to  all  the  cousequeuces  of  a  decla- 
ration of  trust:  Dipple  v.  Gorles,  11  Hare,  183;  Heartley  v.  Nicholson,  19 
L.  R.  Eq.  233.  "Trusts  are  neither  created  nor  implied  by  law  to  defeat 
the  intentions  of  donors  or  settlers;  they  are  created  or  implied,  or  are  held 
to  result  in  favor  of  donors  or  settlers,  in  order  to  carry  out  and  give  full 
effect  to  their  intentions  ":  Standing  v.  Bowring,  L.  R.  31  Ch.  Div.  282,  per 
Lindley,  L.  J.  On  the  other  hand,  it  is  equally  certain  that  any  undoubted 
expression  of  intention  to  pass  the  property  will  make  the  grantor  a  trustee, 
though  some  formalities  may  have  been  wanting:  Pen/old  v.  Mold,  4  L.  R. 
Eq.  562;  Crawford's  Appeal,  61  Pa.  St.  52;  100  Am.  Dec.  609;  and  that  the 
question  as  to  the  donor's  intention  may  often  be  decisive  as  to  the  point 
whether  he  has  constituted  himself  a  trustee  or  has  merely  attempted  to 
make  a  gift:  Jones  v.  Lock,  L.  R.  1  Ch.  25;  Otis  v.  Beckwith,  49  111.  121.  la 
the  last-named  case  the  court  said:  "Equity,  discarding  unmeaning  and 
useless  forms,  will  look  to  the  substance  of  the  act  done,  and  the  intention 
with  which  it  was  done,  and  carry  out  the  intention," 

Intention  Evidenced  by  a  Altre  Promise  and  not  Fulfilled  is  Insufficient.  — 
"  The  essential  question  is  whether  a  gift  or  a  promised  or  intended  gift  ia 
in  truth  a  perfect  act,  a  completed  gift,  resting  neither  in  promise  merely 
nor  in  unfulfilled  condition;  or  was  incomplete,  was  Imperfect,  and  rested 
merely  in  promise  or  unfulfilled  intention  ":  Kekewich  v.  Manning,  1  De  Gex, 
M.  &  G.  176.  Hence  a  mere  expression  of  intention  to  create  a  trust,  with- 
out more,  is  not  enough;  like  a  promise  to  give,  it  will  not  be  enforced  in 
equity:  Dipple  v.  Corles,  11  Hare,  183;  Forbes  v.  Forbes,  3  Jur.,  N,  S,,  1206; 
Helfensteins  Estate,  77  Pa,  St.  328;  18  Am.  Rep.  449;  Wolff's  Estate,  123 
Pa.  St.  438;  Smith's  Estate,  144  Pa.  St.  428;  27  Am.  St.  Rep,  641;  Lanter. 
man  v.  Abernathy,  47  111.  437;  Pringle  v.  Pringle,  59  Pa,  St,  289.  Thus  in 
Bayley  v.  Boulcott,  4  Russ.  345,  the  evidence  showed  that  a  mother  entitled 
to  a  considerable  property  under  the  will  of  a  relation,  in  a  conversation 
with  the  executor  of  that  relation,  expressed  an  intention  to  make  a  settle- 
ment of  part  of  the  property,  which  was  standing  in  the  executor's  name, 
upon  his  daughter,  and  requested  the  executor  to  instruct  her  solicitor  to 
prepare  such  a  settlement.  On  the  prepared  settlement  being  brought  to 
her  for  execution,  she  had  changed  her  mind,  and  refused  to  sign  it.  It  wag 
held  that  her  intention,  expressed  in  the  conversation  with  the  executor  of 
her  relative,  did  not  amount  to  a  declaration  of  trust.  Nor  does  it  make 
any  difference  that  the  intention  so  expressed  has  been  partly  carried  out. 
Thus  where  a  devisee  said  at  the  funeral  of  the  testator  that  he  would  divide 
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the  property  equally  between  his  brothers  and  sisters  and  himself,  that  it 
might  not  be  said  that  he  had  taken  any  more  than  the  others,  and  sabse* 
quently  acted,  with  respect  to  a  portion  of  the  property,  according  to  the 
intention  thus  expressed,  it  was  nevertheless  held  that  with  regard  to  tho 
property  which  remained  undivided,  that  the  expressions  of  the  devisee 
were  no  more  than  a  promise  to  give  and  divide  it  among  his  brothers  and 
Bisters,  and  that  such  promise  was  nudum  pactum,  and  did  not  amount  to  a 
declaration  of  trust  in  their  favor:  Dipple  v.  Corles,  11  Hare,  183.  Tho 
rule  illustrated  in  this  case  that  the  intention  of  an  alleged  donor,  if  not  car- 
ried further  than  the  making  of  a  promise  to  make  a  settlement  or  gift,  is  of 
course  merely  a  branch  of  the  more  general  rule  discussed  above  that  a  vol- 
untary settlement,  which  is  still  executory,  will  not  be  enforced.  Dipple  r. 
Corles  should  be  compared  with  Oee  v.  Liddell,  35  Beav.  621,  the  facts  of 
which  were  somewhat  similar.  There  an  executor,  who  was  also  residuary 
legatee,  promised  to  supplement  a  legacy  bequeathed  in  trust,  being  convinced 
that  the  testator  intended  to  bequeath  the  larger  sum,  and  continued  to  pay 
interest  on  such  snm  until  his  death.  The  circumstances  were  held  to  amount 
to  a  complete  voluntary  trust.  The  act  of  performance  in  this  case  was 
plainly  applicable  to  the  whole  amount  promised.  A  mere  declaration  of  a 
vendee  that  he  intends  to  buy  for  another,  will  not  raise  an  enforceable 
trust,  unless  there  is  evidence  of  a  previous  agreement  that  he  is  to  do  so: 
Lloyd  V.  Lynch,  28  Pa.  St.  419;  70  Am.  Dec.  137.  Nor  is  a  trust  created  by 
a  written  acknowledgment  by  A  that  B  is  entitled  to  property,  without  proof 
of  consideration.  Such  a  writing  is  merely  an  agreement  to  convey:  Thomp' 
ton  V.  Branch,  Meigs,  390;  33  Am.  Dec.  153.  So,  if  one  who  has  had  his  life 
insured  writes  to  his  father  and  sisters  that  the  insurance  was  made  for 
their  benefit,  it  amounts  only  to  an  executory  agreement  to  create  a  trust  in 
the  future,  and  the  trust  is  not  enforceable:  Estate  of  Webb,  49  Cal.  641.  So 
also  it  is  held  that  a  promissory  note,  being  merely  evidence  of  an  executory 
contraot  to  pay  money  at  a  future  date,  will  not  be  enforced,  if  given  with- 
out  consideration,  against  one  who  has  executed  it  to  a  trustee  for  the  bene- 
fit of  another:  Phillips  v.  Frye,  14  Allen,  36;  Darley  t.  Darley,  3  Atk.  399. 
Intention  Evidenced  by  an  Ineffectual  Attempt  to  Assign  Property  to  Another. 
In  the  cases  cited  in  the  preceding  subdivision  the  existence  of  a  trust  was 
denied  because  the  court  believed  that  there  was  an  absence  of  intention  on 
the  part  of  the  donor  to  divest  himself  of  bis  dominion  over  the  property. 
In  another  class  of  cases  equity  refuses  to  interfere  because  the  donor  has 
undertaken  to  carry  his  intentions  into  effect  by  methods  sanctioned  at 
law,  and  which,  if  properly  pursued,  are  entirely  effectual  to  change  the 
legal  title  to  the  property.  Under  such  circumstances  the  person  claiming 
the  benefit  of  the  gift  is  forced  to  stand  upon  his  legal  rights,  however 
clearly  expressed  may  be  the  intention  of  the  donor  to  transfer  the  property 
to  him.  In  other  words,  equity  will  not  perfect  an  imperfect  gift,  nor  impute 
a  trust,  where  none  was  in  contemplation:  Milroy  v.  Lord,  4  De  Gex,  F.  &  J, 
264-274;  Warriner  v.  Sogers,  L.  R.  16  Eq.  340;  Richards  v.  Delbridge,  L.  R. 
18  Eq.  11;  Antrobus  v.  Umith,  12  Ves.  Jr.  39;  Edwards  v.  Jones,  1  Mylne  4; 
C  22ii;  Dillon  V.  Coppin,  4  Mylne  &  C.  647;  Heartley  v.  Nicholson,  L.  R.  19 
Eq.  233;  Taylor  v.  Staples,  8  R.  I.  176;  6  Am.  Rep.  556;  Barnumv.  Reed,  136 
111.  389;  Wittingham  v.  Lighthipe,  46  N.  J.  Eq.  429;  Baltimore  Retort  etc.  Co. 
V.  Mali,  65  Md.  93;  67  Am.  Rep.  304;  Flanders  v.  Blandy,  45  Ohio  St.  108; 
EstaU  of  Smith,  144  Pa.  St.  428;  27  Am.  St.  Rep.  640;  Hunter  v.  Hunter,  19 
Barb.  631.  In  the  Iciat-named  case  it  was  observed  that  a  mere  promise  or 
declaration  of  intention  to  give,  however  clear  and  positive^  is  not  enough 
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to  constitute  a  gift  inter  vivos.  The  intention  must  have  been  not  only 
consammated,  but  carried  into  effect  by  those  acta  which  the  law  require* 
to  diveat  the  donor  of  and  invest  the  donee  with  the  right  of  property: 
Wadd  r.  HazeUon,  137  N.  Y.  215;  33  Am.  St.  Rep.  707.  "However  aniiou* 
the  court  may  be  to  carry  out  a  man's  intention,  it  is  not  at  liberty  to  con- 
strue words  otherwise  than  according  to  their  proper  meaning  ":  Richards  ▼. 
Delbiidge,  L.  R.  18  Eq.  1 1 ,  per  Sir  G eorge  Jessel,  M.  R.  So  also  in  Moon 
T.  Moore,  h.  R.  18  Eq.  474,  Vice-Ohancellor  Hall  remarked  that  he  thought 
it  "  very  important  indeed  to  keep  a  clear  and  definite  distinction  betweea 
these  cases  of  imperfect  gifts  and  cases  of  declarations  of  trust,  and  that  the 
doctrine  of  declarations  of  trust  should  not  be  extended  to  supplement  what 
would  otherwise  be  imperfect  gifts." 

The  leading  English  case  on  the  subject  is,  Jones  v.  Lock,  L.  R.  I  Ch.  25* 
There  the  evidence  was,  that  the  father  of  a  child  nine  months  old  put  into 
its  hands  a  check  for  nine  hundred  pounds,  saying,  in  the  presence  of  his  wife 
and  of  the  nurse:  "  I  give  this  to  baby;  it  is  for  himself,  and  I  am  going  to 
pat  it  sway  for  him."  He  then  took  it  back,  saying  again  that  he  was  going 
to  put  it  away  for  him.  About  the  same  time  he  told  his  solicitor  that  he 
intended  to  add  one  hundred  pounds  to  the  nine  hundred  pounds  and  invest 
it  for  the  benefit  of  his  son.  The  father  died  suddenly  a  few  days  afterwards 
without  having  made  any  provision  for  the  child,  and  the  check  was  found 
in  his  possession.  It  was  held  that  there  was  no  complete  gift  of  the  check 
to  the  infant,  and  no  valid  declaration  of  trust  in  his  favor.  This  case  cer< 
taiuly  goes  to  the  extreme  limit  of  the  doctrine  concerning  imperfect  gifts, 
since  Lord  Chancellor  Cranworth,  although  admitting  that  the  words  and 
acts  of  the  father  would  have  amounted  to  a  valid  declaration  of  trust  if  it 
had  been  his  intention  to  constitute  himself  a  trustee  for  the  infant,  preferred 
to  defeat  the  evident  purpose  of  the  father  to  make  a  provision  for  the  child 
by  construing  his  words  in  their  strictly  literal  sense,  even  to  the  extent  of 
ignoring  the  latter  part  of  the  declaration,  "I  am  going  to  put  this  away  for 
him."  Surely  this  expression  showed  an  intention  on  the  donor's  part  to 
retain  the  property  in  his  hands  for  a  fiduciary  purpose,  and  not  for  his  own 
use.  In  Young  v.  Young,  80  N.  Y.  422,  36  Am.  Rep.  634,  the  whole  doc 
trine  of  imperfect  gifts  was  elaborately  examined  under  circumstances  in 
which  the  intention  of  the  deceased  to  pass  the  property  to  the  donees  had 
been  so  clearly  manifested  that  Judge  Rapallo  confessed  to  "  a  strong  dis- 
position to  effectuate  that  intention,  and  sustain  the  gift  if  possible."  The 
case,  however,  was  by  no  means  so  strong  as  Jones  v.  Lock,  L.  R.  1  Ch.  25, 
for  the  evidence  merely  showed  that  the  intestate  had  placed  bonds  in  two 
envelopes,  indorsing  and  signing  a  memorandum  that  they  belonged  to  his 
sons  W.  and  J.  in  specified  proportions,  but  that  the  interest  was  owned  and 
reserved  by  him  during  his  life,  and  that  the  bonds  had  never  passed  out  of 
his  control.  The  reservation  of  the  interest  by  the  donor  during  his  life  was 
plainly  a  material  circumstance,  and  the  opinion  of  the  court  was  based  on 
the  principle  that  the  only  practicable  method  in  which  a  valid  gift  in  pres- 
enti  of  an  instrument  securing  the  payment  of  money,  reserving  to  the  donor 
the  accruing  interest,  is  by  "an  absolute  delivery  of  the  security  which  is 
the  subject  of  the  gift  to  the  donee,  vesting  the  entire  legal  title  and  posses- 
sion in  him  on  his  undertaking  to  account  to  the  donor  for  the  interest  which 
he  may  collect  thereon."  On  these  grounds  it  was  held  that  the  gift  was 
imperfect  and  could  not  be  enforced.  On  the  other  hand  it  is  clear  that  as 
long  as  any  distinction  between  declarations  of  trust  and  attempts  to  assign 
is  made,  it  was  impossible  to  treat  as  a  declaration  of  trust  the  mere  act  of 
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"  signing  a  paper  certifying  that  the  bonds  belonged  to  the  sons "  of  the 
writer.  There  was  no  circumstance  whatever,  as  in  Jones  v.  Lock,  npoa 
which  the  court  could  have  seized  for  the  purpose  of  creating  a  trust.  In 
Bottle  V.  Knocker,  46  L.  J.  Ch.  159,  the  settler  wrote,  on  an  agreement 
into  which  he  entered  for  the  lease  of  a  piece  of  land  on  which  he  erected  a 
house  for  A.  K.,  and  informed  A.  K.  that  the  house  was  to  be  her  property, 
but  died  before  the  lease  was  granted.  The  gift  was  held  to  be  imperfect, 
on  the  authority  of  Milroy  v.  Lord,  4  De  Gex,  P.  &  J,  264.  So  also  in  HearU 
ley  V.  Nidiolson,  L.  R.  19  Eq.  233,  it  was  held  that  an  intended  gift  which, 
for  lack  of  the  necessary  formalities,  was  not  completed  during  the  intending 
donor's  life,  will  not  be  carried  into  eflfect  by  treating  him  as  a  trustee  of 
the  subject-matter  thereof,  unless  there  is  proof  that  he  meant  to  retain  such 
Bubject-matter  as  a  trustee  thereof  for  the  intended  donee.  Still  less  will  a 
court  of  equity  compel  a  donor's  personal  representatives  to  complete  an 
imperfect  gift  by  the  doing  of  an  act  which  the  donor,  if  living,  might  have 
refused  to  do:  Walsh's  Ajipeal,  122  Pa.  St.  177;  9  Am.  St.  Rep.  83.  From 
the  principle  that  a  gift,  to  be  enforceable,  must  have  been  perfected  in  the 
donor's  lifetime,  it  follows  that  a  subsequent  recognition  of  an  incomplete 
gift  by  the  donor's  executor  will  be  unavailing  to  perfect  it:  Yancey  v.  Field, 
85  Va.  756. 

Conflicting  Decisions.  —  Some  recent  English  cases  have  broken  in  upon  the 
■trict  rule  that  equity  will  not  give  effect  to  an  imperfect  gift  by  converting 
it  into  a  declaration  of  trust.  In  Richardson  v.  Richardson,  L.  R.  3  Eq.  686, 
a  voluntary  deed  in  which  the  donor,  by  the  words  "  grant,  convey,  and  as- 
sign," purported  to  transfer  certain  specific  property,  and  all  her  other  per- 
sonal property,  to  B.,  was  held  to  pass  the  property  in  certain  promissory 
notes,  not  specifically  mentioned  in  the  deeds,  which  were  found  in  the 
donor's  possession  at  her  death,  though  the  notes  had  not  been  indorsed,  and 
there  was  no  evidence  of  their  delivery  to  B.  Vice-Chancellor  Wood,  better 
known  by  his  subsequent  title  of  Lord  Hatherley,  placed  his  decision  expressly 
on  the  ground  that  a  declaration  of  trust  might  be  made  in  the  form  of  an  as- 
signment, thus  giving  the  broadest  possible  meaning  to  the  expression  used  by 
the  Lords  Justices  in  Kekewich  v.  Manning,  1  DeGex  M.  &G.  176.  "A  decla- 
ration of  trust  is  not  confined  to  any  express  form  of  words,  but  may  be  in- 
dicated by  the  character  of  the  instrument."  In  Pen/old  v.  Mold,  L.  R.  4 
Eq.  562,  the  same  learned  judge  adhered  to  his  opinion  that  any  undoubted 
expression  of  intention  to  pass  the  property  will  make  the  grantor  a  trustee, 
and  declared  the  case  of  ^^eek  v.  Kettlewell,  1  Hare,  464,  which  held  a  volun- 
tary assignment  of  a  chose  in  action,  an  imperfect  gift,  to  have  been  over- 
thrown. *'  That  decision,"  he  said,  "  has  been  in  effect  overruled,  and  it  is 
now  held  that  any  instrument  may  be  a  sufficient  declaration  of  trust,  no 
form  being  necessary,  the  only  material  question  being,  '  Did  the  grantor, 
or  did  he  not,  mean  at  once  to  pass  the  property  ? '"  In  Morgan  v.  Made- 
son,  L.  R.  10  Eq.  475,  a  memorandum  of  a  voluntary  gift  in  this  form,  "I 
hereby  make  over  to  M.  an  India  bond,  of  the  value  of  one  thousand  pounds," 
wag  signed  by  S.  and  given  by  him  to  M.  without  handing  over  the  bond. 
S.  died  and  the  residuary  devisees  under  his  will  claimed  the  bond.  It 
was  held  by  Lord  Romilly,  the  master  of  the  rolls,  that  the  memorandum 
was  a  good  declaration  of  trust  in  favor  of  M.,  being,  as  was  considered, 
equivalent  to  a  writing  couched  in  the  words,  "I  undertake  to  hold  the  bond 
for  you." 

In  Warriner  v.  Rogers,  L.  R.  16  Eq.  340,  Sir  George  Jessel,  who  succeeded 
Lord  Romilly  as  master  of  the  rolls,  declined  to  accept  the  rulings  in  Rich' 
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ardson  v.  Richardson,  and  Morgan  v.  Malleson,  on  the  ground  that  '•  if  those 
decisions  were  right,  there  never  would  be  a  case  where  an  expression  of  a 
present  gift  would  not  amount  to  a  declaration  of  trust,  which  would  b* 
carrying  the  doctrine  too  far."  In  Breton  v.  Woolven^  L.  R.  17  Ch.  Dir. 
416,  Vice-Chancellor  Hall  also  refused  to  defer  to  their  authority,  but  in  an 
intermediate  case,  Baddeley  v.  Baddeley,  L.  R.  9  Ch.  Div.  113,  Vice-Chan- 
cellor Malins  said  that  he  was  "not  disposed  to  disagree  with  them,"  not- 
withstanding the  remarks  of  Sir  George  Jeasel  in  Richards  v.  Delbridge. 
The  opinion  of  the  court  of  appeals  in  New  York  is  apparently  that  of  Sir 
George  Jessel  and  Vice-Chancellor  Hall:  Young  v.  Young,  80  N.  Y.  422;  36 
Am.  Rep.  634;  Wadd  v.  Hazellon,  137  N.  Y.  215;  33  Am.  St.  Rep.  707.  But 
the  supreme  court  of  Pennsylvania  seems  inclined  to  follow  Richardson  v. 
Richardson,  and  Morgan  v.  Malleson.  See  Hel/enstein's  Estate,  77  Pa.  St.  328; 
18  Am.  Rep.  449;  and  Bond  v.  BuiUing,  78  Pa.  St.  210. 

From  this  brief  summary  it  is  clear  that  the  discussion  of  this  question  can 
scarcely  yet  be  regarded  as  closed.  The  objection  made  to  Richardson  v. 
Richardson  and  Morgan  v.  Malleson,  that  "if  those  decisions  were  right, 
there  never  would  be  a  case  in  which  an  expression  of  a  present  gift  would 
not  amount  to  a  declaration  of  trust,"  is  perhaps  not  so  conclusive  as  at  first 
sight  it  appears  to  be.  It  seems  to  us  perfectly  reasonable  to  maintain  that 
the  efifect  to  be  attributed  to  such  an  expression  of  intention  should  depend 
upon  whether  the  whole  evidence  shows  that  the  donor  designed  it  to  be 
final  and  irrevocable,  or  wished  to  reserve  himself  a  locus  penitentice.  On  the 
one  hand,  in  view  of  the  ordinary  behavior  of  men  in  regard  to  such  matters, 
it  would  be  unjust  to  hold  an  owner  of  property  and  his  estate  responsible 
in  every  instance  for  an  inchoate  assignment,  evidenced  by  writings  like 
that  in  the  above  cases.  But,  on  the  other  hand,  as  long  as  a  declaration 
by  which  such  an  owner  constitutes  himself  a  trustee  for  another  is  enforced, 
there  is  much  inconsistency  in  refusing  to  give  effect  to  writings  of  this 
sort,  when  the  circumstances  indicate  that  the  donor  intended  to  part  imme- 
diately with  all  control  over  the  property  assigned.  In  its  essence,  a  decla- 
ration of  trust  of  this  description  merely  amounts  to  a  statement  that  the  donor 
has  conveyed  the  beneficial  interest  in  the  property  to  the  donee;  and  apart 
from  precedent,  it  is  difficult  to  discover  any  valid  reason  why  a  statement  of 
the  donor  that  he  has  conveyed  both  the  legal  and  the  beneficial  interest 
should,  when  uncontradicted,  be  allowed  less  weight  than  a  statement  that  he 
has  transferred  merely  the  beneficial  interest.  If  it  is  unconscientious  and 
therefore  inequitable  for  his  representatives  to  refuse  to  complete  the  convey- 
ance in  the  latter  case,  it  is,  so  far  as  can  be  seen,  still  more  unconscientious 
and  inequitable  to  refuse  to  complete  the  conveyance  in  the  former  case. 
On  such  grounds  as  these,  it  seems  fair  to  argue  that  the  decisions  in  Rich' 
ai'dson  v.  Richardson  and  Morgans.  Malleson,  are  in  harmony  with  the  spirit, 
if  not  with  the  letter  of  the  doctrines  of  equity  relating  to  declarations  of 
trust.  Perhaps,  too,  it  may  be  thought  that  the  purely  technical  principle, 
that  a  donor  who  has  undertaken  to  make  a  legal  transfer  and  not  completed 
it  cannot  be  aided  in  equity,  is  scarcely  an  appropriate  one  to  apply  in  any 
state  in  which  law  and  equity  are  administered  indifferently  by  the  same 
court.  This  question  does  not  seem  to  have  been  raised,  but  it  is  surely  not 
nnworthy  of  consideration,  whether  this  fusion  of  law  and  equity  ought  not  to 
have  the  effect  of  obliterating  the  "  thin  distinction"  which  was  said  in  Beech 
V.  Keep,  18  Beav.  285,  to  exist  between  declarations  of  trust  and  attempts  to 
assign,  which  the  donor  wishes  to  be  final  and  binding.  A  broad  and  liberal 
system  of  jurisprudence  wliich  is  supposed  to  have  placed  judges  in  a  posi- 
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tion  to  apply  legal  or  equitable  remedies  according  as  jastice  calls  for  either^ 
and  which  has  presumably  accepted  to  the  fullest  extent  the  eqnitable  prinoi> 
pie  that,  in  defining  the  rights  of  the  parties  to  any  transaction,  naeless  and 
unmeaning  forms  are  disregarded,  and  its  substance  only  considered,  seems  t» 
be  not  a  little  illogical  in  adhering  to  precedents  created  under  dififerent 
conditions.  Possibly,  therefore,  the  doctrine  of  Richardson  v.  Hichardsorif 
Morgan  v.  Malleson,  and  Baddeley  v.  Baddeley,  may  ultimately  prevail,  and 
be  deemed  applicable  in  all  cases  in  which  the  policy  of  some  special  enaci- 
ments,  like  the  statute  of  wills  or  the  statute  of  frauds,  would  not  be  contra* 
vened  by  its  adoption. 

Illustrative  Cases  in  which  the  Donor  wot  Held  to  Have  Constitvted  Himself  a 
Trustee.  —  One  of  the  earliest  cases  in  the  reports  is  Ex  parte  Pye,  18  Ves. 
Jr.  149.  There  the  owner  of  property  directed  his  agent  in  Paris  to  pur- 
chase an  annuity  for  the  benefit  of  a  lady,  but  the  agent  supposing  that 
there  might  be  difficulty  in  her  controlling  it  as  a  married  woman,  purchased 
it  in  the  name  of  his  principal.  Thereupon  the  donor  sent  the  agent  a  power 
of  attorney  with  a  direction  to  rectify  the  error,  but  died  before  the  instruc- 
tions could  be  carried  into  efifect.  Upon  these  facts  Lord  Eldon  decided  that 
there  was  a  complete  declaration  of  trust  in  favor  of  the  donee.  With  this 
case  should  be  compared  Vandenherg  v.  Palmer,  4  Kay  &  J.  204,  in  which  a 
letter  sent  by  a  merchant  in  China  to  his  agent  in  London  directing  him  to 
transfer  one  thousand  pounds  from  his  tea  account  and  employ  it  in  exchange 
transactions  for  the  benefit  of  his  children,  was  held  to  create  a  complete 
trust.  lu  Wheatley  v.  Parr,  1  Keen,  551,  H.  O.  directed  her  bankers  to 
carry  two  thousand  pounds  to  an  account  in  the  names  of  herself,  as  trustee 
for  the  plaintifi's,  and  of  the  plaintifiFs,  and  the  bank  gave  a  promissory  note 
for  the  amount  payable  to  H.  O.,  trustee  for  the  persons  therein  named. 
Held,  a  completed  trust.  In  Stapleton  v.  Stapleton,  14  Sim.  186,  a  partner 
in  a  bank  opened  an  account  in  one  of  the  books,  which  was  headed  as  fol- 
lows: "  Dr.  Mrs,  L.  S.  (the  name  of  his  wife)  for  the  education  of  B.  H.  L. 
and  R.  S.  (the  names  of  his  children)  Cr.,"  and  he  caused  an  accountable 
leceipt  to  be  signed  by  his  copartner  on  behalf  of  the  firm,  purporting  to  be 
for  eight  hundred  pounds  received  from  his  wife  for  the  education  of  his 
children,  and  had  that  sum  placed  to  the  credit  of  the  account  so  opened 
and  his  private  account  with  the  bank  debited  with  it.  Held,  an  irrevocable 
declaration  of  trust  in  favor  of  the  children.  On  the  other  hand,  no  trust  is 
created  by  a  father's  making  an  entry  upon  his  account  book  to  the  credit 
of  a  son,  in  these  words:  "By  further  allowance  to  pay  for  house,  etc., 
$5,000."  Such  an  entry  is  but  an  indication  of  the  father's  intention: 
Taylor  v.  Staple,  8  R.  I.  170;  5  Am.  Rep.  556.  The  testator,  by  a  volun- 
tary deed,  covenanted  with  trustees  that  in  case  A.  and  B.,  his  two  natural 
sons,  or  either  of  them,  should  survive  him,  his  executors  should,  within 
twelve  months  after  his  decease,  pay  to  the  trustees  named  in  the  deed  sixty 
thousand  pounds  upon  trust  for  such  of  them  as  should  reach  the  age  of 
twenty-one.  The  testator  retained  the  deed  in  his  possession  until  his  death, 
and  did  not  communicate  it  either  to  the  trustees  or  to  A.  and  B.  Held, 
that  the  deed  created  an  enforceable  trust  for  the  beneficiaries,  and  the  re- 
fusal of  the  trustee  to  sue  at  law  did  not  prejudice  their  right  to  recover 
payment  of  the  debt  out  of  the  testator's  assets:  Fletcher  v.  Fletcher,  4  Hare, 
67.  An  agreement  by  a  donor  of  certain  slaves  to  pay  to  the  donee  a  certaia 
sum  for  the  privilege  of  using  their  services  is  a  sufficient  declaration  of  trust: 
Blake  v.  Jones,  1  Bail.  Eq.  141;  21  Am.  Dec.  5.30.  So  where  a  widower 
gave  a  receipt  for  property  to  wlrch  he  was  entitled  by  virtue  of  his  marital 
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lights,  and  the  receipt  contained  these  words:  "It  being  a  benefit  for  the 
heips  of  S.  and  T.  (his  deceased  wives),  which  I  hold  as  guardian  for  their 
benefit  mntually,"  it  was  held  that  his  intention  was  to  constitute  himself 
trustee,  and  waive  his  marital  rights:  Tanner  v.  Skinner,  11  Bush,  120.  So 
also  a  valid  settlement  in  B's  favor  is  created  if  A.  takes  out  a  policy  of  iu- 
Burance  on  his  life  with  the  understanding  between  him  and  B.  that  it  is  to 
be  for  the  benefit  of  B.,  and  an  intention  on  his  part  to  giveB.  the  benefit  of 
it:  Pingrey  v.  National  Ina.  Co.,  144  Mass.  374.  An  intention  to  hold  bonds 
as  trustee  is  established  by  evidence' showing  that  a  person  placed  them  in 
an  envelope  containing  the  indorsement  over  his  initials  that  they  are  "  held 
for  K.";  that  the  interest  in  the  purchaser's  account  and  memorandum 
books  over  his  signature  indicated  that  the  bonds  were  "bought  for/'  "are 
the  property  of,"  and  "  belong  to  "  K. ;  that  the  interest  in  such  bonds  was 
placed  to  the  credit  of  K. ;  that  a  declaration  had  been  made  by  the  pur- 
chaser of  the  bonds  to  the  father  of  K.  to  the  effect  that  "he  had  laid  by  or 
appropriated  some  bonds  for  K.";  and  that  the  written  declarations  of  the 
purchaser  were  carefully  preserved  by  him  until  his  death:  Estate  of  Smith, 
144  Pa.  St.  428;  27  Am.  St.  Rep.  641.  A  letter  written  by  a  beneficiary 
under  a  will  to  the  executor  directing  him  to  transfer  the  property  left  him 
to  certain  persons  named  was  allowed  iu  Lambe  v.  Orton,  1  Drew.  &  S.  126, 
to  operate  as  an  effectual  declaration  of  trust  in  their  favor.  In  Walker  v. 
Crews,  73  Ala.  412,  a  father  was  held  to  have  constituted  himself  trustee  for 
his  daughter  by  executing  a  deed  whereby  he  "gave,  granted,  and  con- 
reyed"  to  her  certain  promissory  notes  owing  to  him  by  third  parties,  "the 
same  to  have  and  to  hold  to  the  only  use  and  benefit  of  my  said  daughter, 
hereby  reserving  to  myself  the  right  to  manage  the  above  amounts  as  agent 
for  my  daughter,  with  the  privilege  to  collect  the  money  on  said  notes,  and 
reinvest  the  property  for  her,  the  said  child,  or  reloan  on  interest."  The 
coart  was  of  opinion  that  sufficient  proof  of  the  delivery  of  this  deed  was 
famished  by  evidence  showing  that  it  was  acknowledged  and  recorded,  and 
that  the  grantor  lived  several  years  after  the  execution,  during  which  time 
he,  styling  himself  trustee  for  his  daughter,  had  assessed  to  her  for  taxation 
personal  property,  in  amount  approximating  the  face  value  of  the  notes,  but 
gradually  increasing  year  by  year,  and  paid  the  taxes  thereon.  In  Oadsden 
T.  Whaley,  14  S.  C.  210,  it  was  held  that  a  valid  trust  in  favor  of  a  grand- 
daughter  was  established  by  evidence  that  her  grandfather  had  placed  cer- 
tain moneys  in  the  hands  of  an  agent,  who  thereupon  opened  an  account 
with  the  caption,  "  Colonel  Joseph  Whaley  (the  donor),  Rebecca  Whaley, 
(the  donee),  in  account  with  William  Whaley,  agent ";  that  the  principal 
item  of  the  expenditures  shown  in  such  account  was  one  of  money  "paid  to 
Mrs.  Whaley  for  support  of  Rebecca  ";  and  that  the  donor  had  executed  a 
will  by  which  he  gave  nothing  to  the  donee,  alleging  as  a  reason  that  "  he 
had  already  advanced  and  made  over  to  her  "  the  moneys  deposited  with  the 
agent. 

Assignments  o/  Equitable  Interests.  —  The  effect  to  be  ascribed  to  this  class 
of  assignments  depends  upon  the  principle  that  a  transfer  which  is  as  com- 
plete as  the  grantor  is  capable  of  making  is  binding  upon  him,  though  it  is 
voluntary.  The  leading  case  in  the  subject  is  Kekewich  v.  Manning,  1  De  Gex, 
M.  &  G.  176.  There  residuary  estate  consisting  of  money  in  the  funds  was 
bequeathed  to  a  mother  and  daughter  in  trust  for  the  mother  for  life,  and 
afterwards  for  the  daughter  absolutely.  By  a  settlement  made  in  contem- 
plation of  the  daughter's  marriage,  the  daughter  assigned  her  interest  under 
the  will  to  trustees,  upon  trust  far  the  issue  of  the  intended  marriage,  and 
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the  niece  of  the  daughter.  It  was  held  that  there  was  a  complete  alienation 
in  favor  of  the  niece,  and  that  the  assignment  might  be  enforced  at  the  in- 
stance of  the  trustees  of  the  settlement  against  the  daughter,  and  the  trus- 
tees of  another  settlement  which  she  made  upon  a  second  marriage.  Knight 
Bruce,  L.  J.,  after  laying  down  the  principle  that  "  a  person  sui  juris,  acting 
freely,  fairly,  and  with  sufficient  knowledge,  ought  to  have,  and  has  it  in  his 
power  to  make,  in  a  binding  and  effectual  manner,  a  voluntary  gift  of  any 
part  of  his  property,  whether  capable  or  incapable  of  manual  delivery, 
■whether  in  possession  or  reversionary,  and  howsoever  circumstanced,"  pro- 
ceeded thus:  "  Suppose  stock  or  money  to  be  legally  vested  in  A  as  a  trustee 
for  B  for  life,  and  subject  to  B's  life  interest,  for  C  absolutely;  surely  it  must 
be  competent  for  C  in  B's  lifetime,  with  or  without  the  consent  of  A,  to 
make  an  efiFectual  gift  of  C's  interest  to  D  by  way  of  mere  bounty,  leaving 
the  legal  interest  and  legal  title  unchanged  and  untouched.  Surely  it  would 
not  be  consistent  with  natural  equity  or  with  reason  or  expediency  to  hold 
the  contrary,  C  being  sui  Juris,  and  acting  freely,  fairly,  and  with  sufficient 
advice  and  knowledge.  If  so  can  C.  do  this  better  or  more  eflectually  than 
by  an  assignment  to  D  ?  "  The  same  doctrine  had  been  previously  announced 
with  somewhat  unnecessary  caution  in  Meek  v.  Kettlewell,  1  Hare,  464,  in  the 
following  terms:  "If  the  equitable  owner  of  property  the  legal  interest  of 
which  was  in  a  trustee,  should  execute  a  voluntary  assignment  of  the  prop- 
erty, and  authorize  the  assignees  to  sue  for  and  recover  the  property  from 
that  trustee,  and  the  assignee  should  give  notice  thereof  to  the  trustee,  and 
the  trustee  should  accept  the  notice  and  act  upon  it,  by  paying  the  dividends 
or  interest  of  the  trust  property  to  the  assignee  during  the  life  of  the  assignor 
and  with  his  consent,  it  might  be  difficult  for  the  executor  or  administrator 
afterwards  to  contend  that  the  gift  of  property  was  not  complete."  Other 
authorities  to  the  same  efifect  are:  Sloane  v.  Cadogan,  Sugden's  V.  &  P.  App. 
26;  Voyle  v.  Hughes,  2  Smale  &  G.  18;  Wilcocks  v.  Hannington,  5  Ir.  Ch. 
45;  Bridge  v.  Bridge,  16  Beav.  315.  The  duty  of  a  trustee,  when  once  fixed, 
cannot  be  changed  by  any  circumstance  which  afterwards  occurs,  as  by  the 
accidental  transfer  of  the  trust  fund  into  court:  Rycroft  v.  Christy,  3  Beav. 
238;  or  by  the  vesting  of  the  legal  interest  in  the  assignor,  there  being  no 
evidence  that  he  could  have  obtained  such  legal  interest  at  the  time  of  the 
■ettlement:  Gilbert  v,  Overton,  2  Hem.  &  M.  110. 

This  class  of  voluntary  trusts  is  subject  to  the  same  rules  as  the  other 
classes,  and  therefore  the  court  will  not  enforce  the  settlement  unless  there 
is  clear  and  distinct  evidence  of  a  declaration  in  favor  of  the  alleged  cestui 
que  trust:  Bentley  v.  Machay,  15  Beav.  12;  nor  will  any  assistance  be  given  to 
execute  a  mere  voluntary  agreement  to  transfer  property  of  which  the 
grantor  is  the  beneficial  owner:  Golyear  v.  Countess  of  Mulgrave,  2  Keen,  81; 
•  Donaldson  v.  Donaldson,  1  Kay,  711;  nor  will  an  assignment  be  upheld  unless 
''everything  that  was  necessary  to  be  done  to  complete  the  transfer  took 
place  ill  the  lifetime  of  the  settler":  Coniugham  v.  PlunJcett,  2  Younga 
&  C.  245.  In  that  case  the  settler  gave  instructions  to  his  attorney  to  pre- 
pare a  settlement  for  the  benefit  of  A,  B,  and  C,  and  to  procure  from  the 
trustees  a  transfer  for  the  purposes  of  settlement.  The  instructions  were  not 
signed,  but  the  settlement  was  prepared  and  a  power  of  attorney  executed 
by  both  the  trustees;  but  the  settler  died  before  he  had  seen  the  settlement, 
anil  l)efore  the  stock  was  actually  transferred.  Held,  that  no  trust  of  the 
stock  was  constituted. 

Assignment  of  Stock,  Shares,  etc.  —  A  voluntary  assignment  of  stock  will 
not  be  enforced  in  equity  unless  the  stock  is  actually  transferred  in  fact. 
Aic  St.  Kep.,  Vol.  XXXIV.  — 14 
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Such  an  assignment  Is  regarded  as  an  imperfect  gift  nntil  the  transfer  is  con- 
summated by  the  necessary  entries  on  the  certificates  of  stock  in  the  books 
of  the  company,  and  the  rule  is  the  same,  whether  the  assignment  be  made 
by  deed,  or  otherwise:  Ellison  v.  Ellison,  6  Ves.  Jr.  656;  Beech  v.  Keep,  18 
Beav.  285;  Bridge  v.  Bridge,  16  Beav.  315;  Dilbn  v.  Coppin,  4  Mylne  &  C. 
647;  Forest  v.  Forest,  34  L.  J.  Ch.  428;  Heartley  v.  Nickolson,  19  L.  R.  Eq. 
233;  Corungham  y.  Plunkett,  2  Younge  &  C.  245;  Searle  v.  Law,  15  Sim.  99; 
Badgley  v.  Votrain,  68  111.  25;  18  Am.  Rep.  641;  Baltimore  Retort  Co.  t. 
Mali,  65  Md.  93;  57  Am.  Rep.  304.  Nor  can  an  attempted  gift  of  shares  be 
treated  as  a  declaration  of  trust  merely  because  the  donor  transmits  divi- 
dends thereon  to  the  donee.  Such  an  act  need  not  necessarily  be  referred 
to  his  character  as  trustee,  since  it  is  equally  applicable  to  his  character  aa 
donor  only:  Heartley  v.  Nicholson,  19  L.  R.  Eq.  233. 

Assignment  of  Chases  in  Action. — The  doctrine  of  the  earlier  cases  upon  this 
subject  may  thus  be  stated  in  the  words  of  the  court  in  Sewell  v.  Moxsy,  2 
Sim.,  N.  S.,  189:  "An  assignment  of  a  chose  in  action  does  not  convey  any 
legal  right.  In  the  view  of  a  court  of  equity,  it  operates  only  as  an  agree- 
ment; and,  if  it  is  voluntary,  the  court  will  not  enforce  it,  at  the  suit  of  the 
assignee  against  the  assignor."  To  the  same  effect  are  Meek  v.  Kettlewell,  1 
Hare,  474;  Edwards  v.'Jones,\\  Mylne  &  C.  226;  Ward  v.  Audland,  8  Beav. 
20;  Scales  v.  Maude,  6  De  Gex,  M.  &.  G.  43.  In  Pen/old  v.  Mold,  4  L.  R.  Eq. 
662,  however,  this  doctrine  was  declared  to  have  been  overruled,  and  it  is 
believed  that  the  weight  of  authority  is  now  in  favor  of  the  opposite  view: 
Blakely  v.  Brady,  2  Dru.  &  Walsh,  311;  Roberts  v.  Lloyd,  2  Beav.  376;  For' 
teseue  v.  Barneit,  3  Mylne  &  K.  36;  Avrey  v.  Hall,  3  Smale  &  G.  315;  Par- 
nell  V.  Huegston,  3  Smale  &  G.  337;  Pearson  v.  Amicable  Office,  27  Beav.  229; 
Kekewich  v.  Manning,  1  De  Gex,  M.  &  G.  187;  Elliott's  Appeal,  50  Pa.  St.  75; 
88  Am.  Dec,  525;  Ellis  v.  Secor,  31  Mich.  185;  18  Am.  Rep.  178;  Rlackerhy 
T.  HoUon,  5  Dana,  520;  Bond  v.  Bunting,  78  Pa.  St.  210;  Camp's  Appeal,  36 
Conn.  88;  4  Am.  Rep.  39;  Re  Bellasis,  12  L.  R.  Eq.  218.  But  an  assignment 
is  incomplete  without  delivery:  Basket  v.  Hassell,  107  U.  S.  602;  Pringle  v. 
Pringle,  59  Pa.  St.  281;  In  re  Crawford,  113  N.  Y.  560;  and  the  delivery 
must  be  such  as  to  confer  npon  the  donee  the  present  right  to  reduce  the 
fund  into  possession:  Basket  v.  Hassell,  107  U.  S.  602;  Sterling  y.  WillanBont 
83  Va.  791.  So  strictly  is  this  requirement  of  delivery  enforced  that  in  the 
recent  case  of  Yancey  v.  Field,  85  Va.  756,  it  was  held  that,  where  delivery 
of  a  bond  was  impossible,  because  it  was  deposited  with  a  court  commissioner 
as  one  of  the  papers  in  a  pending  suit,  the  only  way  in  which  the  assignment 
of  the  bond  could  be  rendered  complete  was  by  a  delivery  of  the  receipt  giveu 
by  the  commissioner  therefor.  But  it  was  remarked  by  the  court  that  this 
was  a  hard  case.  Hence  the  mere  indorsement  of  the  name  of  the  intended 
donee  on  a  bond  not  followed  by  delivery  will  not  pass  title  to  it:  In  re  Craw- 
fwd,  113  N.  Y.  560;  Zimmerman  v.  Streeper,  75  Pa.  St.  147.  On  the  other 
hand  since  a  note  can  only  be  assigned  by  indorsement,  a  transfer  by  a  vol- 
nntary  deed,  purporting  to  assign  a  note  in  trust  for  donee,  cannot  be  upheld: 
Ryan  v.  May,  14  111.  49;  Fortier  v.  Darst,  31  111.  212;  Badgley  v.  Votrain,  68 
111.  25;  18  Am.  Rep.  541.  An  assignment  of  money  in  a  bank  is  not  perfected 
by  a  check  payable  at  a  future  day,  and  the  donor's  estate  will  not  be  bound 
by  such  an  instrument:  Curry  y.  Powers,  70  N.  Y.  212;  26  Am.  Rep.  577.  A 
valid  gift  may  be  made  of  a  debt  due  from  the  donee  to  the  donor;  and  such 
gift  may  be  consummated  by  the  delivery  of  a  receipt  in  full:  Cray  v.  Bar- 
ton, 65  N.  Y.  68;  14  Am.  Rep.  181;  and  the  intention  of  an  obligee  to  make  a 
gift  of  the  interest  on  a  bond  to  the  obligor,  evidenced  by  his  declarations 
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for  that  purpose,  is  sufficiently  executed  by  an  indorsement  of  payment, 
in  the  presence  of  the  obligor,  each  time  the  interest  becomes  payable,  to 
be  valid  and  effective  against  an  heir  at  law  after  the  obligor's  death:  Lewis's 
Estate,  139  Pa.  St.  640. 

That  a  voluntary  settlement  in  trust  of  an  insurance  policy  may  be  en- 
forced is  now  fully  conceded:  Pingrey  v.  National  Life  Im.  Co.,  144  Mass. 
874;  Bond  v.  Bunting,  78  Pa.  St.  210.  A  brief  statement  of  the  facts  in  a  few 
Mses  will  illustrate  the  circumstances,  under  which  the  courts  allow  such  a 
settlement  to  be  valid.  In  Fortescue  v.  Barnett,  3  Mylne  &  K.  36,  J.  B, 
made  a  voluntary  assignment  by  deed,  of  a  policy  of  insurance  upon  his  own 
life,  for  the  benefit  of  his  wife  and  children.  The  deed  was  delivered  to  one 
of  the  trustees,  but  the  grantor  kept  the  policy  in  his  possession.  No  notice 
of  the  transfer  was  given  at  the  insurance  office,  and  J.  B.  afterwards  sur* 
rendered  the  policy  for  a  valuable  consideration,  to  the  insurers.  It  was 
held  that  delivery  of  the  policy  itself  to  the  trustees  was  not  necessary  to 
complete  the  assignment,  and  that  a  valid  trust  had  therefore  been  created 
which  could  not  be  affected  by  the  omission  to  give  notice  at  the  office.  In 
Pearson  v.  Amicable  Office,  27  Beav,  229,  and  Seioell  v.  King,  L.  R.  14  Ch. 
179,  the  same  doctrine  as  to  the  immateriality  of  the  omission  to  notify  the 
insurer  of  the  transfer  was  again  asserted.  The  last  case  goes  very  far  in 
upholding  these  settlements  of  insurance  policies.  K.  being  about  to  marry 
a  second  wife  wrote  to  one  of  the  trustees  of  the  settlement  made  at  the 
time  of  his  first  marriage  a  letter  in  which  he  said  that  he  was  desirous  of 
making  a  settlement  upon  his  children  of  six  policies  of  insurance  on  his 
own  life,  the  particulars  of  which  he  gave.  Three  of  the  policies  were  handed 
to  the  trustee,  the  other  three  being  deposited  with  the  office  as  a  collateral 
security;  but  he  undertook  to  pay  off  the  amount  claimed  upon  these  three, 
BO  as  to  leave  them  free.  He  also  undertook  to  execute  to  the  trustee  writ- 
ten to  and  another  to  be  afterwards  designated,  an  assignment  of  the  six 
policies,  with  covenants  for  certain  purposes.  The  letter  concluded  with 
the  words:  "  Until  the  settlement  is  executed  I  am  to  be  bound  by  this  agree- 
ment in  the  same  manner  as  if  the  settlement  were  actually  executed." 
This  letter  and  the  three  policies  not  deposited  were  sent  a  few  days  after 
the  date  of  the  letter  with  another  letter  containing  this  sentence:  "The  in- 
closed is  the  formal  letter  of  assignment  previous  to  a  deed  and  as  binding." 
Vice-Chancellor  Hall  held  that  the  fact  of  the  settlers  undertaking  to  execute 
a  formal  assignment  containing  certain  other  clauses,  which  would  not  have 
interfered  with  its  substance,  did  not  render  the  settlement  executory  or  in- 
complete. The  express  declaration  of  the  settler  that,  "  until  the  settle- 
ment was  executed,  he  was  to  be  bound  by  the  agreement,"  set  forth  in  the 
first  letter,  was  sufficient  to  negative  that  view.  "In  my  opinion,"  said 
the  learned  judge,  "it  would  be  absurd  to  say  that  when  a  person  has  in- 
tended and  desired  and  striven  to  do  everything  necessary  to  make  a  settle- 
ment, the  court  will  not  hold  it  to  be  a  sufficient  settlement,"  Mr.  Lewin 
doubts  whether  this  case  was  correctly  decided,  for  the  reason  that  some- 
thing further  was  contemplated  by  the  settler  to  make  the  assignment  com- 
plete. But  the  ruling  seems  to  us  fully  justified  by  the  emphatic  declaration 
of  the  settler  that  he  considered  himself  bound  by  his  statements  in  the 
letter,  evidently  implying  that,  whether  the  more  formal  assignment  should 
or  should  not  be  afterwards  executed,  he  had  no  intention  of  retiring  from 
his  position  in  regard  to  the  ownership  of  the  policies.  In  fact  the  trans- 
action may  be  fairly  regarded  as  essentially  a  perfected  settlement  with  a 
power  of  revocation  reserved,  a  circumstance  which,  it  seems  to  be  agreed. 
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will  not  render  a  settlement  the  lesa  binding  or  valid:  Stone  v.  Haciett,  12 
Graj',  227;  Pingrey  v.  National  Life  his.  Co.,  144  Mass.  374;  Estate  of  Smith, 
144  Pa.  St.  428;  27  Am.  St.  Rep.  641;  Lines  v.  Lines,  142  Pa.  St.  149;  24  Am. 
St.  Rep.  487.  But  in  order  that  an  assignment  of  a  policy  may  be  efifectual, 
it  must  pass  out  of  the  control  of  the  assignor.  Hence  where  T.,  havinjjr 
executed  an  assignment  and  placed  it  together  with  the  policy  in  a  sealed 
envelope,  on  the  outside  of  which  he  wrote  the  name  and  address  of  the  as- 
signee, adding,  "please  send  this  to  him  on  my  death,"  with  his  name  sub- 
scribed, afterwards  put  the  envelope  in  the  safe  of  the  firm  of  which  he  was 
a  member  and  during  all  the  interval  between  the  assignment  and  his  death 
continued  to  pay  the  premiums  on  the  policy  the  assignment  was  held  in- 
complete: Trough's  Estate,  75  Pa.  St.  115. 

Oiftsfrom  Husband  to  Wife,  How  far  Sustained  a*  Declarations  of  Trust.  — 
That  a  gift  or  grant  by  a  husband  to  his  wife,  though  bad  in  law,  might 
within  certain  limits  be  upheld  in  equity  as  a  declaration  of  trust  in  her 
favor,  was  the  doctrine  of  the  English  courts,  before  the  passage  of  the  mar- 
ried women's  property  act  made  it  permissible  to  make  such  gifts  directly. 
In  this  country,  as  will  be  seen  from  the  note  to  Wilder  v.  Brooks,  88  Am. 
Dec.  54-56,  most  of  the  courts,  including  the  supreme  court  of  the  United 
States,  relaxed  the  rule  still  further,  and  laid  down  the  broad  principle  that 
the  technical  reasons  of  the  common  law,  which  prevented  the  husband  from 
conveying  property  directly  to  her,  have  long  ceased  to  be  applicable  where 
he  undertakes  to  make  a  voluntary  settlement  for  her  use,  and  that  such  a 
conveyance  is  valid,  unless  it  is  fraudulent  or  impairs  the  rights  of  creditors. 
The  effect  of  these  decisions,  and  of  the  various  married  women's  property 
acts  has  been  to  render  the  earlier  cases  of  little  more  than  historical  inter- 
est to  the  American  lawyer,  and  it  will  therefore  be  sufficient  for  our  pres- 
ent purposes  to  refer  to  the  above  note  and  to  the  various  treatises  dealing 
with  the  subject  of  husband  and  wife. 

Effect  of  Retention  by  Grantor  of  the  Instrument  Creating  a  Voluntary  Trust. 
In  the  well-known  case,  Antrohus  v.  Smith,  12  Ves.  Jr.  39,  Sir  William 
Grant  made  the  following  remarks:  "There  have  been  cases,  in  which  a 
voluntary  conveyance  kept  in  the  possession  of  the  party  during  his  life,  and 
in  his  possession  at  the  time  of  his  death,  has  been  held  to  operate  against 
his  will.  But  in  those  cases  there  was  a  complete  conveyance,  a  transfer  at 
law  of  the  property;  nothing  requisite  to  add  to  the  validity  of  it;  the  in- 
strument permitted  to  remain  uncanceled;  and  all  that  the  court  was  called 
npon  to  do  was  to  say  that  a  will,  a  mere  voluntary  act,  as  much  as  a  deed, 
should  not  be  a  revocation  of  the  deed;  that  is,  that  the  court  would  not 
deny  to  the  deed  its  legal  operation."  In  that  case  a  receipt  for  a  subscrip- 
tion to  a  company,  with  an  indorsement  signed  by  the  owner,  declaring  that 
he  thereby  assigned  to  his  daughter  all  his  title  and  interest,  was  found  among 
the  owner's  papers  after  his  death,  and  there  was  no  evidence  that  he  ever 
parted  with  the  paper.  Held  that  the  assignment  was  not  enforceable.  A 
similar  ruling  was  made  in  Young  v.  Young,  80  N.  Y.  422,  36  Am.  Rep.  634, 
where  the  retention  was  merely  for  the  purpose  of  collecting  the  interest  on 
the  bonds  which  the  instrument  purported  to  transfer.  On  the  other  hand, 
if  the  conveyance  is  fully  executed,  it  is  well  settled  that  the  mere  retention 
of  the  document  by  the  grantor  will  not  impair  the  validity  of  the  gift,  "  unieca 
there  is  clear  and  decisive  proof  that  he  never  parted  or  intended  to  part 
with  its  possession":  Brinclcerhoff  v.  Lawrence,  2  Sand.  Ch.  442  (containing 
an  elaborate  review  of  the  authorities);  Exton  v.  Scott,  6  Sim.  31;  Hall  v. 
Palmer,  3  Hare,  532;  Barlow  v.  Heneage,  Prec.  Ch.  211;  Claverinyv.  Claver' 
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ing,  2  Vern.  471;  Roberts  v.  WiUianvs,  4  Hare,  130;  Bonfeld  v.  Hassell,  32 
Beav.  217;  Fletcher  v.  Fletcher,  4  Hare,  74;  Pr/HQf/e  v.  Pringle,  59  Pa.  St.  281; 
Wallace  v.  Berdell,  97  N.  Y.  13;  Ellis  v.  S'pco?-,  31  Mich.  185;  18  Am.  Rep. 
178;  Benson  v.  Kinard,  3  Strob.  Eq.  371;  Love  v.  Francis,  63  Mich.  181;  6 
Am.  St.  Rep.  290;  Blalockv.  Miland,  87  Ga.  573;  Souverbyev.  Arden,  1  Johns. 
Ch.  240;  Bunn  v.  Winthrop,  1  J  ohns.  Ch.  329.  In  4  Kent's  Commentaries, 
456,  the  rule  is  stated  thus:  "If  both  parties  be  present  and  the  usual  formali- 
ties of  execution  take  place,  and  the  contract  is  to  all  appearance  consum- 
mated without  any  conditions  or  qualifications  annexed,  it  is  a  complete  and 
Talid  deed  notwithstanding  it  be  left  in  the  custody  of  the  grantor."  But  if 
the  deed  is  not  actually  delivered,  it  will  not  pass  the  title  of  the  grantee, 
without  proof  of  the  grantor's  intention  to  pass  it:  Fisher  v.  Hall,  41  N.  Y. 
416;  Martin  v.  Ramsey,  5  Humph.  349;  and  the  retention  of  the  instrument 
may  be  considered  as  evidence  of  the  lack  of  intent:  Uniacke  v.  Giles,  2  Mol- 
loy,  25;  Cotton  v.  King,  2  P.  Wms.  358;  Avtrohus  v.  Smith,  23  Ala.  219; 
Urann  r.  Coates,  109  Mass.  581;  Gerritsh  v.  Institute  /or  Savings,  128  Mass. 
159;  35  Am.  Rep.  365;  Otis  v.  Beckioith,  49  111.  121;  Connecticut  Riv.  Sav. 
Bank  v.  AWee,  64  Vt.  571;  33  Am.  St.  Rep.  944.  It  follows  from  the  above 
principles  that,  if  a  binding,  voluntary  deed  of  settlement  which  is  thus 
retained  is  destroyed  by  the  settler,  it  may  be  re-established  against  the 
legatees  claiming  under  his  will:  Note  to  Sear  v.  Ashwell,  3  Swanst.  411. 

Effect  of  Retention  of  Subject  of  Settlement.  —  Since  delivery  is  essential  to 
the  consummation  of  a  gift,  it  follows  that  whenever  the  donor  undertakes 
to  direst  himself  of  the  entire  ownership,  either  by  a  direct  transfer  to  the 
donee  or  by  conveyance  to  trustees  to  hold  for  the  donee's  benefit,  the  trans- 
action will  not  be  complete  unless  there  is  actual  delivery  of  the  thing  given 
or  of  the  instrument  by  which  the  donor  signified  his  intention  of  parting 
with  the  control  over  it.  "  Delivery  by  the  donor,  either  actual  or  con- 
structive, operating  to  divest  the  donor  of  possession  of,  or  dominion  over, 
the  thing,  is  a  constant  and  essential  factor  in  every  transaction  which  takes 
effect  as  a  completed  gift.  Anything  sliort  of  this  strips  it  of  the  quality  of 
completeness,  which  distinguishes  an  intention  to  give,  which  alone  amounts 
to  nothing,  from  the  consummated  act,  which  changes  the  title.  The  inten- 
tion to  give  is  often  established  by  most  satisfactory  evidence,  although  the 
gift  fails.  Instruments  may  be  ever  so  formally  executed  by  the  donor,  pur- 
porting to  transfer  title  to  the  donee,  or  there  may  be  the  most  explicit  inten- 
tion to  give,  yet  unless  there  is  delivery  the  intention  is  defeated ":  Beaver 
V.  Beaver,  117  N.  Y.  421;  15  Am.  St.  Rep.  531;  Camps  Appeal,  36  Conn. 
88;  4  Am.  Rep.  39;  Gardner  v.  Merritt,  32  Md.  78;  3  Am.  Rep.  115;  PouUain 
T.  PouUain,  79  Ga.  Ill;  Pringle  v.  Pringle,  59  Pa.  St.  281;  Adams  v.  Adams, 
21  Wall.  185;  Tro\o  v.  Shannon,  78  N.  Y.  446;  Yancey  v.  Field,  85  Va.  756; 
Crawford^s  Appeal,  61  Pa.  St.  52;  100  Am.  Dec.  609;  Meriwether  v.  Morrison, 
78  Ky.  572;  Hunter  v.  Hunter,  19  Barb.  631;  Young  v.  Young,  80  N.  Y.  422; 
36  Am.  Rep.  634;  Jacksonv.  Twenty-third  St.  R\j  Co.,  88  N.  Y.  520;  Warriner 
V.  Rogers,  L.  R  16  Eq.  340;  Dougherty  v.  Moore,  71  Md.  248;  17  Am.  St.  Rep. 
624;  Curry  v.  Powers,  70  N.  Y.  212;  26  Am.  Rep.  577;  Trough's  Estate,  75 
Pa.  St.  115;  2  Blackstone's  Commentaries,  441;  2  Kent's  Commentaries,  438; 
2  Schouler  on  Personal  Property,  sec.  66,  and  following  sections.  But  if  the 
intention  to  pass  the  property  is  accompanied  by  an  express  declaration  of 
the  donor  that  he  holds  it  in  trust  for  the  donee,  the  reason  of  the  rule  ceases 
to  exist,  and  the  rule  itself  is  therefore  not  applicable:  Milroy  v.  Lord,  4  De 
Gex,  F.  &  J.  264;  Miller  v.  Clark,  40  Fed.  Rep.  15;  Garner  v,  Ger mania  Life 
In*.  Co.,  110  N.  Y.  266;  EstaU  of  Smith,  144  Pa.  St.  428;  27  Am.  St.  Rep. 
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Wl;  Young y.  Young,  SON.  Y.  422;  36  Am.  Rep.  634;  Scott  v.  Berkshir/'  County 
Sav.  Bank,  140  Mass.  167;  Boone  v.  Citizens' Sav.  Bank,  84  N.  Y.  83;  38  Am. 
Rep.  498.  For  further  authorities  to  the  same  effect,  see  below,  under  the 
subdivision  relating  to  bank  deposits  in  trust. 

Acceptance  of  Oi/t  by  Donee.  — The  rule  is  well  settled  that  if  a  voluntary 
trust  is  otherwise  perfectly  created,  it  will  be  valid,  although  the  cestui  que 
trust  does  not  know  of  its  existence,  and  has  not  signified  his  acceptance  of 
its  benefits:  Tate  v.  Leithead,  1  Kay,  658;  Paterson  v.  Murphy,  11  Hare,  88; 
Fletcher  v.  Fletcher,  4  Hare,  74;  Cumberland  v.  Codrington,  3  Johns.  Ch.  261; 
8  Am.  Dec.  492;  Shepherd  v.  Mclvers,  4  Johns.  Ch.  137;  8  Am.  Dec.  561; 
Moses  V.  Murgatroyd,  1  Johns.  Ch.  119;  7  Am.  Dec.  478;  Nicholl  v.  Mum- 
ford,  4  Johns.  Ch.  529;  Van  Cott  v.  Prentice,  104  N.  Y.  45;  Connecticut  Riv. 
Sav.  Bank  v,  Albee,  64  Vt.  471;  33  Am.  St.  Rep.  944;  Plant  v.  Storey,  131 
Ind.  46.  Under  such  circumstances,  the  rule  is  that  acceptance  of  the  gift 
by  the  donee  will  be  implied,  as  in  all  cases  where  instruments  are  executed 
for  the  benefit  of  a  specified  party:  Blasdel  v.  Locke,  52  N.  H.  238;  Beaver  v. 
Beaver,  117  N.  Y.  421;  15  Am.  St.  Rep.  531;  Dunlapv.  Dnnlap,  94  Mich.  11; 
Stone  V.  King,  7  R.  I.  358;  84  Am.  Dec.  557;  Doe  v.  Knight,  5  Barn.  &  C.  671. 
But  acceptance,  evidenced  by  expenditure  of  money  on  the  faith  of  the  valid- 
ity of  a  writing,  which  shows  that  the  maker  intends  to  make  a  gift,  but 
which  is  not  sufiicient  to  pass  the  legal  estate,  will  entitle  the  donee  to  have 
the  gift  enforced:  Dillwyn  v.  Llewellyn,  31  L.  J.  Ch.  658.  A  demand  by  the 
donee  for  the  property  given,  and  his  effort  to  obtain  possession  thereof, 
after  it  has  come  into  the  hands  of  the  donor's  executors,  is  evidence  of  his 
acceptance:  Hunter  v.  Hunter,  19  Barb.  631.  An  instructive  illustration  of  the 
above  principles  is  furnished  by  the  case  of  Cummings  v.  Bramliall,  120  Mass. 
552,  in  which  it  was  held  that  a  perfect  trust  had  been  created  by  a  decedent, 
who  transferred  bank  shares  to  himself  as  trustee  for  his  daughter,  though 
he  retained  control  of  them,  and  appropriated  the  dividends  to  himself,  and 
the  daughter  did  not  know,  until  after  his  death,  that  the  transfer  had  been 
made. 

Acceptance  by  Trustee. — The  general  rule  is,  that  if  a  voluntary  trust 
is  perfectly  created,  neither  notice  to,  nor  acceptance  by,  the  trustee  is  ne- 
cessary to  entitle  the  cestui  que  trust  to  have  it  enforced:  Fletclier  v.  Fletcher, 
4  Hare,  74;  Stone  v.  King,  7  R.  I.  358;  84  Am.  Dec.  557;  Tierney  v.  Wood, 
19  Beav.  330;  Jones  v.  Jones,  23  Week  Rep.  1;  Tate  v.  Leithead,  1  Kay,  658; 
EllioU'a  Appeal,  50  Pa.  St.  75;  88  Am.  Dec.  525;  Minot  v.  Tilton,  64  N.  H, 
371;  Adams  v.  Adams,  21  Wall.  185;  King  v.  Donnelly,  5  Paige,  46,  But^ 
if  the  trust  is  not  completely  executed,  it  is  held  that  the  mere  fact  of  its 
being  accepted  by  the  donee  will  not  render  it  enforceable:  Cotton  v.  Oraham, 
84  Ky.  672.  In  regard  to  the  assignment  of  an  equitable  interest,  however, 
there  has  been  some  conflict  of  opinion.  In  some  of  the  earlier  cases  the 
judges  seem  to  have  been  of  opinion  that  the  rights  of  the  new  beneficiary 
would  not  be  perfected  unless  notice  was  given  to  the  trustees,  and  they 
acted  upon  the  notice:  Rycroft  v.  Christy,  3  Beav.  238;  Bridge  v.  Bridge,  16 
Beav.  315.  In  Meek  v.  Kettlewell,  1  Hare,  464;  1  Phill.  Eq.  342,  the  vice- 
chancellor  expressly  decided  that  "a  voluntary  assignment  of  mere  expect- 
ancy, not  communicated  to  those  in  whom  the  legal  interest  is,  does  not  cre- 
ate a  trust."  In  Keketoich  v.  Manning,  1  De  Gex,  M.  &  G.  176,  the  Lords 
Justices,  though  deciding  that  an  assignment  of  an  equitable  interest  out- 
standing in  the  hands  of  trustees  might  be  made  so  as  to  bind  the  donor, 
declined  to  say  whether,  in  their  opinion,  the  absence  of  notice  would  affect 
the  validity  of  the  transfer.     The  doctrine  of  the  more  recent  cases,  bow- 


Feb.  1891.]  Williamson  t>.  Yager.  215 

ever,  is  that  no  sncb  notice  is  required  so  long  as  only  the  rights  of  the 
grantor  and  grantee  are  in  question:  Donaldson  v.  Donaldson,  1  Kay,  711; 
Be  May's  Ti-usts,  5  N.  R.  67.  As  this  is  the  rule  in  the  analogous  case  of 
the  equitable  assignment  of  a  fund  in  the  hands  of  a  debtor:  Muir  v.  ScJienck, 
3  Hill,  228;  38  Am.  Dec.  633;  and  as  there  seems  to  be  no  valid  reason  for 
departing  in  this  instance  from  the  general  principle  that  notice  to  the  trus- 
tees of  a  voluntary  settlement  is  not  necessary,  it  is  conceived  that  the  doc- 
trine of  these  later  decisions  will  for  the  future  prevail. 

Declarations  of  Trust  Testamentary  in  Character. — In  determining  the  valid- 
ity of  voluntary  settlements,  the  fact  that  the  gift  is  not  to  take  effect  until 
after  the  donor's  death  is  often  of  controlling  weight.  A  paper  of  testamentary 
character  purporting  to  make  a  gift  cannot  be  turned  into  a  declaration  of 
trust:  Warrinerv.  Rogers,  16  L.  R.  Eq.340;  Heartleyv.  Nicholson,  19  L.  R.  Eq. 
233;  Young  v.  Young,  80  N.  Y.  422;  36  Am.  Rep.  634;  citing  with  approval 
2  Schouler  on  Personal  Property,  118.  If  a  paper  is  to  operate  as  a  will,  it 
must  be  executed  with  the  same  formalities  as  a  will:  Badgley  v.  Votrain, 
68  111.  25;  28  Am.  Rep.  641;  Olney  v.  Hoioe,  89  111.  556;  31  Am.  Rep.  105; 
Taylor  v.  Taylor,  2  Humph.  597;  Egerton  v.  Carr,  94  N.  0.  648;  55  Am. 
Rep.  630;  Sterling  v.  Wilkinson,  83  Va.  791;  Mitchell  v.  Smith,  4  De  Gex, 
J.  &,  S.  422;  Hughes  v.  Stubhs,  1  Hare,  476;  Scales  v.  Maude,  4  De  Gex, 
M.  &  G.  43;  Appeal  of  Wayneshurg  College,  111  Pa.  St.  130;  56  Am.  Rep. 
252;  Frederick's  Appeal,  52  Pa.  St.  338;  91  Am.  Dec.  159.  The  reservation 
of  a  power  to  revoke,  on  condition  that  the  beneficiaries  should  have  no 
legal  or  equitable  right  to  the  principal  or  income  during  the  donor's  life, 
provisions  that  the  trustee  should  hold  the  property  subject  to  grantor's 
direction  and  control  till  his  death,  and  that  the  trust  should  at  once  cease, 
and  determine  if  any  attempt  should  be  made  to  interfere  with  the  execu- 
tion thereof,  or  to  claim  the  property  contrary  to  the  conditions  imposed, 
are  facts  inconsistent  with  the  existence  of  a  perfectly  executed  trust:  Van 
Cott  V.  Prentice,  104  N.  Y.  45.  On  the  other  hand,  a  transfer  is  not  neces- 
sarily invalid,  because  the  trust  created,  in  some  of  its  features,  looks  to  a 
disposition  of  the  property  after  the  donor's  death,  provided  a  present  in- 
terest is  vested  in  the  donee  and  the  trust  takes  effect  at  once:  Fletcher  v. 
Fletcher,  4  Hare,  74;  Stone  v.  Hackett,  12  Gray,  227;  Thompson  v.  McDowell, 
2  Dev.  &  B.  463;  Massey  v.  Huntington,  118  111.  80.  In  Egerton  v.  Carr,  94 
N.  C.  648,  55  Am.  Rep.  630,  it  was  said  that  absence  of  reservation  of  au- 
thority over  or  interest  in  personalty  given  in  trust  to  be  divided  after  death 
is  strong  evidence  that  the  instrument  of  transfer  is  a  deed,  not  a  will.  But 
it  seems  that  the  reservation  of  a  power  to  direct  the  trustee  as  to  the  man- 
ner in  which  the  trust  property  shall  be  invested  does  not  necessarily  make 
an  instrument  testamentary.  Thus  in  Forney  v.  Remey,  77  Iowa,  549,  it  was 
held  tliat  a  written  instrument  transferring  personal  property  to  a  trustee, 
who  was  charged  to  pay  the  income  therefrom,  after  defraying  expenses,  to 
the  grantor  so  long  as  she  lives,  and  to  make  such  investments  in  real  estate 
as  she  may  direct,  and  at  her  death  distribute  the  property  in  equal  shares 
among  her  children,  was  not  invalid  as  being  a  testamentary  disposition  of 
property  not  executed  as  required  by  law,  but  was  a  deed  of  trust  operating 
in  proesenli,  and  therefore  valid.  A  sealed  paper,  referred  to  in  the  other 
documents  declaring  a  trust,  is  a  component  part  of  such  declaration,  and 
the  mere  fact  that  the  deed  of  trust  directs  that  it  should  not  be  opened  till 
after  the  settler's  death,  does  not  make  it  testamentary  in  character;  nor 
does  the  fact  that  the  trustee  is  ignorant  of  the  contents  of  the  paper 
ehange  the  result:   Van  CoU  v.  Prentice,  104  N.  Y.  45.     In  Sterling  v.  Wil- 
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kinson,  83  Va.  791,  it  was  ruled  that  a  written  receipt  for  bonds  giv^n  by 
an  alleged  trustee,  who  undertook  to  pay  the  interest,  when  collected,  i<y 
the  donor,  and  in  case  of  his  death,  to  divide  the  bonds  equally  among  cer« 
tain  persona,  did  not  create  a  complete  and  irrevocable  trust  in  favor  of  th« 
distributeea.  If  the  court  meant  to  lay  down  the  general  proposition  that  a 
provision  in  an  instrument  creating  a  trust  by  which  it  is  required  that  the 
interest  accruing  from  the  trust  property  shall  be  paid  to  the  donor  during 
his  life  will  render  the  instrument  testamentary,  this  case  seems  to  be 
hardly  consistent  with  the  authorities  cited  above.  In  fact,  the  court  ex- 
pressly declared  in  Young  v.  Young,  80  N.  Y.  422,  36  Am.  Rep,  634,  that  it 
is  undoubtedly  practicable  to  make  a  valid  gift  in  praesenti  of  an  instrument 
securing  the  payment  of  money,  reserving  to  the  donor  the  accruing  inteiw 
est,  and  stated  the  ways  in  which  this  could  be  done. 

Whether  a  Trust  is  Perfectly  Created  or  Not  w  a  Question  of  FaU  in  Each 
Case,  and  the  court,  in  determining  the  fact,  will  give  effect  to  the  situation 
and  relation  of  the  parties,  the  nature  and  situation  of  the  property,  and  the 
purposes  or  objects  which  the  settler  had  in  view  in  making  the  disposition: 
Lynn  v.  Lynn,  135  111.  19;  Jones  v.  Loch,  1  L.  R.  Eq.  25;  Henson  v.  Kinard, 
3  Strob.  Eq.  371;  Oadsdenv.  Whaley,  14  S.  C.  210.  The  onus  probandi  lies 
on  the  person  who  sets  up  the  declaration  of  trust,  and  the  evidence  in 
support  of  it  must  be  clear  and  distinct:  Roberts  v.  Roberts,  11  Jur.,  N.  S., 
992.  Testimony  in  regard  to  the  declarations  and  acts  of  the  donor,  before 
or  about  the  time  at  which  the  gift  is  alleged  to  have  been  made,  are  admis- 
sible for  the  purpose  of  showing  the  intention  of  the  donor,  and  the  char* 
acter  of  the  act:  Miller  v.  Clark,  40  Fed.  Rep.  16;  Connecticut  Riv.  Sav.  Bank 
V.  Albee,  64  Vt.  471;  33  Am.  St.  Rep.  944;  Hunter  v.  Hunter,  19  Barb.  631. 
But  the  declarations  of  such  donor  made  after  the  creation  of  the  trust  are 
not  admissible  to  rebat  the  fact  of  its  creation:  Smiley  v.  Pearce,  98  N.  C. 
185;  Connecticut  Riv.  Sav.  Bank  v.  Albee,  64  Vt.  471;  33  Am.  St.  Rep.  944. 
Nor  can  parol  evidence  be  received  to  vary  the  contents  of  an  instrument 
creating  a  trust:  Boykin  r.  Pace,  64  Ala.  68;  Pillot  v.  London,  46  N.  J.  Eq. 
310;  as  to  raise  a  trust  in  the  proceeds  of  an  insurance  policy,  expressed 
to  be  payable  to  the  "  heirs  or  representatives":  Wason  v.  Colburn,  99  Mass. 
342.  On  the  other  hand,  when  the  written  evidence  of  a  trust  is  ambiguous, 
such  evidence  is  admissible  to  rebut  the  presumption  of  a  trust:  Steere  v. 
Steere,  5  Johns.  Ch.  1;  9  Am.  Dec.  256. 

Against  wliom  a  Voluntary  Settlement  is  Valid  —  Subsequent  Purchasers  and 
Creditors.  —  As  regards  voluntary  settlements  of  land,  the  rule  as  estab- 
lished in  England  is,  that  they  may  be  avoided  by  creditors  or  by  subsequent 
purchasers  with  or  without  notice:  Williamson  v.  Codrington,  1  Ves.  516; 
Buckle  V,  Mitchell,  18  Ves.  112;  James  v.  Bydder,  4  Beav.  600;  and  the  cases 
cited  in  Chancellor  Kent's  opinion  in  Steri-y  v.  Arden,  1  Johns.  Ch.  261, 
where  this  rule  was  followed.  See  also  Lewin  on  Trusts,  *77.  Nor  will 
such  a  settlement  prevail  against  a  second  settlement  executed  upon  a  mar- 
riage: Sloaner.  Cadogan,  Sugden's  V.  &  P.  App.  26;  Crokerv.  Martin,  1  Dowl., 
N.  S.,  15;  1  Bligh,  N.  S.,  573.  From  this  point  of  view  a  settlement  on  a 
meritorious  consideration  is  deemed  voluntary:  Finch  v.  Winch  "Ison,  1  P. 
Wms.  277;  Pulvertoft  v.  Pulvertoft,  18  Ves.  99.  But  a  mortgage  subsequent 
to  the  settlement  is  a  revocation  pro  tanto  only:  Perkins  v.  Walker,  1  Vern. 
17;  Thorne  v.  Thome,  1  Vern.  41.  This  doctrine  is  carried  out  to  its  logical 
conclusions,  and  therefore  the  existence  of  a  prior  voluntary  settlement  is 
not  a  sufficient  ground  to  induce  a  court  of  equity  to  refuse,  at  the  grantee's 
instance,  to  enforce  a  contract  to  convey  land  in  favor  even  of  a  purchaser 
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who  has  notice  of  the  trust:  Buckle  v.  Mitchell,  18  Ves.  112;  Willots  v.  Busby, 

5  Beav.  193.  Such  a  grantee,  it  was  said  in  the  former  case,  "has  no  more 
right  than  the  grantor  to  object  to  the  completion  of  the  contract  for  the 
sale  of  the  settled  estate."  Nor  will  the  court  decree  that  a  voluntary  con- 
veyance shall  be  delivered  up  to  a  purchaser  for  value:  Oxley  v.  Lee,  1  Atk. 
625;  Walker  v.  Burrows,  1  Atk.  94;  De  Hougliton  v.  Money,  35  Beav,  98. 
On  the  other  hand,  a  vendor  will  not  be  assisted  to  defeat  a  prior  voluntary 
settlement  made  by  himself,  and,  when  the  vendee  objects  to  the  title  ou 
the  ground  of  auoh  a  settlement,  specific  performance  of  the  contract  will 
not  be  enforced:  Smith  v.  Garland,  2  Mer.  123;  unless  such  vendee  expressly 
Bays  that  he  is  willing  to  complete  the  purchase  on  having  a  good  title:  Peter 
▼.  Nicholls,  11  L.  R.  Eq.  391.  If  a  covenant  is  inserted  in  a  voluntary  set- 
tlement binding  the  grantor  to  warrant  and  defend  the  land  conveyed,  the 
cestui  que  trust  will  have  a  right  to  satisfaction  out  of  the  grantor's  personal 
aasets,  if  he  is  evicted:  Williamson  v.  Codrimjton,  1  Ves.  Sr.  516;  but  if  such 
a  settlement  is  avoided  by  a  subsequent  sale,  the  volunteer  grantee  has  no 
equity  against  the  purchase  money  payable  to  the  grantor:  Daking  v.  Whim' 
per,  26  Beav.  568. 

In  this  country  the  English  doctrine  is  generally  repudiated  in  the  more 
recent  decisions,  as  will  be  seen  from  the  note  to  Jenkins  v.  Clement,  14  Am. 
Dec.  708.  In  addition  to  the  cases  there  cited,  reference  may  be  made  to 
the  elaborate  dissenting  opinion  of  Judge  Spencer  in  Verplank  v.  Sterry,  12 
Johns.  536,  7  Am.  Dec.  348,  for  a  powerful  criticism  of  the  reasoning  of  the 
English  courts. 

The  above  rule  as  to  the  voidability  of  voluntary  settlements  of  land  rests 
npon  the  construction  of  the  statute  27  Eliz.,  and  therefore  it  is  held,  even 
in  England,  that  subsequent  purchasers  cannot  obtain  relief  against  a  prior 
voluntary  settlement  of  personalty  made  by  a  person  not  indebted  at  the 
time:  Jones  v.  Cronche,  1  Sim.  &  St.  315;  Bill  v.  Cureton,  2  Mylne  &  C.  503. 

Oruntor  and  Persons  Claiming  Under  Him  by  Voluntary  Conveyances.  — 
Whatever  view  may  be  taken  as  to  the  rights  of  purchasers,  there  is  no  dis- 
pute as  to  the  principle  that  voluntary  settlements  of  all  kinds  are  good 
against  the  grantor  and  those  claiming  under  him:  Leech  v.  Leech,  1  Ch.  Cas. 
249;  Smith  v.  Garland,  2  Mer.  123;  Williamson  v.  Codrington,  1  Ves.  Sr.  516; 
Dolphin  V.  Aylward,  4  L.  R.  H.  L.  486;  Curtis  v.  Price,  12  Ves.  103;  Attorney- 
general  V.  When-wood,  1  Ves.  Sr.  535;  Uniacke  v.  Giles,  2  Molloy,  25;  and 
that  the  first  of  two  voluntary  settlements  has  precedence,  whether  the  lat- 
ter is  a  deed  or  a  will:   Villers  v.  Beaumont,  1  Vern,  100;  Ellison  v.  Ellison, 

6  Ves.  656;  Ward  v.  Audland,  8  Beav.  201;  Chadwick  v.  Doleman,  2  Vern. 
630;  Glavering  v.  Clavering,  2  Vern.  471;  Croker  v.  Martin,  1  Bligh,  N.  S., 
573;  Lanham  v.  Pirie,  3  Jur.,  N.  S.,  704;  Bolion  v.  Bolton,  3  Swanst.  414; 
Bennett  v.  Bernard,  10  Ir.  Eq.  584;  Scott  v.  Scott,  11  Ir.  Eq.  487;  Boughton 
V.  Bottghton,  1  Atk.  625;  Curtis  v.  Price,  12  Ves.  103;  Kopp  v.  Gunther,  95 
Cal.  64. 

Revocation  <j/"  Voluntary  Settlements.  —  It  is  well  established  that  an  unre- 
▼oked  trust  is  valid,  even  though  an  express  power  of  revocation  has  been 
reserved:  EUison  v.  Ellison,  6  Ves.  656;  Stone  v.  Hackett,  12  Gray,  227;  Pinjrey 
T.  National  Life  Ins.  Co.,  144  Mass.  374;  Estate  of  Smith,  144  Pa.  St.  428;  27 
Am.  St.  Rep.  641;  Dickerson's  Appeal,  115  Pa.  St.  198;  2  Am.  St.  Rep.  647; 
Lines  v.  Lines,  142  Pa.  St.  149;  24  Am.  St.  Rep.  487;  Von  Hesse  v.  Machtye, 
136  N.  Y.  114;  and  that  the  reservation  of  such  a  power  is  necessary  to  en- 
able the  settler  to  revoke  the  trust  when  once  it  is  fully  executed.  He  can- 
not revoke  it  at  his  own  pleasure,  though,  as  has  been  already  stated,  he 
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may,  according  to  some  anthorities,  defeat  it  by  a  subsequent  transfer  of 
the  property  for  valuable  consideration:  Anon.,  Amb.  266;  Villera  v.  Beatt' 
mont,  1  Vern.  100;  Ex  parte  Pye,  18  Ves.  Jr.  149;  Wwral  v.  Jacob,  3  Mer. 
270;  Kuye  v.  Moore,  1  Sim.  &  St.  61;  Cotteen  v.  Missing,  1  Madd.  185;  Chra- 
hamy.  Graham,  1  Ves.  Jr.  274;  Pukerto/t  v.  PtUvertq/t,  18  Veg,  Jr.  99;  Setoall 
T.  Roberts,  115  Mass.  272;  Pateraon  v.  Murphy,  11  Hare,  88;  Pedder  ▼. 
Mostly,  31  Bear.  159;  Swing  v.  /omm,  130  Ind.  247^  Light  v.  5cott,  88  IlL 
239;  Stone  v.  ^ingr,  7  R.  I.  358;  84  Am.  Dec.  557;  Mabie  v.  Bailq/,  95  N.  Y. 
206;  Salisbury  y.  Bigelow,  20  Pick.  174;  Connecticut  Jiiv.  Sav.  Banky.  A  Wee, 
M  Vt.  471;  33  Am.  St.  Rep.  944;  Kopp  v.  Ounlher,  95  Cal.  64;  Hildreth 
T.  Eliot,  8  Pick.  293.  Nor  will  a  different  rule  be  applied  merely  because 
the  fand  has  got  back  into  the  settler's  possession:  Brovme  y.  Cavendish 
1  Jones  &  L.  637.  Th«  essential  question  in  each  case  is  whether  an  imme. 
diate  beneficial  interest  has  vested  in  the  eestuis  que  trust:  Bitter'a  Appeal,  59 
Pa.  St.  9;  Taylor  v.  James,  4  Desaus.  Ch.  5;  Gay  lord  v.  La  Fayette,  115  Ind. 
423;  Sargent  v.  Baldwin,  60  Vt.  17.  If  that  is  the  effect  of  the  instrument, 
the  trust  cannot  be  revoked  witliout  their  consent:  Minot  r.  Tilton,  54 
N.  H.  371;  Qulich  v.  Oulich,  39  N.  J,  Eq.  401;  Crue  v.  Caldwell,  62  N.  J.  L. 
816;  Oamer  v.  Oermania  L.  Ins.  Co.,  110  N.  Y.  266;  Ewing  v.  Shanahan, 
113  Mo.  188.  An  interest  may  sometimes  vest,  even  though  the  design 
Dated  cestui*  que  trust  are  not  yet  in  existence,  as  where  a  voluntary  set* 
tlement  is  made  for  the  benefit  of  such  children  as  the  settler  may  have: 
Peter  r.  Espinasse,  2  Mylne  &  K.  496;  Wrig/it  v.  Miller,  8  N.  Y.  9;  59  Am. 
Dea  438.  And  where  the  ultimate  enjoyment  of  the  benefits  of  the  trust 
ia  postponed,  and  the  rights  of  the  beneficiaries  will  be  lost  unless  certain 
acts  are  performed  during  the  interval  that  will  elapse  before  the  time  of 
enjoyment  arrives,  the  settler  cannot,  after  performing  the  necessary  acts 
for  a  given  period,  defeat  those  rights  by  abandoning  such  performance,  but 
the  beneficiaries  may  protect  themselves  by  doing  what  is  requisite  to  com* 
plete  their  title  to  the  trust  property.  Hence  a  person  who  has  taken  out 
an  insurance  policy  on  his  own  life  as  trustee  for  others  cannot  revoke  the 
trust  merely  by  omitting  to  pay  the  premiums  after  a  certain  time;  for  the 
eestuis  que  tnist  may  keep  the  policy  alive  by  paying  the  pre'miums  them- 
selves: Pingrey  v.  National  Life  Ins.  Co.,  144  Mass.  374. 

Revocation  qf  Naked  Trusts. — "The  rule,  as  it  has  long  existed,  and,  aa 
affirmed  by  the  courts  of  England  and  America,  is  that  where  there  is  a 
voluntary  gift  of  the  entire  estate  of  the  donor,  a  reservation  of  the  princi* 
pal  interest  by  him,  and  no  power  of  revocation,  the  instrument  will  be  held 
ineffective  against  its  author,  unless  it  appears  that  there  was  an  intention 
to  make  it  irrevocable ":  Ewing  v.  Wilson,  132  Ind.  223;  Farrelly  v. 
Ladd,  10  Allen,  127;  Beatson  v.  Beatson,  12  Sim.  281.  In  anch  a  ease  a  re- 
conveyance will  be  decreed,  even  though  the  settlement  was  made  for  the 
purpose  of  defrauding  creditors:  Oumes  v.  Oumes,  23  N.  J.  Eq.  60. 

Revocation  of  Incomplete  Trusts. — Where  money  is  delivered  by  one  per- 
son to  another,  without  consideration,  to  be  applied  to  the  use  of  a  third 
person,  the  order  to  apply  may  be  countermanded  by  the  depositor  at  any 
time  before  the  money  has  been  appropriated  to  the  uses  intended:  Thweatt 
V.  McCullough,  84  Ala.  517;  6  Am.  St.  Rep.  391.  Similarly  the  consent  of 
a  married  woman,  given  before  commissioners,  to  the  transfer  and  payment 
to  her  husband  of  stock  and  cash  standing  in  court  to  her  separate  account, 
does  not  amount  to  a  declaration  of  trust,  and  her  consent  may  be  revoked 
at  any  time  before  the  transfer  has  been  completed:  Pei\fold  r.  Mold,  4  H 
R.  Eq.  562. 
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Revocation  on  the  Oround  of  Mistake,  Fraud,  etc. —  The  rules  abore  stated 
are,  of  course,  subject  to  the  qualification  that  equity  will  not  allow  a  vol- 
untary deed  of  settlement  to  stand,  if  its  execution  is  shown  to  have  been 
ihe  retmlt  of  mistake,  accident,  or  fraud,  or  mental  incapacity:  Vineyv, 
AbboU,  109  Mass.  302;  Sewallv.  Roberts,  115  Mass.  272;  Minot  v.  Tilton,  64 
N.  H.  371;  Keyes  v.  Carleton,  141  Mass.  45;  55  Am.  Rep.  446;  Bridgman  v. 
Oreen,  2  Ves.  Jr.  627;  Huguenin  v.  Baseley,  14  Ves.  273.  The  donor,  there- 
fore,  may  revoke  his  gift,  if  it  is  not  meant  to  be  irrevocable,  even  though 
no  power  of  revocation  is  reserved:  Wollaston  v.  Tribe,  9  L.  R.  Eq.  44;  For- 
•haw  V.  Forshaio,  30  Beav.  243;  Aylesworth  v.  Whitamb,  12  R.  I.  298.  Some 
cases  lay  down  the  rule  that,  where  no  deliberate  intention  appears  in  an 
instrument  creating  a  voluntary  trust  to  make  it  irrevocable,  the  omission 
of  a  power  of  revocation  is  ^ma  facie  evidence  of  a  mistake:  Aylesworth  v. 
Whitamb,  12  R.  L  298;  Oarmey  v.  Mundy,  24  N.  J.  Eq.  243;  RusteWs  Appeal, 
76  Pa.  St.  269.  A  corollary  to  this  doctrine  is  that  a  person  taking  a  benefit 
under  a  voluntary  settlement  in  which  no  power  of  revocation  has  been  re- 
served has  the  burden  of  proving  that  the  gift  was  meant  by  the  donor  to 
he  irrevocable:  Wollaston  v.  Tribe,  9  L.  R.  Eq.  44.  The  absence  of  such 
a  power  will  sometimes  induce  the  court  to  set  aside  the  settlement,  even 
when  the  settler  has  acted  with  deliberation  and  under  the  advice  of  friends 
who  really  intended  it  for  his  benefit:  Everett  v.  Everett,  10  L.  R.  Eq.  405. 
If  the  mistake  is  that  the  settler  was  ignorant  as  to  what  the  legal  effect  of 
the  deed  would  be,  relief  will,  as  a  general  rule,  be  denied:  Dupre  v.  Thomp- 
ton,  4  Barb.  280.  In  the  early  case  of  Lee  v.  Henley,  1  Vern.  37,  it  was  said 
that  an  omission  in  a  voluntary  deed  will  not  be  supplied  in  equity;  but, 
the  authorities  just  cited  show  that  this  statement  is  too  sweeping,  for  the 
principles  there  announced  are  broad  enough  to  cover  an  omission  arising 
from  fraud,  mistake,  or  accident.  On  the  other  hand,  if  reformation  of 
the  settlement  is  asked  for  merely  on  the  ground  that  it  does  not  express 
the  alleged  intentions  of  the  parties,  relief  will  not  be  granted,  unless  all 
the  parties  consent:  PhiUipson  v.  Kerry,  32  Beav.  628;  Broum  v.  Kennedy, 
33  Bear.  133. 

Trust  Deeds  for  Benefit  of  Creditors. — In  England  it  is  the  established 
doctrine  that  a  conveyance  of  property  to  trustees  for  the  payment  of  the 
settler's  debts  is  voluntary,  and  therefore  revocable  at  any  time  before 
it  has  been  communicated  to  the  creditors  and  acted  upon  by  them:  Walwyn 
T.  Coutis,  3  Sim.  14;  3  Mer.  707;  Oarrard  v.  Lauderdale,  3  Sim.  1;  2  Russ.  & 
M.  451;  La  Touch  v.  Earl  of  Lucan,  7  Clark  &  F.  772;  Acton  v.  Woodgate, 
2  Mylne  &  K.  492;  Steele  v.  Murphy,  3  Moore  P.  C.  C.  445;  Re  Sanders, 
47  L.  J.  Ch.  667;  BiU  ▼.  Cureton,  2  Mylne  &  C.  503;  Johns  v.  James,  L.  R. 
8  Ch.  Div.  744;  Oriffith  v.  Ricketts,  7  Hare,  299.  In  America  the  creditors 
are  presumed  to  accept  the  benefit  of  the  settlement,  and  it  cannot  be  re- 
voked after  the  property  has  come  into  the  hands  of  the  trustees:  Nicoll  v. 
Mtimford,  4  Johns.  Ch.  523;  Rankin  v.  Lodor,  21  Ala.  380;  Brooks  v.  Mar- 
bury,  11  Wheat.  78;  New  England  Bank  y.  Lewis,  8  Pick.  113;  Bank  of  United 
States  v.  Huth,  4  B.  Mon.  423;  Cunningham  v.  Freeborn,  11  Wend.  241; 
Robertson  v.  Sublett,  6  Humph.  313.  See  further  on  this  subject  the  notes  to 
Oakley  v.  Hibbard,  44  Am.  Deo.  426-428;  Gibson  r.  Chedic,  90  Am.  Dec.  507- 
510. 

Deposits  m  Trust  for  ^4  no<A«r.  —  This  class  of  voluntary  trusts  has  given 
rise  to  a  great  deal  of  litigation,  and  the  decisions  of  the  courts  in  different 
■tatM  show  an  irreconcilable  conflict  of  opinion  ijs  to  the  circumstances 
vnder  which  the  donor  shall  be  held  to  have  parted  with  his  control  of  the 
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subject  of  the  gift.  This  disagreement  seems  to  have  arisen  mainly  from 
the  peculiar  difficulty  there  is  in  ascertaining  the  real  intention  of  the  donor 
under  the  special  circumstances  of  the  case.  "We  cannot,"  said  Justice 
Andrews  in  the  recent  ca9e  of  Beaver  v.  Beaver,  117  N.  Y.  421,  15  Am.  St. 
Rep.  531,  "close  our  eyes  to  the  well-known  practice  of  persons  depositing 
in  savings  banks  money  to  the  credit  of  real  or  fictitious  persons,  with  no 
intention  of  divesting  themselves  of  ownership.  It  is  attributable  to  various 
reasons,  —  reasons  connected  with  taxation;  rules  of  the  bank  limiting  the 
amount  which  any  one  individual  may  keep  on  deposit;  the  desire  to  obtain 
high  rates  of  interest  where  there  is  a  discrimination  based  on  the  amount 
of  the  deposits;  and  the  desire  on  the  part  of  many  persons  to  veil  or  conceal 
from  others  knowledge  of  their  pecuniary  position."  In  addition,  the  cases 
are  often  complicated  by  the  necessity  of  considering  the  effect  of  the  by- 
laws wliicli  are  made  a  part  of  the  contract  between  the  depositor  and  the 
bank,  and  different  judges  have  taken  different  views  as  to  the  meaning  of 
by-laws  of  a  similar  character.  Under  the  circumstances,  therefore,  it  is 
not  surprising  that  this  department  of  the  law  of  voluntary  trusts  is  even 
less  consistent  than  the  others.  The  most  that  can  be  done  in  any  c^s- 
cussion  of  the  subject  is  to  group  the  cases  under  convenient  headings  which 
will  indicate  with  reasonable  clearness  the  leading  principles  upon  which 
the  decisions  have  been  based.  It  should  be  noted  that  when  questions  arise 
as  to  the  validity  of  transfers,  itmakes  no  difference  whether  the  controversy 
is  between  the  payee  and  the  drawer's  legal  representatives,  or  between  the 
payee  and  the  drawee:  Curry  v.  Powers,  70  N.  Y.  212;  26  Am.  Rep.  577. 
The  rights  of  the  parties,  therefore,  are  the  same  whether  it  is  sought  to 
make  the  bank  or  the  representatives  of  the  douor  a  trustee  of  the  fund 
alleged  to  have  been  given.  But  there  is  one  important  exception  to  this 
rule,  viz. :  that  where  presentation  of  the  pass  book  is  made  sufficient  au- 
thority to  the  bank  to  make  any  payment  to  the  bearer  thereof,  a  payment 
to  the  depositor  himself  or  his  administrators  will  discharge  the  bank  in  the 
absence  of  any  notice  from  the  beneficiary,  or  of  any  claim  or  interference 
by  him:  Boone  v.  Citizeiis  Sav.  BaiiTc,  84  N.  Y.  83;  38  Am.  R,ep,  498. 

Parol  Evidence  is  Admissible  to  Rehut  the  Pie^uivption  of  the  Trust.  — The 
principle  upon  which  courts  have  refused  to  allow  the  effect  of  a  perfectly 
created  trust  to  be  attributed  to  the  mere  circumstance  of  making  a  deposit 
"as  trustee  for  "  or  "in  trust  for  "  another  is  thus  stated  in  Davis  v.  Lanawet 
County  Sav.  Bank,  53  Mich.  163:  "The  bank  book  is  no  contract,  and  is  only 
one  of  the  means  of  indicatintr  the  state  of  the  funds.  Whatever  presump- 
tions may  arise  from  it,  and  whatever  protection  may  be  given  to  acts  inno- 
cently done  on  that  presumption,  it  cannot  exclude  explanatory  evidence  "j 
Northrop  v.  Hale,  72  Me.  275;  Powers  v.  Provident  Inst,  for  Savings,  124  Mass. 
377.  Hence  the  real  purpose  of  the  depositor  may  be  shown  by  evidence 
of  his  antecedent  or  contemporaneous  declarations:  Scott  v.  Berkshire  County 
Sav.  Bank,  140  Mass.  157;  Connecticut  Riv.  Sav.  Bank  v.  Albee,  64  Vt. 
671;  33  Am.  St.  Rep.  944;  of  contemporaneous  facts:  Mabie  v.  Bailey,  95 
N.  Y.  206;  Northrop  v.  Hale,  72  Me.  275;  but  not  by  evidence  of  depositor's 
subsequent  declarations:  Scott  y.  Berkshire  Coutity  Sav.  Bank,  140  Mass, 
167;  Connecticut  Riv.  Sav.  Bank  v.  Albee,  64  Vt.  571;  33  Am.  St.  Rep. 
944.  Thus  it  may  be  shown  that  the  object  of  the  depositor  in  making  the 
deposit  in  trust  for  another  was  to  evade  a  by-law  of  the  bank  or  a  statute 
limiting  the  amount  that  could  be  received  from  one  depositor:  Brabrook  v. 
Botton  etc  Sav.  Bank,  104  Mass.  228;  6  Am.  Rep.  222;  Field  v.  Lonsdale,  13 
Bear.  78.     So  also  it  is  held  that  the  fact  that  the  alleged  donor  has  made 
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the  deposit  in  trust  to  escape  taxation  will  not  show  an  intent  not  to  ere* 
ate  a  trnst:  Connecticut  Riv.  Sav.  Bank  v.  Albee,  64  Vt.  571;  33  Am.  St. 
Rep.  944.  Wliether  a  deposit  made  in  this  form  to  evade  the  attachment 
laws  will  debar  the  claimant  from  maintaining  an  action  to  recover  the 
money  depends  upon  whether  the  depositor  is  seeking  to  recover  from  the 
bank  or  the  donee.  In  the  former  case,  if  the  gift  is  not  complete  and  there 
is  no  actual  intention  to  make  the  transfer,  the  fraudulent  purpose  of  the 
depositor  will  not  work  a  forfeiture  of  the  money  to  the  bank:  Broderick  t. 
Waltham  Sav.  Bank,  109  Mass.  149.  In  the  latter  case,  if  the  depositor  baa 
actually  deposited  the  money  in  trust  for  another,  signed  the  usual  agree- 
ment of  assent  to  the  by-laws  of  the  bank  in  trust  for  him,  and  taken  a  de- 
posit book  in  trust  for  him,  the  money  cannot  be  recovered,  for  "the  law 
never  permits  a  man  to  establish  his  title  by  proving  his  own  fraudulent 
act ":    Wall  v.  Provident  Inst,  for  Savings,  3  Allen,  96. 

Under  what  Circu instances  the  Gift  is  Regarded  as  Complete.  —  There  seems 
to  be  an  entire  unanimity  as  to  the  doctrine  that  extrinsic  evidence  may  be 
given  to  show  that  one  depositing  money  in  trust  for  another  did  not  intend 
thereby  to  make  a  transfer  of  the  beneficial  interest  in  the  fund.  But  as  to 
the  point  whether  such  an  act  is  sufficient  of  itself,  when  no  rebutting  evi- 
dence ia  offered,  to  establish  a  trust,  there  is  a  direct  antagonism  of  opinion 
between  the  courts  of  different  states. 

The  doctrine  of  one  group  of  cases  is  thus  stated  in  Sherman  v.  New  Bed- 
ford Sav.  Bank,  138  Mass.  582,  approved  in  Alger  y.  North  End  Sav.  Bank, 
146  Mass.  418,  4  Am.  St.  Rep.  331:  "A  declaration  of  trust  by  the  owner, 
or  a  deposit  of  the  fund  in  his  name  as  trustee,  or  a  deposit  in  the  name  of 
another,  will  not  of  itself  be  sufficient  to  prove  a  gift  or  voluntary  trust; 
there  must  be  some  further  act  or  circumstance  showing  a  perfected  gift  of 
the  legal  or  equitable  interest."  In  support  of  this  rule  the  following  Massa- 
chusetts cases  are  then  cited:  Clark  v.  Clark,  108  Mass.  522;  Broderick  v. 
Waltham  Sav.  Bank,  109  Mass,  149;  Powers  v.  Provident  Inst,  for  Sav- 
ings,  124  Mass.  377;  Cummings  v.  Bramhall,  120  Mass.  552;  Eastman  v. 
Wornoco  Sav.  Bank,  136  Mass.  208.  The  basis  of  this  doctrine  seems  to  be 
that,  owing  to  the  peculiar  circumstances  of  the  case,  the  making  of  a  de- 
posit in  the  name  of  or  in  trust  for  another  is  a  transaction  the  effect  of 
which  must  be  measured  rather  by  the  rules  relating  to  gifts  than  those 
relating  to  declarations  of  trust.  Tims  Scott  v.  Berkshire  County  Sav.  Bank 
140  Mass.  157,  holds  that  to  constitute  a  gift  to  the  person  in  whose  name  the 
money  is  deposited  it  must  have  been  put  in  that  person's  name  with  the  in- 
tention of  making  a  gift  of  it  to  him,  and  it  must  have  been  accepted  by 
him.  The  latter  requirement  is  certainly  not  insisted  on,  as  has  been  shown 
above,  in  the  case  of  ordinary  declaration  of  trust.  So  also  in  Brahrook  v, 
Boston  Five  Cents  Sac.  Bank,  104  Mass.  228,  6  Am.  Rep.  222,  the  court  de- 
nied the  right  of  the  claimant  to  recover  on  the  ground  that  the  declaration 
of  trust,  although  evidence  that  the  depositor  held  the  money  in  some  man- 
ner for  the  benefit  of  the  person  named  as  cestui  que  trust,  did  not  of  itself 
transfer  to  her  the  possession  nor  the  right  of  possession,  nor  constitute  a 
legal  title  in  her.  Certainly  it  is  not  as  a  general  rule,  necessary  to  the  valid- 
ity of  a  declaration  of  trust  that  it  should  have  any  such  effect  as  this.  The 
essence  of  a  declaration  of  trust  is  that  it  transfers  merely  the  beneficial  in- 
terest to  the  cestui  que  trust,  the  legal  title  remaining  in  the  grantor,  and  it 
is  this  circumstance  which  distinguishes  it  from  a  direct  gift. 

The  opposite  doctrine,  that  a  deposit  in  trust  for  another  gives  the  latter 
an  immediate  beneficial  interest  in  the  fund,  unless  evidence  to  rebufc  that 
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inference  !•  given,  was  explicitly  adopted  in  New  York  ia  the  leading  caM 
of  Martin  v.  Funk,  75  N.  Y.  134;  31  Am.  Rep.  446,  assumed  to  be  correct 
in  the  subsequent  cases  of  Boone  v.  Citizens  Sav.  Bank,  84  N.  Y.  83;  38  Am. 
Rep.  498;  Mabie  v.  Bailey,  95  N.  Y.  206;  Beaver  v.  Beaver,  117  N.  Y.  421; 
15  Am.  St.  Rep.  531.  In  Mabie  v.  Bailey,  however,  the  court  ingrafted  on 
the  main  rule  the  very  reasonable  qualification  that  deposits  in  trust  merely 
for  A,  B,  C,  D,  etc.,  and  not  for  real  persona,  show  a  clear  intention  not  to 
part  with  the  beneficial  interest. 

In  no  other  state  does  either  of  these  doctrines  appear  to  have  been  cate* 
gorically  laid  down,  but  the  one  adopted  in  Massachusetts  seems  to  have 
commended  itself  to  the  courts  pf  Iowa:  Schollmier  v.  Sdioendelen,  78  Iowa, 
426;  16  Am.  St.  Rep.  455;  of  New  Jersey:  Smith  v.  Speer,  34  N.  J.  Eq.,  336; 
of  Michigan:  Davis  v.  Lenawee  County  Sav.  Bank,  53  Mich.  163;  in  New  Hamp- 
shire: Marcy  v.  Amazeen,  61  N.  H.  131;  60  Am.  Rep.  320;  Smith  v.  Ossipee 
etc.  Sav.  Bank,  64  N.  H.  228;  10  Am.  St.  Rep.  400;  and  of  Maryland:  Tay- 
lor V.  Henry,  48  Md.  550;  30  Am.  Rep.  468;  while  the  one  prevailing  in 
New  York  has  apparently  taken  root  in  Connecticut:  Minor  v.  Rogers,  40 
Conn.  512;  16  Am.  Rep.  69;  in  Vermont:  Connecticut  Riv.  Sav.  Bank,  64  Vt. 
571;  33  Am,  St.  Rep.  944;  in  Rhode  Island:  Ray  v.  Simmons,  11  R.  I.  266; 
23  Am.  Rep.  447;  Atkinson,  Petitioner,  16  R.  L  413;  27  Am.  St.  Rep.  745; 
in  Pennsylvania:  Oaffney'a  Estate,  146  Pa.  St.  49. 

Generally  speaking,  the  above  difference  of  opinion  is  of  little  practical 
importance,  for  in  almost  all  cases  the  courts  are  called  upon  to  consider 
facts  which  tend  to  establish  or  to  rebut  the  trust,  and,  under  both  doctrines, 
evidence  of  such  facts  is  admissible.  The  New  York  doctrine,  however, 
seems  to  ua  to  be  the  moat  consistent  with  reason.  If  the  owner  of  money 
chooses  explicitly  to  declare  himself  the  trustee  for  another,  why  should  not 
snch  declaration  be  allowed  to  be  binding  in  the  case  of  bank  deposits  as  in 
other  cases?  The  rule  which  makes  extrinsic  evidence  admissible  to  dis- 
prove the  actual  existence  of  the  trust  is  surely  a  sufficient  concession  to  the 
peculiar  circumstances.  If  no  facts  can  be  adduced  which  are  inconsistent 
with  such  an  expression  of  intention,  it  is  no  very  violent  presumption,  that 
the  purpose  of  the  declarant  is  that  the  trust  is  final  and  irrevocable.  The 
courts  which  have  adopted  the  other  view,  and  required  a  delivery  of  the  pass 
book  and  other  corroborating  circumstances  for  the  creation  of  a  perfect 
trust  have,  we  venture  to  think,  very  properly  been  declared  by  the  supreme 
court  of  Rhode  Island  to  have  failed  to  distinguish  between  the  necessary 
incidents  of  a  gift  and  of  a  declaration  of  trust:  Atkinson  v.  Petitioner,  16  R.  I. 
413;  27  Am.  St  Rep.  745. 

The  Existence  or  Nonexistent  of  the  Trust,  therefore,  is  in  practice  almost 
always  a  question  of  fact  to  be  determined  by  the  jury  from  the  various 
facts  given  in  evidence:  Ide  v.  Pierce,  134  Mass.  260;  and  the  effect  to  be 
ascribed  to  the  transaction  will  usually  depend  upon  one  or  more  of  these 
circumstances,  — whether  the  donor  has  parted  with  his  control  of  the  fnnd 
through  the  deposit  book;  whether  the  donee  has  or  has  not  been  a  privy  or 
party  in  the  acts  which  are  alleged  to  have  created  the  trust;  whether  the 
donor  has  communicated  his  intention  to  the  donee  or  to  some  one  for  him. 
The  New  York  cases  above  cited  appear  to  be  the  only  ones  which  have  ex- 
pressly adopted  the  broad  doctrine  that  a  deposit  in  trust  will  inure  to  the 
benefit  of  the  donee,  even  if  the  donor  retains  the  pass  book,  does  not  make 
the  donee  a  party  to  the  transaction,  and  does  not  communicate  the  fact  of 
the  trust  to  anyone,  and  that,  in  order  to  rebut  the  trust,  further  evidence 
of  the  donor's  real  intention  is  required.    In  Massachusetts  this  combination 
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of  circumstances  has  been  held  fatal  to  the  claim  of  the  alleged  donee:  Bra- 
brook  V.  Boston  etc.  Sav.  Batik,  104  Mass.  228;  6  Am.  Rep.  222,  and  doubt- 
less the  same  result  would  be  held  to  follow  in  the  other  courts  in  which  the 
Massachusetts  doctrine  prevails.  Generally  speaking,  however,  the  valid- 
ity of  the  trust  will  have  to  be  determined  in  view  of  the  existence  of  not 
more  than  one  or  two  of  these  circumstances.  The  following  subdivision* 
will  indicate  the  weight  ascribed  to  such  evidence  in  the  different  states. 

Possession  of  Pass  Booh  — The  transfer  or  retention  of  the  pass  book  which 
in  these  cases  implies  the  control  of  the  fund,  is  usually  a  circumstance  of 
considerable  but  not  controlling  force  with  the  courts  which  require  evidence 
of  the  donor's  intent  in  addition  to  that  afforded  by  his  having  made  the  de- 
posit in  trust.  If  the  book  is  retained,  the  transaction  is  still  regarded  as 
ambiguous,  and  evidence  is  admissible  to  sustain  the  trust:  Gcrrish  v.  New 
Bedford  Inst,  for  Savings,  128  Mass.  159;  35  Am.  Rep.  365;  Eastman  v.  Wor^ 
onoco  Sav.  Bank,  136  Mass.  208;  Gardner  v.  Merritt,  32  Md.  78;  3  Am.  Rep. 
115.  If  retention  of  the  book,  however,  is  combined  with  an  absence  of 
notice  of  the  trust,  the  trust  is  in  those  courts  held  incomplete:  Ide  v.  Pierce, 
134  Mass.  260;  Marcy  v.  Amazeen,  61  N.  H.  131;  60  Am.  Rep.  320.  But  if 
a  deposit  is  made  in  trust,  and  the  book  is  at  the  same  time  delivered  to  the 
donee,  the  gift  is  deemed  complete:  Foss  v.  Lowell  etc  Savings  Bank,  111 
Mass.  285;  Schollmier  v.  Schoendelen,  78  Iowa,  426;  16  Am.  St.  Rep.  455; 
Dougherty  v.  Moore,  71  Md.  248;  17  Am.  St,  Rep.  524. 

In  New  York  and  the  other  states  which  follow  the  New  York  doctrine^ 
retention  of  the  pass  book  is  a  circumstance  of  no  weight,  for  the  courts  ap- 
ply the  ordinary  rule  as  to  deposits  by  trustees,  and  the  book  is  presumed 
to  be  retained  by  the  donor  as  trustee,  and  for  the  purpose  of  discharging^ 
his  functions  as  such:  Martin  v.  Funk,  75  N.  Y.  134;  31  Am.  Rep.  446; 
Willis  V.  Smyth,  91  N.  Y.  297;  Atkinson,  Petitioner,  16  R.  I.  413;  27  Am.  St. 
Rep.  745;  Smithv.  Ossipeeetc.  Sav.  Bank,  64  N.  H.  228;  10  Am.  St.  Rep.  400; 
Oaffney's  Estate,  146  Pa.  St.  49;  Minor  v.  Rogers,  40  Conn.  512;  16  Am.  Rep. 
69;  Buckingham's  Appeal,  60  Conn.  143;  Ray  v.  Simmons,  11  R.  I.  266;  23 
Am.  Rep.  447;  Blasdel  v.  Locke,  52  N.  H.  238;  In  ReCraivford,  113  N.  Y.  560,- 
Connecticut  Riv.  Sav.  Bank  v.  Albee,  64  Vt.  571;  33  Am.  St.  Rep.  944.  And 
the  result  is  apparently  not  changed  by  the  fact  that  the  alleged  donor  re- 
ceives interest  on  the  deposit  up  to  his  death:  Petty  v.  Pet'/,  17  Jur.  646. 
Some  courts  draw  a  distinction  between  the  cases  in  which  a  declaration  of 
trust  is  made  and  those  in  which  a  gift  is  intended,  holding  that  in  the 
latter  case  the  mere  fact  that  money  was  deposited  in  the  name  of  another, 
is  not  sufficient  to  create  a  beneficial  interest  in  the  donee,  if  the  donor  re- 
tains the  pass  book:  Burton  v.  Bridgeport  Sav.  Bank,  52  Conn.  392;  52  Am, 
Rep.  602;  Robinson  v.  Ring,  72  Me.  140;  39  Am.  Rep.  30S;  Beaver  v.  Beaver^ 
137  N.  Y.  59. 

When  the  deposit  book  is  thus  retained,  evidence  of  declarations  of  th« 
donor  may  be  given  to  sustain  the  trust  wliich  is,  prima  facie,  created  by  the 
entries  in  the  book:  Oerrish  v.  New  Bedford  Inst,  for  Savings,  128  Mass.  159; 
35  Am.  Rep.  365;  Northrop  v.  Hale,  72  Me.  275. 

Privity  of  Donee  in  the  Transaction.  — In  Bartlett  v.  Remington,  59  N.  H. 
364,  the  nonparticipation  of  the  claimant  in  the  transaction,  when  coupled 
with  alleged  donor's  retention  of  control  of  the  fund,  was  held  to  be  incon- 
sistent with  the  completeness  of  the  trust,  while  in  Sweeney  v.  Boston  etc. 
Sav.  Bank,  116  Mass.  384,  the  fact  that  the  donee  was  present,  took  the  de- 
posit book  at  the  time  when  the  deposit  was  made,  and  signed  the  usual 
agreement  to  conform  to  the  by-laws  of  the  bank,  providing  that  no  pt  rsou. 
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should  receive  any  part  of  the  moneya  deposited  without  producing  such 
book,  was  deemed  conclusive  as  to  the  completeness  of  the  gift.  The  weight 
attributed  to  this  circumstance,  however,  will  plainly  depend  upon  whether 
the  Massachusetts  or  the  New  York  doctrine  is  followed.  Where  the  latter 
doctrine  prevails,  it  is  of  no  moment,  apart  from  other  considerations:  Mar' 
tin  V.  Funk,  75  N.  Y.  134;  31  Am.  Rep.  446. 

Notice  of  Ti-U8t  to  Donee.  —  The  general  rule  is,  that  if  a  declaration  of  trust 
is  intended,  and  it  is  otherwise  complete,  notice  to  the  donee  is  not  necessary 
to  perfect  his  rights:  Howard  t.  Windham  Sav.  Bank,  40  Vt.  697;  Martin  t. 
Funk,  75  N.  Y.  134;  31  Am.  Rep.  446.  On  the  other  hand,  if  a  gift  is  in* 
tended,  it  will  not  be  complete  unless  accepted  before  it  is  revoked:  Brabrook 
V.  Boston  etc  Sav.  Bank,  104  Mass.  228;  6  Am.  Rep.  222;  Smith  v.  Ossipee  etc. 
Sav.  Bank,  64  N.  H.  228;  10  Am.  St.  Rep.  400;  Pence  v.  Burrougha,  58  N.  H. 
302.  And  whether  the  New  York  or  the  Massachusetts  doctrine  is  followed, 
there  seems  to  be  a  unanimity  of  opinion  as  to  the  point  that  notice  to  the 
donee,  combined  with  the  fact  of  the  deposits  being  made  in  trust  for  him, 
will  make  the  gift  complete:  Minor  v.  Rogers,  40  Conn.  612;  16  Am.  Rep. 
€9;  Ray  v.  Simmons,  11  R.  I.  266;  23  Am.  Rep.  447;  Gerrixh  v.  New  Bedford 
Sav.  Bank,  128  Mass.  159;  35  Am.  Rep.  365;  Alger  v.  North  End  Sav.  Bank, 
146  Mass.  418;  4  Am.  St.  Rep.  331.  In  the  last-named  case  it  was  said  that 
notice  to  the  donee  is  not  only  satisfactory  evidence  of  an  executed  inten- 
tion, but  it  is  a  declaration  in  the  nature  of  an  act  necessary  to  complete  the 
transaction  and  create  the  trust. 

Oi/tt  Invalid  Because  Testamentary  in  their  Nature.  —  The  effect  of  provis- 
ions in  a  deed  of  trust  which  leave  the  control  of  the  property  in  the  hands 
of  the  settler  during  his  life  have  already  been  discussed.  Principles  of  pre- 
cisely the  same  character  are  applicable,  when  the  validity  of  gifts  by  means 
of  deposits  in  trust  is  to  be  determined.  The  general  rule  is  thus  stated  in 
Nutt  v.  Morse,  142  Mass.  1:  Where  one  has  deposited  money  in  trust  for 
another,  but  retained  the  entire  dominion  and  control  of  the  funds,  both 
principal  and  interest,  and  the  facts  show  conclusively  that  he  intended  that 
no  title  to  or  interest  in  the  funds  should  pass  to  the  claimants  till  after  hia 
death,  the  transaction  will  be  held  to  be  in  the  nature  of  a  testamentary 
disposition,  and  to  be  an  attempted  evasion  of  the  statute  of  wills:  Sher- 
man  ▼•  New  Bedford  etc.  Sav.  Bank,  138  Mass.  581;  Dougherty  v.  Moore,  71 
Md.  248;  17  Am.  St.  Rep.  624;  Smith  v.  Speer,  34  N.  J.  Eq.  336.  Nor  is  the 
result  altered  by  the  circumstance  that  a  statute  provides  that  deposits  may 
be  paid  after  the  death  of  the  trustee  to  the  cestui  que  trust.  Such  an  enact- 
ment is  intended  solely  for  the  protection  of  the  bank:  Alger  v.  North  End 
Sav.  Bank,  146  Mass.  418;  4  Am.  St.  Rep.  331.  On  the  other  hand,  the 
delivery  of  the  bank  book  of  savings  deposits,  with  an  assignment  of  deposits 
to  E  on  an  oral  agreement  that  E  should  pay  the  assignor  such  sums  as  sh* 
should  want  during  her  life,  and  on  her  death  she  should  pay  the  balance 
to  the  assignor's  son,  creates  a  valid  trust  in  favor  of  the  son,  and  is  not  in- 
valid as  an  attempt  to  evade  the  statute  of  wills:  Davis  ▼.  Ney,  126  Mass. 
690;  28  Am.  Rep.  272. 
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AssooiATiONS,  BT-tAWS  HOW  Fab  BINDING  ON  MEMBERS  OT.  —  Since  any 
member  of  a  voluntary  association  can  withdraw  therefrom  whenever 
he  pleases,  the  by-laws  which  are  adopted  by  such  association  will,  as 
a  general  rale,  be  held  binding  upon  him. 

When  the  suspension  or  expulsion  of  a  member  will  necessarily  result  in 
affecting  his  financial  standing,  as  well  as  in  depriving  him  of  the  use 
of  property  that  is  common  to  the  whole  association,  however  insignifi- 
cant its  value,  it  is  always  competent  for  the  court  to  issue  an  injunc- 
tion to  prevent  the  enforcement  of  an  improper  by-law  against  such 
member. 

Contracts  ov  Employment,  Illeqal  Restraints  upon.  — In  all  classes  of 
business  the  employer  and  employee  should  be  allowed  to  contract  with 
one  another,  unrestrained  by  third  persons  who  may  demand  that  the 
one  shall  give  more  or  the  other  receive  less,  and  restrictions  placed 
npon  these  rights  by  combinations  or  associations  of  men  will,  as  a 
general  rule,  be  deemed  illegal  and  void.  Therefore  an  injunction  will 
issue  restraining  the  suspension  or  expulsion  of  a  member  of  a  volun- 
tary association  of  underwriters  for  violating  a  by-law  by  which  the  ma- 
jority of  the  association  have  undertaken  to  prescribe  the  number  of 
solicitors  which  each  member  shall  employ,  the  time  of  employment, 
and  the  compensation  to  be  paid  them,  as  well  as  to  forbid  contracts 
with  solicitors  making  their  salary  depend  on  the  number  of  risks  they 
secure,  and  to  prohibit  members  from  employing  a  solicitor  within  a 
certain  period  after  he  has  severed  his  connection  with  another  mem- 
ber. 

HarriSj  Bullitt  and  Shield,  for  the  appellant. 

Byron   Bacon,  B.  F.  BucJcner,  Marshall  and  Lochre,  J.  K, 
Qoodloe,  O'Neal,  Jackson  and  Phelps,  for  the  appellees. 

Pryor,  J.  These  three  actions  in  equity  were  instituted 
in  the  court  below  by  Adolph  Reutlinger,  the  Franklin  In- 
surance Company,  and  the  Union  Insurance  Company, 
against  the  Louisville  Board  of  Underwriters,  in  which 
injunctions  are  sought  to  prevent  the  appellants  from  en- 
forcing against  them  certain  by-laws  adopted  by  the  appel- 
lants in  the  month  of  August,  in  the  year  1888,  and  from 
proceeding  to  convict  them  of  employing  more  than  one 
solicitor  in  the  conduct  of  their  insurance  business,  from 
denying  them  business  intercourse  with  the  members  of  the 
board,  and  from  inflicting  certain  penalties  denounced  by  its 
by-laws,  found  in  section  seven  of  the  enactment  of  August, 
1888.  The  appellants  and  the  appellees  are  all  members  of 
the  board  of  underwriters,  a  voluntary  association  unincorpo- 
rated, and  governed  by  a  constitution  adopted  and  by-laws 
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framed  by  its  members.  The  organization  began  its  exist- 
ence in  the  year  1854,  and  its  constitution,  as  then  framed,^ 
has  remained  in  substance  the  same  to  the  date  of  this  liti- 
gation. The  object  of  the  association,  as  declared  in  the  pre* 
amble  to  its  organic  law,  is  "for  the  purpose  of  securing 
uniformity  in  the  rates  of  premiums,  harmony  in  the  condi- 
tions of  insurance,  and  concurrence  in  the  policies  they  may 
issue,  hereby  form  an  association  to  be  known  as  '  The  Louis- 
ville  Board  of  Underwriters,'  and  for  their  better  organization 
and  government  adopt  the  following  articles  as  their  consti* 
tution." 

The  constitution  provides  the  usual  machinery  necessary 
to  perfect  such  an  organization  with  provisions  that  are  not 
objectionable,  and  no  complaint  seems  to  have  been  made  by 
its  members  until  the  by-laws,  passed  in  August,  1888,  were 
attempted  to  be  enforced,  and  that  were  framed  against  the 
protest  of  the  appellees. 

Section  four  of  the  by-laws  of  that  date  prohibited  a  local 
company  from  employing  more  than  one  solicitor,  and  then 
for  not  a  period  less  than  six  months;  and  also  regulated  the 
manner  in  which  his  salary  has  to  be  paid,  and  no  solicitor 
can  be  employed  by  any  member  of  the  board  within  twelve 
months  after  the  termination  of  his  connection  as  employee 
of  another  member.  The  member  employing  the  solicitor  is 
made  responsible  for  the  acts  of  the  latter,  and  subjected  to 
certain  fines  and  penalties  for  a  violation  of  the  by-laws. 
Section  five  makes  it  the  duty  of  a  member  to  prefer  charges 
when  the  tariff  rates  of  insurance  have  been  in  his  belief  vio- 
lated, or  any  of  its  by-laws,  and  this  belief  he  communicate* 
to  two  other  members,  who,  if  they  think  the  facts  warrant  it, 
shall  unite  in  making  the  charges.  By  section  seven  the  pre- 
ferring "of  charges,  as  ordained  in  the  foregoing  section,  shall 
be  taken  as  prima  facie  evidence  of  violation,  and  conviction 
follows,  unless  the  accused  establishes  satisfactorily  his  inno- 
cence in  twenty-four  hours  from  the  time  the  charge  is  form- 
ally preferred.  Absolute  business  nonintercourse  upon  every 
subject  and  matter  relating  to  insurance  shall  immediately 
be  established  and  maintained  between  the  members  of  the 
board  and  the  accused  member  until  the  charge  is  oflBcially 
declared  of  no  effect."  The  accused  is  required  to  deposit 
fifty  dollars  with  the  secretary  pending  the  investigation,  and 
for  a  willful  and  deliberate  violation  of  these  by-laws,  the  fifty 
dollars  is  forfeited,  and  the  member  required  to  take  up  any 
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and  all  policies  written  by  him  in  violation  of  the  by-laws. 
These  members,  who  were  the  complainants  below  and  ap- 
pellees here,  had  more  than  one  solicitor,  and  were  not  dis- 
posed to  admit  the  right  of  the  association  to  control  them  in 
the  employment  of  solicitors,  or  in  the  conduct  of  their  busi- 
ness, further  than  to  produce  harmony  and  uniformity  in  the 
insurance  business. 

This,  in  fact,  seems  to  be  the  extent  of  the  power  conferred 
on  the  association  by  its  constitution  and  its  preamble,  with 
the  right  to  pass  such  by-laws  as  may  be  necessary  to  accom- 
plish the  object  in  view.  This,  in  fact,  is  a  controversy  be- 
tween the  home  companies  of  the  city  of  Louisville  and  the 
agents  of  foreign  companies,  the  latter  having  a  number  of 
agencies,  and  with  greater  business  or  capital  to  sustain 
them. 

It  is  proper,  first,  in  determining  the  rights  of  these  parties, 
to  ascertain  the  extent  to  which  the  chancellor  may  go  in 
giving  the  relief  sought  by  the  appellees  upon  the  facts 
alleged  in  their  petitions.  There  is  a  plain  distinction  be- 
tween the  by-law  of  a  corporation  that  must  always  at  least 
be  within  the  implied  terms  of  the  grant  made  by  the  sov- 
ereign, and  by-laws  enacted  by  a  voluntary  association  that 
derives  its  existence  from  the  contract  between  its  members. 
A  member  can  withdraw  from  a  voluntary  association  when 
he  pleases,  and,  as  a  general  rule,  such  by-laws  as  are  adopted 
by  the  association  will  be  held  binding  on  its  members.  If 
they  have  been  agreed  upon  by  the  members  to  be  passed  in 
a  certain  manner,  and  that  mode  is  followed,  it  is  but  seldom 
that  the  chancellor  will  interfere.  In  this  case,  while  the 
appellant  is  without  capital,  it  is  organized  as  a  business 
body,  and  its  members,  by  reason  of  their  connection  with 
it,  are  given  a  standing  as  insurance  men,  and  when  indorsed 
by  the  association  in  the  way  of  membership,  their  honor, 
fidelity,  and  ability  in  the  discharge  of  their  duties  will 
scarcely  be  questioned  by  the  public;  and  besides,  they  have 
become  interested  in  the  building  they  occupy  under  a  lease, 
with  certain  maps,  charts,  etc.,  that  give  information  as  to 
the  character  and  location  of  the  various  buildings  in  the 
city  of  Louisville;  and  to  be  expelled  from  all  business  inter- 
course with  such  an  association  becomes  at  once  a  matter  of 
pecuniary  loss  to  the  appellees.  Therefore,  in  this  character 
of  case,  if  the  by-lav/s  enacted  violate  the  public  policy  of  the 
state,  or  if  they  are  a  departure  from  the  object  sought  to  be 
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accomplished  by  the  contracting  parties,  and  are  unjust  and 
unreasonable,  the  chancellor  will  not  hesitate  when  called  on 
to  protect  the  parties  in  the  enjoyment  of  their  rights  as  mem- 
bers of  the  association.  The  majority  in  this  case  have  un- 
dertaken to  control  the  business  of  these  appellees;  to  say 
how  many  solicitors  they  shall  employ,  and  who  they  shall 
employ;  to  renounce  all  business  intercourse  with  them  upon 
their  refusal  to  submit  to  rules  and  regulations  that  are  un- 
reasonable and  oppressive;  and  with  no  adequate  remedy  at 
law,  a  court  of  equity  is  the  proper  tribunal  from  which  a 
restraining  order  should  go  preventing  this  unlawful  action 
on  the  part  of  the  majority.  The  trial  as  to  one  or  more  of 
these  appellees  was  had  in  great  haste  by  the  association 
when  learning  that  the  chancellor  was  at  the  time  being 
asked  to  issue  a  temporary  injunction,  and  the  appellees  sus- 
pended from  all  business  intercourse  with  their  fellow  mem- 
bers, and  the  fifty  dollars  deposited  by  each  forfeited  to  the 
association,  because  of  their  refusal  to  permit  their  private 
business  to  be  regulated  by  the  association,  and  in  declining 
to  discharge  their  employees  at  its  dictation. 

The  doctrine  as  to  the  right  of  a  court  of  equity  to  interfere 
in  this  class  of  cases  is  well  stated  in  the  case  of  Otto  v.  Jour- 
neymen Tailors^  etc.  Union,  75  Cal.  313,  7  Am.  St.  Rep.  156. 
It  is  there  said:  "Courts  will  interfere  for  the  purpose  of  pro- 
tecting property  rights  of  voluntary  associations  in  all  proper 
cases,  and  where  they  take  jurisdiction  will  follow  and  en- 
force, so  far  as  is  applicable,  the  rules  for  incorporated  bodies 
of  a  like  character." 

In  that  case,  Otto,  a  member  of  the  union,  had  been  ex- 
pelled for  working  for  parties  against  whom  the  strike  had 
been  ordered,  and  his  trial,  the  court  held,  "  was  a  travesty 
on  justice,  and  lacking  all  the  elements  of  fairness  and  good 
faith  which  should  characterize  the  action  of  men  in  passing 
on  the  rights  of  their  fellow  men." 

The  by-laws  under  which  these  appellants  acted  were  not 
only  in  violation  of  the  spirit  and  meaning  of  the  organic  law 
of  the  association,  but  subversive  of  every  rule  of  right  known 
to  the  common  law,  and  in  direct  hostility  to  every  organic 
law  upon  which  free  government  is  based.  A  conviction  and 
suspension  of  the  member  follows,  unless  the  accused,  within 
twenty-four  hours  after  the  formal  declaration  of  the  accusa- 
tion against  him,  appears  and  establishes  his  innocence,  and 
for  the  privilege  of  having  such  an  investigation  he  is  required 
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to  deposit  fifty  dollars  that  is  forfeited  to  the  association  in 
the  event  the  innocence  of  the  accused  is  not  shown.  He  is 
denied  the  privilege  of  showing  that  his  business  requires  the 
employment  of  more  than  one  solicitor,  or  that  the  by-law  re- 
quiring him  to  discharge  those  in  his  employ  is  in  violation 
of  the  law  of  the  land,  but  is  compelled  to  abandon  all  busi- 
ness intercourse  with  his  fellow  members,  and  submit  to  a 
judgment  of  suspension  that  no  chancellor  should  hesitate  in . 
adjudging  null  and  void. 

While  members  of  voluntary  associations  must  abide  by  its 
rules  and  regulations,  unless  contrary  to  the  fundamental  law 
of  the  order,  or  in  violation  of  the  law  of  the  land,  and  even 
then  the  chancellor  might  be  powerless  to  afford  relief,  stiE,^ 
when  the  suspension  or  expulsion  results  necessarily,  as  it 
must  in  this  case,  in  affecting  the  financial  standing  of  the 
appellees,  as  well  as  in  depriving  them  of  the  use  of  property 
that  is  common  to  all,  however  insignificant  its  value,  we  per- 
ceive no  reason  for  denying  the  relief  sought. 

The  majority  of  the  members,  under  the  guise  of  producing 
harmony  in  this  business  association,  have  taken  from  these 
individual  members  the  right  to  determine  how  many  men 
they  shall  employ  in  their  private  business,  and  then  only 
such  as  the  association  may  think  fit  for  the  position;  nor  can 
they  employ  a  solicitor  for  a  less  period  than  six  months,  or 
offer  a  solicitor  an  employment  within  twelve  months  after 
the  solicitor  has  severed  his  connection  with  any  other  mem- 
ber; is  compelled  to  discharge  those  in  his  employ  if  he  has 
more  than  one,  and,  if  these  by-laws  are  enforced,  have  placed 
their  business  under  the  control  of  the  majority  vote  of  the 
association,  a  power  the  exercise  of  which  was  not  given  by 
the  fundamental  law  of  the  order,  and  doubtless  not  contem- 
plated when  the  association  was  formed.  The  purpose,  we 
think,  from  the  character  of  this  corporate  legislation,  was  to 
discriminate  in  favor  of  certain  insurance  companies  against 
the  appellees;  but  as  these  by-laws  were  adopted  by  nearly 
all  the  members,  it  may  be  assumed  that  no  such  motive  in- 
fluenced the  action  of  the  association  in  passing  them. 

The  common-law  rule,  recognized  and  adopted  when  busi- 
ness relations  were  not  so  multiplied  and  extensive  as  now, 
and  when  less  necessity  existed  for  enforcing  it,  condemned 
all  Bucn  restrictions  upon  trade  and  business  intercourse  with 
men  as  is  found  to  exist  in  this  case.  The  right  of  one  to 
control  his  own  property  as  he  pleases,  and  to  employ  those 
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necessary  to  aid  him  in  his  business  upon  such  terms  as  may  be 
agreed  on,  when  not  in  violation  of  the  law  of  the  land,  is  the  rule 
of  the  common  law,  and  the  right  of  the  laborer  to  dispose  of  his 
skill  and  industry  to  whom  he  pleases,  and  for  the  price  agreed 
on,  is  embraced  within  the  same  rule.  In  all  classes  of  busi- 
ness the  employer  and  employee  should  be  allowed  to  contract 
with  each  other,  unrestrained  by  others  who  may  demand 
that  the  one  shall  give  more  or  the  other  receive  less,  and,  as 
a  general  rule,  when  restrictions  are  placed  upon  these 
rights  by  combinations  or  associations  of  men  they  will  be  re- 
garded as  in  violation  of  law,  and  void. 

An  association  organized  for  the  purpose  of  advancing  the 
private  interests  of  members,  by  which  one  or  all  are  pre- 
vented from  employing  only  a  certain  number  of  laborers  or 
agents  in  the  conduct  of  the  business  of  each,  and  then  only 
at  a  fixed  rate,  is  an  incentive  for  those  seeking  employment 
as  agents  in  the  same  line  of  business  to  organize  counter 
associations,  that  are  always  attempted  to  be  justified  under 
the  plea  of  self-protection,  when  both  are  in  direct  violation  of 
law. 

Cooley  on  Torts,  page  280,  says:  "Anyone  has  an  un- 
doubted right  to  refuse  to  be  employed  by  another,  but  he  has 
no  right  whatever  to  resort  to  compulsion  of  any  sort  to  keep 
others  from  employment."  "It  is  also  indictable  to  combine 
to  engross  under  one  control  any  particular  business  staple  so 
as  to  force  from  the  community  its  purchase  at  exorbitant 
prices":  Wharton's  Criminal  Law,  7th  ed.,  sec.  2324.  In  the 
case  of  Hilton  v.  EcJcersley,  6  El.  &  B.  76,  eighteen  owners  of 
cotton  mills  in  Lancaster,  England,  formed  a  combination  by 
which  they  agreed  that  for  twelve  months  they  would  each 
carry  on  their  mills  with  respect  to  whom  they  should  em- 
ploy, the  wages  they  should  pay,  the  times  they  should  keep 
open,  etc.,  according  to  the  direction  of  the  majority  of  the 
others.  The  agreement  was  held  to  be  illegal,  because  they 
had  surrendered  their  discretion  as  to  who  they  should  em- 
ploy, and  were  prevented  from  paying  any  sum  for  wages 
except  such  as  were  fixed  by  the  majority,  and  could  only 
employ  such  persons  as  the  majority  would  authorize. 

That  case  is  very  much  like  the  case  being  considered,  and 
the  English  court  reached  the  conclusion,  based  on  the  rule 
of  the  common  law,  that  these  were  regulations  restraining 
each  man's  power  of  carrying  on  his  trade  according  to  his 
discretion,  denying  him   the   right  to  employ  others,  and, 
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therefore,  such  restraints  on  trade  as  could  not  be  enforced: 
Stanton  v.  Allen,  5  Denio,  434;  49  Am.  Dec.  282;  People  t* 
Fisher,  14  Wend.  9;  28  Am.  Dec.  501;  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St.  173;  8  Am.  Rep.  159;  People 
V.  Medical  Society,  24  Barb.  572. 

This  court,  in  every  instance  where  the  questions  involved 
here,  or  those  similar  in  their  character,  have  been  presented, 
has  followed  the  common-law  doctrine,  and  what  the  common 
law  condemns  as  injurious  to  the  public  in  interest  of  trade, 
and  leading  to  disastrous  results,  is  now  being  insisted  by  the 
appellants  as  being  a  restraint  upon  the  exercise  of  individual 
rights.  We  think  the  experience  of  business  life  exemplifies 
the  wisdom  of  the  principle  recognized,  and  if  required  to  de- 
part from  it,  we  would  feel  inclined  to  make  it  more  rigid  in 
its  application  than  is  now  sanctioned  by  law.  In  the  case  of 
Sayre  v.  Louisville  Union  Ben.  Ass^n,  1  Duvall,  146,  85  Am.  Dec. 
€13,  organized  for  the  purpose  of  affording  relief  to  sick  and 
disabled  members,  with  the  power  to  adopt  such  rules  for 
their  mutual  interests,  and  as  common  carriers,  as  shall  seem 
proper,  the  society  passed  a  by-law  declaring  that  no  member 
shall  go  into  any  river  or  trade,  and  work  for  less  than  a  fixed 
sum,  or  carry  any  freight  for  less  than  the  established  rate  in 
the  trade,  and  prohibiting  members  from  advertising  or  work- 
ing for  any  boat  not  represented  in  the  association,  or  acting 
in  concert  with  it,  and  annexing  a  penalty  for  the  violation 
of  these  by-laws.  Sayre  was  a  member  of  the  association,  and 
subscribed  his  name  to  the  by-laws.  He  was  sued  to  recover 
a  fine  of  two  hundred  and  fifty  dollars  for  carrying  freight  for 
less  than  the  established  rate,  and  it  was  held  that  the  by-law 
under  which  the  fine  was  imposed  was  illegal  and  void.  The 
court  in  discussing  the  question  laid  some  stress  upon  the 
fact  that  the  parties  to  the  association  were  common  carriers, 
and  therefore  compelled  by  law  to  carry  freight  for  a  reason- 
able price;  but  an  examination  of  the  authorities,  as  well  as 
the  doctrine  announced  in  that  case,  will  show  that  any  agree- 
ment or  combination  for  the  purpose  of  depressing  the  price 
of  wages,  or  elevating  them,  to  the  injury  of  the  public,  is  a 
conspiracy  at  the  common  law,  and  subject  to  indictment. 
The  laborer  has  the  right  to  fix  his  own  price  for  his  labor, 
and  the  employer  the  sum  he  is  willing  to  pay,  and  combina- 
tions entered  into  for  the  purpose  of  preventing  the  exercise  of 
those  rights  are  unlawful.  In  the  case  of  Nash  v.  Page,  80 
Ky.  539,  44  Am.  Rep.  490,  where  ten  warehousemen  of  the 
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city  of  Louisville  undertook  to  exclude  the  plaintiflF  from  their 
warehouse  as  a  buyer,  it  was  held  that  the  result  of  such  con- 
duct was  to  deprive  the  producers  and  sellers  of  free  and  full 
competition,  and  their  action  was  therefore  condemned. 

In  the  case  of  Anderson  v.  Jett,  89  Ky.  375,  where  the  owners 
of  two  steamboats,  rivals  in  business,  in  order  to  prevent  com- 
petition, agreed  to  pool  their  profits,  it  was  held  that  as  the 
object  of  the  contract  was  to  prevent  competition  in  the  trade, 
the  contract  was  void,  and  no  recovery  could  be  had  for  its 
breach. 

We  do  not  mean  to  adjudge  that  every  agreement  or  com- 
bination detrimental  to  trade  and  injurious  to  the  public  is 
an  indictable  offense;  that  question  is  not  before  us;  but  we 
do  adjudge  that  the  restraint  placed  upon  these  appellees  by 
the  by-laws  of  the  association,  as  to  the  number  of  solicitors 
they  may  employ,  and  the  time  of  employment,  and  the  com- 
pensation to  be  paid  them,  and  forbidding  them  to  contract 
with  a  solicitor  so  as  to  make  his  pay  depend  on  the  number 
of  risks  he  procures,  and  forbidding  an  employment  of  a 
solicitor  who  has  severed  his  connection  with  another  mem])er, 
are  each  and  all  in  violation  of  law,  and  the  judgment  of  the 
chancellor,  giving  the  appellees  all  the  rights  pertaining  to 
other  members  of  the  association,  must  be  affirmed. 


Associations  —  Bt-laws  —  Binding  Effect  of.  — A  member  of  a  volun- 
tary association  may  be  expelled  therefrom  for  a  violation  of  such  of  its  es- 
tablished rules  as  have  been  assented  to  by  the  members,  and  as  provide 
expulsion  for  such  violation:  Otto  v.  Journeyman  Tailor's  etc.  Union,  75  Cal. 
308;  7  Am.  St.  Rep.  156,  and  extended  note;  Commomoealth  v.  Union  League, 
135  Pa.  St.  301;  20  Am.  St.  Rep.  870,  and  note.  See  extended  note  to  Hist 
T.  Bartlett,  63  Am.  Dec.  773-778. 

AssooiATiONS. — Restraining  thb  Expulsion  of  Members  by  Courts: 
Otto  y.  Journeyman  Tailor's  etc  Union,  76  Cal.  308;  7  Am.  St.  Rep.  156,  and 
extended  note  at  page  166;  Connelly  v.  Masonic  etc.  Asa'n,  58  Conn.  552;  18 
Am.  St.  Bep.  296,  and  extended  note. 
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Ease  v.  Farley. 

[91  Kentucky,  344.] 

lUTERSTATE  COMMERCS — PeDDLERS'   LICENSES  —  CONSTITUTIONAL   LaW. — 

The  clause  in  the  constitutioa  of  the  United  States  which  gives  Congress 
the  power  to  regulate  coinmerca  betweea  the  several  states  does  not 
render  unconstitutional  a  law  which  makes  a  person  who  brings  goods, 
w\re8,  and  merchandise  from  one  state  into  another,  for  the  purpose  of 
peddling  them  in  the  latter,  liable  to  pay  a  peddler's  license  in  the  state 
where  they  are  sold,  and  subject  equally  with  the  citizens  of  that  state 
to  the  specified  pains  and  penalties  for  refusing  to  pay  such  license. 
Pbddlbrs'  Licenses.  —  A  sale,  made  by  a  peddler  from  another  state,  who 
has  not  paid  a  license  tax  as  required  by  a  law  of  the  state  in  which  the 
■ale  is  made,  is  an  illegal  contract,  and  a  note  given  for  the  price  of  the 
article  which  is  the  subject  of  such  a  sale  is  void. 

NSQOTIABLB   INSTRUMENTS. — ThE  ReNEWAL   OF  A  NOTB  INDUCED    BY  THB 

False  Representations  of  thb  Holder  will  not  affect  the  rights  and 
liabilities  of  the  parties.  Hence,  where  the  maker  and  the  holder  of  a 
note  which  is  asserted  to  have  been  given  upon  an  illegal  consideration 
agree  that  the  validity  thereof  shall,  as  between  themselves,  be  deter- 
mined by  the  decision  in  an  action  which  the  holder  is  then  prosecuting 
against  the  maker  of  a  similar  note,  and  the  bolder  subsequently  induces 
the  maker,  by  means  of  false  representations  as  to  result  of  that  action, 
to  execute  another  note  in  renewal  of  the  original,  the  holder,  when 
seeking  to  enforce  the  new  note,  will  be  treated  as  he  would  have  been 
if  he  had  sued  on  the  original,  and  if  the  latter  was  void,  will  be  pre« 
eluded  from  recovery. 

Thomas  E.  Ward,  for  the  appellant. 
James  F.  Clay,  for  the  appellee. 

Lewis,  J.  In  1880,  appellee  executed  his  promissory  note 
to  Gillispie  &  Co.,  in  consideration  of  lightning  rods  sold  to 
and  put  up  for  him  that  had  been  manufactured  in  Illinois 
and  brought  into  this  state;  of  which  note  appellant  became 
holder  and  owner,  and  he  brought  this  action  on  a  note  given 
to  him  in  1884  in  renewal  of  the  original. 

The  ground  of  appellee's  defense  is,  that  the  lightning  rods 
were  sold  by  Gillispie  &  Co.,  as  peddlers,  without  license,  by 
reason  of  which  the  contract  of  sale  and  purchase  was,  under 
the  statute  pleaded  and  relied  on,  void,  and  not  enforceable; 
and  the  general  demurrer  to  the  answer  having  been  over- 
ruled, and  the  action  upon  appellant's  failure  to  reply  having 
been  dismissed,  this  appeal  is  prosecuted. 

The  precise  question  involved  was  decided  by  this  court  in 
Rash  V.  Holloway,  82  Ky.  674,  when  a  note  given  to  Gillispie 
&  Co.  for  the  same  consideration,  and  under  the  same  condi- 
tions as  the  one  executed  to  them  by  appellee,  was  beld  to  bo 
void,  because  within  operation  of  the  statute  mentioned. 
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But  it  is  now  argued  the  statute  conflicts  with  that  clause 
of  the  constitution  of  the  United  States  which  gives  power  to 
Congress  to  regulate  commerce  among  the  several  states,  and 
cases  decided  by  the  supreme  court  are  cited  in  support  of 
the  position. 

The  leading  casa  referred  to  is  that  of  Rohhins  v.  Shelby 
County  Taxing  DisL,  120  U.  S.  489,  where  a  statute  of  Tennessee 
was  held  to  be  an  infringement  of  the  clause  mentioned,  which 
provided:  "All  drummers  and  persons  not  having  a  regular 
licensed  house  of  business  in  the  taxing  district  of  Shelby 
County  offering  for  sale,  or  selling  goods,  wares,  and  mer- 
chandise therein  by  sample,  shall  be  required  to  pay  to 
the  county  trustee  the  sum  of  ten  dollars  per  week  or  twenty- 
five  dollars  per  month  for  such  privilege." 

In  that  case,  it  was  held  substantially  that  while  a  state 
might  impose  taxes  upon  persons  within  its  limits  or  belong- 
ing to  its  population,  and  upon  vocations  and  employments 
pursued  therein  not  directly  connected  with  foreign  or  inter- 
state commerce,  or  with  some  other  employment  or  business 
exercised  under  authority  of  the  constitution  and  laws  of  the 
United  States,  and  upon  all  property  within  the  state  mingled 
with  and  forming  part  of  the  great  mass  of  property  therein, 
it  cannot  impose  taxes  upon  persons  passing  through  the 
state  or  coming  into  it  merely  for  a  temporary  purpose,  es- 
pecially if  connected  with  interstate  or  foreign  commerce; 
nor  can  it  impose  such  taxes  upon  property  imported  into  the 
Btate  from  abroad,  or  from  another  state,  and  not  yet  become 
part  of  the  common  mass  of  property  therein;  and  no  dis- 
crimination can  be  made  by  any  state  regulation  adversely 
to  the  persons  or  property  of  other  states,  and  no  regulations 
can  be  made  directly  affecting  interstate  commerce. 

But  it  was  not  decided  in  that,  nor  any  other  case  follow- 
ing it,  that  goods  sent  from  one  state  to  and  already  in  an- 
other state  may  not  be  taxed  as  other  general  property  in  the 
latter  that  is  subject  to  taxation;  and  a  distinction  is  made 
between  a  tax  on  the  sale  of  goods  then  in  another  state,  or 
the  offer  to  sell  them  before  they  are  brought  into  the  state 
imposing  it,  and  a  tax  in  the  usual  way,  and  as  other  goods 
are  taxed,  upon  such  as  may  have  been  already  brought  into 
the  state  from  another  state. 

And  as  conclusive,  the  court  did  not  mean  to  hold  such 
statute  as  is  now  under  consideration  unconstitutional,  the 
following  language  was  used  in  the  dissenting  opinion  deliv- 
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ered  in  that  case:  "I  am  unable  to  see  any  difference  in  prin- 
ciple between  a  tax  on  a  seller  by  sample  and  a  tax  on  a 
peddler;  and  yet  I  can  hardly  believe  it  would  be  contended 
that  the  provision  of  the  same  statute  now  in  question,  whicb 
fixes  a  license  for  all  peddlers  in  the  district,  would  be  held 
unconstitutional  in  its  application  to  peddlers  who  came  with 
their  goods  from  another  state,  and  expected  to  go  back 
again." 

Section  2,  article  3,  of  the  constitution  of  the  United  States 
provides  that  the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  of  the  several  states; 
but  it  does  not  follow  that  a  citizen  of  one  state  may  go  into 
another  and,  while  enjoying  all  the  privileges  and  immuni- 
ties, defy  and  disregard  all  the  obligations  and  duties  imposed 
upon  citizens  of  that  other;  and  until  it  is  so  plainly  decided 
by  the  supreme  court  to  the  contrary  as  that  there  can  be  no 
misunderstanding  about  it,  we  shall  feel  it  our  duty  to  decide 
that  a  person  bringing  goods,  wares,  and  merchandise  from 
another  into  this  state  for  the  purpose  of  peddling  them  is 
liable  just  as  a  citizen  of  this  state  to  pay  the  peddler's  li- 
cense, and  is  subject  in  the  same  way  to  all  the  pains  and 
penalties  for  refusing  to  do  so. 

It  is  alleged  substantially  in  the  answer,  and  not  being  de- 
nied, must  be  taken  as  true,  that  there  was  an  agreement 
between  appellant  and  appellee,  before  the  note  sued  on  was 
executed,  that  they  would  abide  the  decision  of  the  case  of 
appellant  against  Holloway,  and  that  he,  appellee,  who  re- 
sided in  the  county,  and  was  ignorant  on  the  subject,  was 
deceived,  and  induced  to  execute  the  note  in  renewal  of  the 
original  by  false  information  sent  to  him  by  appellant  for  the 
purpose  of  inducing  him  to  execute  it,  which  he  would  not 
have  otherwise  done.  In  such  case,  it  seems  to  us,  appellant 
must  be  treated  as  he  would  have  been  holding  and  asking 
judgment  on  the  original  note,  which  was  made  by  statute 
void,  and  consequently  the  court  properly  overruled  the  de- 
murrer to  the  answer  and  dismissed  the  action. 

Judgment  aflBrmed. 

Intbbstatb  Commerce  —  Peddler's  Licensbs.  —  As  to  the  power  of 
■tates  to  exact  liceoses  for  the  privilege  of  doing  business  wibhin  their  terri- 
tory, see  extended  note  to  People  v.  Wemple,  27  Am.  St  Rep.  661-563.  A 
tax  imposed  on  merchants  and  other  dealers  upon  their  purchases  in  or  out 
of  the  state  is  a  license  for  the  privilege  oi  carrying  on  business  within  the 
•tote,  and  u  valid:  8taU  v.  French,  109  N.  O.  722;  26  Am.  St.  Rep.  690,  and 
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note.  But  in  Bhomington  v.  Bcurland,  137  111.  534,  31  Am.  St.  Rep.  3S2,  it 
'was  held  that  the  negotiation  of  sales  of  goods  which  are  in  other  states,  for 
the  purpose  of  introducing  them  into  the  state  in  which  the  negotiation  i» 
made,  is  interstate  commerce,  and  cannot  be  regulated  or  interfered  with  by 
the  state  in  which  the  negotiation  is  made. 

Nkqotiablb  Instruments  —  Renewal. — The  renewal  of  a  note  pre- 
viously given  by  the  same  parties  is  not  a  continuation  of  a  prior  obligation^ 
but  ia  a  new,  separate,  and  distinct  contract:  QalUoU  T.  Planter*'  etc  Bank, 
I  McMulL  209;  36  Am.  Dec.  256. 


Sparks  v.  Ball. 

[91  Kentucky,  602.] 
Ekmainder-man,  when  not  Liable  fob  Imfrovkmbnts  Madb  by  Lam 
Tenant.  — The  value  of  improvements  made  by  a  life  tenant  while  in 
possession  of  land  cannot  be  recovered  as  a  set-off  in  an  equitable  action 
by  the  remainder-man  to  enforce  the  payment  of  a  debt  which  such  life 
tenant  owes  him.  The  principle  that  he  who  seeks  equity  most  do 
equity  cannot  properly  be  applied  in  such  a  case. 

C.  B.  Seymour,  for  the  appellants. 
Helm  and  Bruce,  for  the  appellees. 

Holt,  C.  J.  In  the  assignment  of  dower  to  Susan  Sparks^ 
as  the  widow  of  Nimrod  Sparks,  there  was  allotted  to  her  land 
■worth  eight  hundred  dollars  more  than  her  one-third  portion. 
The  decree,  therefore,  provided  that  for  the  use  of  so  much  of 
this  excess  as  would  otherwise  have  at  once  passed  to  their 
Bon,  N.  W.  Sparkj,  she  should  pay  to  him  a  certain  sum  an- 
nually. Having  failed  to  pay  this  annuity  for  several  years, 
and  having  in  the  meantime  married  H.  L.  Ball,  she,  to- 
gether with  her  husband,  executed  to  N.  W.  Sparks,  on  Jan- 
uary 1,  1865,  a  note  for  three  hundred  forty-seven  dollars 
and  sixteen  cents,  and  secured  its  payment  by  a  mortgage 
upon  a  lot  of  ground  that  belonged  to  her  absolutely,  accord- 
ing to  the  face  of  the  conveyance  to  her.  By  the  terms  of  the 
mortgage  it  was  not  enforceable  until  after  her  death. 

The  appellee,  Mattie  A.  Robinson,  is  her  child  by  the  last 
husband.  The  mother  died  in  February,  1883.  The  property 
mortgaged  to  N.  W.  Sparks  descended  equally  to  him  and  his 
half-sister,  the  appellee.  He  now  seeks  to  enforce  his  mort- 
gage. He  also  asks  that  the  mortgaged  property,  which  con- 
Btitutes  substantially  all  the  estate  left  by  his  mother,  be  also 
subjected  to  the  payment  of  the  annuity  installments  which 
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accrued  between  the  time  of  the  execution  of  the  note  and  her 
death. 

The  appellee  claims  that  the  mortgaged  property  was  held 
hy  her  mother  in  trust  for  her  husband,  H.  L.  Ball,  during 
his  life,  with  remainder  to  the  appellee.  If  it  be  conceded 
that  there  is  competent  testimony  to  this  efifect,  yet  the  ar- 
rangement was  not  evidenced  by  any  writing,  the  deed  for 
the  property  to  Mrs.  Ball  is  absolute  in  its  terms,  and  there 
is  no  claim  of  fraud,  accident,  or  mistake  in  its  execution; 
nor  does  it  appear  that  N.  W.  Sparks  had  any  notice  of  the 
alleged  verbal  trust.  It  cannot,  therefore,  aflFect  him.  She 
also  claims  that  she  was  defrauded  in  the  settlement  of  an 
indebtedness  of  her  half-brother  to  her;  that  there  is,  in  fact, 
a  balance  yet  owing  to  her,  and  this  she  pleads  as  a  set-off  to 
his  claims.     This  defense  is  not  sustained  by  the  evidence. 

We  now  reach  the  real  and  remaining  question  in  the  case. 
It  appears  that  the  mother  made  permanent  improvements 
upon  the  dower  land  after  its  allotment  to  her,  which  en- 
hanced its  value  in  a  sum  exceeding  the  annuities  which  she 
was  required  to  pay  by  reason  of  getting  more  than  a  third  of 
the  deceased  husband's  realty,  and  that  N.  W.  Sparks  now 
has  the  property  so  improved.  It  is  therefore  claimed  that 
as  he  is  a  complainant  in  a  court  of  equity,  he  must  do  equity, 
and  that  he  should  not  be  allowed  to  subject  the  property, 
which  has  descended  jointly  to  himself  and  his  half-sister,  to 
the  payment  of  the  annuity  claims  against  his  mother,  when 
he  has  received  property  which  she,  as  the  life  tenant,  im- 
proved in  value  in  a  sura  greater  than  his  claims.  Some 
question  is  made  as  to  the  sufficiency  in  form  of  the  pleading 
setting  up  this  defense;  and  it  is  also  claimed  the  testimony 
does  not  show  that  the  improvements  were  of  a  permanent 
character,  or  that  they  enhanced  the  vendible  value  of  the 
dower  land  in  a  sum  equal  to  the  annuities.  We  shall  as- 
sume, however,  in  considering  the  question,  that  these  objec- 
tions are  not  well  taken.     Indeed,  this  is  our  opinion. 

The  question  is  therefore  presented  whether  the  life  tenant, 
or  her  heir,  can,  as  against  a  debt  owing  to  the  remainder-man, 
when  asserted  by  hirri  in  equity,  set  up  as  a  defense  the  value 
of  permanent  improvements  made  by  her  while  in  possession 
of  the  land  as  the  life  tenant.  It  is  claimed  that  the  equi- 
table rule,  which,  even  in  the  absence  of  any  statute,  was 
applied  as  between  a  bona  fide  occupying  claimant  of  land 
and  the  real  owner,  should  be  applied  in  a  case  like  this  ona 
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We  do  not  think  so,  even  though  hardship  may  occasionally 
result.  The  rule  as  to  occupying  claimants  was  in  some 
cases,  heretofore  decided  by  this  court,  carried  to  great 
length.  They  were,  however,  all  based  upon  the  idea  that 
the  improvements  were  made  by  him  upon  the  land  whilst 
he  bona  fide  considered  it  his  own;  and  as  the  owner,  unless 
liable  for  compensation,  would  be  the  gainer  by  the  loss  of 
the  possessor,  natural  justice  required  he  should  account  for 
what  he  thus  received  in  the  amelioration  of  the  land.  The 
maxim,  that  no  one  ought  to  be  made  rich  out  of  another's 
loss  was  applied  to  its  full  extent.  This  rule  should  never 
be  carried  so  far,  however,  as  to  allow  one  compensation  for 
improvements,  who  wrongfully  takes  possession  of  land, 
knowing  that  it  belongs  to  another,  because  equity  will  not 
aid  a  wrongdoer.  When  properly  interpreted,  it  merely  goes 
to  the  extent  of  holding  that  "one  man  shall  not  be  enriched 
at  the  expense  of  another,"  where  the  latter  does  not  appear 
as  a  wrongdoer. 

One  man  should  not  be  benefited  by  another's  money  or 
labor  without  making  compensation,  and  one  must  do  what 
is  just  before  he  can  exact  equity;  but  this  rule  should  not 
be  so  far  extended  as  to  unjustly  inflict  an  injury  upon  a 
party  when  he  has  no  agency  in  the  transaction.  If  the  rule 
were  adopted  that  a  life  tenant,  who  knows  he  is  not  the  abso- 
lute owner  of  the  property,  and  that  his  interest  in  it  is  liable 
to  terminate  at  any  time,  could  improve  it  ad  libitum,  and 
charge  the  remainder-man  with  it,  injustice  would  often  re- 
sult. This  is  not  a  case  where  land  has  been  lost  by  a  bona 
fide  claimant;  the  claim  is  not  for  compensation  for  improve- 
ments as  against  a  claim  for  rents  for  the  property  improved, 
but  it  is  sought  to  extinguish  a  debt  secured  by  mortgage  not 
upon  the  improved  property,  and  other  indebtedness  not 
secured  at  all,  which  the  life  tenant  owed,  by  a  claim  for  im- 
provements made  by  the  debtor  upon  property  which  she  held 
for  life  only.  It  does  not  appear  that  they  were  made  by  the 
request  of  the  remainder-man.  The  life  tenant  made  them  at 
her  pleasure,  knowing  that  her  interest  in  the  property  must 
end  at  her  death.  It  should  be  presumed  that  she  made  them 
for  her  own  convenience,  and  with  a  willingness  to  risk 
■whether  she  would  live  to  enjoy  them  long  enough  to  recom- 
pense her  for  their  cost.  If  she  could  charge  the  remainder 
man  with  them,  then  she,  at  her  pleasure,  could  improve  him 
out  of  his  estate. 
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The  improvements  may  be  of  a  character  not  desired  by 
him;  they  may  be  £o  inferior  in  quality  as  to  render  othera 
necessary  in  using  the  property  according  to  his  desire,  or 
they  may  be  of  so  great  a  value  that  he  may  not  be  able  ta 
make  the  additional  ones,  and  thus  he  may  be  forced  to  sell 
his  property  or  virtually  be  depwved  of  it.  The  tenant  for 
life  is  not  bound  to  accept  the  estate  if  he  cannot  render  it 
profitable  save  at  the  expense  of  the  remainder-man,  and  if 
allowed  to  do  this,  then  the  latter  is  at  his  mercy. 

It  would,  in  our  opinion,  be  an  unwarrantable  extension  of 
the  equitable  rule  to  which  we  have  alluded  to  apply  it  to 
eases  of  improvements  made  by  a  life  tenant  without  the  re- 
quest of  a  remainder-man,  resulting,  in  a  majority  of  cases,  in 
wrong  and  injustice.  The  life  tenant  knows  he  is  not  the 
owner  of  the  property;  that  the  remainder  party  may  acquire 
it  at  any  time  by  reason  of  death,  and  that  he  is  taking  the 
risk  in  making  any  improvements  upon  it.  In  doing  so  he 
must  take  the  risk  of  being  recompensed  by  their  use.  The 
seeming  hardship  to  the  appellee  may  create  sympathy;  but 
it  or  the  relation  of  the  parties  cannot  be  allowed  to  alter  the 
law  of  the  case. 

The  judgment  is  reversed,  with  directions  to  subject  the 
mortgage  property,  first,  to  the  payment  of  the  mortgage;  and 
as  it  appears  Mrs.  Ball  was  not  otherwise  indebted,  then  to 
the  other  annuity  debts  of  both  N.  W.  Sparks  and  the  ap- 
pellee as  may  be  equitable,  and  for  all  further  proper  proceed- 
ings.   

Estates  —  Improvements.  —  A  tenant  for  life  cannot  charge  either  thfr 
remainder-man  or  the  estate  for  improvements  on  the  land  in  which  h» 
holds  the  life  estate:  Thurston  v.  Dickinson,  2  Rich.  £q.  317;  46  Am.  Deo.  56;^ 
Springfield  t.  Bethel,  90  Ky.  593. 
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Calvert  v.  Eiob. 

[91  Kentucky,  533.] 

Wasts  —  Bight  of  Litb  Tenant  to  Cut  Timber.  —  A  life  tenant  has  th* 
right  to  cut  timber  for  firewood  and  for  the  repair  of  the  buildings  on 
the  estate.  The  scarcity  of  timber  does  not  present  its  use  by  a  life 
tenant  for  those  purposes,  but  merely  imposes  upon  him  the  duty  of 
being  more  careful  in  its  use,  and  of  cutting  only  so  much  as  is  reason* 
ably  necessary  to  keep  the  premises  in  good  condition,  or  so  much  aa 
would  be  used  by  a  prudent  man  who  was  the  owner  of  the  fee  and  in 
possession  of  the  land. 

The  Cutting  of  Ornamental  Timber  bt  a  Life  Tenant  is  Wastb. 

Cochran  and  Son,  Edward  W,  Eines,  and  T.  C,  Campbell^ 
for  the  appellant. 

Wall  and  Wothington,  for  the  appellee. 

Pryob,  J.  This  is  a  controverBy  between  the  appellants, 
who  are  the  life  tenants,  and  the  appellees,  who  own  the  in- 
heritance, and  are  entitled  to  the  possession  when  the  tenancy 
expires.  It  is  a  petition  in  equity,  with  an  injunction  to  stay 
waste.  W.  H.  Duvall  owned  at  his  death  a  tract  of  three 
hundred  and  twenty-five  acres  of  land  lying  on  the  Maysville 
and  Mt.  Sterling  Turnpike,  in  the  county  of  Mason.  At  his 
death  seventy-five  acres  of  this  tract,  including  the  dwelling, 
was  allotted  to  his  widow  as  her  dower.  She  subsequently 
married  the  appellant,  Jesse  Calvert,  who  has  been  cutting 
the  timber  on  the  dower  land,  and  converting  it  into  rails  for 
the  use  of  the  dower  tract.  The  first  husband,  Duvall,  left 
one  child  surviving  him,  who  married  the  appellee,  Rice,  and 
they  instituted  this  action,  asking  that  the  appellants  be  en- 
joined from  cutting  any  trees  on  the  dower  and  from  commit- 
ting waste. 

The  testimony  is  conflicting  as  to  the  number  of  trees  cut 
and  used  on  the  premises  by  the  appellants  in  repairing  the 
buildings  and  the  fencing.  The  appellant  admits  the  cutting 
about  fifteen  trees,  and  the  appellees  say  that  he  cut  at  least 
twenty.  The  main  contention  arises  from  the  scarcity  of  tim- 
ber on  the  entire  farm,  it  appearing  that  all  the  timber  is  on 
the  dower  tract,  and  covers  only  about  ten  or  twelve  acres  of 
the  dower  land,  and  some  of  that  timber  is  in  the  yard.  It 
appears  that  only  one  tree  was  cut  that  was  standing  in  the 
yard,  and  that  seems  to  have  been  decayed,  and  in  such  close 
proximity  to  the  dwelling  as  subjected  it  to  danger  if  the  tree 
should  fall. 
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If  this  case  is  to  be  determined  upon  the  idea  that  there  is 
not  a  sufficiency  of  timber  on  the  dower  to  keep  in  repair  the 
«ntire  tract,  then  the  injunction  ought  to  go,  for  it  is  evident 
that  there  is  not  more  than  a  sufficiency  of  timber  to 
keep  up  and  continue  in  permanent  repair  the  dower  tract. 
The  scarcity  of  timber,  however,  does  not  prevent  its  use  by 
the  life  tenant  in  repairing  the  buildings  and  fencing  on  the 
premises.  It  only  requires  that  he  should  be  the  more  care- 
ful in  its  use,  and  only  cut  so  much  as  would  be  used  by  a 
prudent  man  when  in  possession  and  the  owner  of  the  fee, 
and  necessary  to  keep  the  premises  in  repair.  It  is  the  duty 
of  the  life  tenant  not  to  permit  the  premises  to  go  to  destruc- 
tion for  the  want  of  repairs,  and  particularly  when  there  is 
timber  on  the  place  from  which  the  repairs  may  be  made.  It 
is  better  for  those  in  remainder  that  the  life  tenant  should 
keep  the  premises  in  repair,  so  that  when  the  term  ex- 
pires the  owner  of  the  fee  receives  it  in  good  condition,  than 
to  be  compelled  to  receive  it  as  a  ruined  and  dilapidated 
farm.  There  is  no  doctrine  better  settled  than  that  of  the 
right  of  the  tenant  for  life  to  take  reasonable  estovers  from 
the  estate,  but  not  to  such  an  extent  as  to  work  an  injury  to 
the  inheritance;  and  what  is  meant  by  this  injury  is,  that  the 
tenant  shall  not  make  an  unreasonable  use  of  this  right.  The 
right  to  timber  for  firewood  and  repairing  buildings  is  an  in- 
cident to  every  life  estate  to  be  used  for  such  purposes  when 
on  the  land.  The  tenant  has  no  right  to  cut  and  use  rail 
timber  for  firewood  when  there  is  other  timber  that  might  be 
used  for  that  purpose,  or  to  even  cut  and  use  young  and 
growing  timber  that  would  not  make  more  than  four  or  five 
rails  to  the  cut  .for  fencing  purposes.  This  would  be  an  un- 
reasonable use  of  it.  The  proper  use  of  the  timber  by  the 
tenant,  as  is  said  in  the  text-books  and  reported  cases,  "is  to 
give  the  tenant  necessary  fuel  that  he  may  remain  on  the 
premises,  and  sufficient  timber  to  keep  the  fences  and  build- 
ings in  repair":  2  Bla.  Com.;  Padelford  v.  Padelford,  7  Pick. 
152;  Miles  v.  Miles,  32  N.  H.  147;  64  Am.  Dec.  362. 

Why  is  it  not  to  the  advantage  of  the  remainder-man  that 

the  premises  should  be  kept  in  repair?     It  is  not  required  or 

expected  of  the  tenant  that  he  shall  expend  his  money  in 

buying  plank  or  lumber  to  improve   fences  and   keep   the 

premises  in  repair,  so  that  the  timber  may  pass  from  him  to 

the  inheritance  untouched,  although  its  judicious  use  may 

lessen  the  value  of  the  estate.     The  owner  of  the  fee  would 
AM.  St.  Rkp.,  Vol.  XXX1V.-15 
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use  this  timber  if  without  means  to  purchase  other  material, 
and  so  would  any  prudent  farmer.  He  would  not  cut  thfr 
timber  in  the  yard  left  for  ornamental  purposes,  nor  could  the- 
tenant,  without  being  guilty  of  waste;  but  ordinary  woodland 
can  be  used  in  a  prudent  manner  for  the  use  of  the  premises^ 
and  that  use  or  the  right  to  use  the  timber  not  having  been 
abused  by  the  tenant,  we  see  no  reason  for  an  injunction,  the 
effect  of  which  would  be  to  enrich  the  inheritance  at  the  ex- 
pense of  the  life  tenant. 

The  judgment  is,  therefore,  reversed,  with  directions  to  dis- 
miss the  petition.  _ 

Estates  —  Right  oy  Life  Tenant  to  cut  Timber.  —  A  tenant  for  lif» 
has  the  right  to  cut  and  use  timber  to  repair  the  buildings  belonging  to 
the  estate:  Dodd  r.  Watson,  4  Jones  Eq.  48;  72  Am.  Dec.  577,  and  note; 
Lynn's  Appeal,  31  Pa.  St.  44;  72  Am.  Dec.  721,  and  note.  A  tenant  for  life 
is  entitled  to  take  reasonable  estovers  from  his  estate:  Miles  v.  Miles,  32 
N.  H.  147;  64  Am.  Dec.  362,  and  extended  note;  Webster  v.  Webster,  3* 
N.  H.  18;  66  Am.  Dec  705,  and  note;  Clemence  v.  Steere,  1  R.  I.  272;  53 
Am.  Dec.  621,  and  note.  But  he  is  liable  for  waste  if  he  cuts  more  of  the 
timber  than  is  necessary  to  the  enjoyment  of  his  estate:  Johnson  v.  Johnson, 
2  Hill  Ch.  277;  29  Am.  Dec  72.  Or  if  he  cuts  the  timber  for  other  pur- 
poses  than  use  on  the  estate  he  will  be  liable  for  waste:  Clai-k  v.  Holden,  7 
Gray,  8;  66  Am.  Deo.  450,  and  note;  see  note  to  Allen  v.  DeOroodt,  14  Am. 
Sk  Rep.  632. 


Manly  v.  Bitzee. 

[91  Kentucky,  596.J 
Absionhsnt  or  Wages  to  be  Earned  in  the  Fotueb.  — The  transferee  for 
value  of  wages  to  be  earned  in  the  future  under  an  existing  contract  for 
the  rendition  of  services  during  a  specified  period  is  invested  with  an 
equity  which  prevails  over  that  of  a  creditor  who  afterwards  seeks  to 
attach  the  same  wages.  In  such  a  case  the  wages,  being  the  expected 
and  natural  product  of  the  contract  right  of  the  employee,  have  a  poten* 
tial  existence  which  renders  them  capable  of  assignment. 

Helm  and  Bruce,  for  the  appellant. 

Kohn,  Baird,  and  Speckert,  for  the  appellee. 

Holt,  C.  J.  This  is  a  controversy  over  the  wages  of  Frank 
Manly,  as  a  policeman  of  the  city  of  Louisville.  It  is  between 
a  creditor  and  a  purchaser.  The  claims  of  both  are  bona  fide. 
The  former,  the  appellant,  Mary  Manly,  having  a  judgment 
for  her  debt  and  a  return  of  nulla  bona,  sued  out  attachments 
during  several  months,  and  garnished  the  wages  of  Manly  in 
the  hands  of  the  city.     He  had,  however,  on  or  near  the  first 
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of  each  month,  and  prior  to  the  attachment  in  each  instance, 
sold  the  claim  for  the  wages  of  that  month  to  the  appellee, 
Peter  Bitzer.  In  one  instance  the  sale  was  on  the  second  day 
of  the  month,  and  when  Manly  had  earned  one  day's  wages. 
In  another  it  was  on  the  fourth  day  of  the  month,  and  when 
three  days'  wages  were  owing;  but  in  all  the  other  cases  it 
was  made  on  the  first  day  of  the  month,  and  was  a  sale  of 
the  then  unearned  wages  of  that  month. 

The  claim  of  the  purchaser  to  them  is  not  resisted  by 
Frank  Manly.  The  policemen  of  the  city  are  elected  by  the 
police  commissioners  for  a  term  of  four  years,  and  until  their 
successors  shall  be  chosen.  They  are  paid  at  the  rate  of  two- 
dollars  per  day  for  the  days  they  in  fact  serve,  payable  at  the 
end  of  each  month  upon  monthly  pay  rolls.  It  is  a  per  diem 
allowance,  but  payable  monthly.  The  services  are  rendered 
under  a  contract  for  four  years'  service. 

It  is  contended  for  the  appellant  that  assignments  of  wages 
to  be  earned  are,  like  mortgages  of  property  to  be  thereafter 
acquired,  void.  Et  is  insisted  upon  the  other  hand,  that  as 
these  wages  were  to  be  earned  under  an  existing  contract,  the 
wage  earner  had  the  right  to  assign  them,  and  that  this  con- 
test is  merely  one  of  equities,  in  which  the  elder  must  prevail. 
This  is  undoubtedly  true,  if  the  right  existed,  because,  in  a 
contest  between  equities  merely,  that  which  is  prior  must,  in 
reason,  be  given  the  preference:  Newby  v.  Hill,  2  Met.  (Ky.) 
630. 

This  elementary  rule  is  not  questioned  by  the  counsel  for 
the  appellant,  but  they  insist  that  the  appellee,  by  his  pur- 
chase, acquired  no  equity  whatever  as  against  a  creditor  of 
Manly.  Looking  at  the  question  from  the  standpoint  of 
public  policy,  there  are  two  views  presented,  which,  perhaps, 
balance  each  other.  If  the  wage  earner  in  a  case  like  this 
one  be  permitted  to  sell  and  transfer  his  unearned  wages,  the 
honest  creditor  may  sometimes  be  defrauded;  but,  upon  the 
other  hand,  it  may  often  be  necessary  to  the  subsistence  of 
the  laborer  and  his  family,  as  is  claimed  was  true  in  this  in- 
stance. 

It  is  a  general  rule  that  a  mortgage  of  property  to  be  ac- 
quired infuturo  is  void  as  against  the  mortgagor's  other  credi- 
tors. It  has  been  held  by  this  court,  for  instance,  that  he 
cannot  mortgage  not  only  his  stock  of  goods  on  hand,  but 
also  those  he  may  thereafter  add  to  it.  As  to  those  so  added 
the  mortgage  is  invalid  as  against  other  creditors:  Ross  v.  Wil- 
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son,  7  Bush,  29;  Loth  y.  Carty,  85  Ky.  591.  Also,  that  a 
mortgage  of  a  crop  unsown  when  it  was  executed  is  invalid 
as  against  a  purchaser  for  value,  the  reason  being  that  when 
the  mortgage  was  given  the  crop  had  neither  an  actual  nor  a 
potential  existence:  Hutchinson  y.  Ford,  9  Bush,  318;  15  Am. 
Rep.  711. 

This  case,  however,  is  distinguishable  from  those.  Pom- 
eroy  says:  "When  a  party  has  entered  into  a  contract  or 
arrangement,  by  the  ordinary  and  legitimate  and  natural 
operation  of  which  he  will  acquire  property,  his  existing  right 
thereunder  is  not  a  mere  naked  hope;  it  is  a  possibility  of  ac- 
quiring property,  coupled  with  a  legal  interest  in  the  contract. 
The  cargo  to  be  obtained  or  the  freight  to  be  earned  by  a  ship 
on  a  voyage  already  contracted  for,  the  wages  to  be  earned 
under  an  existing  employment,  the  payment  to  become  due 
under  an  existing  building  contract,  are  familiar  examples": 
Pomeroy's  Equity  Jurisprudence,  sec.  1286. 

Judge  Story,  in  his  Equity  Jurisprudence,  section  1040, 
announces  substantially  the  same  doctrine.  If  there  be  an 
existing  or  subsisting  contract,  then  a  right  exists  out  of 
which  that  which  is  assigned  may  be  derived,  and  as  it 
may  reasonably  be  anticipated  as  the  outcome,  it  may  be 
transferred  for  value,  and  vest  the  right  to  it  in  the  assignee. 
There  is  in  such  a  case  a  potential  existence  of  that  which  is 
assigned.  In  the  case  now  presented  there  was  an  existing, 
subsisting  contract  for  the  rendition  of  the  services.  The 
debtor's  term  of  office  extended  beyond  the  time  when  it  could 
fairly  be  presumed,  because  of  the  existence  of  the  contract, 
the  wages  would  be  earned.  They  had  such  a  potential  ex- 
istence that  he  had  a  right  to  transfer  them,  and,  having  done 
eo  for  value,  it  invested  the  assignee  with  an  equity  which, 
being  elder  in  time  to  that  of  the  attaching  creditor,  must 
prevail.  It  was  not  the  assignment  of  a  mere  naked  possi- 
bility, coupled  with  no  interest.  There  was  an  expectation  of 
wages  under  an  employment  entered  upon  under  a  subsist- 
ing contract.  Whatever  Manly  might,  therefore,  earn  had  a 
potential  existence,  because  the  wages  would  be  the  expected 
and  natural  product  of  his  existing  contract  right.  It  made 
no  difference  whether  they  were  fixed  at  so  much  by  the  day 
or  week  or  month.  Whatever  he  might  earn  upon  the  first 
day  of  the  month  was  not  so  independent  of  what  he  might 
earn  during  the  remainder  of  the  month  that  he  could  not  as- 
sign the  entire  month's  wages.     Whatever  may  be  said  as  to 
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the  right  in  equity  to  assign  mere 'possible  interests,  however 
much  the  authorities  may  differ  as  to  the'extent  of  the  power, 
yet  here  was  a  reasonable  expectation  of  means  founded  upoa 
an  existing  right;  a  subsisting  contract;  an  existing  employ- 
ment; and  in  such  a  case  the  transferee  for  value  undoubtedly 
acquires  an  equity.  A  right  was  in  esse,  under  which  it  could 
reasonably  be  expected  the  party  would  become  entitled  to 
what  was  transferred.  There  was  ground  for  a  reasonable 
expectation  of  means  based  upon  an  existing  right;  it  was  as 
if  the  seed  of  a  crop  had  been  sown,  and  constituted  a  subject 
for  a  valid  contract. 

In  the  case  of  Griffin  v.  AftdliJcen,  Ky.  Sept.  13,  1876,  an 
attaching  creditor  sought  to  subject  the  monthly  salary  of  a 
city  officer  to  his  debt,  which  had  been  assigned  before  it  was 
earned,  and  it  was  held  that  the  equity  of  the  assignee  was 
superior.  So  it  seems  to  us  in  this  instance,  and  the  judg- 
ment is  therefore  affirmed. 

AsaiONMENT  or  Money  to  Bgcomb  Dub — Futurb  Earnings. — An  ai- 
■ignment  of  a  debt  to  become  due  on  the  completion  of  a  job,  or  at  the  ex* 
piration  of  a  term  of  service  la  valid:  Payne  v.  Mayor,  4  Ala.  333;  37  Am» 
Dec.  744;  Weed  v.  Jeweit,  2  Met.  608;  37  Am.  Dec.  115,  and  note;  Stevens  v. 
Ogden,  130  N.  Y.  182;  Bank  v.  Ciiy  of  Bayonne,  48  N.  J.  Eq.  246;  Kane  v. 
ClougTij  36  Mich.  436;  24  Am.  Rep.  599.  A  contingent  debt  founded  on  an 
existing  contract  is  assignable:  Mulhall  v.  Quinn,  1  Gray,  105;  61  Am.  Deo. 
414,  and  note;  Thayer  v.  Kelley,  28  Vt.  19;  65  Am.  Deo.  220;  O'Connor  v. 
Meehan,  47  Minn.  247;  Knevala  v.  Blauvelt,  82  Me.  458.  An  assignment  by 
a  city  contractor  of  his  right  to  receive  warrants  subsequently  to  becom» 
due  for  work  done  on  the  streets  vests  an  equitable  interest  in  the  assignee: 
Stott  r.  Franey,  20  Or.  410;  23  Am.  St.  Rep.  132,  and  note.  In  Edwards  y. 
Peteraon,  80  Me.  367,  6  Am.  St.  Rep.  207,  it  was  held  that  an  assignment  of 
wages  expected  to  be  earned  in  the  future  will  not  be  upheld  in  equity  if 
they  were  for  an  existing  employment  or  contract,  or  if  under  such  circum- 
stances the  assignment  is  made  for  the  purpose  of  defeating  a  trustee  pro« 
cess  for  such  wages:  Oragg  v.  Martin,  12  Allen,  498;  90  Am.  Dec.  164,  and 
gee  notes  to  these  cases.  The  salary  or  earnings  of  public  officers  are  not 
assignable,  for  such  an  assignment  is  against  public  policy  and  void:  Bowery 
Nat.  Bank  v.  Wilson,  122  N.  Y.  478;  19  Am.  St.  Rep.  507,  and  note;  Schwenk 
T.  Wyckoff,  46  N.  J.  Eq.  560;  19  Am.  St.  Rep.  438,  and  note.  The  subject 
of  the  assignment  of  money  to  become  dne  is  treated  in  the  extended  note 
to  Braekett  r.  Blake,  41  Am.  Deo.  443,  and  Skipper  v.  Stokea,  94  Am.  Deo. 
649. 
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Gaenett  V,  Farmers'  Nat.  Bank  of  Cynthiana. 

[91  Kkntuckt,  614.] 

SnKTTsmv — Liability  of  Sdrety  for  Defalcations  of  Bank  Clerk. — 
A.  snrety  on  the  bond  of  a  bank  clerk  is  not  liable  for  loss  to  the  bank 
•caused  by  employing  him  out  of  his  sphere;  but,  if  it  is  shown  that 
the  extra  duties  had  nothing  to  do  with  the  loss,  but  that  it  was  caused 
by  the  clerk's  conduct  in  the  sphere  of  his  own  office,  or  by  a  wrongful 
use  of  the  opportunities  afforded  by  that  office,  the  surety  may  be  held, 
unless  there  is  an  express  provision  in  the  boud  that  such  extra  duties 
shall  avoid  it. 

Suretyship— AssiONMENT  of  Extra  Duties  to  Employee,  How  Far  Af- 
fects Liability  of  Surety. — The  sureties  on  the  bond  of  a  bank 
clerk  are  liable  for  the  money  of  which  he  has  defrauded  the  bank  by 
means  of  false  entries  and  erasures  in  books  of  which  he  has  the  exclu- 
sive charge,  but  not  for  the  money  which  his  occasional  performance 
of  the  functions  of  the  regular  cashier,  during  the  absence  of  that 
officer,  enables  him  to  appropriate.  In  the  latter  ease  the  bank  will  b« 
regarded  as  having  empowered  him,  at  its  own  risk,  to  assume  the  more 
responsible  duties  of  cashier,  and  as  being  consequently  without  remedy 
on  the  bond  for  any  wrong  he  was  tempted  or  enabled  to  commit  by 
reason  of  being  employed  in  that  capacity. 

Ward  and  Kimhrough,  for  the  appellant. 

Forman  and  Cason^  and  George  C.  Lockhart,  for  the  appellee. 

Lewis,  J.  October  24,  1881,  Paul  King,  being  appointed 
clerk  of  appellee,  together  with  appellants,  his  sureties,  executed 
«  bond  in  which  they  covenanted,  in  substance,  that  he,  King, 
AS  such  clerk,  would  well  and  truly  perform  all  the  duties 
and  services  required  of  him  by  the  board  of  directors  or  by 
the  by-laws  of  the  bank  or  laws  of  the  land,  and  faithfully 
fulfill  all  the  trusts  confided  to  him  during  his  continuance 
in  oflfice  as  clerk.  It  was  further  covenanted  that  no  tempo- 
rary or  occasional  absence  of  said  King,  clerk,  from  the  bank 
should  be  claimed  or  asserted  by  him  or  the  sureties  as  im- 
pairing the  validity  of  the  obligation  or  the  right  of  the  bank 
to  have  recourse  thereon  for  any  breach  of  the  conditions  of 
the  bond,  but  the  same,  notwithstanding  such  absence,  should 
continue  in  full  force.  October  29,  1888,  appellee  brought 
this  action  to  recover  of  appellants,  sureties  of  King,  he  being 
then  dead,  the  aggregate  sum  of  four  thousand  six  hun- 
dred twenty-two  dollars  and  ninety-two  cents,  of  which,  it 
is  stated  in  the  petition,  the  sum  of  three  thousand  six  hun- 
dred twenty-two  dollars  and  ninety-two  cents  was,  between 
October  24,  1881,  and  May  7,  1885,  fraudulently,  and  without 
knowledge  of  the  board  of  directors,  converted  by  King  to  his 


Jan.  1891.]     Garnett  v.  Farmers'  National  Bank.         247 

own  use  by  means  of  false  entries  and  balances  of  his  indi- 
vidual deposit  account;  and  one  thousand  dollars  thereof  was, 
in  January,  taken  directly  from  the  funds  of  the  bank  and 
appropriated  by  him. 

The  verdict  of  the  jury,  followed  by  judgment,  was  for  the 
whole  amount  claimed  in  the  petition,  less  interest;  and  if 
King  had  been  alive,  and  it  had  been  against  him  alone,  there 
could  have  been  no  question  of  its  correctness;  for  it  was 
shown  by  evidence,  about  the  competency  of  which  there  is 
no  doubt,  that  he  fraudulently  appropriated  both  sums.  But 
appellants,  as  sureties,  are  liable,  if  at  all,  in  virtue  alone  of 
the  bond,  which,  by  its  terms,  binds  them  for  the  faithful 
performance  by  King  of  services  and  duties  as  clerk. 

It  appears  that  King  kept  with  the  bank  the  whole  time  he 
was  clerk  an  individual  deposit  account,  and  by  a  system  of 
erasures  and  false  entries  in  the  particular  book  kept  by  him 
as  clerk  he  was  enabled  to  deceive  both  the  cashier  and  direc- 
tors as  to  the  true  state  of  his  deposit  account,  and  thus  de- 
fraud the  bank  of  the  first  mentioned  of  the  two  sums.  But 
the  evidence  shows  that  during  occasional  absence  of  the 
regular  cashier,  King  was  in  the  habit  ef  performing  the 
duties  of  that  oflBce  as  well  as  of  his  own.  And  one  ground 
for  reversal  is  action  of  the  lower  court  in  overruling  the  mo- 
tion to  require  the  plaintiff  to  specify  in  the  petition  the  par- 
ticular amounts  paid  to  or  converted  by  King  while  he  was 
acting  in  each  capacity.  We  do  not,  however,  think  it  was 
material,  even  if  it  had  been  in  the  plaintiff's  power,  to  make 
more  specific  the  allegations  on  that  subject;  for  the  fraud 
was  accomplished  as  to  that  particular  sum,  not  by  directly 
abstracting  the  money,  nor  by  false  entries  in  the  cashier's 
books  of  amounts  deposited  by,  or  paid  on  checks  to.  King, 
but  in  the  manner  already  referred  to,  which  he  could  have 
done  whether  the  cashier  was  present  or  absent. 

In  Morse  on  Banking,  section  17,  it  is  said  that  on  principle 
it  would  seem  clear:  1.  That  if  loss  to  a  bank  is  caused  by 
the  employment  of  an  ofiicer  out  of  his  sphere,  the  surety  is 
not  liable,  and  to  this  the  cases  agree;  2.  That  if  it  can  be 
clearly  shown  that  the  extra  duties  had  nothing  to  do  with 
the  loss,  but  that  it  was  caused  by  the  ofiicer's  conduct  in  the 
sphere  of  his  own  office,  or  by  a  wrongful  advantage  of  the 
opportunities  afforded  by  that  office,  the  surety  should  be 
held,  for  it  is  a  loss  within  the  bond,  unless  there  be  an  ex- 
press provision  that  such  duties  shall  avoid  it.     It  is,  how- 
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ever,  stated  by  the  author  that  the  cases  do  not  assent  to  th© 
second  proposition  if  the  duties  are  of  a  higher  grade  than 
those  of  the  bonded  office.  But  the  reason  for  that  exception 
does  not  exist,  and  consequently  it  should  not  be  applied 
where  it  is  made  clearly  to  appear  that  the  loss  was  caused 
alone  by  the  nonperformance  or  wrongful  performance  by  the 
oflBicer  of  the  proper  and  regular  duties  of  his  own  office;  for 
in  such  case  it  cannot  be  said  to  have  resulted  from  greater 
temptation  being  put  in  his  way  or  greater  facilities  being 
aflforded  to  do  the  particular  wrong  than  were  contemplated 
and  provided  for  in  the  bond.  It  is  true  the  surety  has  a 
right  to  judge  of  the  circumstances  and  conditions  in  which 
he  is  willing  to  be  liable,  and  cannot  be  made  so  beyond  ex- 
press terms  of  his  bond.  But  where,  as  in  this  case,  the  clerk 
is  enabled,  by  simply  erasing  and  changing  figures  in  books 
of  which  he  has  exclusive  charge,  to  not  only  perpetrate,  but 
conceal  from  other  officers  a  fraud,  we  do  not  see  how  the  loss 
to  the  bank  thereby  caused  can  be  connected  with  or  fairly 
made  a  sequence  of  his  performance  of  the  duties  of  cashier 
during  the  occasional  and  temporary  absence  of  that  officer. 

In  Home  Sav.  Bank  v.  Trauhe,  75  Mo.  199,  42  Am.  Rep.  402, 
a  case  like  this,  it  was  said:  "It  is  clear  that  the  sureties 
could  not  be  held  for  any  defalcation  of  Rodel  as  teller,  and 
it  may  be  they  should  not  be  held  liable  for  any  false  entries 
made  by  him  in  order  to  conceal  such  defalcation,  as  they 
might  be  regarded  as  having  been  indirectly  occasioned  by 
the  action  of  the  bank  in  appointing  him  teller.  But  when 
the  omission  of  Rodel  to  perform  his  duty  as  bookkeeper  is 
wholly  disconnected  from  any  improper  act  on  his  part  as 
teller,  and  was  not  superinduced  by  his  appointment  as  teller, 
we  do  not  see  why  the  sureties  should  not  be  held  liable  there- 
for." 

In  our  opinion,  the  evidence  clearly  shows  that  King,  with- 
out any  other  opportunity  or  means  than  such  as  his  office  of 
clerk  aflforded,  and  while  acting  entirely  within  the  sphere  of 
that  office,  fraudulently  converted  the  sum  of  three  thousand 
six  hundred  twenty-two  dollars  and  ninety-two  cents,  and  the 
express  terms  and  conditions  of  the  bond  being  thereby  and 
thus  violated,  without  contributing  fault  of  the  bank,  his  sure- 
ties are  liable  therefor. 

But  we  think  it  is  just  as  clear  they  are  not  liable  for  the 
other  sum  of  one  thousand  dollars;  for  he  was,  by  being  au- 
thorized and  required  to  act  as  cashier,  enabled,  as  well  aa 
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tempted,  not  only  to  abstract  that  sum  from  the  funds  of  the 
bank,  that  as  clerk  he  had  no  right  to  touch,  but  to  conceal 
the  theft  by  false  entries,  or  addition  of  figures,  in  books  that 
he,  as  clerk,  had  no  right  to  handle,  but  were  under  exclusive 
charge  of  the  regular  cashier.  As  the  sureties  covenanted  to 
answer  for  the  honest  and  faithful  discharge  by  King  of  the 
duties  of  clerk  only,  the  bank  must  be  regarded  as  having 
empowered  him,  at  its  own  risk,  to  perform  the  more  respon- 
sible duties  of  cashier,  and  consequently  without  remedy  on 
the  bond  for  any  wrong  he  was  tempted  or  enabled  to  commit 
by  reason  of  being  employed,  and  while  acting  in  that  capa- 
city. There  is  no  need  to  speculate  whether  any  of  the  sure- 
ties were  aware  of  and  contemplated  the  probable  necessity  of 
King  taking  the  place  for  a  long  or  short  time  of  the  absent 
cashier,  inasmuch  as  the  bond  does  not  expressly  or  by  fair 
implication  bind  them  for  his  conduct  in  such  case.  As  the 
loss  of  the  one  thousand  dollars  resulted  from  the  act  of  the 
bank  in  putting  King  in  a  position  where  he  could  and  did 
take  it,  and  the  sureties  did  not  bind  themselves  to  answer 
therefor,  they  cannot  be  now  held  liable,  and  in  that  respect 
the  judgment  is  erroneous,  and  reversed  for  further  proceed-* 
ings  consistent  with  this  opinion. 


Suretyship  —  Chanqb  in  Employment  ot  Principal. —  In  case  a  surety 
is  bound  for  the  fidelity  or  capacity  of  a  principal  holding  a  particular  offioe 
or  employment,  if  the  nature  of  the  employment  is  so  changed  by  the  act  of 
the  employer  that  the  risk  of  the  surety  is  materially  altered  from  what  waa 
contemplated  by  the  parties  at  the  time  of  entering  into  the  bond,  the  surety 
has  a  right  to  say  that  his  obligation  does  not  extend  to  the  altered  state  of 
things:  Mrst  Nat.  Bank  v.  Oerke,  68  Md.  449;  6  Am.  St.  Rep.  453,  and  ex- 
tended note;  note  to  Price  v.  Dime  Sav.  Bank,  7  Am.  St.  Bep.  872;  and  sea 
alao  Fourth  NaL  Bank  r.  Sphmey,  120  N.  Y.  661. 
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Kimball  v,  St.  Louis  and  San  Franoisoo  Ky  Co. 

[157  Massachusetts,  7.] 

OomrLiar  OF  Laws  —  Suits  Against  Corporations  Orqanized  add  Doixa 
Business  in  Another  State.  —  If  a  suit  is  pending  against  a  corpora« 
tion  in  the  court  of  the  state  under  whose  laws  it  was  organized,  another 
action  for  the  same  purpose  will  not  be  entertained  in  another  state. 
Though  the  court  of  the  latter  state  may  hare  jurisdiction  to  the  extent 
that  its  judgment  would  be  valid  in  the  state  where  the  corporation  was 
organized,  yet  the  plaintiffs  must  necessarily  be  referred  to  the  courts 
of  the  latter  state  to  compel  the  corporation  to  respect  the  plaintiffs' 
rights  in  case  compulsion  should  be  necessary,  and  therefore,  the  plain* 
ti£fs  ought,  in  the  first  instance,  to  resort  to  that  court  which  alone  oaa 
declare  the  law  of  the  case  with  authority  and  can  compel  obedience  to 
it  by  force. 

JuBiSDioTiON  —  Corporations  of  Other  States. —  The  courts  of  this  state 
will  not  entertain  jurisdiction  of  a  suit  against  a  corporation  organized 
nnder  the  laws  of  another  state  if  the  adjudication  which  might  be  made 
in  this  state  would  depend  for  its  enforcement  upon  the  courts  of  the 
other  state  and  they  may  say  the  courts  of  this  state  had  mistaken  tho 
law  of  the  other  state. 

Suit  against  a  Missouri  corporation  having  a  usual  place 
of  business  in  Massachusetts,  and  five  of  its  directors  there 
residing,  to  enjoin  it  from  issuing  certain  bonds  unless  such 
bonds  should  contain  a  stipulation  that  the  rights  of  their 
holders  are  subordinate  to  the  rights  of  the  complainants  as 
the  holders  of  first  preferred  stock.  The  defendant  pleaded 
the  pendency  of  a  suit  by  the  plaintiff's  against  it  in  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  Mis- 
souri seeking  the  same  relief  as  that  prayed  for  here. 

/.  Lowell  and  S.  C.  Eastman,  for  the  plaintiffs. 
R,  Olney  and  H.  W.  Swift,  for  the  defendant. 
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Holmes,  J.  The  plaintiflfs  necessarily  will  be  referred  to 
the  courts  of  Missouri  to  compel  the  defendant  to  respect  their 
rights,  in  case  compulsion  is  necessary.  The  most  that  we  can 
do,  if  they  have  the  right  they  claim,  is  to  reduce  it  to  res 
judicata.  Whether  they  have  that  right  is  a  question  of  Mis- 
souri law  touching  the  internal  affairs  of  a  Missouri  corpora- 
t'on.  The  objection  to  our  proceeding  with  the  case  was  taken 
at  the  outset,  and  we  are  of  opinion  that  it  must  prevail.  We 
assume,  for  the  purposes  of  decision,  that  we  have  jurisdiction 
in  such  a  sense  that,  if  we  proceeded  to  a  decree  upon  the 
merits,  it  would  be  binding  in  Missouri.  But  it  seems  to  us 
clear  that,  as  among  the  states  of  this  union,  the  plaintiffs 
ought  to  resort  in  the  first  instance  to  that  court  which  alone 
can  declare  the  law  of  the  case  with  authority,  and  can  compel 
obedience  to  it  by  force.  It  would  be  a  misuse  of  our  powers 
to  attempt  to  control  the  action  of  those  courtS'in  a  case  like 
this,  by  an  adjudication  which  would  depend  upon  them  for 
enforcement,  and  which  they  might  say  had  mistaken  the 
Missouri  law:  Smith  v.  Mutual  L.  Ins.  Co.,  14  Allen,  336,  343; 
Kansas  etc.  Construction  Co.  v.  Topeka  etc.  R.  R.  Co.,  135  Mass. 
84;  46  Am.  Rep.  439;  Pierce  v.  Equitable  Life  Assurance  Soc, 
145  Mass.  56,  63;  1  Am.  St.  Rep.  433;  Gregory  v.  New  York  etc. 
R.  R.  Co.,  40  N.  J.  Eq.  38;  North  State  etc.  Min.  Co.  v.  Field, 
64  Md.  151,  154.  The  later  New  York  cases  seem  to  be  put 
on  the  construction  of  a  statute:  Prouty  v.  Michigan  etc.  R.  R. 
Co.,  1  Hun,  655,  658;  Ives  v.  Smith,  3  N.  Y.  Supp.  645,  651. 
Compare  Howell  v.  Chicago  etc.  R'y  Co.,  51  Barb.  378;  Berford 
V.  New  York  Iron  Mine,  4  N.  Y.  Supp.  836;  Fisher  v.  Charter 
Oak  In».  Co.,  52  N.  Y.  Sup.  Ct.  Rep.  179,  189.  In  Boardman 
V.  Lake  Shore  etc.  R'y  Co.,  84  N.  Y.  157,  the  defendant  was 
consolidated  under  the  laws  of  the  state  of  New  York,  among 
others. 

Bill  dismissed.  

Jurisdiction  —  Conflict  ov  Laws.  —  Where  the  ■abjeot-matter  of  a  suit 
in  this  state  is  land  situated  in  another  state,  and  a  suit  is  pending  between 
the  same  parties  in  relation  thereto  in  snoh  other  state,  and  the  court  of  that 
other  state  can  do  justice  to  all  parties  while  a  court  of  this  state  has  not 
jurisdiction  of  all  the  parties,  the  latter  court  will  refuse  to  entertain  juris- 
diction, and  will  leave  the  parties  to  the  decision  of  the  court  in  the  other 
state:  Harria  r.  Pullman,  84  111.  20;  25  Am.  Rep.  416;  Johmon  v.  Kimbro, 
3  Head,  657;  75  Am.  Dec.  781.  See  Sturgis  v.  Fay,  16  Ind.  429;  79  Am. 
Deo.  440,  and  note.  The  question  of  the  power  of  a  court  to  compel  a  party 
to  oonvey  lands  or  deliver  property  within  his  control  but  situated  in  an- 
other state  ia  discussed  in  the  extended  note  to  Newton  r.  Bronson,  67  Am. 
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l>ec.  95.  See  extended  note  to  Molyneux  ▼.  Seymour,  76  Am.  Dec.  665,  oa 
the  jurisdiction  of  foreigners  and  their  property.  See  extended  note  t» 
My  era  r.  Myers,  53  Am.  Dec.  692,  where  the  question  of  jurisdiction  as  de> 
pendent  apon  state  sovereignty  is  discussed.  See  also  extended  note  t» 
Buckles  V.  Ellers,  37  Am.  Rep.  160.  No  court  can  by  its  judgment  or  dd« 
crees  bind  or  aflFect  property  beyond  the  limits  of  that  state:  Wimer  r. 
Wrnier,  82  Ya.  890;  3  Am.  St.  Rep.  126,  and  note;  extended  note  to  Allej^ 
T.  Oaspari,  6  Am.  St  Rep.  181. 


LoKEB  V.  Gerald. 

[157  Massachvsbtts,  ^.] 

A  DivoROK  Obtainxd  in  Another  Statb  by  a  husband  from  hii  wife  who 
has  always  lived  in  this  state  for  her  desertion  of  him,  is  valid  if  he 
did  not  become  a  resident  of  the  other  state  for  the  purpose  of  procuring 
the  divorce,  if  the  cause  of  action  is  one  recognized  by  both  states  and 
the  separation  of  the  wife  from  her  husband  was  not  for  justifiable 
cause. 

DrvoROE.  —  Thk  Domioilb  of  a  Wipb  Follows  that  ov  hbb  Husband 
WHEN  her  separation  from  him  is  without  justifiable  cause.  Hence  tha 
courts  of  a  state  to  which  he  removes  in  good  faith,  and  not  for  the 
purpose  of  procuring  a  divorce,  acquire  jurisdiction  of  both  parties 
and  the  power  to  grant  him  a  divorce  upon  the  service  of  proceu 
Hpon  her  in  the  mode  prescribed  by  statute. 

Writ  of  dower  prosecuted  by  Maggie  L.  Loker  claiming  to 
be  the  widow  of  William  Loker.  Her  claim  was  conceded  to 
be  good  if  she  had  not  been  divorced  from  him  by  a  decree 
entered  in  the  state  of  Colorado.  She  was  married  to  dece- 
dent in  Massachusetts  in  August,  1877,  but  deserted  him  in 
March,  1878.  On  July  24,  1879,  he  sued  her  for  divorce  in  a 
court  in  the  state  of  Colorado,  alleging  that  he  had  been  a 
resident  of  that  state  for  more  than  one  year.  The  process 
in  the  divorce  suit  was  served  on  the  wife  in  MassachusettB 
and  judgment  was  entered  thereunder  against  her  on  Novem- 
ber 4,  1879.  It  was  conceded  that  the  husband  did  not  go  to 
Colorado  for  the  purpose  of  procuring  a  divorce.  The  trial 
court  ruled  that  the  decree  of  divorce  was  valid  and  that  the 
defendant  was  entitled  to  judgment. 

L.  H.  Wakefield,  for  the  demandant. 

P.  H.  Cooney,  for  the  tenant. 

Field,  C.  J.  We  think  that  it  appears  that  the  divorce 
was  obtained  in  the  state  of  Colorado  in  accordance  with  the 
■tatntes  of  that  state,  and  that  the  service  of  process  on  the 
wife,  who  is  the  demandant  in  the  present  action,  was  also  in 


June,  1892.]  Loker  v.  Gerald.  253 

accordance  with  these  statutes.  The  report  recites  that  "it 
was  not  claimed  by  the  demandant  that  the  said  William 
Loker  went  to  Colorado  for  the  purpose  of  procuring  a  di- 
vorce," and  it  must  be  taken  that  he  was  a  bona  fide  resident 
of  that  state  for  more  than  a  year  before  his  suit  for  divorce 
was  brought,  which  is  the  time  required  by  the  statutes  of 
Colorado  when  the  cause  of  divorce  occurred  in  another  state. 
A  copy. of  the  bill  of  complaint  for  divorce  and  of  the  sum- 
mons was  served  on  the  wife  in  Massachusetts,  where  she 
lived;  and  the  causes  of  divorce  set  forth  by  the  bill  were  de- 
eertion  for  more  than  a  year,  and  adultery,  and  the  court 
after  hearing  evidence  decreed  a  divorce  from  the  bonds  of 
matrimony  for  desertion.  Great  pains  were  taken  to  give  the 
wife  notice  and  an  opportunity  to  be  heard.  The  parties 
were  married  in  Massachusetts  and  lived  here  as  husband 
and  wife,  but  the  husband  removed  to  Colorado,  and  we  infer 
that  the  wife  did  not,  but  remained  in  Massachusetts,  and  we 
infer  that  the  desertion  on  account  of  which  the  divorce  was 
granted  began  in  Massachusetts.  The  real  contention  is, 
that,  as  the  wife  was  never  domiciled  in  Colorado  and  was 
never  served  with  process  in  that  state,  the  court  had  no  juris- 
diction over  her  to  dissolve  the  marriage. 

It  must  be  noticed  that,  by  our  statutes,  desertion  con- 
tinued for  three  years,  and  adultery,  are  causes  of  divorce, 
and  that  these  statutes  authorize  divorces  for  causes  oc- 
curring in  other  states,  even  when  the  parties  were  not  mar- 
ried in  this  commonwealth,  and  were  not  inhabitants  of  the 
commonwealth  at  the  time  of  the  marriage,  provided  the 
libellant  has  resided  in  the  commonwealth  for  five  years  next 
preceding  the  filing  of  the  libel  and  did  not  remove  into  the 
commonwealth  for  the  purpose  of  obtaining  a  divorce:  Pub. 
Stats,  c.  146,  sec.  5.  In  practice  here,  divorces  are 
often  granted,  in  cases  in  which  the  libellee  has  never  re- 
sided within  the  commonwealth,  upon  service  made  by  pub- 
lication, and  by  registered  letter  sent  to  the  libellee,  or  by  no- 
tice served  upon  him  or  her  in  another  state,  as  the  court 
may  direct:     Pub.  Stats,  c.  146,  sees.  9,  10. 

The  Public  Statutes,  chapter  146,  section  41,  provide  that 
"a  divorce  decreed  in  another  state  or  country  according  to 
the  laws  thereof,  and  by  a  court  having  jurisdiction  of  the 
cause  and  of  both  the  parties,  shall  be  valid  and  effectual  in 
this  commonwealth,"  except  in  certain  cases  not  material  to 
the  present  inquiry.     The  various  decisions  of  the  courts  of 
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different  states  and  countries  on  the  question  of  the  jurisdic- 
tion of  a  court  to  dissolve  the  bonds  of  matrimony  when  only 
the  libellant  is  domiciled  within  the  state  or  country  ta 
which  the  court  belongs,  and  the  effect  to  be  given  to  a  de- 
cree of  divorce  in  other  states  or  countries,  if  the  court 
takes  jurisdiction  and  enters  a  decree,  are  well  known,  and 
they  are  fully  considered  in  2  Bishop  on  Marriage,  Divorce^ 
and  Separation,  sections  41-190.  It  is  sufficient  for  the  pres- 
ent case  to  say,  that  by  our  decisions,  it  not  appearing  that 
the  wife  separated  from  her  husband  for  justifiable  cause,  her 
domicile  followed  his,  and  that  therefore,  for  the  purpose  of 
divorce,  the  court  in  Colorado  had  jurisdiction  of  both  the 
parties  within  the  meaning  of  the  statute.  The  fact  that  our 
courts  grant  divorces  under  somewhat  similar  circumstances 
is  a  reason  why,  as  a  matter  of  comity,  we  should  recognize 
the  validity  of  this  divorce:  Burlen  v.  Shannon,  115  Mass. 
438. 

We  are  not  now  required  to  consider  whether  the  rule  of 
law  would  not  be  the  same  independently  of  the  legal  fiction 
that  the  domicile  of  the  wife  follows  that  of  the  husband. 
The  decision  in  Cummington  v.  Belchertown,  149  Mass.  223, 
was  upon  the  effect  of  a  decree  annulling  the  marriage  ah 
initio,  and  the  court  expressed  no  opinion  upon  the  effect  of  a 
decree  of  divorce  made  under  the  circumstances  there  stated. 

Judgment  on  the  verdict. 

Marriagb  and  Divorce  —  Effect  or  Divokcb  Procured  in  Another 
State.  —  The  cases  discussing  this  subject  are  collected  in  the  notes  to  Signey 
T.  Rigney,  24  Am,  St.  Rep.  468;  Tolen  v.  Tolen,  21  Am.  Dec.  747;  Hanover 
▼.  Turner,  7  Am.  Dec.  206.  A  decree  of  divorce  rendered  in  another  state 
at  the  suit  of  a  wife,  who  removed  thither  after  being  deserted  in  this  state, 
where  the  citation  was  personally  served  on  the  defendant,  is  valid  in  thi» 
state:  Harding  y.  Alden,  9Greenl.  140;  23  Am,  Dec,  549,  Where  a  husband 
a,nd  wife  were  married  in  Massachusetts  and  the  husband  went  to  Illinois 
and  filed  his  bill  in  equity,  and  the  wife  answered  denying  the  equities  of 
the  bill,  but  afterwards  a  decree  of  divorce  was  entered,  the  divorce  is  valid 
in  New  York:  Kinnier  v.  Kinnier,  45  N.  Y.  535;  6  Am.  Rep.  132;  see  Hunt 
V.  Huni,  72  N.  Y.  217;  28  Am.  Rep.  129.  A  divorce  entered  in  another  state 
against  a  wife  who  at  her  marriage  and  ever  afterwards  resided  here,  who 
never  appeared  in  the  suit  is  void  against  her  here  although  she  was  per- 
sonally served  with  summons:  Williams  v,  Williams,  130  N.  Y.  193;  27  Am. 
St.  Rep.  517;  aeeSewall  v.  Sewall,  122  Mass.  156;  23  Am.  Rep.  299,  and 
cote. 

Domicile  of  Wife.  —  A  wife's  legal  domicile  is  that  of  her  husband:  Har- 
uton  V.  Haraton,  27  Miss,  704;  61  Am.  Dec.  530,  and  note;  Beard  v,  Knox,. 
6  Cal.  252;  63  Am.  Dec.  125;  Harding  v.  Alden,  9Greenl,  140;  23  Am.  Dec. 
£49,  and  note;  Luck  v.  Luck,  92  Cal.  653.     Unless  the  wife  voluntarily 
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absents  herself  under  circumstances  amocnting  to  wrongful  abandonment  <A 
the  husband  and  permanently  resides  in  another  state:  Prater  v.  Prater,  87 
Tenn.  78;  10  Am.  St.  Rep.  623,  and  note;  Jenneas  v.  Jenneat,  24  Ind.  355; 
87  Am.  Dec  355,  and  note;  seo  extended  note  to  Succe»aion  qf  Okri$tkt  99 
An.  Dea  411. 


Commonwealth  v.  Graham. 

[157  Massachusetts,  73.] 

Conflict  oi  Laws.  —  Thb  Commox  Law  ot  Another  Statb  Will  b>  P»»» 
9VMBD  to  be  the  same  as  that  of  this  state. 

A  Marriaqb  CoMTRAcrrED  OUT  or  This  Stats  if  valid  where  contracted, 
is  valid  here,  although  the  parties  intended  to  avoid  our  laws,  unleas- 
the  statutes  declare  such  marriage  void,  or  it  is  deemed  contrary  to  the 
laws  of  nature  as  generally  recognized  in  Christian  countries. 

The  Marriaob  or  a  Minor  Son,  whether  with  or  without  his  father's  coii' 
sent,  so  far  emancipates  him  that  the  father  is  no  longer  entitled  to  hi* 
wages,  if  necessary  for  the  support  of  the  son's  wife. 

Complaint  under  the  statute  against  the  defendant  for  non- 
support  of  his  wife.  He  was  at  the  time  the  complaint  was 
filed  twenty  years  of  age,  and  he  married  in  the  state  of  Maine 
about  one  year  previously  without  the  consent  of  his  father. 
The  father  was  in  necessitous  circumstances  and  had  de- 
manded and  collected  the  wages  of  his  son.  The  defendant 
asked  the  court  to  rule  that  as  he  had  married  without  his  fath- 
er's consent,  the  latter  was  entitled  to  his  wages,  and  therefore 
that  if  the  father  had  claimed  and  demanded  them,  and  thus 
deprived  the  defendant  of  the  means  of  supporting  his  wife^ 
there  could  be  no  conviction,  and  that  a  marriage  in  another 
state  in  violation  of  the  laws  of  this  state  will  not  here  eman- 
cipate the  minor  party  to  such  marriage.  The  judge  refused 
to  so  rule,  and,  on  the  contrary,  instructed  the  jury  that  the 
father  could  only  claim  such  part  of  the  son's  wages  as  were 
not  needed  for  the  support  of  his  wife,  and  that  it  was  for  the 
jury  to  say  whether  the  defendant  had  any  income,  and  if  so, 
whether  his  neglect  to  support  his  wife  was,  upon  the  evidence, 
unreasonable.  Verdict  of  guilty  to  which  the  defendant 
excepted. 

/.  Cummings  and  R.  G.  Fairbanks,  for  the  defendant. 

C.  N.  Harris,  for  the  commonwealth. 

Field,  C.  J.  The  exceptions  recite  that  the  "  defendant 
"was  nineteen  at  the  time  of  his  marriage,  and  twenty  when 
'the   complaint  was   made."     The  age  of  the  wife  nowhere 
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appears,  but  it  was  not  contended  that  she  was  under  the 
age  of  consent.  If  the  marriage  had  been  solemnized  within 
the  commonwealth,  it  would  have  been  valid:  Pub.  Stats., 
<5.  145,  sec.  6;  Parton  v.  Hervey,  1  Gray,  119,  It  is  not  con- 
tended that  the  marriage  was  void  by  the  laws  of  Maine, 
but  we  cannot  take  judicial  notice  of  the  statutes  of  Maine, 
and  the  common  law  of  that  state  must  be  presumed,  in  the 
absence  of  evidence,  to  be  the  same  as  the  common  law  of 
Massachusetts:  See  Hiram  v.  Pierce,  45  Me.  367;  71  Am. 
Dec.  555. 

Section  10,  chapter  145,  of  the  Public  Statutes,  was  intended 
to  define  the  cases  in  which  a  marriage  should  be  deemed 
void  which  was  solemnized  in  another  state  by  persons  resi- 
dent in  this  commonwealth,  who  went  into  the  other  state  for 
the  purpose  of  having  the  marriage  solemnized  there,  and 
afterwards  returned  to  and  resided  in  this  commonwealth, 
but  the  present  case  is  not  within  this  section.  The  general 
rule  of  law  is,  that  a  marriage  contracted  elsewhere,  if  valid 
where  it  is  contracted,  is  valid  here,  although  the  parties  in- 
tended to  evade  our  laws,  unless  the  statutes  declare  such  a 
marriage  void,  or  the  marriage  is  one  deemed  "  contrary  to 
the  law  of  nature  as  genenally  recognized  in  Christian  coun- 
tries": Sutton  v.  Warren,  10  Met.  451]  Commonwealth  v.  Hunt, 
4  Cush.  49;  Commonwealth  v.  Lane,  113  Mass.  458;  18  Am. 
Rep.  509. 

The  consequences  of  this  marriage  must  be  the  same  as  if 
it  had  been  solemnized  in  this  commonwealth,  and  the  pre- 
siding justice  therefore  correctly  ruled  that  this  marriage 
"imposed  upon  the  defendant  all  the  duties  and  responsibil- 
ities of  the  marital  relation."  The  real  question  is  whether 
when  a  minor  son  marries  without  the  consent  of  his  father, 
and  the  father  never  consents  to  it,  and  needs  the  son's  wages 
for  his  support  and  the  support  of  his  family,  the  father  is 
entitled  to  the  son's  wages  during  minority  in  preference  to 
the  wife,  who  also  needs  the  wages  for  her  support.  The  rul- 
ing was,  that  the  "  wife  would  be  entitled  to  receive  support 
from  "  her  husband,  and  that  he  "  would  be  entitled  as  of 
right  to  such  portion  of  his  wages  as  to  enable  him  to  sup- 
port his  wife;  that  the  father  could  only  claim  the  rest." 

It  seems  to  be  settled  that  the  marriage  of  a  minor  son, 
with  the  consent  of  his  father,  works  an  emancipation,  and  it 
is  not  clear  that  the  marriage  of  a  minor  son  without  his 
father's  consent  does  not  have  the  same  effect,  although  the* 
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■decision  in  White  v.  Henry,  24  Me.  531,  is  contra.  It  has 
been  eaid:  "The  husband  becomes  the  head  of  a  new  fam- 
ily. His  new  relations  to  his  wife  and  children  create  obliga- 
tions and  duties  which  require  him  to  be  the  master  of  himself, 
his  time,  his  labor,  earnings,  and  conduct":  Sherburne  v. 
Hartland,  37  Vt.  528,  529.  There  seems  to  be  little  doubt 
that  when  an  infant  daughter  marries,  she  is  emancipated 
from  the  control  of  her  parents:  Aldrich  v.  Bennett,  63  N.  H. 
415;  56  Am.  Rep.  529;  Burr  v.  Wilson,  18  Tex.  367;  Porch  v. 
Fries,  18  N.  J.  Eq.  204;  Northfield  v.  Brnolfield,  50  Vt.  62; 
Rex  V.  Wilmington,  5  Barn.  &  Adol.  525;  Rex  v.  Everton,  1 
East,  526.  See,  however,  Bahin  v.  Le  Blanc,  12  La.  Ann.  367. 
The  meaning  of  emancipation  is  not  that  all  the  disabilities 
of  infancy  are  removed,  but  that  the  infant  is  freed  from 
parental  control,  and  has  a  right  to  his  own  earnings.  In 
Taunton  v.  Plymouth,  15  Mass.  203,  204,  it  was  intimated 
that  the  marriage  of  an  infant  son  with  the  consent  of  the 
father  entitled  the  son  to  his  own  earnings  for  the  support  of 
his  family,  and  in  Davis  v.  Caldwell,  12  Gush.  512,  it  was  said 
that  an  infant  husband  is  liable  for  necessaries  furnished  for 
himself  and  his  family.  It  is  clear,  we  think,  that  it  is  the 
duty  of  an  infant  husband  to  support  his  wife,  and  that,  if  he 
have  property  and  a  guardian,  it  is  the  duty  of  the  guardian 
to  apply  the  income,  and,  so  far  as  is  necessary,  the  principal 
of  his  ward's  property,  to  the  maintenance  of  the  ward  and 
his  family,  under  the  Public  Statutes,  c.  139,  sec.  30. 

We  are  of  opinion  that  these  considerations  make  it  neces- 
sary to  hold  that  an  infant  husband  is  entitled  to  his  own 
wages,  so  far  as  they  are  necessary  for  his  own  support  and 
that  of  his  wife  and  children,  even  if  he  married  without 
his  father's  consent,  and  that  the  ruling  of  the  court  was 
BuflSciently  favorable  to  the  defendant.  Whether  sound  pol- 
icy does  not  require  that  in  every  case  in  which  the  mar- 
riage is  valid  an  infant  husband  should  be  entitled  to  all  his 
earnings,  need  not  now  be  decided. 

Exceptions  overruled.        

EviDENCB  —  Presumption  as  to  Law  oy  Other  States. — The  laws  of 
another  state  will  be  presumed  to  be  the  same  as  the  laws  of  this  state:  HUl 
V.  Wilker,  41  Ga.  449;  5  Am.  Rep.  540;  Peterson  v.  Chemical  Bank,  32  N.  Y. 
21;  88  Am.  Dec.  298;  Brimhall  v.  Van  Campen,  8  Minn.  13;  82  Am.  Dec. 
118,  and  note;  Benne  v.  Schnecko,  100  Mo.  250;  and  the  common  law  will  be 
presumed  to  prevail:  Cai~penter  v.  Grand  Trunk  B'y  Co.,  72  Me.  388;  39 
Am.  Rep.  340,  and  note;  Ellis  v.  Maxon,  19  Mich.  186;  2  Am.  Rep.  81; 
AM.  ST.  Rbp.,  Vol.  XXXIV.  - 17 
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Connor  ▼.  Trawick,  37  Ala.  289;  79  Am.  Dec.  58,  and  note;  Thompson  r, 
Monrow,  2  Cal.  99;  56  Am.  Dec.  318,  and  note. 

Marbiagb  AMD  Divorce  —  Validitt  or  Forbign  Mabriaoks. — A  mar* 
riage  ralid  by  the  laws  of  the  place  where  made,  must  be  treated  as  valid 
everywhere:  Johnson  v.  Johnson,  30  Mo.  72;  77  Am.  Dec.  598,  and  notej 
Hiram  v.  Pierce,  45  Me.  367;  71  Am.  Dec.  555,  and  note;  State  v.  Pattersont 
2  Ired.  346;  38  Am.  Dec.  699;  Harding  v.  Alden,  9Greenl.  140;  23  Am.  Dec. 
649;  Formhillv.  Murray,  1  Bland,  479;  18  Am.  Dec.  344,  and  note;  Kobogum 
▼.  Jackson  Iron  Co.,  76  Mich.  498.  The  exceptions  to  the  foregoing  rule  arej 
I.  Marriages  which  are  deemed  contrary  to  the  law  of  nature,  aa  generally 
recognized  in  Christian  counties;  2.  Marriages  which  the  local  lawmaking 
power  baa  either  expressly  or  by  necessary  implication  declared  shall  not  be 
allowed  any  validity:  Pennegar  v.  State,  87  Tenn.  244;  10  Am.  St.  Rep.  648, 
and  note;  Ti-ue  v.  Ranney,  21  N.  H.  52;  53  Am.  Deo.  164,  and  note;  ex- 
tended note  to  Oreenhow  v.  James,  56  Am.  Rep.  607. 

Infants  —  Marbiaqb.  —  Whether  the  marriage  of  a  male  infant  M  far 
emancipatea  him  from  the  control  of  his  parents  as  to  entitle  him  to  retain 
hi«  earnings  is  discussed  in  the  extended  note  to  Crcug  r,  V<t»  Bebber^  1ft 
Am.  St.  Rep.  638. 


DoHERTY  V,  O'Callaghan. 

[167  MASSACffDBETTB,  90.] 

JoBT  Triai,  —  Pbobatb  Practice.  —  Whether  issues  shall  be  framed  for 
submission  to  a  jury  on  the  hearing  of  an  appeal  in  probate  rests  in  the 
discretion  of  the  presiding  judge,  and  the  exercise  of  such  discretion 
cannot  be  reviewed  upon  appeal  where,  upon  the  record,  the  appellate 
court  haa  no  means  of  determining  whether  or  not  the  judge's  refusal 
to  frame  and  submit  issues  was  right  or  wrong. 

EviDBNCB  —  Privileged  Communications  to  Attornet. — After  a  Tes- 
tator's Death  and  when  his  will  is  presented  for  probate,  hia  attorney, 
who  had  drawn  it,  should  be  allowed  to  testify  as  to  the  directions 
given  him  by  the  testator,  so  that  it  may  appear  whether  the  instrument 
preaented  for  probate  ia  or  is  not  the  will  of  the  alleged  testator. 

C  F.  Donnelly  and  A.  E.  Gage,  for  the  appellants. 
W.  I.  Badger,  for  the  appellee. 

Lathrop,  J.  This  is  an  appeal  from  a  decree  of  a  justice 
of  this  court,  affirming  a  decree  of  the  judge  of  probate  for 
the  county  of  Suffolk,  admitting  to  probate  the  will  of  one 
Patrick  Grealy.  The  reasons  of  appeal  filed  in  the  probate 
court  were,  that,  at  the  time  of  the  execution  of  the  instru- 
ment offered  for  probate,  the  said  Grealy  did  not  know  the 
contents  thereof;  that  he  was  then  not  of  sound  and  disposing 
mind  and  memory;  and  that  the  instrument  was  procured  by 
fraud  and  undue  influence  of  two  persons  named. 

1.   Before  the  case  was  heard  the  appellants  moved  that 
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issues  be  framed  for  a  jury,  but  did  not  state  what  issues  were 
desired.  This  motion  was  denied,  and  an  appeal  was  taken 
to  this  court.  We  assume,  for  the  purposes  of  the  case,  that 
the  appellants  desired  issues  in  accordance  with  their  reasona 
of  appeal. 

It  is  provided  by  the  Public  Statutes,  chapter  156,  section 
19,  that  "  if,  upon  the  hearing  of  an  appeal  in  the  supreme 
court  of  probate,  a  question  of  fact  occurs  proper  for  trial  by 
jury,  the  court  may  cause  it  to  be  so  tried  upon  an  issue 
framed  for  the  purpose  under  the  direction  of  the  court."  We 
agree  that  the  general  practice  of  this  court  has  been,  and  re- 
mains, to  frame  the  customary  issues,  but  the  discretion  as- 
serted in  Davis  v.  Davis^  123  Mass.  590,  593,  remains  so  far  a 
reality  that,  if  the  court  is  satisfied  that  injustice  would  be 
done  by  framing  them,  and  that  special  reasons  exist  for  de- 
clining to  frame  them  and  for  proceeding  to  try  the  case  at 
once,  it  has  the  right  to  adopt  that  course.  The  exercise  of 
this  discretion  may  be  reviewed  by  this  court  on  appeal;  but 
in  the  case  at  bar  we  have  no  means  of  determining  that  the 
justice  who  declined  to  frame  issues  was  wrong:  Fay  y.  Van- 
derford,  154  Mass.  498. 

2.  Thomas  J.  Gargan,  Esq.,  an  attorney  at  law,  was  per- 
mitted to  testify,  against  the  objection  and  exception  of  the 
appellants,  in  regard  to  what  was  said  to  him  by  Grealy,  when 
the  latter  came  to  see  him  for  the  purpose  of  having  his  will 
drawn.  This  conversation  included  the  directions  given  by 
Grealy  as  to  the  disposition  of  his  property.  The  appellants 
contend  that  these  communications  were  privileged,  and  there- 
fore inadmissible. 

The  only  case  which  they  have  brought  to  our  attention 
bearing  upon  this  point,  is  Loder  v.  Whelpley,  111  N.  Y.  239, 
248,  where  it  is  said:  "A  lawyer,  in  receiving  the  directions 
or  instructions  of  one  intending  to  make  a  will,  is  confided  in 
by  reason  of  his  professional  character  as  a  counsellor,  and  ho 
acts  in  that  capacity,  although  asking  no  questions  and  with- 
out advising,  he  does  nothing  more  than  to  reduce  these  direc- 
tions to  writing."  And  the  opinion  was  expressed  that,  under 
the  New  York  code  (sec.  835),  which  provides  that,  "  an  attor- 
ney or  counsellor  at  law  shall  not  be  allowed  to  disclose  a 
communication,  made  by  his  client  to  him,  or  his  advice  given 
thereon,  in  the  course  of  his  professional  employment,"  what 
was  said  at  certain  interviews  with  the  testatrix  could  not  be 
testified  to  by  the  attorney.     This  opinion  was,  however,  to 
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some  extent,  obiter  dictum,  as  it  was  held  that  the  contestant 
was  not  prejudiced  by  the  admission  of  the  evidence,  on  the 
ground  that,  leaving  out  the  testimony  of  the  attorney,  the  judg- 
ment below  must  be  affirmed  on  the  other  evidence  in  the  case. 

The  question  before  us,  however,  is  not  what  construction 
is  to  be  given  to  the  language  of  a  code,  but  what  is  the  rule 
at  common  law,  and  the  further  question  whether  the  case  at 
bar  comes  within  the  rule. 

The  general  rule  undoubtedly  is  that  an  attorney  shall  not 
be  called  upon  or  allowed  to  disclose  matters  communicated 
to  him  by  his  client  in  professional  confidence:  Foster  y.  Hall, 
12  Pick.  89,  93;  22  Am.  Dec.  400.  See  also  page  98,  where 
several  exceptions  to  the  rule  are  stated.  The  reason  for  the 
rule  is  well  stated  by  Lord  Brougham,  in  Oreenough  v.  GasJcell, 
1  Mylne  &  K.  98,  103,  where  he  says:  "  It  is  out  of  regard  to 
the  interests  of  justice,  which  cannot  be  upholden,  and  to  the 
administration  of  justice,  which  cannot  go  on  without  the  aid 
of  men  skilled  in  jurisprudence,  in  the  practice  of  the  courts, 
and  in  those  matters  affecting  rights  and  obligations  which 
form  the  subject  of  all  judicial  proceedings.  If  the  privilege 
did  not  exist  at  all,  every  one  would  be  thrown  upon  his  owu 
legal  resources;  deprived  of  all  professional  assistance,  a  man 
would  not  venture  to  consult  any  skillful  person,  or  would 
only  dare  to  tell  his  counsellor  half  his  case." 

In  Russell  v.  Jackson,  9  Hare,  387,  Vice-Chancellor  Turner 
•considered  the  question  at  length,  and  held  that  the  reason 
of  the  rule  did  not  apply  to  testamentary  dispositions,  unless 
the  testator  entertained  an  illegal  purpose;  and  that  the  ex- 
istence of  such  a  purpose  would  not  attach  any  privilege  to  the 
•communication. 

In  regard  to  this  last  suggestion,  it  has  recently  been  held 
in  England,  after  full  consideration,  that  communications 
made  to  a  solicitor  by  a  client  before  the  commission  of  a  crime, 
for  the  purpose  of  being  guided  or  helped  in  the  commission 
of  it,  are  not  privileged  from  disclosure:  The  Queen  v.  Cox,  14 
Q.  B.  Div.  158.  It  has  also  been  held  that  communications 
to  a  solicitor  for  the  purpose  of  committing  a  fraud  are  not 
privileged:  In  re  Postlethwaite,  85  Ch.  Div.  722. 

In  this  commonwealth,  although  the  question  has  not  been 
passed  upon  by  the  full  court,  we  believe  the  practice  has 
been  to  admit  such  evidence  as  was  allowed  in  the  case  at 
bar.  In  Worthington  v.  Klemm,  144  Mass.  167,  the  only  evi- 
dence that  the  testatrix  had  knowledge  of  the  contents  of  the 
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will  was  the  testimony  of  the  lawyer  who  drafted  it  as  to  what 
instructions  he  had  received  from  his  client,  and  to  his  com- 
pliance with  such  instructions,  the  will  not  having  been  read 
to  the  testatrix  or  by  her  before  she  signed  it.  This  appears 
from  the  papers  in  the  case,  although  not  distinctly  from  the 
report  of  it.     See  also  Davis  v.  Davis,  123  Mass.  590,  595. 

Undoubtedly  while  the  testator  lives,  the  attorney  drawing 
his  will  would  not  be  allowed,  without  the  consent  of  the  tes- 
tator, to  testify  to  communications  made  to  him  concerning; 
it,  or  to  the  contents  of  the  will  itself;  but  after  his  death,, 
and  when  the  will  is  presented  for  probate,  we  see  no  reason 
why,  as  a  matter  of  public  policy,  the  attorney  should  not  be 
allowed  to  testify  as  to  directions  given  to  him  by  the  testa- 
tor, 80  that  it  may  appear  whether  the  instrument  presented 
for  probate  is  or  is  not  the  will  of  the  alleged  testator.  The 
reasoning  of  Vice-Chancellor  Turner  appears  to  us  to  be  sound; 
and  we  are  of  opinion  that  the  case  does  not  fall  within  the 
reason  of  the  rule  relating  to  privileged  communications.  We 
need  not,  therefore,  consider  whether  the  case  might  rest  on 
the  ground  that  an  intent  to  waive  the  privilege  might  be  in- 
ferred from  the  will,  as  was  held  in  Blackburn  v.  CrawfordSy 
3  Wall.  175.  We  are  of  opinion  that  the  testimony  of  Mr. 
Gargan  was  properly  admitted. 

3.  The  remaining  question  is  one  of  fact.  We  have  ex- 
amined the  voluminous  testimony  submitted  to  us.  It  would 
serve  no  useful  purpose  to  discuss  it.  It  is  enough  to  say 
that  we  agree  with  the  result  arrived  at  by  the  justice  who 
heard  the  case. 

Decree  affirmed.  

ATTORIfBY    AND    CLIENT  —  PRIVILEGED   COMMUNICATIONS.  —  To  entitle  » 

party  to  the  protectioa  accorded  to  privileged  communications,  they  mast 
be  made  to  an  attorney  acting  in  the  character  of  legal  adviser,  and  for  the 
purpose  of  obtaining  professional  advice  or  aid:  Caldwell  v.  Davis,  10  CoL 
481;  3  Am.  St.  Rep,  599;  House  v.  House,  61  Mich.  69;  1  Am.  St.  Rep.  570, 
and  note;  extended  note  to  Bacon  v.  Frisbie,  36  Am.  Rep.  631;  notes  to 
Bank  r,  Mersereau,  49  Am.  Dec.  233;  Coveney  v,  Tannahill,  37  Am.  Dec.  296; 
Commonwealth  v.  Merriam,  25  Am.  Dec.  420.  Where  an  attorney  prepares 
an  order  for  the  defendant  to  sign,  which  the  defendant  subsequently  swears 
that  he  did  not  sign,  such  attorney  is  a  competent  witness  to  prove  its  exe- 
cution by  the  defendant:  Bahm  ▼.  State,  30  Tex.  App.  310;  28  Am.  St.  Rep. 
911.  An  attorney  employed  to  draw  up  a  deed  may  testify  as  to  what  came 
to  his  knowledge  during  the  transaction:  De  Wolf  v.  Strader,  26  lU,  225; 
79  Am.  Deo.  371,  and  note.  Contra:  Bank  t.  Mersereau,  3  Barb.  Oh. 
528;  49  Am.  De(k  189,  and  note;  see  Johnson  r.  DavemCf  19  Johns.  134| 
10  Am.  Dee.  198. 
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LuFKiN  V.  Zanb. 

[157  Massachusetts,  117,] 

NuiSANCB  —  Liability  or  Granteb  op  PRSMiSEa  fob. — A  grantee  of  prem- 
ises oa  which  a  nuisance  is  maintained  is  not  liable  if  he  merely 
suffers  it  to  remain,  unless  he  ia  first  asked  to  abate  it,  nor  then, 
unless  he  has  power  to  abate  it. 

Nuisance  —  Liability  of  the  Grantee  ov  Leased  Premises  for.  —  He 
who  purchases  premises  with  a  nuisance  on  them  maintained  by  a  ten- 
ant, is  not  answerable  for  the  continuance  of  the  nuisance  when  it  does 
not  appear  that  he  had  any  control  of  the  tenant  or  of  the  use  of 
the  premises  made  by  him,  and  even  if  the  landlord  had  power  to 
enter  and  expel  the  tenant,  he  is  not  bound  to  do  so  for  the  benefit 
of  the  party  injured  by  the  nuisance. 

Nuisance  —  Landlord  and  .Tenant. — If  a  tenant  creates  a  nuisancs 
without  the  authority  of  the  landlord,  the  latter  is  not  liable. 

Nuisance  —  Landlord  and  Tenant.  — If  premises  were  so  used  as  to  con- 
stitute a  nuisance  when  they  are  let,  yet  if  it  was  reasonably  practicable 
to  use  them  for  the  purpose  for  which  they  were  let  without  creating  or 
continuing  the  nuisance,  then  it  cannot  be  said  that  the  landlord  by 
letting  them  authorized  the  creation  or  continuance  of  the  nuisance, 
and  therefore,  he  is  not  liable  if  the  tenant  continues  to  so  use  them  as 
to  create  or  continue  a  nuisance. 

Nuisance  —  Landlord  and  Tenant.  — A  landlord  is  not  liable  for  an  act 
done  by  a  tenant  without  his  knowledge  or  consent  and  which  was  not 
authorized  by  the  lease. 

Action  for  injuries  to  plaintifif's  estate.  Verdict  for  the 
plaintiflF. 

C.  W.  Bartlett  and  C,  W.  Clarh,  for  the  defendant. 

S.  J.  Elder  and  W.  O.  Wait,  for  the  plaintiff. 

Field,  C.  J.  So  far  as  the  injury  to  the  plaintiff's  estate 
was  caused  by  keeping  horses  in  the  stalls  in  the  basement 
of  the  stable,  the  exceptions  recite  "  that  the  basement  stalls 
were  built  and  the  holes  bored  by  a  tenant,  Richardson,  about 
March,  1889,  without  his  [the  defendant's]  knowledge  or  con- 
sent." The  defendant  let  the  stable  to  Barnard  on  October 
18,  1886,  to  hold  for  a  term  from  November  1,  1887,  to  Jan- 
uary 1,  1897.  Barnard,  with  the  consent  of  the  defendant, 
let  it  to  Richardson  on  February  1,  1888,  to  hold  for  a  term 
of  eight  years  and  eleven  months  from  February  1,  1888. 
Barnard  assigned  this  lease  to  the  defendant  on  June  18, 
1889.  This  lease  contained  covenants  that  the  lessee  should 
do  all  needful  inside  repairs,  and  should  not  make  any  un- 
lawful, improper,  or  offensive  use  of  the  premises,  nor  any 
alterations  or  additions  during  the  term,  without  the  consent 
of  the  lessor,  and  that  he  should  be  "  responsible,  and  will 
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pay  all  damages  and  charges  to  the  city  government  or  others 
for  any  nuisance  made  or  suffered  on  the  premises  during 
said  term."  There  were  no  stalls  in  the  basement  wh«n  this 
lease  was  executed,  and  the  basement  had  not  previously 
been  used  for  keeping  horses. 

So  far  as  the  injury  to  the  plaintiff's  estate  was  caused  by 
the  overflow  of  the  two  tanks  under  the  floor  in  the  rear  of 
the  basement,  the  principal  facts  appear  to  be  as  follows:  The 
stalls  on  the  first  and  second  floors  in  the  front  of  the  stable 
were  connected  with  a  cesspool  in  the  front  of  the  basement, 
and  this  connected  with  the  sewer  in  Chardon  Street.  No 
complaint  was  made  by  the  plaintiff  of  this  part  of  the  prem- 
ises. In  the  rear  of  the  stable  there  were  stalls  on  the  first 
and  second  floors,  and  "  gutters  ran  along  behind  the  stalls 
in  the  rear  half  of  the  stable  into  iron  pipes  at  the  rear,  which 
emptied  directly  into  two  vats  or  closed  tanks  under  the  floor 
in  the  rear  of  the  basement."  These  tanks  had  no  outlet, 
and  it  was  necessary  to  bail  them  out  and  empty  the  contents 
into  the  cesspool  in  front.  The  tanks  were  about  two  and  a 
half  to  three  feet  wide,  and  about  three  feet  deep,  and  held 
about  two  barrels,  possibly  a  little  more,  and  as  they  were 
used,  it  was  necessary  to  bail  them,  according  to  one  witness, 
once  a  week,  according  to  others,  twice  a  week,  and  one  wit- 
ness testified  that  they  were  liable  to  fill  up  in  a  day  if  the 
gutters  were  cleaned  out.  There  was  evidence  that  the  tanks 
were  in  good  condition.  A  large  part  of  the  plaintiff's  dam- 
ages must  have  come  from  the  overflow  of  these  tanks,  and 
from  the  basement  stalls,  from  which  the  urine  ran  through 
holes  in  the  basement  floor  into  the  earth. 

The  plaintiff  bought  his  estate  on  January  1,  1883,  and  the 
defendant  bought  his  of  Oliver  W.  Peabody  on  January  31, 
1884.  The  defendant's  premises  when  he  bought  them  were 
tinder  a  lease  from  Peabody  to  one  Winship  for  the  term  of 
three  years  from  November  1,  1881,  and  the  lease  contained 
a  provision  that  in  case  of  a  sale  of  the  premises  by  the  lessor 
during  the  term,  the  lessee  should  quit  and  deliver  up  to  the 
lessor  the  entire  premises,  after  having  received  notice  from 
him  to  do  so,  within  one,  two,  or  three  months  from  the  date 
of  said  notice.  The  premises  were  subject  also  to  another 
lease  by  Peabody  to  Winship,  dated  October  1,  1883,  for  the 
term  of  three  years  from  November  1,  1884.  Both  these 
leases  contained  covenants  on  the  part  of  the  lessee  to  make 
all  needful  inside  repairs,  and  not  to  make  or  suffer  to  be 
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made  any  alteration  therein  without  consent  of  the  lessor. 
It  does  not  appear  that  the  last-mentioned  lease  contained 
any  provision  that  the  lessor  might  determine  it  if  he  sold  the 
premises.  Both  leases  contained  a  provision  that  the  lessor 
might  enter  to  view  the  premises  and  make  improvements, 
and  to  expel  the  lessee  if  he  should  fail  to  pay  the  rent  and 
taxes,  or  should  make  or  suffer  any  strip  or  waste,  and  they 
were  assigned  by  Peabody  to  the  defendant  when  he  purchased 
the  property.  Winship,  under  these  leases,  remained  in  pos- 
session until  Barnard  took  possession  under  the  lease  given 
him  by  the  defendant.  The  premises  had  been  used  for  a 
stable  for  many  years,  and  the  tanks,  and  the  stalls  for  horses 
on  the  first  and  second  floors,  and  the  gutters  and  their  con- 
nections with  the  tanks,  were  in  the  stable  when  the  defend- 
ant purchased  it. 

It  thus  appears  that  the  defendant  bought  the  premises 
subject  to  two  leases  to  the  same  tenant,  for  terms  which  con- 
tinued to  November  1,  1887,  and  that  he  could  not  determine 
the  leases  so  long  as  the  lessee  performed  his  covenants.  If 
the  lessor  could  have  determined  them  at  the  time  of  the 
sale,  this  had  not  been  done,  and  no  right  was  given  to  the 
purchaser  to  determine  them,  if  the  lessee  did  not  make  or 
suffer  any  strip  or  waste. 

The  exceptions  recite  that  "  the  judge  instructed  the  jury 
fully  in  regard  to  the  liability  of  defendant's  grantor  as  a 
landowner  in  a  manner  not  objected  to  by  the  defendant,  and 
continued  as  follows:  *  Now,  what  was  the  liability  of  the  de- 
fendant before  he  made  the  lease  to  Barnard,  and  while  he 
held  the  land  subject  to  the  Peabody  leases?  I  instruct  you, 
as  matter  of  law,  that  when  he  succeeded  to  the  rights  of  Pea- 
body he  became  liable,  and  assumed  the  responsibilities  of 
Peabody;  that  is  to  say,  if  at  the  time  Peabody  let  those  prem- 
ises to  Winship  the  premises  were  then  not  fit  for  a  stable, 
and  both  parties  contemplated  that  they  were  to  be  used  for 
that  purpose,  and  Peabody  himself  would  have  been  liable 
under  the  rules  I  have  stated  as  to  the  liability  of  Zane  after 
1887,  then  Zane  becomes  liable  before  1887,  exactly  as  Pea- 
body was.'"  The  defendant's  counsel  had  previously  asked 
a  ruling  that,  "  if  the  defendant  was  liable  at  all,  he  could 
not  be  held  liable  for  any  damage  that  might  have  been  oc- 
casioned by  the  condition  of  the  defendant's  premises  during 
the  time  the  same  were  occupied  by  said  Winship  under  the 
Bald  leases  from  Peabody  to  him,"  which  ruling  was  refused. 
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In  this  case  the  stable  was  not  a  nuisance  in  itself.  It  wa» 
the  use  made  of  it  which  constituted  the  nuisance,  if  thera 
were  one.  The  rule  that  any  person  injured  by  a  continuing 
nuisance  can  maintain  an  action  against  the  landowner  who 
created  it,  or  against  a  grantee  who  continues  it,  is  subject  to 
the  provision  that  the  grantee,  if  he  merely  sufiFers  it  to  re- 
main, must  first  be  asked  to  abate  it,  and  this  implies  that 
he  must  have  the  power  to  abate  it.  Prentiss  v.  Wood,  132 
Mass.  486.  A  lessee  is  a  grantee  within  the  meaning  of  this 
rule:  McDonough  v.  Qilman,  3  Allen,  264;  80  Am.  Dec.  72.  It 
was  said  in  Rex  v.  Pedley,  1  Ad.  &  E.  822,  827:  "If  a  nui- 
sance be  created,  and  a  man  purchase  the  premises  with  the 
nuisance  upon  them,  though  there  be  a  demise  for  a  term  at 
the  time  of  the  purchase,  so  that  the  purchaser  has  no  oppor- 
tunity of  removing  the  nuisance,  yet  by  purchasing  the  re- 
version he  makes  himself  liable  for  the  nuisance."  But  this 
seems  inconsistent  with  the  opinion  written  by  the  court  of 
the  exchequer  chamber  in  Oandy  v.  Juhher,  9  Best  <fe  S.  15, 
and  the  statement  has  been  often  doubted  or  denied.  The 
subject  has  been  elaborately  considered  in  Ahem  v.  Steele,  115 
N.  Y.  203,  12  Am.  St.  Rep.  778.  See  also  Saltonstall  v.  Banker^ 
8  Gray,  195;  Dalay  v.  Savage,  145  Mass.  38;  1  Am.  St.  Rep. 
429;  Clifford  v.  Atlantic  Cotton  Mills,  146  Mass.  47;  4  Am.  St. 
Rep.  279;  McCarthy  v.  York  County  Sav.  Bank,  74  Me.  315; 
43  Am.  Rep.  591. 

We  do  not  see  how  the  defendant  can  be  held  liable  for  the 
use  made  of  the  premises  by  Winship  under  the  leases  from 
Peabody,  as  the  defendant,  so  far  as  appears,  had  no  control 
over  Winship,  or  over  the  use  made  of  the  premises  by  him, 
unless  he  made  or  suffered  strip  or  waste,  and  even  if  the  de- 
fendant had  the  power  to  enter  and  expel  the  lessee,  the  de- 
fendant was  not  bound  to  do  this  for  the  benefit  of  the  plain- 
tiff. We  think  that  the  true  rule  is  suggested  in  Dalay  v. 
Savage,  145  Mass.  38,  1  Am.  St.  Rep.  429,  which  is,  that  if  the 
nuisance  is  created  by  a  tenant  or  by  a  former  owner  who  has 
let  the  premises  to  a  tenant,  a  grantee  subject  to  the  tenancy 
in  consequence  of  the  purchase  and  the  subsequent  receipt  of 
rent  is  not  made  liable  to  third  persons  for  the  use  which  the 
tenant  continues  to  make  of  the  premises,  even  if  it  consti- 
tutes a  nuisance.  When  a  landlord  lets  premises  with  a 
nuisance  upon  them,  the  case  is  somewhat  different.  If  the 
condition  of  the  premises  of  itself  is  such  as  to  constitute  a 
nuisance,  it  has  been  held  that  by  the  letting  the  landlord 
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authorizes  the  continuance  of  the  nuisance.  If  the  premises 
are  a  nuisance  not  in  themselves,  but  in  consequence  of  the 
use  made  of  them  by  the  tenant,  then  the  question  is  whether 
this  use  is  authorized  by  the  landlord.  If  the  premises  can 
be  used  by  the  tenant  in  the  manner  intended  by  the  land- 
lord, either  as  shown  by  the  construction  of  the  premises,  or 
by  the  terms  of  the  lease,  or  by  other  evidence,  without  be- 
coming a  nuisance,  the  landlord  is  not  liable  for  the  acts  or 
neglect  of  the  tenant  which  creates  the  nuisance.  If  the  ten- 
ant creates  the  nuisance  without  authority  of  the  landlord, 
and  after  he  has  entered  into  occupation  as  tenant,  the  land- 
lord is  not  liable.  Applying  these  principles  to  the  evidence, 
we  are  of  opinion  that  the  ruling  asked  for  which  we  have 
quoted  should  have  been  given. 

After  Winship  ceased  to  occupy  the  premises  and  the  de- 
fendant let  them  to  Barnard,  the  question  is  whether  the  de- 
fendant let  them  with  a  nuisance  upon  them,  or  let  them  to  be 
used  in  such  a  manner  as  would  create  a  nuisance.  As  we 
read  the  evidence,  the  nuisance  resulted  largely,  if  not  wholly, 
from  the  negligence  or  the  unauthorized  acts  of  the  tenant. 
If  it  was  reasonably  practicable  to  use  the  premises  for  a 
stable  in  the  manner  in  which  the  landlord  intended  they 
should  be  used  without  creating  a  nuisance,  then  it  cannot 
be  said  that  by  letting  them  the  landlord  authorized  the  crea- 
tion or  the  continuance  of  a  nuisance.  On  the  conflicting 
evidence  in  the  case  as  to  the  sufficiency  of  the  size  of  the 
tanks  to  hold  the  urine  which  would  drain  into  them  from 
the  number  of  horses  which  could  properly  be  kept  in  the 
stable  as  it  was  constructed  when  it  was  let,  it  may  possibly 
have  been  a  question  for  the  jury  whether,  by  the  exercise  of 
reasonable  care,  the  tenant  could  have  prevented  the  over- 
flowing of  the  tanks;  but  the  evidence  is  not  sufficiently  full 
on  this  point  to  enable  us  to  decide  this.  The  defendant  is 
not  liable  for  the  result  of  stabling  horses  in  the  basement  by 
the  tenant  without  his  knowledge  or  consent,  as  this  was  a 
use  which,  so  far  as  appears,  the  tenant  was  not  authorized  by 
the  landlord  to  make.  On  the  ground  that  the  defendant 
was  entitled  to  the  specific  ruling  which  we  have  quoted,  and 
that  it  does  not  appear  that  the  presiding  justice  gave  any 
instructions  equivalent  to  it,  the  exceptions  must  be  sus- 
tained. The  questions  concerning  evidence  may  not  arise  in 
another  trial,  and  we  do  not  consider  them. 

Exceptions  sustained. 
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Nuisance  —  Liability  or  Granteb  of  Premises. — The  grantee  af 
premises  upon  which  there  is  a  nuisance  is  not  responsible  therefor  until 
he  has  notice  thereof,  and  in  some  cases  not  until  he  has  been  required  to 
*bate  it:  Ahem  v.  Steele,  115  N.  Y.  203;  12  Am.  St.  Rep.  778,  and  note; 
Orqfr.  Ankenbrandi,  124  111.  51;  7  Am.  St.  Rep,  342,  and  note  with  cases 
collected;  but  the  purchaser  of  a  reversionary  interest  in  land  upon  which  a 
noisance  exists,  and  of  which  he  has  full  knowledge,  and  who  thereafter  re- 
ceires  the  rents  from  the  tenant  in  possession,  is  liable  for  the  damages 
arising  from  such  nuisance  subsequent  to  his  purchase:  Pierce  v.  Oerman 
Sav.  etc.  Society,  72  Cal.  180;  1  Am.  St,  Rep.  45,  and  note. 

Landlord  and  Tenant  —  Liability  of  Lessee  tor  Nuisance  ok 
Premises.  —  A  lessee  will  be  liable,  separately  or  jointly  with  the  lessor,  to 
one  injured  by  falling  into  a  coal  hole  in  the  sidewalk,  where  it  was  main- 
tained by  him  for  the  benefit  of  the  leased  premises:  Irvine  v.  Wood,  61  N.  Y. 
224;  10  Am.  Rep.  603.  The  lessee  will  be  liable  for  injuries  caused  by  a 
defective  scuttle  in  the  sidewalk  if  it  was  in  good  condition  when  possession 
was  given  under  the  lease:  Fisher  v.  Thivhell,  21  Mich.  1;  4  Am.  Rep.  422. 
A  tenant  who,  during  his  term,  erected  an  insecure  fence  on  the  premises, 
may  be  liable  to  a  passer-by  injured  by  it  after  he  has  surrendered  possession 
to  the  landlord:  Hutsey  v.  Ryan,  64  Md.  426;  54  Am.  Rep.  772.  See  Eyre 
V.  Jordan,  111  Mo.  424;  33  Am.  St.  Rep.  543,  and  note  with  the  cases  col- 
lected.  The  mere  accepting  of  premises  does  not  render  a  tenant  liable  for 
a  nuisance  thereon;  it  must  be  shown  that  he  had  notice  of  its  existence: 
Timlin  r.  Standard  Oil  Co.,  126  N.  Y.  514;  22  Am.  St.  Rep.  845. 

Landlord  and  Tenant  —  Landlord's  Liability  for  Nuisance  ow 
Premises.  — One  who  leases  premises  knowing,  or  who  could  by  the  exercise 
of  reasonable  care  have  ascertained,  the  existence  of  a  dangerous  nuisance 
thereon,  will  be  liable  in  damages  to  one  injured  thereby:  Timlin  y.  Standard 
Oil  Co.,  126  N.  Y.  514;  22  Am.  St.  Rep.  845,  and  note;  Wunder  v.  McLean, 
134  Pa.  St.  334;  19  Am,  St,  Rep.  702,  and  note;  Ahem  v.  Steele,  116  N.  Y. 
203;  12  Am,  St.  Rep.  778,  and  note;  Ingweraen  t.  Rankin,  47  N.  J.  L.  18;  64 
Am.  Rep,  109.  A  landlord  is  not  liable  for  a  nuisance  carried  on  on  the 
premises  demised  by  him,  if  he  did  not  have  any  reason  to  believe  that  the 
premises  would  be  so  used  as  to  be  injurious  to  the  plaintiff:  Fish  r.  Dodge, 
4  Denio,  311;  47  Am,  Dec.  254,  and  note.  See  extended  notes  to  i^nord  T. 
StortTt  15  Am.  Rep.  78,  and  Clancy  r.  Byrne^  15  Am.  Rep.  398. 


Hasty  v.  Seaes. 

[167  Massachusktts,  123.] 

Hasteb  and  Servant.  —  When  One  Person  Lends  his  Sbbyant  to 
Another  for  a  particular  employment,  such  servant,  for  anything  done 
in  that  employment,  must  be  dealt  with  as  a  servant  of  the  person  to 
whom  he  was  lent,  although  he  remains  the  general  servant  of  the  person 
who  lent  him. 

Master  and  Sebtant  —  Fellow  Servants.  —  If  »  servant  b  IsntbyUs 
master  to  another  person,  and  is  injured  by  the  negligence  of  A  servant 
of  the  latter,  he  is  regarded  as  being  injured  by  a  fellow  servant,  and 
cannot  recover  for  such  injury. 
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Action  to  recover  for  personal  injuries  received  by  plaintiff 
from  an  elevator  in  the  defendant's  building.  The  trial  court 
directed  a  verdict  for  the  defendant. 

H.  H.  Smith,  for  the  plaintiff. 

/.  Lowell,  Jr.,  and  S.  H.  Smith,  for  the  defendant. 

Barker,  J.  The  plaintiff  cannot  recover  if  he  was  a  fellow 
servant  with  the  boy  who  negligently  lowered  the  elevator 
car  upon  him  while  he  was  at  work  in  the  elevator  well  upon 
a  stepladder  standing  on  the  bottom  of  the  well.  The  plain- 
tiff was  a  carpenter,  employed  by  the  hour  by  the  firm  of  C.  A. 
Noyes  and  Company.  They  told  him  that  there  was  som* 
work  to  be  done  at  the  defendant's  building,  and  that  the 
superintendent  of  the  building  would  tell  him  what  was  to  bo 
done.  He  went  to  the  building,  and  the  superintendent  in- 
structed him  what  work  was  to  be  done,  namely,  that  tho 
framework  of  the  elevator  door  wanted  fixing,  and  that  the 
door  needed  loosening  at  the  top.  To  do  this  work  it  was 
necessary  to  stand  on  a  ladder  or  steps  in  the  elevator  well 
and  to  take  the  door  off.  The  elevator  was  in  operation,  and 
the  superintendent,  in  the  presence  and  hearing  of  the  plain- 
tiff, gave  orders  to  the  elevator  boy  not  to  run  the  car  below 
the  second  story  until  he  was  notified  that  the  plaintiff  had 
finished  his  work  and  had  left  the  well.  The  boy,  when  the 
orders  were  given,  said  that  he  understood  them,  and  that  he 
would  not  run  the  car  below  the  second  story.  The  plaintiff 
then  began  his  work,  standing  on  the  step  ladder,  and  while 
he  was  ascending  it  in  order  to  take  out  the  door  which  needed 
repairs,  the  boy  ran  the  car  down  below  the  second  story  so 
that  it  struck  and  injured  the  plaintiff. 

It  is  obvious  that  C.  A.  Noyes  and  Company  were  not  con- 
tractors. The  transaction  between  them  and  the  defendant 
was  the  loan  by  them  to  the  defendant  of  their  servant,  the 
plaintiff',  who  was  to  be  under  the  control  of  the  defendant  by 
his  superintendent  while  engaged  in  the  work.  This  made  the 
plaintiff  pro  hac  vice  a  servant  of  the  defendant.  The  prin- 
ciple is  thus  stated  by  Cockburn,  C.  J.,  in  Rourke  v.  White 
Moss  Colliery  Co.,  2  C.'P.  Div.  205,  209:  "  But  when  one  per- 
son lends  his  servant  to  another  for  a  particular  employment, 
the  servant,  for  anything  done  in  that  particular  employment, 
must  be  dealt  with  as  the  servant  of  the  man  to  whom  he  is 
lent,  although  he  remains  the  general  servant  of  the  person  who 
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lent  him."  The  plaintiflf  was  not  acting  under  the  immediate 
orders  of  his  general  masters,  C.  A.  Noyes  and  Company,  but 
was  acting  under  the  orders  of  the  defendant's  superintendent, 
and  thus  became  the  defendant's  servant,  notwithstanding 
that  he  remained  the  general  servant  of  Noyes  and  Company, 
and  was  paid  by  them:  Purnell  v.  Great  Western  jR'y,  1  Q.  B. 
Div.  636,  as  stated  by  Mellish,  L.  J.,  in  Rourke  v.  White  Mosa 
Colliery  Co.,  2  C.  P.  Div.  205,  210. 

The  same  doctrine  has  been  laid  down  by  this  court  in 
<;ase8  in  which  one  has  been  held  liable  for  injuries  caused 
by  the  negligence  of  a  person  in  the  general  employment  of  a 
third  person,  but  at  the  time  engaged  in  the  defendant's  busi- 
ness: Forsyth  v.  Hooper,  11  Allen,  419;  Kimball  v.  Cushman, 
103  Mass.  194, 198;  4  Am.  Rep.  528;  Clapp  v.  Kemp,  122  Mass. 
481;  Linnehany.  Rollins,  137  Mass.  123;  50  Am.  Rep.  287; 
and  also  in  cases  in  which,  as  in  the  present,  the  question  is 
whether  the  person  injured  and  the  person  whose  negligence 
caused  the  injury  were  fellow  servants:  Johnson  v.  Boston,  118 
Mass.  114, 117;  Killea  v.  Faxon,  125  Mass.  485;  Ward  v.  New 
England  Fibre  Co.,  154  Mass.  419,  and  cases  cited. 

The  plaintiff  and  the  elevator  boy  were  both  servants  of  the 
defendant  at  the  time  of  the  plaintiff's  injury,  and  as  their  em- 
ployment was  a  common  employment,  the  negligence  of  the  boy 
in  running  the  car  down  upon  the  plaintiff  was  an  obvious  risk, 
■which  the  plaintiff  assumed,  and  for  which  the  defendant  is 
not  answerable  to  him.  The  plaintiff  and  the  boy  were  both 
working  to  secure  the  successful  operation  of  the  elevator, 
the  plaintiff  in  repairing  it,  and  the  boy  in  operating  the  car, 
and  they  were  forwarding  a  common  enterprise  for  the  benefit 
of  the  defendant,  and  were  in  a  common  employment:  John- 
son  V.  Boston  Towboat  Co.,  135  Mass.  209;  46  Am.  Rep.  458; 
McGee  v.  Boston  Cordage  Co.,  139  Mass.  445,  448;  Clifford  v. 
Old  Colony  R.  R.  Co.,  141  Mass.  564. 

The  case  thus  comes  clearly  within  the  principle  that  when 
a  man  enters  into  an  employment  in  the  carrying  on  of  which 
others  are  engaged  with  him,  he  tacitly  agrees  to  accept  all 
the  ordinary  risks  attending  it.  The  plaintiff  must  have 
known  that  there  was  a  risk  that  the  elevator  boy  would  be 
oareless,  and  forget  his  orders  not  to  lower  the  car  below  the 
second  story,  and  that  while  he  was  himself  at  work  in  the  well 
below,  he  would  be  liable  to  injury  from  such  negligence: 
Rourhe  v.  White  Moss  Colliery  Co.,  1  C.  P.  Div.  556,  559. 

Judgment  on  the  verdict. 
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Master  and  Servant  —  When  the  Relation  Exists. — When  a  master 
has  hired  his  servant  to  another,  giving  the  latter  the  complete  control 
and  direction  of  him,  with  power  to  discharge  him,  the  original  muter 
is  not  liable  for  his  negligence,  although  he  receives  pay  for  the  work  don» 
by  him:  Brown  v.  Smith,  86  Ga.  274;  22  Am.  St.  Rep.  456,  and  extended 
note  discussing  this  subject.  A  railroad  by  accepting  the  services  of  a  gate- 
man  of  another  railroad,  makes  him  for  the  time  being  its  servant,  for  whose 
negligence  it  is  responsible:  Cleveland  etc  E'y  Co.  v.  Schneider,  45  Ohio  St. 
678.  One  is  liable  for  the  acts  of  a  servant  lent  to  him  to  perform  a  special 
■ervice:  Poivelly.  Construction  Co.,  88  Tenn.  692;  17  Am.  St.  Rep.  925. 
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[157  Massachusetts,  238.] 

Criminai.  Law  —  Evidbnob  or  Previous  Acts  and  Thrbats.  —  On  th» 
trial  of  an  indictment  against  a  husband  for  the  murder  of  hia  wife,  in 
which  there  is  no  direct  evidence  that  he  inflicted  the  injuries  resulting 
in  her  death,  it  is  proper  to  admit  evidence  of  threats  and  acts  of  vio* 
lence  on  his  part  towards  her  from  shortly  after  their  marriage,  some 
nine  years  prior  to  her  death,  down,  or  nearly  down,  to  the  time  of  the 
alleged  homicide.  Such  evidence  is  admissible  because  it  tends  to  prove 
settled  ill-will  and  malice  towards  the  wife,  and  the  existence  of  a  mo- 
tive on  the  part  of  the  husband  for  the  commission  of  the  crime  with 
which  he  is  charged. 

Criminal  Law  —  Grand  Juror's  Bias.  —  An  indictment  for  murder  will 
not  be  quashed  because  the  grand  jury  knew  of  the  cause  of  the  death, 
and  did  not  fully  and  sufficiently  describe  it,  when  such  indictment 
consists  of  two  counts,  the  first  of  which  charges  the  accused  with  kill- 
ing the  deceased  by  striking,  beating,  and  kicking  her  with  his  hand* 
and  feet,  and  by  casting  and  throwing  her  down,  unto,  and  upon  the 
floor  and  ground,  and  the  second  of  which  avers  that  the  accused  made 
an  assault  upon  the  decedent,  and  by  some  means,  instruments,  and 
weapons,  to  the  jurors  unknown,  deprived  her  of  her  life,  if  there  ii 
nothing  to  show  what  evidence  was  before  the  grand  jury  when  they 
found  such  indictment. 

Criminal  Law.  —  On  a  Trial  for  Murder,  Evidence  that  there  wa» 
sand  in  the  mouth,  nostrils,  and  windpipe  of  the  decedent,  when  her 
body  was  first  seen  after  her  death,  is  admissible,  at  least  for  the  pur- 
pose of  disclosing  the  condition  of  the  body  when  found. 

Prosecution  of  the  defendant  for  the  murder  of  his  wife. 
The  indictment,  so  far  as  it  attempts  to  state  the  means 
employed  in  producing  her  death,  sufficiently  appears  in  the 
eecond  point  of  the  syllabus.  Among  the  evidence  received  at 
the  trial,  notwithstanding  the  defendant's  objections  and  ex- 
ceptions, was  the  testimony  of  various  witnesses,  the  substance 
of  which  was,  that  the  defendant  and  the  decedent  were  mar- 
ried in  1882;  that  soon  afterwards  he  commenced  to  ill-treat 


Oct.  1892.]  Commonwealth  v.  Holmes.  271 

her;  that  he  at  different  times  threatened  her  life,  chased  her 
with  deadly  weapons,  struck,  choked,  and  kicked  her,  dragged 
her  off  a  bed  by  the  hair  of  her  head;  that  after  these  acts^ 
they  separated  for  about  fifteen  months,  after  which  they  again 
lived  together,  and  that  after  their  reunion  he  again  on  divert 
occasions  threatened  her  life,  and  was  guilty  of  acts  of  vio- 
lence towards  her.  She  began  suit  for  her  separate  mainte- 
nance in  August,  1891.  Soon  after  that  time  he  declared  that 
she  would  never  live  to  get  such  maintenance.  She  disap- 
peared September  1,  1891,  and  her  body,  on  the  3d  of  No- 
vember following,  was  found  buried  in  a  cellar.  Evidence 
was  also  received,  against  defendant's  objections,  to  the  effect 
that  sand  and  dust  were  found  in  the  windpipe,  mouth,  and 
nostrils  of  the  decedent's  body  when  found  after  her  death. 
At  the  close  of  the  evidence  the  defendant  moved  to  quash 
the  indictment,  on  the  ground  that  when  it  was  found,  the 
grand  jury  knew  of  the  probable  cause  of  the  death,  and 
he  had  been  brought  to  trial  without  being  fully  and  for- 
mally informed  of  the  charge  against  him.  The  motion  was 
denied. 

The  defendant  asked  for  the  following  instructions:  "  1. 
Upon  the  evidence  the  jury  must  be  satisfied  beyond  a  rea- 
sonable doubt  that  Nellie  F.  Holmes  was  killed  by  a  kick, 
blow,  or  in  other  ways,  as  set  out  in  the  first  count  of  the  in- 
dictment, or  they  must  return  a  verdict  of  not  guilty;  2. 
The  jury,  upon  the  evidence,  must  return  a  verdict  of  not 
guilty;  3.  There  is  a  variance  between  the  allegations  of  the 
second  count  and  the  evidence,  and  for  that  reason  the  jury 
must  return  a  verdict  of  not  guilty." 

These  instructions  were  refused  and  the  following  given: 
"  The  proof  must  conform  to  the  allegations.  If  all  the  mate- 
rial allegations  in  either  of  the  two  counts  are  proved  beyond 
a  reasonable  doubt,  there  must  be  a  verdict  of  guilty.  If  all 
the  allegations  upon  the  one  count,  or  upon  the  other,  that 
are  material  to  some  crime  set  out  in  the  indictment  are  not 
established  beyond  a  reasonable  doubt,  there  must  be  a  ver- 
dict of  not  guilty.  In  the  second  count  one  of  the  allegations 
is  that  the  way  and  manner,  the  means,  instrument,  and 
weapon,  by  which  the  deceased  was  deprived  of  life,  were  to 
the  grand  jurors  unknown.  That  is  a  material  allegation.  It 
is  an  allegation  as  to  which  it  has  been  repeatedly  held  there 
need  not  be  any  afiinnative  evidence  introduced;  if  nothing 
appears  with  reference  to  the  question  whether  the  grand  jury 
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knew  or  did  not  know  the  way  and  manner,  means,  instru- 
ment, or  weapon,  that  was  the  effective  cause  of  the  death  of 
the  deceased,  the  allegation  of  ignorance  in  the  indictment  it- 
self would  be  sufficient.  But  when  there  is  evidence  bearing 
upon  that  question,  whether  the  grand  jury  knew  or  did  not 
know,  the  burden  is  upon  the  government  to  establish  beyond 
a  reasonable  doubt  that  the  grand  jury  did  not  know  the  way 
and  manner,  or  the  means,  instrument,  or  weapon,  by  which 
the  deceased  was  deprived  of  life.  .  .  .  This  is  a  question  of 
fact  for  you  to  determine  upon  the  evidence,  whether  the 
allegation  in  that  count  is  sustained  by  the  evidence  before 
you,  that  the  grand  jury  did  not  know.  You  are  to  keep  in 
mind  that  the  test  is  not  what  the  grand  jury  might  have 
known  by  proper  effort,  but  what  they  did  in  fact  know.  So 
far  as  the  means  of  information  shown  to  have  been  before 
them  helps  you  to  determine  what  they  did  in  fact  know,  so 
far  it  can  be  considered.  But  the  test  is,  did  the  grand  jury 
in  fact  know  in  what  way  and  manner,  by  what  means,  in- 
fltrument,  or  weapon,  Nellie  F.  Holmes  was  deprived  of  life. 
If  you  are  satisfied  upon  the  evidence,  beyond  a  reasonable 
doubt,  that  they  did  not  know,  then  the  second  count  of  this 
indictment  is  sufficient  to  sustain  conviction,  if  its  other  alle- 
gations are  also  established. 

"  In  the  first  count  there  is  the  allegation  of  the  use  of  a 
great  variety  of  means  in  perpetrating  the  crime.  To  sustain 
a  conviction  under  that  count,  or  to  prove  the  allegations  of 
that  count,  it  is  not  necessary  to  prove  that  all  the  means  set 
out  in  that  count  were  in  fact  used,  or  were  in  fact  effective 
in  causing  death.  It  is  sufficient  that  it  be  proved  that  death 
Tesulted  from  some  one  of  them,  or  any  of  them  combined. 
After  what  has  been  said  upon  the  allegation  of  ignorance  in 
the  second  count,  it  cannot  be  very  material  whether  the  gov- 
ernment sustains  this  charge  as  it  is  set  out  in  the  first  count 
or  as  set  out  in  the  second  count.  If  the  jury  should  be  in 
•doubt  upon  the  allegation  in  the  second  count,  then  there 
could  be  a  conviction  only  in  case  the  government  has  proved 
the  allegation  in  the  first  count.  But  if  you  are  satisfied, 
upon  the  evidence,  that  at  the  time  when  the  indictment  was 
found  the  grand  jury  did  not  know  which  of  the  means  caused 
the  death,  then  it  would  be  quite  immaterial  whether  the  gov- 
ernment succeed  in  making  it  certain  that  death  followed  in 
the  manner  set  out  in  the  first  count,  or  as  set  out  in  the  sec- 
ond count." 
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Verdict  of  guilty  of  murder  in  the  first  degree.  The  de- 
fendant alleged  exceptions. 

A.  L.  Cfreen  and  M.  F.  Dntce,  for  the  defendant. 

A.  E.  Pillsbury,  attorney-general^  for  the  commonwealth. 

Morton,  J.  The  only  exception  which  has  been  argued  to 
us  is  that  relating  to  the  admissibility  of  evidence  introduced 
by  the  government  as  to  threats  and  acts  of  violence  on  the 
part  of  the  defendant  towards  his  wife,  from  shortly  after  their 
marriage  down,  or  nearly  down  to  the  time  of  the  alleged  homi- 
cide. The  evidence  tended  to  show  that  these  acts  and  threats 
occurred  with  more  or  less  frequency  during  all  that  time, 
with  the  exception  of  about  fifteen  months  in  1888  and  1889, 
■when  they  were  separated,  and  of  a  few  months,  though  just 
how  many  did  not  appear,  after  they  lived  together  again. 
We  think  that  the  evidence  was  clearly  admissible  in  connec- 
tion with  the  other  circumstances.  It  tended  to  show  a  set- 
tled ill-will  and  malice  on  the  part  of  the  defendant  towards 
his  wife,  and  therefore  bore  directly  on  the  question  whether 
there  was  any  motive  for  him  to  commit  the  crime.  It  was 
not  admitted  for  the  purpose  of  showing  separate  and  inde- 
pendent acts  and  threats,  but  for  the  purpose  of  showing  a 
course  of  conduct.  It  was  unavoidable  that,  in  showing  the 
cause  of  the  defendant's  conduct,  evidence  of  his  acts  and 
threats  should  be  introduced.  His  course  of  conduct  could 
not  be  shown  so  satisfactorily  in  any  other  way:  Common- 
wealth V.  Goodwin,  14  Gray,  55;  Commonwealth  v.  Madan,  102 
Mass.  1;  Commonwealth  v.  Bradford,  126  Mass.  42;  Common- 
wealth V.  Abbott,  130  Mass.  472;  Commonwealth  v.  Ryan,  134 
Mass.  223;  Commonwealth  v.  Qulnn,  150  Mass.  401;  State  v. 
Rash,  12  Ired.  382;  55  Am.  Dec.  420;  Cluck  v.  State,  40  Ind. 
263,  270;  Mimms  v.  State,  16  Ohio  St.  221;  Sharp  v.  People,  29 
111.  464;  Thrasher  v.  State,  3  Tex.  App.  281. 

The  question  of  the  remoteness  of  the  acts  and  threats  was 
for  the  court  in  the  exercise  of  its  discretion,  and  we  see  noth- 
ing to  indicate  that  the  discretion  was  exercised  erroneously: 
Commonwealth  v.  Goodwin,  14  Gray,  55;  Commonwealth  y. 
Bradford,  126  Mass.  42;  Commoyiwealth  v.  Abbott,  130  Mass. 
472;  Commonwealth  v.  Ryan,  134  Mass.  223,  and  Common- 
wealth  V.  Quinn,  150  Mass.  401.  The  separation  of  fifteen 
months  would  tend  to  indicate,  if  anything,  a  continuance  of 
ill  feeling  on  the  defendant's  part  towards  his  wife,  and  there 
is  nothing  to  show  on  what  terms  they  began  to  live  together 
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again.  Even  if  there  had  been  a  reconciliation,  that  followed 
as  it  was  by  a  resumption  by  the  defendant  of  his  threats  and 
acts  of  violence,  would  not  render  evidence  of  former  acts  and 
threats  inadmissible:  Robbins  v.  Bobbins^  100  Mass.  150,  97 
Am.  Dec.  91,  and  these  taken  in  connection  with  the  subse- 
quent acts  and  threats  tended  to  show  a  substantially  con- 
tinuous course  of  such  conduct. 

The  motion  to  quash  on  the  ground  that  the  grand  jury 
knew  of  the  cause  of  death,  and  that  the  indictment  did  not 
fully,  formally,  and  sufficiently  describe  it,  was  rightly  de» 
nied.  In  addition  to  Commonwealth  v.  Webster,  5  Gush.  295, 
52  Am.  Dec.  711,  the  latter  question  has  been  recently  con- 
sidered in  Commonwealth  v.  Coy,  157  Mass.  200. 

There  was  no  evidence  as  to  what  appeared  before  the  grand 
jury,  and  the  instructions  of  the  court  as  to  the  averment  in 
the  second  count  in  the  indictment,  that  the  defendant  killed 
his  wife  in  a  manner  and  by  means  to  the  grand  jurors  un- 
known, were  on  that  account  sufficiently  favorable  to  him. 

It  does  not  appear  for  what  purpose  the  evidence  as  to  the 
presence  of  sand  in  the  mouth,  nostrils,  and  windpipe  was  ad- 
mitted, or  what  use  was  made  of  it.  It  might  have  been  ad- 
mitted properly  for  either  one  of  several  reasons.  It  is  enough 
to  say  that  its  admission  may  be  justified,  as  describing  th» 
condition  of  the  body  when  found:  Commonwealth  v.  Brown, 
14  Gray,  419,  431. 

Exceptions  overruled.         

HoMiciDB.  —  EviDKNCB  ov  Prbvious  Aots  AND  Thrbats:  Se«  Oamer  r. 
State,  28  Fla.  113;  29  Am.  St.  Rep.  232,  and  note  with  the  cases  oolleoted; 
also  Palmer  v.  People,  138  IlL  356;  32  Am.  St.  Eep.  146,  and  note. 

HoMiciDB  —  Indictment. — Avbrmbnt  as  to  Manner  and  Means  oy 
Killing:  See  Palmer  v.  People,  138  111.  356;  32  Am.  St.  Rep.  146,  and  not«; 
also  Schafer  v.  State,  22  Neb.  557;  3  Am.  St.  Rep.  274,  and  extended  not» 
thoronghly  disonssing  the  sufficiency  of  indictments  for  homicide. 
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Patnodb  V,  Warren  Cotton  Mills. 

[157  Massachtjsetts,  283.] 

Master  and  Servant.  —  If  a  Boy  Employed  in  a  Mandtactort  is  called 
from  bis  work  by  another  employee  styled  a  "second  band,"  and  com* 
manded  to  assist  bim  in  a  dangerous  employment,  auch  boy  cannot  b« 
regarded  as  entering  upon  such  employment  improperly,  even  although 
he  would  have  been  justilied  in  disobeying  the  command  of  the  second 
hand. 

Master  and  Servant —  Minor  and  Inexperienced  Employees.  —  Though 
a  servant  incurred,  without  necessity,  an  obvious  danger  from  which  he 
suffered  injury,  it  cannot  be  said,  as  a  matter  of  law,  that  he  is  not  en- 
titled to  recover  if  there  is  evidence  tending  to  show  that  he  was  only 
fourteen  years  of  age,  rather  dull  of  comprehension,  that  while  he 
worked  in  view  of  the  dangerous  machinery  for  three  weeks,  yet  he 
had  not  before  worked  with  it,  and  that  it  was  no  part  of  his  duty  to  so 
work,  but  that  he  had  been  commanded  with  an  oath  by  one  in  appar* 
ent  authority  over  him  to  enter  upon  the  dangerous  employment,  and 
might  have  been  confused  thereby,  and  no  attempt  was  made  to  explain 
to  him  the  dangers  to  which  he  was  exposed.  Under  such  circumstances 
the  jury  should  be  left  to  determine  whether  he  was  in  the  exercise  of 
due  care  when  injured. 

Master  and  Servant  —  Vice  Principal,  Delegation  o»  Authority  o». 
If  an  overseer  of  a  manufactory  knowingly  acquiesces  in  the  giving  of 
orders  to  workmen  by  another  person  there  employed,  this  is  equivalent 
to  conferring  authority  upon  such  person  to  give  such  orders,  and  justi- 
fies employees  in  obeying  them  when  given,  though  he  acted  negligently 
in  giving  them,  or  did  not  make  a  wise  selection  of  the  person  whom  he 
called  to  do  certain  work,  or  did  what  neither  the  master  nor  the  over- 
seer intended. 

Negligence  —  Injuries  Increased  by  the  Act  or  Fellow  Sebvants.  — If 
a  servant  is  caught  in  dangerous  machinery  under  such  circumstances 
that  his  master  is  answerable,  and  another  servant,  hearing  his  cry  of 
distress,  and  for  the  purpose  of  relieving  him,  does  another  act  in  so 
careless  a  manner  as  to  inflict  further  injury,  the  master  is  also  respon- 
sible for  that. 

Action  for  injuries  suffered  by  the  plaintiff  while  in  the 
service  of  the  defendant.  The  nature  of  these  injuries  and  the 
circumstances  under  which  they  were  inflicted  are  stated  in 
the  opinion  of  the  court.  The  instructions  of  the  court  in 
reference  to  the  relation  of  James  McKeon  to  the  parties  were 
as  follows:  "  I  do  not  know  that  there  is  any  evidence  in  the 
case  that  the  overseer  did  by  words  appoint  James  McKeon 
second  hand,  or  by  words  clothe  him  with  any  authority  other 
than  that  of  an  ordinary  servant  or  laborer.  The  second  way 
in  which  James  McKeon  might  get  his  authority  would  ba 
from  being  allowed  to  exercise  it  in  the  mill,  and  in  the  pres- 
ence and  with  the  knowledge  of  the  overseer.  I  assume,  for 
the  purposes  of  this  case,  and  believe  it  to  be  the  law,  that 
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upon  such  a  matter  the  overseer  had  the  power,  according  to 
the  evidence,  without  dispute  to  clothe  James  McKeon  with 
this  authority,  if  he  distinctly  and  specifically  desired  to  do 
so,  by  appointment.  He  would  also  have  power  to  invest 
him  with  authority  indirectly;  that  is,  by  allowing  him  to 
exercise  it,  knowing  that  he  exercised  it  and  making  no  ob- 
jection. Upon  such  a  matter  as  that,  by  virtue  of  his  posi- 
tion, he  would  represent  the  defendant  corporation,  and, 
under  the  law,  they  might  clothe  him  with  authority  by 
allowing  him  to  use  it  with  their  knowledge  without  objec- 
tion from  themselves  or  from  the  overseer  representing  them. 
,  .  .  .  Bearing  in  mind  that  the  burden  of  proof  is  upon  the 
plaintiff,  taking  all  the  evidence  of  the  plaintiff,  has  the  plain- 
tiff satisfied  you  by  a  fair  weight  of  the  evidence  that  James 
McKeon  at  and  before  the  time  of  this  injury  was  in  the  exer- 
cise of  this  power  and  control  over  the  plaintiff  and  other 
servants,  and  that  it  was  known  and  acquiesced  in  by  the 
overseer?  If  he  was,  then  you  would  be  warranted  in  find- 
ing that  he  had  this  authority  with  reference  to  calling  upon 

the  boy If  James  McKeon  had  the  right,  by  virtue  of 

the  business  he  was  set  to  do,  to  call  men  to  his  assistance, 
and  in  the  honest  prosecution  of  the  work  that  had  been  as- 
signed him,  and  with  an  honest  intention  to  carry  it  out, 
called  upon  plaintiff  to  assist  him,  although  he  had  not 
judged  wisely  in  doing  so,  although  he  may  not  have  done 
exactly  what  the  defendant  intended  him  to  do,  yet  if  he  was 
acting  in  good  faith,  intending  to  carry  out  and  perform  a 
duty  which  had  been  assigned  him,  and  he  did  what  he  did 
in  the  honest  exercise  of  his  judgment,  and  bo  called  upon 
the  plaintiff,  and  the  plaintiff,  in  obedience  to  that  call,  went 
to  his  assistance,  it  must  be  taken  for  the  purposes  of  this 
case  that  the  defendant  would  be  responsible  for  that  call. 
.  ,  ,  .  If  his  authority  is  shown  by  a  fair  weight  of  evidence 
in  either  of  these  two  ways  I  have  spoken  of,  and  if  the  plain- 
tiff went  to  that  machine  in  response  to  his  call,  then  it  is  to 
be  taken  at  this  point  that  the  plaintiff  was  properly  at  the 
machine,  and  unless  you  are  satisfied  of  James  McKeon's  au- 
thority in  one  of  these  two  ways  to  which  I  have  referred, 
and  that  the  plaintiff  went  in  response  to  his  call,  then  the 
defendant  is  not  responsible  to  the  plaintiff  for  his  being  at 
the  lap  machine,  and  it  is  not  responsible  for  the  injury  that 
he  suffered."  With  respect  of  the  liability  of  the  defendant 
for  any  additional  injury  resulting  from  the  act  of  plaintiff's 
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fellow  servant  after  his  hand  had  been  caught,  the  court  gave 
the  jury  this  instruction:  "  There  has  been  some  evidence  tend- 
ing to  show  that  after  this  boy's  hand  got  caught  and  got  in- 
jured to  some  extent,  the  machine  was  stopped,  and  then  that 
a  fellow  laborer,  hearing  the  outcry,  did  something  to  the  ma* 
chine,  which,  instead  of  stopping  it,  started  it  up  again,  and  the 
boy's  hand  was  drawn  farther  in  and  injured  further.  Now, 
the  question  is,  what  responsibility  would  the  defendant  have 
with  reference  to  that?  If  the  defendant  is  liable  at  all,  my 
view  of  that  is  this:  that  if  what  this  servant  did  he  did  in 
the  way  of  prosecuting  his  work  as  a  servant,  however  care- 
less it  might  be,  it  v/ould  be  the  carelessness  of  a  fellow  ser- 
vant, and  the  defendant  would  not  be  responsible  for  it.  If,  on 
the  contrary,  what  he  did  he  did  because  he  heard  this  cry  of 
distress,  and  not  with  reference  to  his  ordinary  labors  as  a 
servant,  but  for  the  purpose  of  relieving  the  plaintiff",  whom 
he  supposed  was  being  hurt,  and  did  it  with  that  intention 
and  for  that  purpose,  although  his  action  was  a  careless  ac- 
tion, as  it  turned  out,  I  think  the  defendant  may  be  respon- 
sible for  that,  if  the  defendant  is  responsible  in  the  case." 

C.  L.  Gardner,  for  the  defendant. 

Q.  M.  Stearns  and  J.  H.  Loomis,  for  the  plaintiff. 

Barker,  J.  The  plaintiff  seeks,  at  common  law,  to  recover 
for  an  injury  received  while  in  the  defendant's  employ.  His 
hand  was  crushed  between  the  rolls  of  a  lap  winder  then  in 
use  for  doubling  laps.  The  machine  had  a  long  platform 
about  two  and  a  half  feet  wide,  on  which  ran  a  layer  of  carded 
cotton  of  about  the  same  width,  passing  between  two  iron  rolls 
into  a  box  at  the  end  of  the  machine.  The  rolls  were  about 
bIk  inches  in  diameter  and  two  and  a  half  feet  in  length,  set 
closely  together,  one  above  the  other,  making  thirty  or  forty 
revolutions  per  minute,  and  the  under  roll  was  covered,  ex- 
cept at  each  end,  by  the  lap  passing  between  them.  When 
used  for  doubling,  a  second  lap,  so  wound  as  to  form  a  cylin- 
der a  foot  and  a  half  in  diameter  and  weighing  some  thirty 
pounds,  was  placed  in  slotted  standards  rising  from  each  side 
of  the  platform  at  some  distance  from  the  rolls,  and  the  end 
of  this  lap  carried  down  on  the  side  farther  from  the  rolls  to 
the  other  lap,  and  its  end  joined  to  that  lap,  so  that  the  two 
•would  pass  together  along  the  platform  and  between  the  rolls. 
The  height  of  the  platform  above  the  floor,  and  of  the  stan- 
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dards  above  the  platform,  and  the  space  between  the  stan- 
dards and  the  rolls,  were  in  dispute. 

At  the  time  of  the  injury  the  plaintiff  was  fourteen  years 
of  age,  and  at  the  time  of  the  trial,  nineteen.  He  was  him- 
self a  witness.  There  was  some  evidence,  which  read  in  the 
bill  of  exceptions  seems  slight,  but  the  weight  of  which,  it 
having  been  admitted,  was  for  the  jury  (see  CiriacJc  v.  Mer- 
chants' Woolen  Co.,  151  Mass.  152;  21  Am.  St.  Rep.  438;  Leis- 
tritz  V.  American  Zylonite  Co.,  154  Mass.  382,  384,  and  Connors 
V.  Grilley,  155  Mass.  575),  that  he  was  not  very  smart,  and 
was  rather  dull.  He  had  never  worked  in  a  mill  before  his 
employment  by  the  defendant,  which  was  about  three  weeks 
before  his  injury,  and  before  his  employment  he  knew  noth- 
ing of  such  work.  He  was  not  hired  to  work  upon  the  lap 
winder,  but  it  was  in  his  sight  when  at  his  work.  The 
evidence  tended  to  show  that  he  was  hired  to  mind  the  cards, 
mend  broken  ends,  keep  the  cards  clean,  and  the  floor  clean 
around  four  sections;  and  that  he  was  told  by  the  overseer  to 
attend  to  that  work,  and  not  to  attend  to  any  other.  There 
was  no  dispute  that  he  received  sufficient  instructions  as  to 
the  work  which  he  was  hired  to  do.  He  himself  testified  that 
the  lap  winder  was  at  the  end  of  the  cards,  and  that  he  no- 
ticed it  when  he  was  at  work  upon  the  cards,  and  how  it 
operated,  and  what  it  did,  and  knew  about  the  laps  running 
along  and  running  between  the  rolls,  and  that  the  end  of  the 
lap  which  was  put  into  the  standards  would  roll  down  until 
it  came  in  contact  with  the  one  on  the  platform,  and  that 
they  then  went  together  between  the  rolls. 

In  the  room  were  an  overseer,  a  second  hand,  and  some 
twenty  employees.  Among  the  latter  were  two  card  grinders, 
James  McKeon,  and  another  who  was  away  on  the  day  of  the 
injury.  One  employee  attended  to  the  lap  winder,  when  used 
for  its  ordinary  purposes;  but,  when  used  to  double  laps, 
James  McKeon  testified  that  it  was  his  duty  to  get  the  second 
lap  in  place.  To  do  this  required  assistance.  He  testified 
that  he  had  been  in  the  habit  of  calling  the  lap-winder  man 
to  help  him,  and,  if  he  did  not  come,  the  other  card  grinder, 
if  he  was  there;  and,  if  he  did  not  find  the  card  grinder, 
somebody  else.  That  he  had  to  double  laps  once  or  twice  a 
week,  and  could  not  tell  how  many  difierent  persons  he  had 
called  on  to  help  him  do  that  work;  but  he  did  not  know 
that  he  had  called  on  anyone  but  the  lap-winder  man  and 
the  card  grinder,  and  he  had  always  called  on  a  man  before. 
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The  overseer,  however,  testified  that  it  was  the  business  of 
the  two  card  grinders  to  put  the  laps  on  when  they  were  to 
be  doubled,  and  that  he  instructed  them  to  do  so;  and  that, 
in  the  absence  of  one  of  the  two,  the  other  would  generally 
take  the  man  that  ran  the  lap  winder,  who  was  supposed  to 
help  when  no  one  else  could  be  got;  and,  upon  cross-exami- 
nation, the  overseer  further  testified  that,  if  James  McKeon 
found  the  tender  of  the  lap  winder  gone,  he  would  have  to 
oall  on  somebody  else  to  help  with  the  doubling.  The  over- 
seer also  testified  that  a  card  grinder  keeps  the  cards  in  re- 
pair, and  has  no  one  under  him,  but  has  his  own  work  to 
do;  but  the  treasurer  of  the  mill  testified,  "  We  consider  a 
grinder  a  little  better  than  a  common  hand." 

The  circumstances  attending  the  injury  were  in  dispute, 
and  the  evidence  was  conflicting.  It  was  in  dispute  whether 
James  McKeon,  who  called  the  plaintiff  to  come  to  the  lap 
binder  and  help,  was  then  the  second  hand  of  the  room  or 
was  merely  a  card-grinder,  and  so  a  common  laborer.  The 
plaintiff  testified  that  the  lap  broke,  and  that  James  McKeon 
told  him  to  piece  it  up,  and  that  while  he  was  doing  so  his 
hand  was  caught;  while  McKeon  testified  that  there  was  no 
breaking  of  the  lap,  and  no  order  to  piece  it  up.  The  plain- 
tiff testified  that  James  McKeon  gave  him  no  instructions; 
while  McKeon  testified  that,  when  the  plaintiff  put  the  lap 
down  in  the  standard,  he  told  him,  "  Now  k^ep  away  from 
the  rolls,  keep  your  hands  away  from  those  rolls."  It  was 
contended  in  behalf  of  the  plaintiff,  that,  when  he  held  the 
lap  in  his  left  hand,  it  came  between  his  eye  and  the  rolls,  so 
that  he  could  not  see  the  rolls.  The  exceptions  show  no  di- 
rect testimony  to  this  effect,  nor  to  the  contrary,  and  whether 
the  jury  so  found  must  have  depended  upon  the  inferences  of 
fact  which  they  may  or  may  not  have  drawn  from  the  evi- 
dence. It  cannot  be  said,  as  matter  of  law,  that  the  conten- 
tion was  not  correct.  In  addition,  as  before  stated,  the 
height  of  the  platform  and  of  the  standards,  and  the  distance 
of  the  latter  from  the  rolls,  were  in  dispute.  After  the  plain- 
tiff's hand  was  caught,  the  machine  was  promptly  stopped  by 
James  McKeon;  but  before  the  hand  was  released,  it  was 
again  started  by  the  lap-winder  man;  and  the  defendant  con- 
tended that  the  injury  was  thus  aggravated.  Whether  the 
machine  was  so  started  m  the  prosecution  of  work,  or  with 
a  miataken  purpose  of  rescuing  the  plaintiff,  was  in  ques- 
tion. 


280  Patnode  v.  Warren  Cotton  Mills.  [Mass^ 

The  evidence  tended  to  show  that  James  McKeon  waar 
doubling  laps,  and  that,  the  other  card  grinder  being  absent, 
he  called  the  tender  of  the  lap  winder  to  help  him  in  putting 
a  lap  in  the  standards.  This  man  not  coming,  McKeoft 
called  the  plaintiff  to  come  over  and  help  him.  The  plain- 
tiflf  was  at  work  at  the  cards  and  did  not  comply.  McKeon 
called  him  a  second  time,  and  he  remained  at  his  own  workj 
McKeon  then,  with  an  oath,  called  him  a  third  time;  where- 
upon the  plaintiflF  left  his  work  and  went  to  help  McKeon. 
McKeon,  standing  with  the  rolled  lap  on  one  side  of  the  lap 
winder,  and  the  plaintiff  opposite  on  the  other  side,  passed  to 
him  one  end  of  the  rolled  lap,  directing  him  to  put  the  end  of 
a  stick  passing  through  it  into  the  slot  in  the  standard,  and 
the  plaintiff  did  so.  The  plaintiff  testified  that,  after  the  lap 
had  been  so  placed,  he  saw  it  run  off,  and  that  then  McKeon 
passed  him  another  lap,  and  that  his  end  of  this  lap  fell  and 
broke,  and  that  McKeon  directed  him  to  piece  it,  in  attempt- 
ing to  do  which  his  hand  was  caught  by  the  rolls.  McKeon 
testified  that  he  remembered  the  placing  of  but  one  lap  with 
the  plaintiffs  help,  and,  as  above  stated,  denied  that  the  lap 
fell  or  broke,  and  that  he  ordered  the  plaintiff  to  piece  it. 

1.  It  is  plain  that  a  verdict  for  the  defendant  could  not 
have  been  ordered  on  the  ground  that  the  plaintiff  was  im- 
properly at  the  lap  winder.  There  was  evidence  for  the  jury 
that  James  McKeon,  whose  orders  to  help  at  the  work  on  that 
machine  the  plaintiff  obeyed,  was  the  second  hand  of  the 
room,  and  that  therefore  the  plaintiff  was  under  his  au- 
thority. Even  although  the  plaintiff  would  have  been  justi- 
fied in  refusing  to  obey  the  order  if  McKeon  was  second 
hand,  and  so  in  authority,  the  plaintiff  might  submit  to  Mc- 
Keon's  direction;  and,  if  so,  it  would  not  be  open  for  the  de- 
fendant to  say  that  he  was  not  properly  at  work.  The  weight 
of  the  evidence  may  have  been  strongly  in  favor  of  the  con- 
clusion that  James  McKeon  was  not  second  hand,  but  it  was 
a  question  for  the  jury. 

2.  Whether  a  verdict  for  the  defendant  ought  to  have  been 
ordered  on  the  ground  that  the  plaintiff,  in  placing  his  hand 
in  a  position  to  be  caught  between  the  rolls,  incurred  without 
necessity  a  known  and  obvious  danger,  which  he  must  be  held 
to  have  had  the  means  and  capacity  of  appreciating,  and  so 
was  injured  by  his  own  carelessness,  is  a  difficult  question. 
Persons  of  his  age  and  of  ordinary  understanding,  who  have 
for  three  weeks  been  familiar  with   the  operation  of  such 
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machinery  as  that  upon  which  the  plaintiff  was  employed, 
must  be  taken  to  know  that  the  hand  will.be  injured  if  allowed 
to  come  between  revolving  wheels,  such  as  the  plaintiff  had 
seen  in  operation  upon  the  lap  winder,  and  by  which  he  was 
hurt:  Henry  v.  King  Philip  Mills,  155  Mass.  861;  De  Souzav. 
Stafford  Mills,  155  Mass.  476;  Rood  v.  Lawrence  Mfg.  Co.,  155 
Mass.  590,  and  cases  cited.  The  defendant  contends  that 
numerous  cases  in  which  a  similar  doctrine  has  been  applied 
by  this  court  govern  the  case  at  bar.  In  Moultonv.  Gage,  135 
Mass.  390,  the  dangers  were  of  a  different  class,  but  the  fact 
that  they  were  obvious  was  held  to  authorize  a  verdict  for  the 
defendant,  the  plaintiff  being  a  man  of  the  age  of  twenty-five 
years,  and  of  ordinary  physical  and  mental  capacity.  In 
Crowley  v.  Pacific  Mills,  148  Mass.  228,  the  plaintiff  was  about 
seventeen  years  old,  and  had  been  employed  in  mills  for  five 
years,  and  it  was  held  that  he  could  not  recover  for  an  injury 
sustained  in  consequence  of  putting  his  finger  between  a  roll 
and  a  cylinder,  each  of  which  was  revolving,  the  roll  serving 
to  hold  against  the  cylinder  a  piece  of  cloth,  from  which  he 
was  smoothing  a  wrinkle.  In  Prohert  v.  Phipps,  149  Mass. 
258,  the  plaintiff  was  a  boy  of  fifteen,  as  to  whose  capacity 
the  case  is  silent.  He  was  hurt  only  twenty-one  days  after 
he  began  to  work.  But  it  appeared  that  he  had  worked  for 
over  a  year  in  the  business  of  making  fireworks,  in  which  he 
had  to  be  very  careful,  and  that  his  father  was  a  machinist 
employed  in  machine  works  where  he  had  visited  him,  and 
that  on  these  visits  he  had  kept  away  from  revolving  wheels, 
because  afraid  he  might  get  caught  if  he  went  too  near.  He 
was  injured  by  the  catching  of  his  clothing  in  a  rapidly  mov- 
ing gearing,  of  whose  position  and  nature  he  was  well  aware; 
and  the  ordering  of  the  verdict  against  him  was  held  right, 
because  it  appeared  from  his  own  testimony  "  that  the  danger 
of  getting  caught  in  the  gearing  was  obvious,  and  that  he  well 
understood  what  this  danger  was,  and  how  it  was  to  be 
avoided."  In  Coullard  v.  Tecumseh  Mills,  151  Mass.  85,  the 
plaintiff  was  over  fifteen  years  of  age,  and  of  ordinary  intelli- 
gence, had  been  at  work  for  several  months  on  machinery  of 
various  kinds,  and  for  two  and  a  half  days  on  the  picker  by 
which  he  was  hurt.  He  knew  all  the  elements  of  danger,  and 
also  how  to  avoid  them,  and  for  these  reasons  the  defendant's 
exceptions  were  sustained.  In  Pratt  v.  Prouty,  153  Mass.  333, 
the  plaintiff  was  about  sixteen  years  old,  and  of  at  least  ordi- 
nary intelligence,  and  had  been  warned  that,  if  he  got  his  fin- 
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gers  between  the  two  slowly  revolving  cylinders  of  a  skiving 
machine,  he  would  get  hurt,  and  he  knew  that  if  he  put  his 
fingers  where  the  leather  went  they  would  be  caught;  and  for 
these  reasons  there  was  no  evidence  to  warrant  the  verdicl 
which  the  jury  returned  in  his  favor.  In  TinJcham  v.  Sawyer ^ 
153  Mass.  485,  the  plaintiff  was  over  sixteen  years  of  age,  and 
at  least  of  ordinary  intelligence;  had  been  attending  wool 
cards  for  a  month,  and  for  parts  of  two  days  the  wool  picker, 
by  falling  into  which  he  was  injured.  He  had  been  repeatedly 
told  that  the  picker  was  dangerous,  and  not  to  touch  it  while 
in  motion.  He  testified  that  he  knew  it  was  dangerous  when 
in  motion,  and  he  had  helped  to  clean  it  a  number  of  times. 
On  these  facts,  the  court  held  that  a  verdict  for  the  defend- 
ants was  rightly  ordered.  In  Leistritz  v.  American  Zylonite 
Co.,  154  Mass.  382,  the  plaintiff  was  eighteen  years  old,  of 
such  apparent  intelligence  that  the  question  whether  he  was 
above  or  below  the  average  intelligence  of  a  boy  of  his  age 
was  properly  excluded,  had  been  at  work  in  the  mill  some 
eight  months,  and  was  injured  by  placing  his  hand  between 
revolving  rollers  which  were  entirely  open  to  observation,  and 
which  he  testified  he  knew  would  draw  in  his  fingers. 

In  all  these  cases,  it  appeared,  without  contradiction,  that 
the  danger  was  not  only  obvious,  but  actually  known  to  the 
person  injured,  who  in  each  case  was  conceded  to  be  of  at 
least  ordinary  intelligence,  and  was  in  fact  of  greater  age  and 
more  experience  than  the  plaintiff  in  the  case  at  bar.  Be- 
sides these  considerations,  there  was,  in  the  present  case,  the 
possibility  that  it  was  fairly  to  be  inferred  from  the  evidence 
that  the  lap  itself  concealed  from  the  plaintiff's  vision  the 
rolls  by  which  he  was  hurt,  at  a  stage  of  his  work  almost 
immediately  preceding  the  injury,  and  that  the  final  order 
which  he  obeyed  was  accompanied  by  an  oath  which  may 
have  had  a  tendency  to  confuse  him.  In  this  state  of  the 
evidence,  we  are  of  opinion  that  the  presiding  justice  was  justi- 
fied in  leaving  to  the  jury  the  question  whether  the  plaintiff 
was  in  the  exercise  of  due  care.  The  same  state  of  the  evidence 
made  it  competent  for  the  jury  to  find  a  want  of  due  care  on 
the  part  of  the  defendant  in  putting  the  plaintiff  to  do  the 
work  in  which  he  was  engaged  without  warning  of  the  danger 
and  without  instruction  how  to  avoid  it.  The  same  consid- 
erations dispose  of  the  fourth  and  fifth  rulings  requested  by 
the  defendant;  for  if  the  jury  should  find  that  the  plaintiff 
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was  at  the  lap  winder  in  obedience  to  an  order  for  which  the 
defendant  was  responsible,  and  that  by  reason  of  apparent 
youth,  inexperience,  or  dullness  he  was  in  need  of  warning 
and  instruction,  and  was  not  warned  or  instructed,  this  would 
be  negligence  on  the  part  of  the  defendant:  Coombs  v.  New 
Bedford  Cordage  Co.,  102  Mass.  572;  3  Am.  Rep.  506;  Sul- 
livan V.  India  Mfg.  Co.,  118  Mass.  396,  399;  Rock  v.  Indian 
Orchard  Mills,  142  Mass.  522,  529;  Ciriack  v.  Merchants* 
Woolen  Co.,  146  Mass.  182,  190;  4  Am.  St.  Rep.  307,  and  151 
Mass.  152;  21  Am.  St.  Rep.  438;  Crowley  v.  Pacific  Mills,  148 
Mass.  228;  Probert  v.  Phipps,  149  Mass.  258. 

3.  The  defendant  requested  three  rulings  upon  the  question 
whether  the  plaintiff  was  at  the  lap  winder  under  such  cir- 
cumstances as  to  render  the  defendant  liable  for  an  injury 
resulting  therefrom.  Of  these,  the  third  could  not  be  properly 
given,  because,  as  we  have  seen,  there  was  evidence  that 
James  McKeon  was  second  hand,  and  in  authority  over  the 
plaintiff.  The  presiding  justice  was  not  bound  to  give  the 
first  and  second  in  terms,  and  if  the  instructions  on  this 
branch  of  the  case  were  suflScient  and  correct,  the  exceptions 
relating  to  it  must  be  overruled.  The  instructions  were  cer- 
tainly sufficiently  full,  covering  all  the  aspects  of  the  evi- 
dence, and  we  are  of  opinion  that  they  were  correct. 

For  some  purposes  the  overseer  of  the  room  was  the  repre- 
sentative of  the  defendant,  and  could  in  that  room  confer 
authority  both  directly  and  indirectly.  If  he  knowingly 
acquiesced  in  the  giving  of  orders  by  James  McKeon  to  other 
workmen,  that  was  tantamount  to  conferring  upon  him  an- 
thority  so  to  do;  and  so  would  be  his  imposing  upon  James 
McKeon  of  work  which  it  was  impossible  for  him  to  do  with- 
out help,  and  allowing  him  to  obtain  assistance  as  he  chose. 
James  McKeon  was  doing  the  defendant's  work  in  the  ordi- 
nary manner,  and  in  good  faith  took  an  obvious  and  natural 
means  of  forwarding  the  master's  work  in  calling  the  plaintiff 
to  help  him.  If  the  plaintiff  complied  with  the  order,  the 
defendant  would  stand  to  him  in  the  relation  of  a  master, 
although  James  McKeon  might  have  acted  negligently  in 
calling  upon  him,  and  might  not  have  made  a  wise  selection, 
or  have  done  what  the  overseer  or  the  defendant  intended. 
The  usual  doctrines  of  agency  would  govern  the  case,  and  the 
jury  were  properly  so  instructed. 

The  instructions  with  reference  to  the  starting  of  the  ma- 
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chine  after  the  plaintiflF's  hand  was  caught  were  Bufficientlj^ 

favorable  to  the  defendant. 
Exceptions  overruled. 

Master  and  Servant  —  Ordering  Minor  Servant  into  PosmoN  o» 
Danger.  — Two  cases  similar  to  the  leading  one  are  Omianv.  Mannbe,  17 
Col.  564,  31  Am.  St.  Rep.  340,  and  Brazil  eic.  Coal  Co.  v.  Oaffney,  119  lad. 
455,  12  Am.  St.  Rep.  422,  in  which  it  was  held  that  where  a  foreman,  who 
has  the  direction  of  the  men  in  an  establishment,  orders  a  boy  fourteen  or 
fifteen  years  of  age  to  do  a  dangerous  thing  outside  of  the  duties  and  em- 
ployment of  the  boy,  and  in  the  attempt  to  obey  such'order  the  boy  it 
injured,  the  master  is  liable;  and  the  fact  that  the  boy  might  have  dis* 
obeyed  the  order  will  not  release  such  liability.  See  the  notes  to  the  above 
cases,  also  extended  note  to  Shortel  v.  i^^.  Joseph,  24  Am.  St.  Rep.  322. 
When  a  superior  servant  orders  one  under  him  to  perform  work  different 
from  that  for  which  he  is  employed,  which  results  in  injury,  the  master  i» 
liable:  Harrison  v.  Detroit  etc  R.  B.  Co.,  79  Mich.  409;  19  Am.  St.  Rep.  180, 
and  note. 

Master  and  Servant  —  Vice  Principal  —  Delegation  of  Authobitt 
BT.  —  The  abandonment  of  his  duties  by  a  vice  principal,  and  a  transfer 
thereof  by  him  to  an  incompetent  person,  leaves  the  master  liable:  MeBlUgott 
V.  Randolph,  61  Conn.  157;  29  Am.  St.  Rep.  181,  and  note;  Tyson  v.  North 
etc.  Alabama  R.  R.  Co.,  61  Ala.  554;  32  Am.  Rep.  8.  A  mine  owner  is  lia* 
ble  for  the  negligence  of  a  mining  captain  having  entire  management  of  the 
mine,  though  the  appointment  was  made  by  an  agent  of  the  onrner,  and  not 
by  the  owner  himself:  Ryan  v.  Bagaley,  50  Mich.  179;  45  Am.  Rep.  35. 

Master  and  Servant  —  Master's  Liability  to  Servant  Injubid 
THROUGH  Negligence  or  Master  and  Coservant.  —  The  negligence  of  a 
fellow  servant  does  not  relieve  a  master  from  liability  to  a  coservant  for  in* 
jury  which  would  not  have  happened  had  the  master  done  his  duty:  Coppin* 
T.  New  York  etc.  R.  R.  Co.,  122  N.  Y.  557;  19  Am.  St.  Rep.  523;  Johnson  v. 
First  Nat.  Bank,  79  Wis.  414;  24  Am.  St  Rep.  722,  and  note;  Myer$  v. 
Hudson  Iron  Co.,  150  Mass.  125;  15  Am.  St.  Rep.  176,  and  note.  If  the 
negligence  of  a  master  combines  with  the  negligence  of  a  fellow  servant  to 
the  injury  of  another  servant,  himself  free  from  negligence,  the  master  ia 
liable:  Franklin  v.  Winona  etc.  R.  R.  Co.,  37  Minn.  409;  6  Am.  St  Rep.  850^ 
and  note;  Faren  v.  Sellers,  39  La.  Ann.  1011;  4  Am.  St.  Rep.  256;  Fiti  r. 
Central  Pac  R.  R.  Co.,  72  Cal.  38;  1  Am.  St.  Rep.  2^  and  not*. 
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Alton  v.  First  National  Bank. 

[157  MASSACHTJSKrra,  841.] 
M ISTAKB  ow  Law,  Recovert  or  Moneys  Paid  under.  —  One  who  indonas 
a  writing,  believing  it  to  bo  a  negotiable  instrument,  to  a  person  who  re- 
ceives it  nnder  the  same  belief,  and  who  afterwards  pays  the  latter  the 
•mount  called  for  by  such  writing,  cannot  recover  the  amount  so  paid 
on  the  ground  that  it  was  paid  under  a  mistake  of  law,  in  which  all  the 
parties  participated,  to  the  effect  that  the  writing  was  a  negotiable  in- 
strument on  which  the  indorser  was  liable,  when  it  was  not  such  instru- 
ment, and  no  enforceable  liability  ever  existed  thereon. 

Action  for  money  had  and  received.  The  plaintiff  and 
William  Walker  indorsed  to  defendant  a  number  of  writings 
of  the  same  general  tenor,  and  which  both  they  and  the  de- 
fendant believed  to  be  negotiable  instruments.  One  of  such 
writings  was  as  follows:  "$150.  So.  Woodstock,  Ct.,  March 
4,  1889.  Received  of  W.  H.  Walker,  this  day,  one  bay  horse, 
Vinton  horse,  one  express  wagon,  for  which  I  promise  to  pay 
said  Walker  or  order  one  hundred  and  fifty  dollars,  five 
months  from  date,  at  First  Nat.  Bank.  Webster,  with  interest 
at  per  cent.  Said  property  to  be  and  remain  the  entire  and 
absolute  property  of  said  Walker  until  paid  in  full  by  me. 
And  I  hereby  agree  not  to  sell  or  dispose  of,  and  to  keep  said 
property  in  good  order  and  condition,  as  the  same  now  is. 
And  should  said  horse  die  before  said  suna  is  fully  paid,  I 
hereby  agree  to  pay  all  sums  due  thereon.  And  should  said 
property  be  returned  to  or  taken  back  by  said  Walker,  I  agree 
that  all  payments  made  thereon  may  be  retained  by  said 
Walker  for  the  use  of  said  property.  Charles  H.  Moore. 
Witness,  I.  L.  Edmunds."  The  plaintiflF  had  no  interest  in 
the  writings,  but  indorsed  them  for  the  benefit  of  Walker,  to 
enable  him  to  obtain  money  of  the  defendant.  He  subse- 
quently disappeared,  and  the  plaintiff,  believing  himself  to 
be  liable  on  the  writings,  paid  the  greater  portion  thereof  to 
defendant,  but,  being  afterwards  informed  that  they  were  not 
negotiable  instruments,  and  that  he  was  not  liable  thereon,  he 
commenced  this  action  to  recover  the  amount  of  his  payments. 

W.  S.  B.  Hopkins  and  F.  B.  Smith,  for  the  plaintifif. 
F.  P.  Ooulding,  for  the  defendant. 

Holmes,  J.  Lord  Westbury  sometimes  is  supposed  to  have 
taken  a  distinction  as  to  the  effect  of  a  mistake  of  law  accord- 
ing to  whether  the  mistaken  principle  is  general  or  special: 
<:iooper  V.  Phibhs,  L.  R.  2  H.  L.  149,  170.     But  in  the  often- 
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quoted  passage  of  his  judgment  he  only  meant  that  certaio 
words,  such  as  "ownership,"  "marriage,"  "settlement,"  etc., im- 
port both  a  conclusion  of  law  and  facts  justifying  it,  so  that, 
when  asserted  without  explanation  of  what  the  facts  relied  on 
are,  they  assert  the  existence  of  facts  sufficient  to  justify  the 
conclusion,  and  a  mistake  induced  by  such  an  assertion  is  a 
mistake  of  fact.  In  the  case  before  him  the  mistake  was  one 
concerning  the  ownership  of  a  fishery,  and  was  induced  by  a 
general  statement  of  a  certain  person  that  he  owned  it:  L.  R. 
2  H.  L.  164;   Windram  v.  French,  151  Mass.  547,  551. 

We  will  assume,  merely  for  the  purposes  of  this  case,  with- 
out expressing  any  opinion  upon  it  either  way,  that  a  mistake 
of  law  of  any  kind,  when  the  mistaken  notion  is  made  the 
avowed  basis  of  a  transaction,  may  be  a  ground  of  relief  under 
some  circumstances.  We  take  it  that  the  money  sought  ta 
be  recovered  was  understood  by  the  plaintiff  and  the  defend- 
ant to  be  paid  and  received  under  the  belief  that  the  plaintiff 
was  bound  to  pay  it  by  his  indorsement  of  the  instrument  set 
out  in  the  agreed  facts,  and  we  also  will  assume  that  this  be- 
lief was  erroneous,  as  has  been  decided  in  Connecticut:  Fint 
Nat.  Bank  v.  Alton,  60  Conn.  402.  See  Sloan  v.  McCarty,  134 
Mass.  245. 

But  the  plaintiff  meant  to  bind  himself  in  the  way  in  which 
he  supposed  he  had  done,  and  must  be  taken  to  have  known 
that  the  defendant  meant  to  have  the  security  of  his  obligation 
before  advancing,  as  it  did,  on  the  strength  of  it.  If  the  case 
stopped  there,  the  plaintiff  hardly  would  have  the  boldness  to 
contend  that  he  could  recover  back  what  he  had  paid,  and 
what  he  had  meant  to  be  understood  and  had  been  under- 
stood to  promise,  simply  because,  if  he  had  found  out  the  law 
soon  enough,  he  might  have  backed  out  of  his  undertaking, 
and  of  what  he  was  bound  in  honor  to  do.  The  plaintiff  says 
that  the  case  does  not  stop  there,  because,  if  the  parties  had 
been  right  in  their  view  of  the  law,  the  plaintiff  would  have 
had  the  benefit  of  the  security  mentioned  in  the  instrument, 
whereas  now  he  has  not. 

If  it  be  true  that  the  plaintiff  was  not  subrogated  to  the 
security  upon  payment,  we  are  of  opinion  that  it  makes  no 
difference  as  between  the  plaintiff  and  the  defendant.  The 
right  of  a  surety  to  subrogation,  like  his  right  to  contribution, 
is  a  collateral  matter,  and  no  part  of  his  principal  contract  by 
which  he  makes  himself  surety.  The  existence  of  that  right 
is  not  the  implied  foundation  of  the  principal  contract.     The 
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defendant  was  not  concerned  or  bound  to  inquire  what  the 
expectations  of  the  plaintiflF  might  be  as  against  a  third  per* 
son.  It  was  for  the  plaintiff  to  obtain  or  preserve  his  rights 
as  best  he  might:  Aiken  v.  Short,  1  Hurl.  &  N.  210,  215. 

So  far  as  this  case  is  concerned  it  does  not  matter  whether 
the  mistake  was  a  mistake  of  fact  or  one  of  law.  For  even  a 
common  mistake  as  to  a  fact,  but  for  the  supposed  existence 
of  which  the  plaintifif  would  not  have  come  into  the  transac- 
tion, as  the  defendant  knew,  would  not  warrant  a  recovery, 
when,  as  here,  the  fact  was  a  matter  equally  open  for  the  in- 
quiry and  judgment  of  both  parties,  and  the  defendant  had  a 
right  to  assume  that  the  plaintiff  relied  wholly  on  his  own 
means  of  information:  Hecht  v.  Batchellerj  147  Mass.  335;  9 
Am.  St.  Rep.  708;  Carter  v.  Boehm,  3  Burr.  1905,  1910;  Smith 
T.  Hughes,  L.  R.  6  Q.  B.  597. 

There  is  no  ground,  however,  for  the  suggestion  that  this 
was  a  mistake  of  fact  in  such  a  sense  as  to  help  the  plaintiff* 
The  plaintiff's  indorsement  was  in  the  hands  of  the  accom- 
modated party  until  delivered  in  Massachusetts,  and  the  pay- 
ment was  made  in  Massachusetts,  so  that  the  transaction  was 
a  Massachusetts  transaction  throughout.  The  plaintiff's  obli- 
gation to  know  the  Massachusetts  law,  whatever  the  measure 
of  that  obligation  may  be,  was  not  affected  by  the  accident  of 
his  being  personally  out  of  the  jurisdiction:  See  Hill  v.  Chase^ 
143  Mass.  129.  Probably  the  measure  of  the  plaintiff's  obli- 
gation would  be  the  same  in  the  case  of  a  contract  made  in 
Connecticut,  if,  on  any  ground,  its  validity  or  effect  depended 
on  the  law  of  Massachusetts:  Cavihioso  v.  Maffett,  2  Wash. 
C.  C.  98,  104;  Merchants'  Bank  v.  Spalding,  9  N.  Y.  53,  62; 
Graves  v.  Johnson,  156  Mass.  211;  32  Am.  St.  Rep.  446. 

Judgment  for  defendant  aflBrmed. 

MiSTAKK  0¥  Law.  —  Recovery  of  Monet  Paid  Undbk:  See  extended 
note  to  Black  v.  Ward,  15  Am.  Rep.  171;  also  note  to  Laioi-ence\.  Beaubien, 
23  Am.  Dec.  164.  No  recovery  can  be  had  of  money  paid  on  account  of  a 
mistake  of  law:  Painter  v.  Polk  County,  81  Iowa,  242;  25  Am.  St.  Rep.  489, 
and  note  with  cases  collected;  Mc  Whinney  v.  Logansport,  132  Ind.  90,  but  in 
McMurtry  v.  Kentucky  etc,  R.  R.  Co.,  84  Ky.  462,  it  waa  held  that  whew 
one  pays  money  under  a  mistake  of  law,  without  consideration,  and  not  a« 
the  result  of  a  compromise,  which  waa  not  owing  in  law,  nor  in  congcienc«^ 
he  may  recover  it  back. 
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Rbybr   V.  Odd    Fellows'  Fraternal   Aooidbnt 
Association. 

[157  MA8si.CHT]SErr8,  367.] 

JuBiSDiCTiOH  —  FoRSiaN  CoBFORATioMS.  —  Whether  a  corporation  can  b* 
raed  in  a  itate  of  which  it  is  not  a  resident  depends  upon  the  posi* 
tion  in  which  it  has  seen  fit  to  place  itself  in  reference  to  that  state 
in  connection  with  the  laws  thereof. 

Ju»i8DiCTiON  —  FoRSiaN  CORPORATIONS.  —  A  statute  providing  that  anj 
person  who  shall  receive  or  transmit  moneys  for  the  use  of  a  corpora^ 
tion  organized  in  another  state,  or  who  shall  make  or  cause  to  be  made, 
any  contract  or  transact  any  business  for  or  on  account  of  such  corpo- 
ration, shall  be  deemed  an  agent  thereof,  and  service  of  process  againafe 
the  corporation  may  be  made  on  such  agent,  is  valid;  and  a  judgment 
against  a  corporation  based  upon  the  service  of  such  process,  on  such 
«gent,  in  an  action  to  recover  upon  a  contract  made  by  him,  in  such 
state  with  a  citizen  thereof,  is  valid  and  enforceable  in  the  stats  where 
the  corporation  was  organized  and  of  which  it  is  a  resident. 

<7.  W.  Clark,  for  the  plaintiff. 

H.  W.  Ely  and  C.  F.  Ely,  for  the  defendant. 

Barker,  J.  The  defendant  corporation  is  organized  under 
the  Public  Statutes,  chapter  115,  with  authority  to  transact 
the  business  of  accident  insurance.  The  plaintiff  is  the  bene- 
ficiary in  a  policy  dated  December  11,  1888,  and  issued  to 
one  George  Reyer  of  Indianapolis,  Indiana,  then  the  plain- 
tiff's husband,  who  was  killed  accidentally  on  June  18,  1889. 
The  first  count  is  on  a  judgment  recovered  on  the  policy  in 
the  superior  court  of  Marion  County,  Indiana,  on  December 
20,  1889,  and  the  second  on  the  policy  itself.  The  court  be- 
low directed  a  verdict  for  the  plaintiff  upon  the  first,  and  a 
verdict  for  the  defendant  upon  the  second  count.  Both  par- 
ties filed  bills  of  exceptions. 

If  the  plaintiff  is  entitled  to  a  verdict  upon  the  first  count, 
fihe  cannot  recover  upon  the  second ;  and  her  exceptions,  re- 
lating only  to  the  case  made  upon  that  count,  may  be  prop- 
-erly  overruled  as  immaterial.  The  defendant's  exception  to 
the  ruling  that  the  plaintiff  could  recover  upon  the  first  count 
must  also  be  overruled,  if,  upon  the  uncontroverted  admis- 
sible evidence  produced  at  the  trial,  the  Indiana  judgment 
was  valid,  and  if  no  material  evidence  bearing  upon  that 
point  was  excluded. 

The  defendant  is  a  Massachusetts  corporation,  and  thus 
foreign  to  the  state  of  Indiana.  Whether  it  could  be  there 
Aued  depends  upon  the  position  which  it  has  seen  fit  to  place 
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itself  in  with  reference  to  that  sovereignty,  in  connection  with 
the  laws  of  Indiana;  and,  if  liable  to  be  there  sued,  whether 
it  was  so  served  with  process  as  to  give  the  Indiana  court  ju- 
risdiction, also  depends  upon  the  acts  of  the  corporation  and 
the  statutes  of  that  state.  These  were  all  facts  upon  which 
the  defendant  was  not  concluded  by  the  record  of  the  Indiana 
court:  Carleton  v.  Bickford,  13  Gray,  591;  74  Am.  Dec.  652; 
Oilman  v.  Gilman,  126  Mass.  26;  80  Am.  Rep.  646;  Wright 
V.  Andrews,  130  Mass.  149;  Gibson  v.  Manufacturers^  Ins.  Co.y 
144  Mass.  81;  and  yet,  if,  upon  the  uncontro verted  admissible 
evidence  the  Indiana  court  had  jurisdiction,  and  if  no  mate- 
rial evidence  was  excluded,  the  ruling  that  the  plaintiff  could 
recover  in  this  action  upon  the  first  count  was  right. 

Certain  statutes  of  Indiana  in  force  when  the  policy  was 
issued,  and  when  the  Indiana  suit  was  commenced,  were  in 
evidence,  and  not  controverted,  so  that  their  effect  was  for  the 
court  alone:  Kline  v.  Baker ^  99  Mass.  253;  Ely  v.  James,  123 
Mass.  36;  Gibson  v.  Manufacturers''  Ins.  Co.,  144  Mass.  81- 
They  are  thus  stated  in  the  bill  of  exceptions:  — 

"  The  plaintiff  also  put  in  evidence  the  statutes  of  Indiana 
in  force  at  the  time  of  making  the  contract  on  which  said 
judgment  was  rendered,  and  at  the  time  of  commencement  of 
said  suit  in  Indianapolis,  by  which  it  was  proved  that  said 
superior  court  of  Indiana  should  have  jurisdiction  of  all  civil 
causes  of  such  a  nature  as  the  cause  for  which  said  action  was 
brought  in  said  court,  and  that  said  court  should  be  a  court 
of  record.  Said  statutes  also  contained  the  following  provis- 
ions:^— 

"  '  The  process  against  either  a  domestic  or  foreign  corpora- 
tion may  be  served  on  the  president,  presiding  ofScer,  mayor^ 
chairman  of  the  board  of  trustees,  or  other  chief  officer  (or  if 
its  chief  officer  is  not  found  in  the  county,  then  upon  its 
cashier,  treasurer,  secretary,  clerk,  general  or  special  agent); 
or  if  it  is  a  municipal  corporation,  upon  its  marshal;  or  if  it 
is  an  incorported  library  company,  upon  its  librarian;  if  none 
of  the  aforesaid  officers  can  be  found,  then  upon  any  person 
authorized  to  transact  business  in  the  name  of  such  corpora- 
tion.' 

"  'When  a  corporation,  company,  or  an  individual  has  an 
office  or  agency  in  any  county  for  the  transaction  of  business, 
any  action  growing  out  of  or  connected  with  the  business  of 
such  office  may  be  brought  in  the  county  where  the  office  or 
agency  is  located,  at  the  option  of  the  plaintiff,  as  though  the 
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principal  resided  therein;  and  service  upon  any  agent  or  clerk 
employed  in  the  office  or  agency  shall  be  sufficient  service 
upon  the  principal;  or  process  may  be  sent  to  any  county,  and 
served  upon  the  principal.' 

"  Said  statute  also  provided  that  it  should  be  unlawful  for 
any  corporation  organized  under  the  laws  of  any  other  state 
than  the  state  of  Indiana  to  make  any  insurance  or  to  transact 
any  business  in  the  state  of  Indiana,  until  such  corporatioa 
shall  file  with  the  auditor  of  the  state  of  Indiana  a  written  con- 
sent that  service  of  process  in  any  suit  against  the  company 
may  be  served  upon  any  authorized  agent  of  such  company 
in  the  state  of  Indiana,  and  that  if  there  should  be  no  author- 
ized agent  of  such  company  in  the  county  where  any  suit  shall 
be  brought,  service  may  be  made  upon  the  auditor  of  the  state 
of  Indiana  with  such  effect  as  that  made  upon  an  authorized 
agent  of  such  company. 

"  Said  statute  also  contained  the  following  provision  relating 
to  foreign  corporations:  *Any  person  who  shall,  directly  or 
indirectly,  receive  or  transmit  money  or  other  valuable  thing 
to  or  for  the  use  of  such  corporations,  or  who  shall  in  any 
manner  make,  or  cause  to  be  made,  any  contract,  or  transact 
any  business  for  or  on  account  of  any  such  foreign  corpora- 
tion, shall  be  deemed  an  agent  of  such  corporation.' "  The 
bill  discloses  no  other  evidence  as  to  the  law  of  Indiana. 

It  also  appeared  that  the  policy  sued  on  in  the  Indiana  ac- 
tion was  delivered  in  Indiana  to  a  citizen  of  that  state,  in 
pursuance  of  an  application  made  in  Indiana  by  the  insured 
member;  and  that  other  like  transactions  had  been  similarly 
entered  into  between  the  defendant  and  other  persons  in  In- 
diana; that  the  defendant  was  in  the  habit  of  forwarding 
notices  of  assessments  upon  its  Indiana  members,  with  the 
request  to  pay  the  same  to  one  Reynolds,  in  Indianapolis, 
whom  it  designated  as  local  secretary  in  that  state,  and  of  re- 
ceiving from  him  remittances  of  sums  paid  to  him  by  mem- 
bers in  Indiana  upon  such  assessments,  less  his  commission, 
as  well  as  of  transmitting  through  him  communications  re- 
lating to  proofs  of  death;  and  that  he  rendered  accounts  to 
the  defendant  every  third  month  upon  blanks  which  it  fur- 
nished, and  that  it  acknowledged  to  him  the  receipt  of  the 
moneys  which  he  remitted  to  it  at  the  home  office  in  Massa- 
chusetts; and  that  he  had  an  office  for  the  transaction  of  the 
defendant's  business  in  the  county  where  the  suit  was  brought* 
It  is  therefore  safe  to  say  that  it  appeared,  without  dispute^ 
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that  the  defendant,  before  and  at  the  time  when  the  Indiana 
Buit  was  brought,  was  there  engaged  in  the  business  of  insur- 
ance; and  that  in  the  transaction  of  that  business,  Reynolds 
(whether  "  local  secretary  "  or  "  local  state  secretary  "  or  not, 
and  whether  an  oflScer  known  to  the  defendant's  by-laws  or 
not)  did  in  fact  transmit  money  to  the  defendant  for  its  use, 
as  well  as  transact  some  other  business  on  its  account;  and 
that  he  maintained  an  office  for  that  purpose.  This  state  of 
facts  would  not  have  been  at  all  materially  varied,  either  by 
the  exclusion  of  the  evidence,  the  admission  of  which  was 
excepted  to  by  the  defendant,  or  by  the  admission  of  that 
offered  and  excluded.  The  first  of  these  exceptions  was  to  the 
second,  third,  and  fourth  interrogatories  to  the  deponent  Rey- 
nolds, in  answer  to  which  he  testified  that  he  was  the  defend- 
ant's local  secretary  for  Indiana,  and  recited  the  circumstances 
of  his  engagement  as  such  by  one  Hanchett,  representing  him- 
self as  the  traveling  agent  of  the  defendant.  We  see  no  ob- 
jection to  the  admissibility  of  this  testimony,  inasmuch  as 
there  was  independent  evidence  that  Reynolds  was  recognized 
by  the  defendant's  officers  as  its  local  secretary  in  Indiana, 
and  that  Hanchett's  other  acts  in  behalf  of  the  defendant  in 
Indiana  were  ratified  by  it,  by  issuing  policies  to  members 
upon  applications  there  procured  by  him.  But,  if  this  evi- 
dence had  been  excluded,  there  still  remained  sufficient  com- 
petent evidence  to  show  that  under  the  Indiana  statutes  Rey- 
nolds was  in  such  a  relation  to  the  defendant,  as  its  agent,  as 
to  make  the  service  of  process  against  it  upon  him  a  valid  ser- 
vice upon  the  defendant.  The  defendant  also  excepted  to  the 
exclusion  of  evidence  that  the  defendant  never  bad  by  virtue 
of  any  vote  any  such  officer  as  a  local  secretary.  If  this  evi- 
dence had  been  admitted,  and  had  been  believed  by  the  jury, 
the  result  could  only  have  been  to  show  that  the  service  upon 
Reynolds,  who  under  the  statute  quoted  was  to  be  deemed  the 
defendant's  agent,  was  that  prescribed  under  such  circum- 
stances by  the  Indiana  statute.  The  offer  to  show,  by  the  de- 
fendant's secretar}'-,  that  no  officer  of  the  defendant,  and  no 
one  in  its  home  office,  had  written  such  a  letter  as  the  one 
which  Reynolds  testified  that  he  received  from  the  defendant, 
asking  him  to  act  as  its  agent  for  Indiana,  and  which  he  had 
mislaid  or  lost,  might  well  have  been  excluded  on  the  ground 
that  such  testimony  could  not  be  within  the  personal  knowl- 
edge of  the  witness;  but,  if  admitted,  the  evidence  would  have 
bad  no  tendency  to  contradict  or  disprove  the  facts  which  con- 
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stituted  Reynolds  an  agent  under  the  Indiana  statute.  Tho 
by-laws  of  the  defendant,  which  it  ofifered  for  the  purpose  of 
proving  that  Reynolds  was  not  its  autliorized  agent,  and  which 
were  excluded,  are  not  stated  in  the  bill  of  exceptions.  But, 
aside  from  this,  it  is  evident  that  its  by-laws  could  not  afifect 
the  status  which  Reynolds  acquired  by  virtue  of  his  acts  in 
behalf  of  the  defendant,  in  connection  with  the  statute  declar- 
ing that  a  person  so  acting  should  be  deemed  an  agent  of  the 
corporation. 

It  is  unnecessary  to  decide  whether  the  fact  that  the  de- 
fendant presumed  to  do  business  in  Indiana  while  these  stat- 
utes were  in  force  raises  a  presumption  that  it  had  filed  with 
the  auditor  of  that  state  a  written  consent  that  process  against 
it  might  be  served  upon  any  authorized  agent  in  the  state: 
See  Lafayette  Ins.  Co.  v.  French,  18  How.  404;  Railroad  Co.  v. 
Harris,  12  Wall.  65,  81;  Railway  Co.  v.  Whitton,  13  Wall. 
270,  285;  Ex  parte  Schollenberger,  96  U.  S.  369,  376;  or 
whether  the  declaration  of  the  defendant's  counsel  in  court, 
that  it  had  filed  no  such  consent,  had  any  tendency  to  prove 
that  fact  in  its  favor.  For  it  is  plain  upon  an  examination  of 
the  statutes  in  evidence,  that  it  was  the  law  of  Indiana  that 
any  foreign  corporation  doing  business  there  should  be  liable 
to  be  sued  in  its  courts,  and  that  in  such  suits  effective  ser- 
vice of  process  against  it  might  be  made  by  serving  the  same 
upon  any  agent  or  any  person  authorized  to  transact  business 
in  its  name  in  the  state.  Under  the  statute  last  quoted,  Rey- 
nolds, on  whom  the  process  against  the  defendant  was  in  fact 
served,  was  clearly  its  agent.  Whether  he  was  a  local  secre- 
tary also,  as  the  process  was  in  fact  served  upon  him,  and  as 
there  was  no  claim  or  proof  that  there  was  any  other  person 
in  that  state  holding  any  superior  ofifice  in  the  corporation, 
was  wholly  immaterial.  The  same  considerations  show  that 
the  officer's  return  was  sufficient. 

It  therefore  sufficiently  appeared  that  the  defendant  was 
80  served  with  process  as  to  give  the  court  of  Indiana  juris- 
diction, unless  it  was  beyond  the  power  of  the  legisla, 
ture  of  Indiana  to  enact  the  statutes  quoted.  Of  this  power 
there  can  be  no  question.  Corporations  are  not  entitled,  un- 
der article  4,  section  2,  of  the  Constitution  of  the  United 
States,  "  to  all  privileges  and  immunities  of  citizens  in  the 
several  states."  Any  state  may,  within  limitations  not  ma- 
terial to  the  present  case,  prescribe  the  terms  and  conditions 
on  which  foreign  corporations  may  act  therein;  and  this  power 
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undoubtedly  allows  the  state  to  prescribe  the  mode  of  service  of 
process  of  its  courts  upon  a  foreign  corporation  doing  business 
there:  Lafayette  Ins.  Co.  v.  French,  18  How.  404;  Paul  v» 
Virginia,  8  Wall.  168;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S. 
635;  Ex  parte  Schollenherger,  96  U.  S.  369;  Railroad  Co.  v. 
Koontz,  104  U.  S.  5,  11;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196;  Philadelphia  Fire  Ass'n  v.  New  York,  119 
U.  S.  110;  Attorney-general  v.  Bay  State  Min.  Co.,  99  Mass. 
148;  96  Am.  Dec.  717;  National  Bank  of  Commerce  v.  Hunt- 
ington, 129  Mass.  444,  449;  Johnston  v.  Trade  Ins.  Co.,  132 
Mass.  432;  Wilson  v.  Martin-  Wilson  Automatic  Fire  Alarm  Co., 
149  Mass.  24.  Such  statutes  have  often  been  declared  to  be 
neither  unreasonable  in  themselves,  nor  in  conflict  with  any 
principle  of  public  law,  and  their  purpose  of  compelling  cor- 
porations which  do  business  in  a  certain  jurisdiction  to  sub- 
mit to  the  domestic  forum  the  questions  arising  therefrom  is 
held  to  be  "highly  proper":  Lafayette  Ins.  Co.  v.  French,  18 
How.  404;  Gillespie  v.  Commercial  etc.  Ins.  Co.,  12  Gray,  201; 
71  Am.  Dec.  743;  Gihsonv.  Manufacturer's  Ins.  Co.,  144  Mass. 
81.  The  statutes  of  Indiana  in  evidence  clearly  were  framed 
with  this  purpose  in  view;  and  under  them  the  courts  of  that 
state  had  jurisdictioin  of  the  defendant  in  the  action  in  which 
judgment  was  rendered. 

Plaintiffs  and  defendant's  exceptions  overruled. 

Foreign  Oorporations.  — Process,  on  whom  must  be  Served:  See  note 
to  Blanc  v.  Paymaster  Min.  Co.,  29  Am.  St.  Rep.  157;  also  extended  note 
to  Hampson  v.  Weare,  66  Am.  Dec.  121.  The  agent  of  a  foreign  corporation 
upon  whom  service  of  process  may  be  made  must  be  some  person  invested 
by  it  with  general  powers  involving  the  exercise  of  judgment  or  discretion: 
Taylor  v.  Oratiite  State  Provident  Ass'n,  136  N.  Y.  343;  32  Am.  St.  Rep.  749. 

Foreign  Corporations— Whether  may  be  Sued.  — A  debt  contracted 
by  a  foreign  corporation  may  be  collected  in  the  state  where  contracted, 
when  the  foreign  corporation  is  brought  within  the  jurisdiction  by  proper 
service  of  process:  Colorado  Iron  Works  v.  Sierra  Orande  Min.  Co.,  15  CoL 
499;  22  Am.  St.  Rep.  433,  and  note.  A  foreign  corporation  transacting 
business  in  Texas,  and  having  there  business  offices  and  agents,  is 
subject  to  the  jurisdiction  of  the  courts  of  Texas:  Missiouri  Pac.  H'y 
Co.  V.  Cullers,  81  Tex.  382;  and  so  in  Virginia:  Baltimore  etc.  R.  R.  Co. 
T.  Wightman,  29  Gratt.  431;  26  Am.  Rep.  384.  A  corporation  may  be  sued 
in  another  state  than  that  in  which  it  was  first  incorporated,  when  it  has 
also  become  a  corporation  of  the  state  in  which  it  is  sued:  Baltimore  etc. 
R.  R.  Co.  v.  Oallahue,  12  Gratt.  655;  65  Am.  Dec.  254,  and  note.  In  Massachu- 
setts a  foreign  corporation  may  make  contracts  within  the  scope  of  its  char- 
ter, and  sue  and  be  sued  thereon:  Folger  v.  Columbian  Ins.  Co.,  99  Mass. 
267;  96  Am.  Dec.  747,  and  note;  and  so  also  in  Illinois:  Hannibal  etc  R.  R, 
Co.  ▼.  Crane,  102  III  249j  40  Am.  Rep.  581. 
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G)N3PiBACT  —  Injunction  against.  —  An  injunction  will  not  issne  to  enjoin 
defendant  from  continuing  a  conspiracy  not  to  employ  complainants. 

Pbactice.  —  A  Statute  Declaring  that  Suits  in  Equity  shall  be  in  form 
either  an  action  of  contract  or  of  tort,  does  not  abolish  the  distinction 
between  legal  and  equitable  suits  or  remedies.  A  suit  must,  notwith- 
•tanding  such  statute,  be  either  an  action  at  law  or  a  suit  in  equity, 
and  cannot  be  both,  or  partly  one  and  partly  the  other. 

H.  A.  Dubuque,  for  the  petitioners. 

A.  J.  Jennings  and  A.  S.  Phillips,  for  the  respondents. 

Field,  C.  J.  We  take  the  substance  of  the  petition  to  be 
that  the  petitioners  were  weavers  by  trade,  and  had  been  em- 
ployed by  the  Narragansett  Mills,  a  corporation  in  Fall  River, 
and  that  they  demanded  higher  wages,  which  the  corporation 
refused  to  give;  that  they  then  left  work,  and  that  the  defend- 
ants, who  were  the  treasurer  and  superintendent  of  the  corpo- 
ration, sent  their  names  to  the  officers  of  other  mills  in  Fall 
River  on  a  list  which  is  called  a  black  list,  which  informed 
these  officers  that  the  petitioners  had  left  the  Narragansett 
Mills  on  what  is  called  a  strike;  and  that  thereupon  the  de- 
fendants conspired  together  and  with  the  officers  of  other  mills 
and  agreed  not  to  employ  the  petitioners,  with  intent  to  com- 
pel them  either  to  go  without  work  in  Fall  River,  or  to  go 
back  to  work  for  the  Narrangansett  Mills  at  such  wages  as 
that  corporation  should  see  fit  to  pay  them.  It  does  not  ap- 
pear by  the  petition  that  any  of  the  petitioner^  had  existing 
contracts  for  labor  with  which  the  defendants  interfered.  The 
prayer  was  that  the  respondents  be  restrained  from  annoying 
the  petitioners  and  interfering  with  their  rights  to  earn  their 
livelihood  at  their  trade  in  Fall  River,  and  that  they  be  en- 
joined to  withdraw  and  destroy  all  black  lists  or  other  devices 
issued  by  them  or  their  orders  mentioning  the  names  of  the 
petitioners. 

If  the  petition  sets  forth  such  a  conspiracy  as  constitutes  a 
misdemeanor  at  common  law,  on  which  we  express  no  opinion, 
the  remedy  is  by  indictment.  If  the  injury  which  had  been 
received  by  the  petitioners  at  the  time  the  petition  was  filed 
constitutes  a  cause  of  action,  on  which  we  express  no  opinion, 
the  remedy  is  by  an  action  of  tort,  to  be  brought  by  each  peti- 
tioner separately.  The  only  grievance  alleged  which  is  con- 
tinuing in  its  nature  is  the  conspiracy  not  to  employ  the 
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petitioners,  and  there  are  no  approved  precedents  in  equity 
for  enjoining  the  defendants  from  continuing  such  a  conspiracy, 
or  for  compelling  the  defendants  either  to  employ  the  peti« 
tioners  or  to  procure  employment  for  them  with  other  persons: 
See  Boston  Diatite  Co.  v.  Florence  Mfg.  Co.^  114  Mass.  69;  19 
Am.  Rep.  810;  Raymond  v.  Russell^  143  Mass.  295;  58  Am. 
Rep.  137;  Smith  v.  Smi'h,  148  Mass.  1;  Carleton  v.  Rugg,  149 
Mass.  550;  14  Am.  St.  Rep.  446;  Workman  v.  Smithy  155  Mass. 
92.  It  is  plain,  however,  that  the  petition  was  drawn  with  a 
view  to  obtain  some  equitable  relief.  It  is  well  known  that 
equity  has,  in  general,  no  jurisdiction  to  restrain  the  commis- 
sion of  crimes,  or  to  assess  damages  for  torts  already  commit- 
ted. Courts  of  equityoften  protect  property  from  threatened 
injury  when  the  rights  of  property  are  equitable,  or  when^ 
although  the  rights  are  legal,  the  civil  and  criminal  remedies 
at  common  law  are  not  adequate,  but  the  rights  which  the 
petitioners  allege  the  defendants  were  violating  at  the  time 
the  petition  was  filed  are  personal  rights,  as  distinguished 
from  rights  of  property. 

The  counsel  for  the  petitioners  contends  that  the  petition 
can  be  maintained  under  Statute  of  1887,  chapter  383,  and  it 
has  been  suggested  that  this  suit  is  partly  an  action  at  law 
and  partly  a  suit  in  equity,  and  that  if  it  cannot  be  main- 
tained as  either  the  one  or  the  other,  it  can  be  maintained 
under  this  statute  as  partaking  somewhat  of  the  nature  of 
both.  The  statute  has  been  often  referred  to  at  the  bar  as 
one  the  meaning  of  which  is  not  clear,  and  it  becomes  neces- 
sary to  consider  it.  An  examination  of  it  shows  that  it  relates 
solely  to  procedure;  that  it  does  not  purport  to  change  the 
substantive  law,  or  to  create  any  new  cause  of  action  either 
at  law  or  in  equity,  or  any  new  kind  of  relief  either  legal  or 
equitable,  or  to  change  the  jurisdiction  of  the  two  courts  which 
are  mentioned  in  the  first  section.  It  is  provided  in  the  fourth 
section  that  "Nothing  in  this  act  shall  be  construed  to  ...  . 
extend  or  limit  the  power  or  jurisdiction  of  the  court  in  pro- 
ceedings at  law  or  in  equity,  except  as  herein  expressly  pro- 
vided," and  no  extension  of  the  power  or  jurisdiction  of  either 
of  the  courts  mentioned  is  expressly  provided  for  in  the  stat- 
ute, unless  the  addition  of  a  new  original  process  to  be  used 
in  civil  actions  at  law,  made  by  the  first  section,  is  such  an 
extension.  The  first  section,  so  far  as  it  relates  to  suits  in 
equity,  is  taken  from  Public  Statutes,  chapter  151,  sections  1, 
6,6:  See  Stats.  1880,  c.  37;  Stats.  1883,  c.  223,  sees.  1,  11. 
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Cases  in  equity  under  pre-existing  statutes  could  be  com* 
menced  by  a  bill  or  petition  with  a  writ  of  subpoena,  or  by  an 
original  writ  with  a  bill  or  petition,  or  with  a  declaration  in 
an  action  of  contract  or  tort,  praying  relief  in  equity,  inserted 
in  it.  But  civil  actions  at  law,  with  some  exceptions,  could 
be  commenced  only  by  an  original  writ:  Pub.  Stats,  c.  161, 
Bee.  13,  et  seq.  The  first  section  of  Statutes  of  1887,  chapter 
S83,  permits  civil  actions  at  law,  except  replevin,  to  be  com- 
menced by  a  bill  or  petition  which  is  in  the  nature  of  a  declar- 
ation, and  by  the  service  of  a  subpoena  which  is  in  the  nature 
of  a  writ  of  original  summons.  With  this  exception  the  stat- 
ute does  not  purport  to  change  the  law  relating  to  pleadings, 
nor  to  abolish  the  distinction  between  legal  and  equitable 
rights  or  remedies.  The  second  section  provides  that  "  All 
provisions  of  law  relating  to  pleadings  shall  apply  to  such 
proceedings  so  far  as  the  same  are  applicable."  This  is  not 
very  intelligible  as  a  statement  of  what  provisions  were  con- 
sidered by  the  legislature  to  be*  applicable,  but  it  was  probably 
inserted  for  the  purpose  of  excluding  any  inference  that  the 
statute  was  intended  to  abolish  the  established  forms  of  plead- 
ing. The  Public  Statutes,  chapter  167,  and  other  well-known 
statutes,  contain  elaborate  provisions  regulating  pleading  and 
procedure  in  actions  at  law,  and  there  is  no  intimation  in 
Statute  of  1887,  chapter  383,  that  these  provisions  were  in- 
tended to  be  repealed,  and  they  are  not  inconsistent  with  any 
of  the  provisions  of  that  statute,  except  that  a  bill  or  petition 
with  a  subpoena  may  be  used  instead  of  a  common-law  writ 
and  a  declaration.  The  Public  Statutes,  chapter  151,  the 
Statute  of  1883,  chapter  223,  and  other  statutes,  contain 
elaborate  provisions  regulating  the  pleading  and  procedure  in 
Buits  in  equity,  and  there  is  no  intimation  in  the  Statute  of 
1887  that  these  provisions  were  intended  to  be  repealed,  and 
they  are  all  consistent  with  the  provisions  of  that  statute. 
The  legislature  could,  of  course,  abolish  all  distinctions  be- 
tween actions  at  law  and  suits  in  equity,  and  adopt  one  form 
of  procedure  for  all  actions;  but  such  a  radical  change  is  not 
to  be  inferred  from  a  few  general  words  of  doubtful  import 
such  as  are  contained  in  the  third  section  of  this  statute. 

By  the  Revised  Statutes  suits  in  equity  were  to  be  com- 
menced by  bill  with  a  subpoena,  or  by  a  bill  inserted  in  a 
writ  of  original  summdns,  with  or  without  an  order  for  the 
attachment  of  property:  Rev.  Stats.,  c.  90,  sec.  117;  c.  107, 
Bee.  22;  and  the  supreme  judicial  court  had  power  ''to  mak* 
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and  award  all  such  judgments,  decrees,  orders,  and  injunc- 
tions, to  issue  all  such  executions  and  other  writs  and  pro- 
cesses, and  to  do  all  such  other  acts  as  may  be  necessary  or 
proper  to  carry  into  full  eflFect  all  the  powers  which  are  or 
may  be  given  to  them  by  the  laws  of  the  commonwealth": 
Rev.  Stats.,  c.  81,  sees.  5,  6,  9.  The  Statute  of  1853,  chapter 
371,  was  entitled  "An  act  giving  equitable  remedies  in  suits 
at  law,"  and  the  principal  subjects  of  equity  jurisdiction  were 
in  effect  divided  in  the  first  and  second  sections  into  two 
classes,  and  it  was  provided  in  section  1,  that  all  suits  upon 
one  class  of  subjects  "  shall  be  by  action  of  contract,  setting 
forth  the  facts  and  circumstances  of  the  case,  so  far  as  may 
be  necessary,  and  praying  for  relief  in  equity";  and  in  sec- 
tion 2,  that  all  suits  upon  the  other  class  "  shall  be  by  action 
of  tort,  in  which  the  plaintiff,  in  addition  to  his  claim  for 
damages,  may  pray  for  relief  in  equity."  The  supreme  judi- 
cial court  was  given  exclusive  jurisdiction  of  the  suits,  and 
empowered,  "  as  well  in  term  time  as  vacation,"  to  "  make 
and  award  all  such  decrees,  judgments,  orders,  and  injunc- 
tions; and  issue  all  such  executions  and  other  writs  and 
processes,  and  do  all  such  other  acts,  as  may  be  necessary  or 
proper  to  carry  into  full  effect  the  power  to  grant  such  relief." 
The  Statute  of  1855,  chapter  194,  section  2,  provided  that, 
"  When  relief  is  sought  in  equity,  the  material  facts  and  cir- 
cumstances relied  on  shall  be  stated  with  brevity,  omitting 
all  immaterial  and  irrelevant  matter,  either  in  the  form  of  a 
bill,  or  petition  to  the  court,  or  in  a  declaration  in  an  action 
of  contract  or  tort."  The  Statute  of  1856,  chapter  38,  section 
2,  provided  that  "  Suits  in  equity  may  be  commenced  by  bill, 
or  by  writ  of  attachment,"  The  substance  of  these  statutes 
wap  incorporated  in  the  General  Statutes,  chapter  113,  sections 
1  and  3,  and  is  now  contained  in  the  Public  Statutes,  chap- 
ter 151,  sections  1  and  5.  The  Public  Statutes,  chapter  163, 
section  3,  provides  that  the  supreme  judicial  and  the  superior 
courts  "  may  make  and  award  judgments,  decrees,  orders,  and 
injunctions,  and  shall  issue  all  writs  and  processes  necessary 
or  proper  to  carry  into  effect  the  powers  granted  to  them;  and 
when  no  form  for  any  such  writ  or  process  is  prescribed,  the 
court  shall  frame  one  in  conformity  with  the  principles  of  law 
and  the  usual  course  of  proceedings  in  the  courts  of  this  com- 
monwealth": See  Pub.  Stats.,  c.  151,  sec.  1;  Stats.  1883,  c. 
223,  sec.  1. 

The  decisions  of  this  court  upon  the  effect  of  Statutes  of 
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1853,  chapter  371,  which  provided  in  substance  that  suits  in 
equity  should  be  in  form  either  an  action  of  contract  or  of 
tort,  show  that  the  court  did  not  construe  that  statute  as 
abolishing  the  essential  distinctions  between  legal  and  equi- 
table suits  or  legal  and  equitable  remedies  and  that,  un- 
der that  statute,  a  suit  must  be  either  an  action  at  law 
or  a  suit  in  equity,  and  not  both  one  and  the  other, 
or  partly  one  and  partly  the  other:  Darling  v.  Roarty^ 
5  Gray,  71;  Winslow  v.  Olis,  5  Gray,  360;  Topliff  v.  Jackson^ 
12  Gray,  565;  Irvin  v.  Gregory,  13  Gray,  215;  Harvey  v.  Dtf 
Witt,  13  Gray,  536;  Crane  v.  Adams,  16  Gray,  542;  Stockbridge 
Iron  Co.  V.  Cone  Iron  Works,  99  Mass.  468.  In  Irvin  v.  Greg' 
ory,  13  Gray,  215,  217,  the  court  say:  "The  suit  is  in  form  an 
action  at  law,  praying  relief  in  equity;  and  as  specific  per- 
formance cannot  be  had  by  a  judgment  at  law,  but  may  be 
afforded  in  equity,  we  regard  this  action,  by  force  of  the  stat- 
ute of  1853,  as  a  suit  in  equity,  and  that  rules  and  principles 
of  equity  are  applicable  to  it."  Harvey  v.  De  Witt,  13  Gray, 
536,  537,  was  an  action  of  contract  in  three  counts,  and  in 
the  third  count  the  plaintiff  prayed  for  relief  in  equity.  The 
court  say  that  the  action  cannot  be  maintained.  "  It  attempts 
to  combine,  in  one  suit,  matters  purely  of  law,  and  matters 
in  equity.  It  cannot  be  maintained  as  a  suit  in  equity;  be- 
cause it  is  apparent  that,  as  to  the  claim  in  the  first  count  at 
least,  the  plaintiff,  if  he  has  any  remedy,  has  a  plain,  ade- 
quate and  complete  remedy  at  law.  Nor  can  it  be  maintained 
as  a  suit  at  law;  because  it  was  brought  originally  in  this 
court,  without  an  afl&davit  stating  that  the  amount  sought  to 
be  recovered  exceeded  three  hundred  dollars:  Stats.  1840,  o. 
87,  sec.  1."  Stockbridge  Iron  Co.  v.  Cone  Iron  Works,  99  Mass. 
468,  was  an  action  of  tort,  praying  for  relief  in  equity,  brought 
in  the  supreme  judicial  court,  and  there  was  no  aSidavit  that 
the  damage  demanded  exceeded  one  thousand  dollars,  as 
provided  by  the  General  Statutes,  chapter  112,  section  6. 
The  court  say:  "The  prayer  for  relief  gives  jurisdiction  of 
the  action,  and  therefore  no  affidavit  is  necessary.  Its  char- 
acter is  that  of  a  suit  in  equity."  If  this  court  were  of  opin- 
ion that  a  suit  in  equity  did  not  lose  its  essential  character- 
istics when  brought  as  an  action  of  contract  or  of  tort  under 
Statutes  of  1853,  chapter  371,  it  seems  manifest  that  an  ao 
tion  at  law  brought  under  Statutes  of  1887,  chapter  383,  by 
bill  or  petition  with  a  subpoena,  instead  of  by  an  original  writ| 
does  not  lose  the  essential  characteristics  of  an  action  at  laif 
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Some  of  the  consequences  of  holding  that  the  distinctions 
between  equitable  and  legal  suits  were  intended  to  be  abol- 
ished by  the  statute  of  1887  niay  be  briefly  considered.  The 
fiupreme  judicial  court  has  no  jurisdiction  over  actions  of  tort, 
and  only  a  very  limited  jurisdiction  over  actions  of  contract, 
dependent  upon  the  amount  of  the  damages  demanded,  tc 
which  the  plaintiff,  or  some  one  in  his  behalf,  must  make 
oath.  The  superior  court  has  a  general  jurisdiction  over 
civil  actions  at  Law  when  the  debt  or  damages  claimed  ex- 
ceed one  hundred  dollars,  and  concurrent  jurisdiction  in 
equity  with  the  supreme  judicial  court  over  most,  but  not 
all,  suits  in  equity.  It  could  not  have  been  intended  by 
the  statute  of  1887  that  an  action  at  law  to  recover  twenty 
dollars  might  be  brought  in  the  supreme  judicial  court  by 
bill  or  petition,  or  that  all  actions  of  tort  might  be  brought  in 
that  court  in  the  same  manner.  Whether  brought  by  a  bill 
or  petition,  or  by  a  writ  and  declaration,  they  are  still  actions 
at  law,  in  distinction  from  suits  in  equity,  and  the  provisions 
which  determine  the  jurisdiction  of  courts  according  to  this 
distinction  must  still  be  in  force.  The  system  of  pleading 
and  procedure  in  actions  at  law  and  in  suits  in  equity  are 
different  in  important  respects,  and  substantial  rights  depend 
upon  the  question  whether  any  particular  suit  is  one  or  the 
other.  If,  on  the  face  of  the  papers  it  appears  that  the  court 
has  no  jurisdiction  of  the  proceeding,  it  may  be  dismissed  on 
motion,  and  whether  the  court  has  jurisdiction  may  depend 
upon  the  question  whether  it  is  an  action  at  law  or  a  suit  in 
equity.  In  an  action  at  law  either  party  has  a  right  to  a 
trial  by  jury,  if  seasonably  demanded;  but  it  has  been  held 
that,  in  a  suit  in  equity,  the  plaintiff  has  not  such  a  right, 
and  that  the  defendant  has  not,  except  in  those  cases  in 
which  the  constitution  secures  to  him  the  right  to  a  jury  trial. 
Issues  for  a  jury  are  usually  framed  in  equity,  in  the  discre- 
tion of  the  court.  Suits  in  equity  are  often  sent  to  masters, 
and  actions  at  law  to  auditors,  and  the  effect  of  the  report  in 
one  case  is  not  the  same  as  in  the  other.  A  judgment  at  law 
for  the  payment  of  money  is  enforced  by  an  execution,  and  the 
rights  of  a  poor  debtor  arrested  on  execution  at  law  are  care- 
fully provided  for  by  statute;  but  although  a  court  of  equity 
may  enforce  a  decree  for  the  payment  of  money  by  issuing  an 
execution  in  form  as  to  common  law  under  authority  of  the 
•tatutes,  it  may  also  enforce  it  by  an  attachment  for  con- 
tempt, and  thus  affect  the  rights  of  a  debtor  to  be  discharged 
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under  the  statutes  relating  to  the  relief  of  poor  debtors.  Pro- 
visions for  appeal  to  the  full  court  are,  in  some  important  re* 
spects,  different  in  suits  in  equity  from  those  in  actions  at 
law.  These  examples  show  the  importance  of  determining 
whether  any  particular  civil  proceeding  is  an  action  at  law  or 
a  suit  in  equity. 

The  third  section  of  the  statute  of  1887  must  be  construed 
with  reference  to  the  remainder  of  the  statute,  and  to  the 
provisions  in  force  when  the  statute  was  passed  relating  to 
pleading  and  procedure.  As  we  think  it  plain  that  the  stat- 
ute was  not  intended  to  change,  generally,  the  laws  relating 
to  pleading  and  procedure,  or  to  abolish  the  distinction  be- 
tween legal  and  equitable  proceedings,  or  to  create  new  causes 
of  action  or  new  kinds  of  relief,  this  section  must  have  a  very 
limited  scope.  Under  pre-existing  statutes,  courts  of  equity 
have  the  right  to  issue  "all  general  and  special  writs  and 
processes  required  in  proceedings  in  equity  to  courts  of  infe- 
rior jurisdiction,  corporations,  and  persons,  when  necessary 
to  secure  justice  and  equity  ":  Stats.  1883,  c.  223,  sec.  1;  Pub. 
Stats.,  c.  151,  sec.  1.  The  supreme  judicial  court  and  the 
superior  court,  both  at  law  and  in  equity,  have  authority  to 
"  issue  all  writs  and  processes  necessary  or  proper  to  carry 
into  eflfect  the  powers  granted  to  them":  Pub.  Stats.,  c.  153, 
sec.  3.  The  statutes  have  expressly  authorized  in  certain 
cases  the  use  of  certain  legal  processes  by  courts  of  equity, 
and  of  certain  equitable  processes  by  courts  of  law,  of  which 
examples  may  be  found  in  Public  Statutes,  chapter  151,  sec- 
tion 29;  chapter  179,  section  12;  chapter  180,  section  6.  Cer- 
tain equitable  defenses  in  actions  at  law  are  permitted  by 
Statutes  of  1883,  chapter  223,  section  14,  and  in  certain  ac- 
tions at  law  a  claimant  is  permitted  to  appear,  and  the  action 
becomes  substantially  a  suit  of  interpleader:  Stats.  1886, 
c.  281.  The  provisions  are  ample  for  amending  actions  at 
law  into  suits  in  equity,  and  suits  in  equity  into  actions  at 
law:  Stats.  1883,  c.  223,  sec.  17;  Pub.  Stats.,  c.  167,  sec.  43. 
By  Statutes  of  1885,  chapter  384,  terms  have  been  abolished 
in  the  supreme  judicial  court  and  the  superior  court,  and  these 
courts  can  issue  any  proper  process  at  any  time.  Courts  of 
equity,  when  they  take  jurisdiction  of  a  bill,  sometimes  go  on 
and  decide,  as  incidental  to  the  equitable  matter  contained 
in  it,  controversies  which,  standing  alone,  could  only  be  de- 
termined in  an  action  at  law,  but  the  third  section  of  Statutes 
«f  1887,  chapter  383,  cannot  be  held  to  relate  to  this  subject. 
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A  defendant,  either  in  an  action  at  law  or  in  a  suit  in  equity, 
is  entitled  to  affirmative  relief  against  the  plaintiff  only  in 
well  defined  cases,  and  the  pleadings  must  set  forth  his  claim 
according  to  the  established  practice  in  law  or  equity.  In 
certain  suits  in  equity  both  the  plaintiff  and  the  defendant 
may  be  entitled  to  relief;  as,  for  instance,  in  suits  to  settle 
the  affairs  of  a  partnership,  and  suits  for  the  foreclosure  or 
the  redemption  of  a  mortgage.  The  relief  which  the  court  is 
Authorized  to  give  by  Statutes  of  1887,  chapter  383,  section  3, 
"as  the  nature  of  the  case  may  require,"  must  be  determined 
by  the  law  as  established,  because  the  section  does  not  pur- 
port to  authorize  forms  of  relief  previously  unknown  to  either 
law  or  equity.  The  only  word  which  really  occasions  any 
doubt  of  the  meaning  of  this  third  section  is  the  word  "both  " 
in  the  first  clause;  but,  in  view  of  all  the  provisions  of  this 
statute,  it  must  be  taken  that  this  refers  to  cases  in  which,  by 
the  customary  practice  or  the  provisions  of  other  statutes, 
both  legal  and  equitable  relief  can  be  given  in  the  same  suit. 
We  think  that  the  intention  of  the  statute  of  1887  is,  that 
each  proceeding  under  it  must  be  treated  either  as  an  action 
at  law  or  as  a  suit  in  equity,  with  the  incidents  which,  by 
established  practice  or  by  other  statutes,  attach  to  the  parti- 
cular action  or  suit,  and  that  the  pleadings  or  procedure  must 
conform  to  this  view.  The  provision  that  the  court  may 
issue  "any  writs,  orders,  injunctions,  or  other  processes  ne- 
cessary at  any  stage  of  the  proceedings,"  would  seem  to  add 
little  or  nothing  to  the  powers  of  the  courts  under  other  stat- 
utes. The  present  petition  cannot  be  maintained  either  as  an 
action  at  law  or  a  suit  in  equity. 
Petition  dismissed.  

Conspiracy.  — The  qnestion  of  granting  injunctions  to  relieve  against  con- 
spiracies is  incidentally  discussed  in  Orand  Rapids  etc.  Furniture  Co.  v.  Haney 
etc.  Furniture  Co.,  92  Mich.  558;  31  Am.  St.  Rep.  611.  As  to  whether  or  not 
an  action  lies  for  a  conspiracy  to  injure  one  in  his  business  is  discussed  ia 
Delz  V.  Winfree,  80  Tex.  400;  26  Am.  St.  Rep.  755,  and  note  with  cases 
collected. 

AcrriONS.  —  When  a  complainant  elects  to  defend  himself  at  law  upon  the 
merits  of  his  case,  the  law  holds  him  to  that  election,  and  precludes  him  from 
hearing  that  case  in  equity  unless  he  can  show  that  he  was  prevented  from 
bringing  his  defense  before  the  court  by  fraud  or  acccident:  Oarvinv.  Squirea, 
9  Ark.  533;  50  Am.  Dec.  224,  and  note;  but  when  the  common-law  and  chan- 
cery jurisdictions  are  vested  in  one  tribunal,  a  court  sitting  in  equity  will 
decide  questions  of  law  as  well  as  equity  and  grant  relief  accordingly:  French 
T.  Parker,  16  R.  I.  219;  27  Am.  St.  Rep.  733,  and  note:  Blair  v.  Smith,  114 
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Ind.  114;  5  Amr  St.  Rep.  593,  and  note.  Equitable  relief  may  be  granted 
in  a  legal  action  in  those  states  in  which  law  and  equity  are  administered  by 
the  same  tribunal:  Snowden  v.  Wilaa,  19  Ind.  10;  81  Am.  Dec.  370;  Rankin 
V.  Charless,  19  Mo.  490;  61  Am.  Dec.  574,  and  note;  Neill  v.  Keese,  6  Tex, 
23;  51  Am.  Dec.  746.  In  Pennsylvania  an  equitable  plea  is  allowed  in  » 
court  of  law,  there  being  no  chancery  court:  Pollard  ▼.  Shaaffer,  1  DalL 
210;  1  Am.  Deo.  239. 


Commonwealth  v.  Woodward. 

[157  Massachttsbttb,  616.] 
Qbakd  Jubt  —  Pbevious  Opinion  of  Grand  Jcbob. — An  indictment 
should  not  be  held  bad  because  one  of  the  jurors  had  before  the  meeting 
of  the  jury  made  a  personal  investigation  of  the  guilt  of  the  accused  and 
therefrom  had  formed  an  opinion  that  he  was  guilty.  In  the  absence  of 
a  statute  changing  the  rule  of  the  common  law  apon  the  subject,  the 
grand  jury  is  an  informing  and  accusing  body  rather  than  a  judicial  tri> 
bunal  and  may  found  an  indictment  upon  the  knowledge  of  its  members, 
or  of  one  or  more  of  them. 

J.  W.  Cumminga,  for  the  defendant. 

C.  N.  Harris^  second  assistant  attorney-generalf  for  the  com- 
monwealth. 

Allen,  J.  The  plea  in  abatement  raises  the  question 
whether  an  indictment  is  to  be  held  bad  because  one  of  the 
grand  jurors  by  whom  it  was  found,  being  otherwise  compe- 
tent and  qualified  to  serve,  had  before  the  meeting  of  the 
grand  jury  made  a  personal  investigation  into  the  guilt  of  the 
accused,  and  had  secreted  himself  in  a  room  with  an  oflBcer 
for  the  purpose  of  listening  to  declarations  and  admissions 
made  by  the  accused  concerning  the  crime,  and  had  heard 
such  declarations  and  admissions,  and  had  listened  to  state- 
ments of  officers  to  the  effect  that  the  accused  was  guilty,  and 
had  thereupon  formed  an  opinion,  and  believed  him  to  be 
guilty  before  and  at  the  time  of  the  investigation  of  the  case 
by  the  grand  jury.  We  are  of  opinion  that  these  facts  consti- 
tute no  legal  objection  to  the  validity  of  the  indictment. 

This  opinion  is  in  accordance  with  what  appears  to  us  to  b© 
the  clear  weight  of  judicial  decision  elsewhere,  though  in  some 
instances  views  to  the  contrary  have  been  held.  It  is  to  be 
borne  in  mind,  however,  that  in  examining  the  decisions  of 
different  tribunals  in  reference  to  the  position,  functions,  and 
proper  methods  of  discharging  the  duties  of  grand  jurors,  it  is 
necessary  to  know  the  statutory  law  under  which  those  deci- 
sions have  been  rendered,  in  order  rightly  to  understand  thenou 
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For  example,  as  we  understand  it,  in  New  York  a  grand  jury 
can  receive  none  but  legal  evidence:  Code  Crim.  Proc,  sees. 
255,  257;  while  in  Connecticut  it  is  the  duty  of  each  grand 
jaror,  before  the  grand  jury  come  together,  to  make  a  personal 
investigation  of  all  offenses  that  come  to  his  knowledge:  Gen. 
Stats,  of  Conn.  (Revision  of  1888),  c.  12;  Watson  v.  Hall,  4ft 
Conn.  204. 

In  Massachusetts  there  is  no  statute  defining  the  duties  of 
grand  jurors,  except  so  far  as  the  same  may  be  gathered  from, 
their  oath  of  office.     This  oath  is  as  follows:   "  You,  as  grand 

jurors  of  this  inquest  for  the  body  of  this  county  of ,  do 

solemnly  swear  that  you  will  diligently  inquire,  and  true  pre- 
sentment make,  of  all  such  matters  and  things  as  shall  h& 
given  you  in  charge;  the  commonwealth's  counsel,  your  fel» 
lows',  and  your  own,  you  shall  keep  secret,  you  shall  present 
no  man  for  envy,  hatred,  or  malice,  neither  shall  you  leave 
any  man  unpresented  for  love,  fear,  favor,  affection,  or  hope 
of  reward;  but  you  shall  present  things  truly,  as  they  come 
to  your  knowledge,  according  to  the  best  of  your  understand- 
ing; so  help  you  God":  Pub.  Stats.,  c.  213,  sec.  5.  This  is 
substantially  the  form  of  the  oath  which  has  long  been  ad- 
ministered in  England;  and  there  as  here  the  grand  jury  is 
deemed  to  be  an  informing  and  accusing  body,  rather  than  a 
judicial  tribunal:  4  Bla.  Com.  298,  300;  Justice  Field's  Charge, 
2  Saw.  667. 

There  are  evils  no  doubt  which  would  arise  if  a  general 
practice  were  to  spring  up  of  importuning  grand  jurors  pri- 
vately in  favor  of  or  against  the  finding  of  indictments.  If 
this  were  done  on  one  side,  it  might  also  be  done  on  the  other. 
If  with  one  grand  jury,  then  with  all.  If  by  one  person,  then 
by  many  persons.  If  in  one  case,  then  in  all  cases.  The 
evil,  or  apprehension  of  evil,  from  this  source  has  been  so 
great  elsewhere  as  sometimes  to  lead  to  legislation  for  pre- 
venting or  punishing  it:  People  v.  Sellick,  4  N.  Y.  Crim.  Rep. 
329.  No  such  legislation  has  yet  been  deemed  necessary  in 
this  commonwealth,  and  the  question  of  the  criminality  of 
Buch  importuning,  if  it  should  arise,  would  have  to  be  deter- 
mined on  general  principles  of  law. 

In  the  present  case,  no  corruption  is  charged  upon  the 
grand  juror,  or  upon  the  officers  who  made  statements  to  him. 
The  most  that  can  be  said  is  that  there  was  an  excess  of  zeaL 

It  is  always  considered  that  in  finding  indictments  grand 
jurors  may  act  upon  their  own  knowledge,  or  upon  the  knowl- 
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«dge  of  one  or  more  of  their  number.  It  is  accordingly  held 
in  most  jurisdictions  that  it  is  no  objection  to  the  validity  of 
s,n  indictment,  that  one  or  more  of  the  grand  jurors,  who  were 
otherwise  qualified,  had  formed  or  expressed  an  opinion  of 
the  guilt  of  the  accused:  Tucker^ s  Case,  8  Mass.  286;  State  v. 
Hamlin,  47  Conn.  95,  114;  36  Am.  Rep.  54;  State  v.  Chairs, 
9  Baxt.  196;  Mustek  v.  People,  40  111.  268;  Lee  v.  State,  69 
Ga.  705;  United  States  v.  WilliaTns,  1  Dill.  485.  Also  that  an 
interest  or  bias  in  the  case,  if  not  pecuniary,  is  not  an  objec- 
tion: Commonwealth  v.  Brown,  147  Mass.  585;  9  Am.  St.  Rep. 
736;  State  v.  Brainerd,  56  Vt.  582;  48  Am.  Rep.  818;  State  v. 
Rickey,  10  N.  J.  L.  83;  Commonwealth  v.  Strother,  1  Va.  Cas. 
186;  State  v.  Easter,  30  Ohio  St.  542;  27  Am.  Rep.  478;  Koch 
T.  State,  32  Ohio  St.  353;  State  v.  Maddox,  1  Lea,  671; 
In  re  Nowlan,  2  Jebb  &  S.  1.  It  has  also  often  been  held  or 
declared  that  the  court  will  not  inquire  whether  incompetent 
evidence  was  heard  by  the  grand  jury:  Commonwealth  v. 
Knapp,  9  Pick.  496;  20  Am.  Dec.  491;  State  v.  Dayton,  23 
N.  J.  L.  49;  53  Am.  Dec.  270;  State  v.  Fasset,  16  Conn.  457,  472; 
Hope  V.  People.  83  N.  Y.  418;  38  Am.  Rep.  460;  People  v.  Hul- 
but,  4  Denio,  133;  47  Am.  Dec.  244;  Commonwealth  v.  Crans^ 
Z  Pa.  L.  J.  172;  Stewart  v.  State,  24  Ind.  142;  Creek  v.  State, 
24  Ind.  151;  State  v.  Tucker,  20  Iowa,  508;  State  v.  Fowler,  52 
Iowa,  103;  State  v.  Boyd,  2  Hill  (S.  C),  288;  27  Am.  Dec.  376; 
Bloomer  v.  State,  3  Sneed,  66;  Regina  v.  Russell,  Car.  &  M.  247. 

The  indictment  is  merely  an  accusation  or  charge  of  crime, 
For  the  protection  of  the  people  against  unreasonable  accusa- 
tions, there  are  constitutional  and  statutory  provisions  that, 
with  certain  exceptions,  no  person  shall  be  held  to  answer  for 
crime  unless  upon  indictment:  Amendment  of  Const,  of  U.  S., 
art.  5;  Pub.  Stats.,  c.  200,  sec.  3.  This  means  an  indictment 
found  in  the  usual  course  of  proceedings.  It  is  not  however 
necessary  that  each  grand  juror  shall  be  free  from  bias  or 
prejudice,  provided  he  has  the  general  qualifications  which 
are  required.  Such  a  test  is  not  implied  either  from  the 
terms  of  his  oath,  or  from  the  nature  of  his  duties.  If  such 
an  inquiry  were  open,  the  delays  and  complexity  of  criminal 
trials  would  be  greatly  increased,  and  no  correspondingly  use- 
ful purpose  would  be  served. 

The  plea  in  abatement  was  rightly  overruled. 

Conviction  to  stand.  

Grand  Jurors. — Bias  of,  as  Ground  for  Qctashino  Indiothknt:  Sea 
•zteaded  note  to  Commonwealth  v.  Green,  12  Am,  St.  Bep.  906.     An  objeo* 
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tion  to  a  grand  juror  on  account  of  his  expression  of  an  opinion  cannot  ba 
pleaded  in  abatement:  State  v.  Hamlin,  47  Conn.  95;  36  Am.  Rep.  54;  note 
to  State  V.  Davis,  34  Am.  Rep.  706.  It  is  no  objection  to  an  indictment  for 
burglary  in  breaking  into  a  liauk  that  two  of  the  grand  jurors  by  whom  it 
was  found  were  stockholders  of  the  bank:  Roltand  v.  Commonwealth,  82  Pa. 
'St.  306;  22  Am.  Rep.  758,  and  note.  See  also  numerous  cases  in  this  series 
<eited  in  the  opinion  to  the  leading  case. 


Atlantic  Works  v.  Tug  Glide. 

[157  Massachttsettb,  625.] 

JuBisDicnoN  —  Admibaltt.  —  If  thb  Maritimk  Law  Gives  a  Libn  and 
a  proceeding  in  rem.  to  enforce  it,  a  state  statute  cannot  give  the  state 
courts  concurrent  jurisdiction  by  creating  a  similar  statutory  lien. 

Abmiraltt  —  Jurisdiction  Over  Vessels.  —  A  state  statute  creating  ■ 
lien  against  vessels  for  repairs  made  in  their  home  port,  where  the  mari> 
time  law  does  not  give  such  lieu,  and  authorizing  the  enforcement  of  the 
lien  in  the  courts  of  the  state,  is  valid. 

R.  W,  FosteVj  for  the  petitioner. 

E.  P.  Carver  and  E.  E.  Blodgett,  for  the  respondents. 

Holmes,  J.  This  is  a  petition  under  Public  Statutes,  chap- 
ter 192,  section  17,  to  enforce  a  lien  given  by  section  14  of  the 
same  chapter,  for  repairs  furnished  to  a  vessel  —  in  this  case 
a  tugboat  —  in  her  home  port.  The  respondents  filed  a  mo- 
tion to  dismiss  for  want  of  jurisdiction,  which  was  allowed  by 
the  superior  court.  The  only  question  is,  whether  the  supe- 
rior court  has  a  right  to  exercise  the  jurisdiction  which  the 
fltatute  purports  to  confer  upon  it. 

There  is  no  doubt  that  when  the  maritime  law  gives  a  lien 
and  a  proceeding  in  rem,  a  state  statute  cannot  give  the  state 
courts  concurrent  jurisdiction  by  professing  to  create  a  simi- 
lar statutory  lien.  The  attempt  to  do  so  would  be  contrary 
to  United  States  Revised  Statutes,  section  563,  clause  8,  and 
United  States  Revised  Statutes,  section  711,  clause  3,  and  the 
state  law  would  be  void:  The  Hine  v.  Trevor,  4  Wall.  555, 
669;  The  Moses  Taylor,  4  Wall.  411;  The  Belfast^  7  Wall. 
624. 

Most  of  the  later  decisions  and  dicta  go  further,  and  deny 
the  power  of  state  statutes  to  confer  jurisdiction  of  a  proceed- 
ing in  rem  upon  the  state  courts,  even  when  the  maritime  law 
iloes  not  give  a  lien,  if  the  contract  secured  by  the  statutory 
lien  is  maritime,  as  in  the  case  of  repairs  to  a  vessel  in  her 
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home  port:  Warren  v.  Kelley,  80  Me.  512;  Weston  v.  Morse^ 
40  Wis.  455;  Steamer  Petrel  v.  Dumont,  28  Ohio  St.  602;  22 
Am.  Eep.  397;  Crawford  v.  TTitf  Bark  Caroline  Reed,  42  Cal. 
469;  Dever  v.  Steamboat  Hope^  42  Miss.  715;  Jn  re  Steamboat 
Josephine,  89  N.  Y.  19;  Sheppard  v.  S^eeZe,  43  N.  Y.  52;  3 
Am.  Rep.  660;  Brookman  v.  Hamill,  43  N.  Y.  554,  557;  8 
Am.  Rep.  731;  Poole  v.  Kermit,  59  N.  Y.  554;  The  John  Far* 
ron,  14  Blatchf.  24,  26;  The  Guiding  Star,  18  Fed.  Rep.  263, 
267;  The  Madrid,  40  Fed.  Rep.  677,  680. 

On  the  other  hand,  there  are  decisions  and  dicta  the  other 
way,  including  one  case  in  this  court:  Donnell  v.  The  Star- 
light,  103  Mass.  227,  230;  Southern  Dry  Dock  Co.  v.  Gibson, 
22  La.  Ann.  623;  Williamson  v.  Hogan,  46  111.  504;  Mitchell 
▼.  Steamboat  Magnolia,  45  Mo.  67;  Boylan  v.  Steamboat  Vio 
tory,  40  Mo.  244. 

The  supreme  court  of  the  United  States  has  given  no  de- 
cision upon  the  question.  Had  it  done  so,  of  course  we  should 
defer  to  its  authority  upon  a  matter  of  which  it  is  the  final 
judge;  but  until  there  is  a  direct  adjudication  by  the  only 
tribunal  whose  decision  is  an  authority,  we  feel  bound  to  ex- 
ercise our  own  judgment  upon  the  merits  of  the  case.  The 
dicta  which  have  been  uttered  in  rendering  decisions  of  the 
supreme  court  have  not  been  consistent.  In  The  Lottawanna, 
21  Wall.  558,  580,  the  jurisdiction  of  the  state  courts  is  denied. 
In  earlier  cases,  and,  if  we  interpret  their  language  rightly, 
in  later  ones,  it  is  said  or  implied  that  the  state  courts  can 
act:  Johnson  v.  Chicago  etc.  Elevator  Co.,  119  U.  S.  388,  399; 
Norton  v.  Switzer,  93  U.  S.  355,  365,  366;  The  Belfast,  7  Wall. 
624,  645,  646;  The  Steamer  St.  Lawrence,  1  Black,  522,  530, 
631;  Maguire  v.  Card,  21  How.  248,  251. 

The  ground  for  denying  the  jurisdiction  when  the  maritime 
law  gives  a  lien  is  wanting  here.  The  ground  in  that  class 
of  cases,  as  has  been  stated  again  and  again,  is  that  the  state 
law  purporting  to  create  a  parallel  lien  and  a  parallel  juris- 
diction is  void:  The  Hine  v.  Trevor,  4  Wall.  555,  569;  The 
Belfast,  7  Wall.  624,  644;  Johnson  v.  Chicago  etc.  Elevator  Co.^ 
119  U.  S.  388,  397;  but  it  has  been  decided,  and  it  still  is 
assumed  by  the  supreme  court  of  the  United  States,  that  state 
laws  creating  liens  like  the  one  before  us  are  valid,  and,  what- 
ever might  be  our  opinion  were  the  question  open  to  us,  we 
proceed  on  that  assumption  without  argument:  Peyroux  v. 
Mowardf  7  Pet.  324;  The  Steamer  St.  Lawrence,  1  Black,  522; 
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Ex  parte  McNiel,  13  Wall.  236,  243;  The  Lottawanna,  21  Wall. 
658,  581;  The  Corsair,  145  U.  S.  335,  347. 

If  the  statute  creating  the  lien  is  valid,  then  it  would  be 
strange,  to  say  the  least,  if  the  law  which  creates  a  right  were 
incompetent  to  protect  it,  and  we  are  justified  in  looking  with 
some  nicety  at  an  argument  which  leads  to  that  result.  The 
main  argument  against  the  jurisdiction  seems  to  be  that  the 
lien  derives  its  quality  from  the  contract,  and  that,  as  the 
latter  is  maritime,  the  former  must  be,  and,  as  a  maritime 
lien,  solely  within  the  jurisdiction  of  the  district  court;  or 
that  the  statute  giving  the  district  courts  jurisdiction,  "of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction  "  excludes 
the  state  courts  from  all  proceedings  in  aid  of  a  maritime 
contract,  except  such  as  fall  within  the  description  of  "a 
common-law  remedy"  in  the  saving  clause;  and  that  pro- 
ceedings in  rem  to  enforce  the  statutory  lien  are  a  remedy  for 
the  enforcement  of  the  contract  secured  by  the  lien. 

But  if  the  lien  created  by  the  state  law  were  maritime  in  a 
strict  sense,  it  would  be  the  duty,  and  not  merely  the  right, 
of  the  admiralty  courts  to  enforce  it.  We  do  not  understand 
the  supreme  court  of  the  United  States  to  assert  the  right  to 
abolish  libels  in  rem  generally  by  rule.  Yet  in  the  successive 
changes  of  the  twelfth  admiralty  rule  it  has  asserted  and  ex- 
ercised the  right  to  regulate,  and  to  permit  or  to  deny,  pro- 
ceedings in  rem  in  the  admiralty  to  enforce  liens  of  domestic 
material  men.  Moreover,  as  was  said  in  The  Belfast,  7  Wall. 
624,  644:  "State  legislatures  have  no  authority  to  create  a 
maritime  lien";  and  that  proposition,  as  we  have  observed 
above,  was  the  ground  of  decision  in  that  class  of  cases. 

Again,  if  the  lien  were  a  mere  matter  of  remedy,  and  were 
simply  a  right  to  a  proceeding  in  rem  as  a  mode  of  enforcing 
the  contract  to  which  it  is  attached,  then,  if  the  state  law 
purported  to  attach  one  to  a  maritime  contract,  it  would  be 
equivalent  to  saying  that  there  shall  be  a  process  in  rem  in 
the  admiralty  in  suits  to  enforce  such  contracts,  and  the 
question  would  arise  how  a  state  legislature  could  impose  a 
new  process  upon  a  court  outside  of  its  power.  Traces  of 
such  a  doubt  are  to  be  seen  occasionally:  The  Red  Wing,  14 
Fed.  Rep.  869,  871;  The  Ship  Edith,  11  Blatchf.  451,  454,  and 
94  U.  S.  518.  Compare  The  Milford,  Swab.  362.  Yet  the  su- 
preme  court  sustains  the  law,  as  has  been  shown,  and  under 
the  present  twelfth  admiralty  rule  the  United  States  admiralty 
courts  may  take  jurisdiction  to  enforce  the  lien. 
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We  do  not  understand  that  the  supreme  court  ever  has  in- 
timated that  the  operation  of  the-state  law  is  dependent  upon 
the  admiralty  rule  for  the  time  being;  so  that  when  the  dis- 
trict courts  do  not  enforce  the  lien,  the  state  courts  may  do 
80,  but  when  a  rule  like  the  present  is  in  force,  the  legislature 
cannot  give  them  jurisdiction.  We  understand  that,  if  the 
legislature  has  the  power  at  any  time,  it  has  it,  whatever  the 
admiralty  rule  may  be. 

It  appears  to  us  that  the  decisions  sustaining  the  law  and 
the  power  of  the  admiralty  court  to  take  jurisdiction  under  it 
are  grounded  on  the  assumption  that  such  a  lien  is  not  a  mere 
matter  of  remedy,  but  is  a  right  of  property,  and  as  such  is 
distinct  from  the  proceeding  in  rem  by  which  it  is  enforced: 
The  Rock  Island  Bridge,  6  Wall.  213,  215;  The  Maggie  Ham- 
mond,  9  Wall.  435,  456;  Ex  parte  McNiel,  13  Wall.  236,  243; 
The  Lottawanna,  21  Wall.  558,  579;  The  Young  Mechanic,  2 
Curt.  404;  The  Barque  Havana,  1  Sprague,  402;  The  Mary 
Ann,  L.  R.  1  Ad.  &  E.  8,  11;  The  Two  Ellens,  L.  R.  4  P.  C. 
161.  If  this  be  so,  it  no  more  follows  from  the  fact  that 
the  contract  may  give  rise  to  a  "  civil  cause  of  admiralty  ju- 
risdiction," that  enforcement  of  the  lien  is  such  a  cause,  than 
it  follows  that  the  foreclosure  of  a  mortgage  given  to  secure 
the  same  contract  would  be;  nor  does  it  seem  to  us  to  matter 
that  the  mode  of  enforcement  is  by  a  proceeding  in  rem. 
State  courts  can  enforce  liens  not  maritime  by  proceedings  in 
rem:  Foster  v.  The  Richard  Biisteed,  100  Mass.  409;  1  Am.  Rep. 
125;  McDonald  v.  The  Nimbus,  137  Mass.  360;  Edwards  v.  El- 
liott, 21  Wall.  532. 

It  may  be  asked  how,  if  the  lien  is  not  maritime,  the  ad- 
miralty courts  can  be  justified  in  enforcing  it.  It  may  be,  as 
suggested  by  Bradley,  J.,  in  The  Lottawanna,  21  Wall.  558, 
580,  that  the  United  States  courts  did  so  in  imitation  of  the 
colonial  courts  upon  succeeding  to  them,  and  that  the  answer 
is  to  be  sought  in  history  rather  than  in  logic.  Of  course, 
such  liens  would  be  recognized  in  any  event  when  law  and 
justice  required  it  in  the  distribution  of  proceeds:  The  Harri- 
son, 2  Abb.  74;  The  Cargo  ex  Galam,  2  Moore  P.  C,  N.  S.,  216, 
236. 

In  the  absence  of  convincing  reasons  or  binding  authority 
the  other  way,  we  feel  bound  to  follow  the  case  of  Donnell  ^ 
The  Starlight,  103  Mass.  227,  230,  to  the  full  extent  of  the» 
proposition  there  laid  down  as  settled,  —  "that  the  courts  of 
a  state  have  jurisdiction  to  enforce  liens,  created  by  its  law^ 
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for  labor  and  materials  furnished  in  constructing  or  repairing 
domestic  vessels." 

Decree  dismissing  the  petition  reversed,  and  motion  over- 
ruled.   

JuDOKS  Morton  and  Knowlton  dissented  from  the  opinion  of  the  other 
justices;  their  dissent  was  expressed  by  Judge  Morton.  He  said,  that  while 
a  statute  like  that  under  consideration  had  been  in  force  since  1855,  it  had 
not  been  so  presented  for  decision  that  the  law  had  been  finally  and  firmly 
established,  and  that  the  case  of  Donnell  v.  The  Starlight,  103  Mass.  227,  had 
not  been  much  considered;  that  it  was  provided  by  the  statute  of  the  United 
States  that  the  district  court  should  have  jurisdiction,  exclusive  of  the  courts 
of  the  several  states,  of  "  all  civil  causes  of  admiralty  and  maritime  juris* 
diction,  saving  to  suitors  in  all  cases  the  right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it,"  and  that,  under  this  provision,  the 
courts  of  the  state  could  take  jurisdiction  of  civil  maritime  cases  only  so  far 
as  to  enforce  common-law  remedies;  that  he  thought  there  was  no  doubt  that 
a  contract  to  repair  a  domestic  vessel  was  a  maritime  contract,  and  that  any 
uncertainty  which  had  existed  as  to  the  extent  of  admiralty  jurisdiction  had 
been  removed  by  the  cases  of  Peyrouz  v.  Howard,  7  Pet.  324;  Steamboat  Or- 
leansv.  Phoebus,  11  Pet.  175,  183;  The  Steamer  St.  Laiorence,  1  Black,  522;  Wad- 
dell  v.  Steamer  Daisy,  2  Wash.  (Ter.)  76,  80;  that  if  it  was  admitted  that  a 
state  can  give  a  lien  to  a  maritime  contract  where  none  existed  by  the  mari- 
time law  and  could  provide  for  its  enforcement  in  its  courts  by  proceedings 
in  rem,  then  the  exclusive  jurisdiction  of  the  district  court  would  be  limited 
to  those  cases  arising  upon  maritime  contracts  in  wliich  a  lien,  enforceable 
by  proceedings  in  rem,  is  given  by  the  maritime  law,  and  the  question  of  ex- 
clusive jurisdiction  would  be  made  to  turn,  not  on  the  question  whether  the 
cause  of  action  arises  upon  a  maritime  contract,  but  on  whether,  by  the  mari- 
time law,  a  lien  enforceable  by  proceedings  in  rem  is  attached  to  it;  that 
the  lien  created  by  the  statute  in  this  case  is  in  the  nature  of  a  remedy  de- 
signed to  secure  the  performance  of  the  contract  on  which  it  is  based:  Mobile 
Building  etc.  Ass'n  v.  Robertson,  65  Ala.  382;  Crawford  v.  The  Bark  Caro- 
line Reed,  42  CaL  469;  Roberts  v.  Jacks,  31  Ark.  597;  25  Am.  Rep.  684;  The 
Steamer  Petrel  v.  Dumont,  28  Ohio  St.  602;  22  Am.  Rep.  397;  Hall  v.  Bunte, 
20  Ind.  304;  Bolton  v.  Johns,  5  Pa.  St.  145;  47  Am.  Dec.  404;  Frost  v.  Ilsley, 
64  Me.  345;  Barrows  v.  Baughman,  9  Mich.  213;  that  whether  the  contract  is 
maritime  does  not  depend  on  whether  it  can  be  enforced  by  a  lien  and  proceed- 
ings in  rem,  but  on  its  nature  and  subject-matter:  Insurance  Co.  v,  Dunham, 
11  Wall.  1;  People's  Ferry  Co.  v.  Beers,  20  How.  393,  401;  Walters  v.  Steam- 
boat  Mollie  Dozier,  24  Iowa,  192;  95  Am.  Dec.  722;  that  liens  given  under 
state  laws  to  persons  furnishing  labor  and  materials  in  repairing  domestic 
vessels  have  long  been  enforced  by  the  district  courts  of  the  United  States, 
and  their  action  in  this  respect  has  been  sustained  in  Peyroux  v.  Howard,  7 
Pet.  324;  TJie  Lottawanna,  21  Wall.  558,  580;  The  Corsair,  145  U.  S.  335,  347; 
that  the  district  courts  had  not  been  bound  to  enforce  such  liens  when  created 
by  state  laws,  but  had  nevertheless  done  so  in  the  interests  of  justice:  Ex 
parte  McNiel,  13  Wall.  236,  243;  Edwards  v.  Elliott,  21  Wall.  532,  556;  The 
Steamer  St.  Lawrence,  1  Black,  522,  528;  The  Samuel  Marshall,  49  Fed.  Rep. 
754,  758;  Weston  v.  Morse,  40  Wis.  455;  Crawford  v.  Bark  Caroline  Re«d,  42 
Cal.  469;  Warren  v.  Kelley,  80  Me.  512;  Hamilton  v.  Merril,  25  Ohio  St.  11; 
Ccue  V.  Woolley,  6  Dana,  17;  Wigld  v.  Maxwell,  4  Mich.  44,  54;  that  they  had 
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enforced  rach  Hens  upon  the  same  principle  upon  which  they  would  have 
enforced  a  lien  given  by  a  foreign  law:  The  Maggie  Hammond,  9  Wall.  435; 
The  Barque  Havana,  1  Sprague,  402;  Ex  parte  McNiel,  13  Wall.  236,  243; 
The  Schooner  Columbus,  5  Saw,  487,  488;  that  while  there  were  some  au- 
thorities, and  some  expressions  in  opinions  of  the  supreme  court  of  the 
United  States,  to  the  effect  that  such  liens  could  be  enforced  by  state  courts 
in  proceedings  in  rem:  Abbott  on  Shipping,  7th  Am.  ed.,  143,  n.  3;  1  Par- 
son's Maritime  Law,  501,  n.  2;  2  Parson's  Maritime  Law,  640;  Norton  v. 
Suntzer,  93  U.  S.  355,  356,  366;  Johnson  v.  Chicago  and  Pacific  Elevator  Co., 
119  U.  S.  388,  399;  yet,  in  his  judgment,  the  result  of  the  later  and  better- 
considered  opinions  upon  the  subject  expressed  a  different  view  and  indicated 
that  the  state  courts  did  not  have  such  jurisdiction:  The  Lottawanna,  21  Wall. 
558,  680;  Hine  v.  Trevor,  4  Wall.  555,  571,  572;  The  Moses  Taylor,  4  Wall. 
411;  The  Belfast,  7  Wall.  624,  644;  Edwards  v.  Elliott,  21  Wall.  532,  556; 
Leon  v.  Galcerav,  11  Wall.  185;  The  Oulding  Star,  18  Fed.  Rep,  236;  T/ia 
Madrid,  40  Fed.  Rep.  677;  Warren  v.  Kctley,  80  Me.  512;  Weston  v.  Morse, 
40  Wis,  455;  Steamer  Petrel  v.  Dumont,  28  Ohio  St.  602;  22  Am.  Rep.  397; 
Crawford  v.  Bark  Caroline  Reed,  42  Cal,  469;  Dever  v.  Steamboat  Hope,  42 
Miss,  715;  In  re  Steamboat  Josephine,  39  N.  Y.  19;  Sheppard  v,  Steele,  43  N,  Y. 
62;  3  Am,  Rep,  660;  Poole  v.  Kermit,  59  N.  Y.  554;  T/ie  John  Farron,  14 
Blatchf.  24,  26;  United  States  v.  Burlington  etc.  Ferry  Co.,  21  Fed.  Rep,  331, 
337;  Waggoner  v.  St.  John,  10  Heisk,  503;  Marshall  v.  Curtis,  5  Bush,  607; 
Wight  V.  Maocwell,  4  Mich.  44;  Walters  v.  Steamboat  Mollie  Dozier,  24  Iowa, 
192;  95  Am.  Dec.  722. 

Admibalty  Jurisdiction,  Exclusiveness  op.  —  Where  the  admiralty 
jurisdiction  of  the  United  States  courts  attaches,  it  undoubtedly  excludes 
the  jurisdiction  of  the  state  courts,  and  a  state  cannot  confer  jurisdiction 
upon  its  courts  in  such  cases:  Oindele  v.  Corrigan,  129  111,  582;  16  Am,  St. 
Rep.  292,  and  note  with  the  cases  discussing  the  exclusiveness  of  admiralty 
jurisdiction,  collected. 

Admiralty  Jurisdiction  —  When  State  Courts  may  Exercise  Juris« 
DICTION.  —  A  state  court  may  take  cognizance  of  an  action  in  personam 
brought  against  the  master  and  owner  of  a  vessel,  under  a  state  statute  to 
enforce  a  claim  secured  by  a  lien  not  created  by  maritime  law,  and  not  ex« 
olusively  within  the  jurisdiction  of  admiralty:  State  v.  Voorhies,  39  La.  Ann. 
499;  4  Am,  St.  Rep,  274,  and  note.  Liens  against  vessels  may  be  enforced 
in  the  state  courts  when  the  proceeding  to  enforce  them  does  not  amount 
to  an  admiralty  proceeding  in  rem,  or  otherwise  conflict  with  the  constitu- 
tion of  the  United  States:  Oindele  v.  Corrigan,  129  111,  582;  16  Am.  St.  Rep. 
292,  and  especially  note.  A  state  statute  providing  for  liens  on  steamers 
and  vessels  for  certain  services,  materials,  and  labor,  enforceable  by  a  civil 
action,  is  valid:    Washington  Iron  Works  Co.  v.  Jensen,  3  Wash.  684. 
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Domicile.  — To  AcQcrraB  a  Domicile,  there  must  be  a  residence  In  a  place 
and  an  intention  to  make  it  one's  home.  It  is  sufficient  that  he  took 
np  his  abode  in  the  place  if  he  did  so  with  an  intention  to  acquire  a 
home  there  and  of  giving  up  his  previous  home. 

Domicile  —  Evidence.  —  Declarations  of  a  person  accompanying  a  change 
of  his  abiding  place  are  competent  to  explain  the  change  as  part  of  the 
res  gestce.  They  are  also  often  admissible  as  evidence  on  the  broader 
ground  that  they  tend  to  show  his  intention  to  make  the  change.  If 
they  indicate  the  state  of  mind  of  the  declarant,  they  have  a  legitimate 
tendency  to  show  his  intention. 

Evidence.  —  Declarations  of  a  Purpose,  Intentioit,  or  Feeling  made 
after  the  beginning  of  a  controversy  to  which  they  relate,  are  not  gener- 
ally admissible  in  evidence,  because  they  are  naturally  so  affected  by 
interest  as  to  be  untrustworthy. 

Domicile,  Evidence  to  Show  Change  of.  —  When  one  has  changed  his  place 
of  abode,  and  the  question  arises  whether  he  intended  to  change  his 
domicile,  all  his  acts  and  conduct  which  fairly  indicate  his  purpose  in  that 
particular,  within  a  reasonat)le  time  before  and  after  the  event,  may  be 
put  in  evidence,  together  with  his  declarations  accompanying  such  acts. 

Domicile.  — Declarations  made  to  the  assessor  of  a  town  just  before  the 
declarant  left  there  for  another  place,  to  the  effect  that  he  intended  to 
change  his  residence  to  the  latter  place,  and  his  consulting  residents  of 
that  place  soon  alter  reaching  there  as  to  measures  necessary  to  estab- 
lish his  residence  and  acquire  citizenship,  are  admissible  for  the  pur- 
pose of  proving  that  when  he  changed  his  place  of  abode  be  intended  to 
change  his  residence  also. 

C  M,  Ludden,  for  the  defendant. 
8.  J.  Elder^  for  the  plaintiflF. 

Knowlton,  J.  The  question  at  issue  is  whether  the  domi- 
cile of  the  plaintiff  was  in  Waltham  on  May  1,  1890,  and  the 
only  exceptions  relate  to  the  introduction  of  evidence  bearing 
on  that  issue.  There  was  no  dispute  at  the  trial  that  his 
domicile  was  in  Waltham  until  April  28,  1890,  when  he 
started  for  Chicago,  arriving  there  the  following  day.  It  was 
also  in  evidence  that  he  afterwards  dwelt  in  Chicago,  and  had 
his  principal  place  of  business  there. 

To  acquire  a  domicile  there  must  be  residence  in  a  place, 
and  an  intention  to  make  that  place  one's  home.  To  main- 
tain his  suit  the  plaintiff  was  required  to  prove,  not  only 
that  he  took  up  his  abode  in  Chicago,  but  also  that  he  did  it 
with  the  intention  of  giving  up  his  home  in  Waltham  and  ac- 
quiring a  home  in  Cli'i-  igo.  The  change  in  his  place  of  abode 
might  be  tem]ioriiry  or  permanent.  It  might  indicate  a 
change  of  domicile  or  not,  according  to  the  circumstances  at- 
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tending  it.  Declarations  of  a  person  accompanying  a  change 
of  abiding  place  have  always  been  held  competent  to  explain 
the  change  as  a  part  of  the  res  gestse;  but  declarations  in  such 
cases  are  often  admissible  on  a  broader  ground  than  as  a  part 
of  the  act  of  removing  from  one  place  to  another.  The  in- 
tention of  the  person  removing  is  competent  to  be  proved  as 
an  independent  fact,  and  anything  which  tends  to  show  his- 
intention  in  making  the  change  may  be  introduced,  if  it  is 
free  from  objection  in  other  particulars.  The  intention  may 
be  inferred  from  acts  and  conduct,  and  conduct  which  tends 
to  show  the  intention  is  competent  for  that  purpose.  Declar- 
ations which  indicate  the  state  of  mind  of  the  declarant  natu- 
rally have  a  legitimate  tendency  to  show  intention:  Common' 
wealth  V.  Trefethen,  157  Mass.  180.  But,  on  grounds  of  public 
policy,  declarations  in  one's  own  favor  by  a  party  to  a  suit  are 
not  ordinarily  received  in  evidence.  In  the  first  place,  so 
far  as  they  purport  to  be  a  mere  narrative  of  past  events, 
they  are  not  primarily  an  expression  of  present  feeling,  but  a 
recital  of  what  has  been,  which  for  its  value  depends  upon  the 
truthfulness  of  the  speaker.  Secondly,  declarations  of  a  pur- 
pose or  intention,  or  of  a  feeling,  made  after  the  beginning  of 
a  controversy  to  which  they  relate,  are  naturally  so  affected 
by  interest  as  to  be  untrustworthy,  and  for  that  reason 
they  should  not  be  received.  This  rule,  however,  does 
not  go  so  far  as  to  exclude  expressions  of  pain,  or  other  indi- 
cations of  one's  mental  or  physical  condition  that  may  be 
treated  as  symptoms,  which  often  are  valuable  evidence  of  a 
condition  of  body  or  mind.  Thirdly,  the  danger  that  declara- 
tions may  have  been  made  for  a  purpose,  when  they  are  sought 
to  be  introduced  as  evidence  in  favor  of  the  person  making 
them,  has  led  to  the  exclusion  of  them,  even  on  the  issue  of 
what  was  the  intention  or  state  of  mind  of  the  declarant, 
unless  they  are  made  under  such  circumstances  as  to  give 
them  some  corroboration.  In  general,  such  corroboration  is 
found  in  the  fact  that  they  accompany  and  explain  acts  which, 
of  themselves  would  be  competent  evidence  on  the  issue  in- 
volved. They  are  then  admissible  as  a  part  of  the  res  gestse. 
When  one  has  changed  his  place  of  abode,  and  the  question 
arises  whether  he  intended  to  change  his  domicile,  all  his  acts 
and  conductwhich  fairly  indicate  his  purpose  in  that  particular 
within  a  reasonable  time  before  and  after  the  event  may  be 
put  in  evidence,  together  with  the  declarations  accompanying 
Buch  acts.     The  principal   difficulty  in  applying  this  rule 
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grows  out  of  the  uncertainty,  in  some  cases,  whether  the  con- 
duct relied  on  throws  light  on  the  question,  and  sometimes 
whether  there  are  such  indications  that  a  controversy  was 
foreseen  as  to  require  the  exclusion  of  the  declarations,  as 
probably  made  with  a  consciousness  of  an  interest  to  make 
them.  This  diflBculty  has  led  to  some  conflict  of  authority  in 
this  commonwealth  as  well  as  elsewhere:  Thorndike  v.  BostoUy 

I  Met.  242;  Kilburn  v.  Bennett,  3  Met.  199;  Salem  v.  Lynrij 
13  Met.  544;  Cole  v.  Cheshire,  1  Gray,  441;   Wilson  v.   Terry y 

II  Allen,  206;  Reeder  v.  Holcomh,  105  Mass.  93;  Wright  v. 
Boston,  126  Mass.  161;  BrooJcfield  v.  Warren,  128  Mass.  287; 
Pickering  v.  Cambridge,  144  Mass.  244;  Mutual  Life  Ins.  Co. 
V.  Hillmon^  145  U.  S.  285;  Insurance  Co.  v.  Mosley,  8  Wall. 
397. 

Without  attempting  to  review  the  cases,  we  are  of  opin- 
ion that  no  error  is  disclosed  in  this  bill  of  exceptions. 
The  plaintiff's  notice  to  the  assessors  of  Waltham  that  he 
was  about  to  change  his  residence  was  given  just  before  he 
started  for  Chicago,  and  was  so  closely  connected  with  the 
act  of  going,  that  it  might  perhaps  be  held  competent,  under 
the  strictest  rule,  as  accompanying  and  explaining  his  act  of 
removal.  At  all  events,  it  was  a  part  of  an  apparent  effort  to 
eflfect  a  change  of  residence  which  should  be  complete,  and  be 
recognized  by  the  assessors.  Both  the  act  of  visitation  of  the 
assessors  and  the  language  accompanying  it  were  competent 
as  indicating  the  plaintiff's  purpose  in  regard  to  his  residence: 
Kilburn  v.  Bennett,  3  Met.  199. 

The  other  conversations  testified  to  were  either  on  the  last 
two  days  of  April,  or  early  in  May,  1890.  Having  just  ar- 
rived in  Chicago,  the  plaintiff  consulted  each  of  the  two  wit- 
nesses in  regard  to  the  measures  necessary  to  be  taken  to  estab- 
lish his  residence,  and  acquire  citizenship  in  Chicago.  His 
solicitation  of  advice  on  this  subject  was  in  each  case  an  act 
apparently  done  naturally  and  regularly,  which  tended  to 
show  his  state  of  mind  in  regard  to  his  change  of  his  place  of 
abode  and  his  intention  in  regard  to  his  domicile.  What  he 
said  in  connection  with  these  consultations  was  competent  as 
a  part  of  the  res  gestss. 

Exceptions  overruled.        

DoHiciLB  Defined.  — The  legal  idea  of  domicile  is  the  place  where  a  man 
has  his  permanent  residence  and  established  business:  Pearce  v.  State,  1 
Sneed,  63;  60  Am.  Dec.  135,  and  note;  Hairston  v.  Hairston,  27  Miss.  704;  61 
Am.  Dec.  530,  and  note.    Domicile  is  a  fixed  habitation  in  any  place  without 
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the  present  intent  to  remove  therefrom:  Oilman  v.  Oilman,  62  Me.  169;  83 
Am.  Dec.  502,  and  note;  Shaeffer  v.  Gilbert,  73  Md.  66.  See  extended  note  to 
Ringgold  v.  Barley,  59  Am.  Deo.  Ill;  Frost  v.  Brishin,  19  Wend,  11;  32  Am* 
Deo.  423,  and  extended  note. 

Domicile  —  How  Acquirbd. — Residence  and  the  intention  to  remaia 
must  both  concur  in  order  to  establish  a  domicile:  Oilman  v.  Oilman,  52 
Me.  165;  83  Am.  Deo.  502,  and  note;  Gravillon  v.  Richards,  13  La.  293;  S3 
Am.  Dec.  563,  and  note;  Hairston  v.  Hairston,  27  Miss.  704;  61  Am.  Deo. 
630,  and  note;  Hart  v.  Lindsey,  17  N.  H.  235;  43  Am.  Dec.  597,  and  note; 
Hyman  v.  Schlenker,  44  La.  Ann.  108.  See  extended  note  to  Ringgold  T. 
Barley,  59  Am.  Dec.  113. 

Domicile  —  How  Changed.  —  Where  s  person  entirely  abandons  his 
former  domicile  with  no  intention  of  returning  thereto,  but  with  the  in- 
tention of  making  his  home  at  a  fixed  place  elsewhere,  the  latter  place 
becomes  his  domicile:  White  v.  Tennant,  31  W.  Va.  790;  13  Am.  St.  Rep. 
896,  and  note;  Loiory  v.  Bradley,  1  Spears'  Eq.  1;  39  Am.  Dec.  142,  and 
note;  Inhabitanta  of  Phillips  v.  Inhabilants  of  Kingsfield,  19  Me.  375;  36 
Am.  Dec.  760.  The  following  line  of  cases  hold  that  a  new  domicile  is 
not  acquired  by  a  mere  intention  to  so  acquire  it,  without  the  fact  of 
actual  removal  and  the  intent  to  remain  there:  Ringgold  v.  Barley,  5  Md. 
186;  59  Am.  Dec.  107,  and  extended -note  at  page  113;  Gravillon  v.  Richards, 
13  La.  293;  33  Am.  Dec.  563,  and  note;  Brown  v.  Butler,  87  Va.  621;  State 
V.  Sanders,  106  Mo.  188.  See  extended  note  to  Frost  v.  Brisbin,  32  Am. 
Deo.  428. 

DoHiciLB  —  Evidence  —  Declarations.  —  On  the  question  of  the  intent 
of  a  party  to  change  his  residence,  his  declarations  as  to  such  intent  are 
admissible  in  evidence:  Kreitz  v.  Behrensmeyer,  125  111.  141;  8  Am.  St. 
Rep.  349,  and  note;  Jackson  v.  Du  Bose,  87  Ga.  761.  See  also  Hartford  v. 
Champion,  58  Conn.  268. 
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[167  Massachusetts,  658.] 
WAEBAKTr.  —  A  LrvEET  Stable  Keeper  doe3  not  Warrant  or  iNstmB 
THB  Suitableness  oy  Every  Horsb  he  lets.  Hence,  though  he  lets  a 
horse  to  be  ridden  and  it  runs  away  and  injures  its  rider,  the  latter  can- 
not recover  for  such  injury  when  the  stable  keeper  has  not  been  guilty 
of  any  negligence  and  did  not  know  of  the  horse's  having  any  defects  or 
vicious  habits. 

Action  of  tort  to  recover  for  injuries  received  by  the  plain- 
tiff while  riding  a  horse  belonging  to  the  defendant.  The 
defendant  had  furnished  the  horse  for  hire  to  the  city  of  Bos- 
ton to  be  used  by  its  mounted  patrolmen;  the  horse  had  been 
examined  and  tried  by  one  of  such  patrolmen  and  selected 
by  him  for  use  by  the  city.  The  officer  who  thus  selected 
the  horse  rode  it  for  several  weeks  and  found  it  free  from  fault 
and  suitable  for  the  purpose  for  which  it  was  hired.     After- 
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wards  it  became  the  plaintiff's  duty  to  mount  and  ride  the 
same  horse,  and  while  so  riding,  without  fault  on  the  plain- 
tiff's part,  it  became  restive  and  uncontrollable,  bolted,  and 
ran  violently  upon  a  sidewalk,  throwing  the  plaintiff,  falling 
on  him  and  breaking  his  leg.  There  was  a  scar  in  the  mouth 
of  the  horse  which  one  of  the  witnesses  testified,  "  looked  as  if 
caused  by  a  cut."  The  plaintiff  on  his  part  testified  that  he 
thought  the  horse  at  the  time  of  the  injuiy  must  have  had,  "a 
fit  or  blind  staggers,  or  something  of  that  kind."  At  the  tpial 
the  counsel  for  plaintiff  admitted  that  he  had  no  evidence  to 
show  that  defendant  before  the  accident  knew,  "or,  under  the 
exercise  of  reasonable  care  or  diligence,  could  have  known  or 
discovered,  that  the  horse  was  as  described  in  the  declara- 
tion," but  he  nevertheless  requested  the  court  to  rule  ttiat 
defendant  was  bound  to  furnish  a  suitable  horse  and  that  if 
it,  "at  the  time  of  the  accident  was  unmanageable  and  un- 
suitable, the  defendant  was  liable  to  plaintiff  in  the  action 
without  regard  to  defendant's  knowledge  or  negligence,  and 
that  it  appearing  that  the  horse  was  unmanageable  at  the 
time  of  the  accident,  a  prima  facie  case  was  made  out  as  to 
the  negligence  of  the  defendant."  The  court  refused  to  so 
rule,  and  on  the  contrary,  instructed  the  jury  that  the  plain- 
tiff could  not  recover. 

/.  E.  Hanlyj  for  the  plaintiff. 

H,  O.  Allen,  for  the  defendant. 

Holmes,  J.  Home  v.  Meakin,  115  Mass.  826,  the  case  re- 
lied on  by  the  plaintiff,  only  decides  that,  if  a  party  negli- 
gently furnishes  an  unsuitable  horse,  it  is  not  a  defense  that 
he  did  not  know  that  the  horse  was  unsuitable.  In  the  case 
at  bar,  negligence  was  excluded  by  the  plaintiff's  admission 
that  there  was  no  evidence  that  the  defendant  knew,  or  by 
the  exercise  of  reasonable  care  could  have  known,  that  the 
horse  was  unsuitable,  if  in  fact  it  was;  therefore,  in  order  to 
recover,  the  plaintiff  must  maintain  that  a  livery-stable  keeper 
warrants  or  insures  the  suitableness  of  every  horse  which  he 
lets. 

No  such  liability  is  imposed  on  him  by  the  fact  that  he  fol- 
lows a  common  calling,  any  more  than  it  is  upon  every  man 
who  keeps  a  shop.  Even  in  old  times,  the  exercise  of  a  com- 
mon calling,  only  required  a  man  to  show  skill  in  his  business: 
Fitzherbert's  Natura  Brevium,  94  D;  Norris  v.  Staps,  Hob.  210, 
211;  8  Bla.  Com.  164;  Rex  v.  Kilderby,  1  Saund.  811,  312,  note  2. 
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Common  carriers  were  insurers,  not  because  they  had  a  com- 
mon calling,  but  because  they  were  bailees,  coupled  with 
certain  gradual  changes  in  the  law  not  material  here.  Seo 
Brewster  v.  Warner,  136  Mass.  57,  59;  49  Am.  Rep.  6. 

If  it  should  be  sought  to  charge  the  defendant  for  the  horse 
as  for  a  dangerous  animal,  the  liability  for  a  horse  on  that 
ground,  apart  from  bailment,  is  confined  to  cases  where  the 
owner  has  notice  of  the  dangerous  tendency:  Commonwealth 
V.  Pierce,  138  Mass.  165,  179;  52  Am.  Rep.  264;  Dickson  v. 
McCoy,  39  N.  Y.  400,  403.  See  also  Hawks  v.  Locke,  139  Mass. 
205,  208;  52  Am.  Rep.  702.  The  suggestion  has  been  made, 
following  Mr.  Justice  Story's  statement  of  the  doctrine  of  Poth- 
ier,  that  bailors  for  hire  generally  warrant  the  suitableness  of 
the  thing  let:  Harrington  v.  Snyder,  3  Barb.  380,  381;  Story 
on  Bailment,  sees.  383,390.  But  the  common  law  in  general 
applies  the  principle  of  caveat  emptor  when  the  hirer  has  ex- 
amined the  article:  Cutter  v.  Hamlen,  147  Mass.  471,  476. 
See  further  Hawks  v.  Locke,  139  Mass.  205,  208;  52  Am.  Rep. 
702;  McCarthy  v.  Young,  6  Hurl.  &  N.  329. 

The  supposed  warranty,  if  it  existed,  could  not  be  placed 
on  any  of  the  foregoing  considerations,  but  would  have  to 
stand  on  the  analogy  of  carriers  or  passengers,  taking  their 
liability  in  the  strictest  form  in  which  it  ever  has  been  taken. 
There  have  been  intimations,  if  not  decisions,  in  favor  of  such 
a  view  with  regard  to  vehicles  let  for  the  known  purpose  of 
carrying  passengers:  Jones  v.  Page,  15  L.  T.,  N.  S.,  619; 
Leach  v.  French,  69  Me.  389,  392;  31  Am.  Rep.  296;  Harring- 
ton V.  Snyder,  3  Barb.  380;  Kissam  v.  Jones,  56  Hun,  432,  434. 
Compare  Francis  v.  Cockrell,  L.  R.  5  Q.  B.  501,  503;  Fowler  v. 
Lock,  L.  R.  7  Com.  P.  272;  L.  R.  9  Com.  P.  751,  note;  L.  R.  10 
Com.  P.  90.  But  an  opposite  decision  was  reached  in  Hadley 
V.  Cross,  34  Vt.  586;  80  Am.  Dec.  699;  and  in  this  common- 
wealth, even,  carriers  of  passengers  do  not  warrant  their 
vehicles,  and  are  not  liable,  if  wholly  free  from  negligence: 
IngalU  v.  Bills,  9  Met.  1;  43  Am.  Dec.  346;  White  v.  Fitch- 
hurg  R.  R.  Co.,  136  Mass.  321,  324.  See  Readhead  v.  Mid- 
land Railway,  L.  R.  2  Q.  B.  412;  L.  R.  4  Q.  B.  379.  It 
follows,  a  fortiori,  that  one  who  lets  a  horse  does  not  warrant 
that  it  is  free  from  defects  which  he  does  not  know  of,  and 
could  not  have  discovered  by  the  exercise  of  due  care:  See 
Story  on  Bailment,  sec.  391  a;  Edwards  on  Bailments,  sec. 
873. 

Judgment  on  the  verdict. 
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Bailment  —  Warrantt  by  Bailor.  —  A  livery -stable  keeper  Is  liable  to  a 
hirer  for  an  injury  which  happens  by  reason  of  a  defect  in  the  vehicle  hired, 
which  might  have  been  discovered  by  the  most  careful  examination;  but 
not  for  an  injury  which  happens  by  reason  of  a  hidden  defect  which  could 
not  have  been  discovered:  Hadky  v.  Crosa^  34  Vt.  586;  80  Am.  Dec.  699, 
and  note.  The  owner  of  a  rented  team  w  not  liable  for  injury  done  by 
it  while  being  driven  along  a  highway,  though  he  was  in  the  vehicle  at 
the  time,  if  there  was  no  active  concurrence  in  the  injury  on  hit  part: 
Earifield  t.  B(^per,  21  Wend.  615;  34  Am.  Deo.  273. 
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BoEHMBR  v^  Detroit  Free  Press  Company. 

[94' Michigan,  7,] 

Libel — "Boodlk" — Mkakino  of. — When  a  publication  charges  tbata 
franchise  has  been  procured  by  the  use  of  "  boodle,"  the  only  inference 
is  that  the  persons  granting  the  franchise  were,  as  officials,  bribed  by 
money  to  make  the  grant.     Such  publication  is  libelous. 

••  BooDLB  "  IS  Money. Fraudulently  Obtained  in  Public  Service;  especi-^ 
ally  money  given  to  or  received  by  oflScials  in  bribery,  or  gained  by  col* 
lusive  contracts,  appointments,  or  the  like. 

Libel  —  QaESTiON  for  J  ury.  —  When  a  publication  charges  a  township 
board  with  granting  a  franchise  and  the  oflBcers  composing  such  board, 
naming  them,  and  a  highway  commissioner,  naming  him,  with  signing 
it,  and  then  refers  to  the  transaction  as  suspicious,  and  to  the  opinion 
that  "boodle  "  had  been  nsed  in  obtaining  the  franchise,  it  is  for  the 
jury  to  say  whether  or  not  from  the  whole  of  the  article  published,  the 
language  used  applies  to  the  highway  commissioner  as  well  as  to  the 
township  board. 

John  O.  Hawley,  for  the  appellant. 

Dickinson,  Thurher  and  Stevenson,  for  the  respondent. 

McGrath,  C.  J.  Case  for  libel.  Plaintifif  appeals  from  a 
judgment  on  demurrer. 

The  declaration  sets  forth  that  since  May  1,  1891,  plaintiff 
was  and  is  highway  commissioner  of  the  township  of  Ham- 
tramck,  in  the  county  of  Wayne;  that  on  May  7,  1891,  plain- 
tifif, acting  with  the  supervisor,  township  clerk,  and  one  of  the 
justices  of  the  peace  of  said  township,  and  composing  the 
township  board  of  said  township,  granted  a  franchise  to  Henry 
Plass  and  others  to  construct  and  operate  a  certain  railway 
along  the  highway  known  as  "Gratiot  Road"  or  "Gratiot 
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Avenue,"  in  said  township;  that  on  June  13,  1891,  a  portion 
of  the  said  township,  including  a  portion  of  said  Gratiot 
Avenue,  upon  which  said  railway  was  to  be  operated,  was  an- 
nexed to  the  city  of  Detroit;  that  on  the  thirteenth  day  of 
December,  1891,  the  defendant  falsely,  wickedly,  and  malici- 
ously printed,  uttered,  published,  and  circulated  of  and  con- 
cerning the  plaintiff  a  certain  false,  wicked,  and  defamatory 
libel,  in  the  words  and  figures  following,  viz.: — 

"'The  Gratiot  Avenue  Franchise  [meaning  said  franchise.] 

" '  It  [meaning  said  franchise]  was  carefully  dissected  at 
a  meeting  yesterday  morning. 

"' The  Gratiot  Avenue  street-car  franchise  [meaning  said 
franchise]  was  considered  yesterday  morning  by  the  commit- 
tee on  streets  and  ordinances,  the  board  of  public  works,  and 
city  attorney,  at  a  meeting  held  in  the  mayor's  office.  Edwin 
F.^Conely  appeared  for  the  railway  company,  and  argued  that 
the  city  could  not  alter  the  contract  entered  into  by  the  pro- 
jectors of  the  road  with  the  township  of  Hamtramck  without 
the  consent  of  the  promoters.  He  claimed  that  the  franchise 
was  a  valid  one,  and  that  the  city  had  no  control  over  it,  ex- 
cept so  far  as  the  general  police  supervision  of  the  street  on 
which  it  is  proposed  to  build  the  line  is  concerned.  It  mat- 
tered not  if  the  contract  contained  no  restrictions  as  to  the 
time  it  was  in  operation.  He  said  that  he  would  immediately 
move  to  have  the  injunction  dissolved. 

"  'City  Attorney  Casgrain  said  that  he  had  made  a  careful 
examination  of  the  franchise,  and  was  of  the  opinion  that  it 
had  been  legally  granted,  although  it  was  bad  in  effect. 

"'Commissioner  McVicar  scored  the  township  board  of 
Hamtramck  for  granting  the  franchise  under  the  circum- 
stances they  had.  There  had  been  no  official  notification,  he 
said,  given  to  the  board  of  the  existence  of  the  charter.  The 
transaction  [meaning  the  granting  of  said  franchise  by  said 
plaintiff  and  said  other  persons  who  acted  with  him  in  grant- 
ing it]  appeared  to  him  to  be  very  suspicious,  and  he  was  of 
the  opinion  boodle  [meaning  money  corruptly  paid  to  and 
received  by  a  public  officer  as  a  bribe]  had  been  used  [mean- 
ing had  been  paid  by  the  persons  to  whom  said  franchise  had 
been  granted  to  the  officers  who  had  granted  the  same]  in 
the  same  [thereby  imputing  and  meaning  that  the  plaintiff 
and  the  said  other  officers  who  acted  with  him  in  granting 
said  franchise  had  corruptly  and  feloniously  accepted  and  re- 
ceived money  for  the  granting  of  said  franchise,  and  thereby 
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imputing  and  meaning  that  the  plaintifif  had  been  guilty  of  a 
felony  under  the  provisions  of  section  9242  of  Howell's  An* 
notated  Statutes  of  Michigan].' 

"And  the  said  plaintiff  further  avers  that  in  the  same 
newspaper  and  in  the  same  newspaper  article  in  which  the 
foregoing  false,  scandalous,  and  defamatory  language  was 
contained  and  published  as  hereinbefore  recited,  said  defend- 
ant further  uttered  and  published  of  and  concerning  the  said 
plaintiff  the  following  language,  viz. :  — 

"'The  franchise  [meaning  said  franchise]  is  signed  by 
Supervisor  Roger  Echlin,  Richard  Giff,  Jr.,  justice  of  the 
peace,  Columbus  Burnett,  township  clerk,  and  Wm.  Boehmer 
[meaning  said  plaintiff],  highway  commissioner.' " 

The  declaration  alleges  that  the  defendant  falsely,  mali- 
ciously, and  wickedly  printed,  uttered,  and  published  of  and 
concerning  the  plaintiff  a  certain  false,  wicked,  and  defama- 
tory libel  in  the  words  and  figures  set  forth.  The  declaration 
does  not  aver  that  the  language  complained  of  was  simply  re- 
peated by  the  defendant,  and  in  view  of  the  averments,  we 
cannot  assume  that  to  be  the  fact.  The  publication  purports 
to  be  a  report  of  what  was  said  at  the  meeting  of  the  com- 
mittee on  streets,  but  we  cannot  assume  that  such  was  the 
fact,  or,  if  simply  a  report,  that  it  was  a  correct  report.  The 
facts,  therefore,  upon  which  the  claim  of  privilege  is  based  do 
not  appear. 

The  word  "  boodle  "  is  defined  as  "  money  fraudulently  ob- 
tained in  public  service;  especially,  money  given  to  or  re- 
ceived by  officials  in  bribery,  or  gained  by  collusive  contracts, 
appointments,  etc.;  by  extension,  gain  from  public  cheating 
of  any  kind;  often  used  attributively":  See  Cent.  Diet.  In 
these  times,  when  it  is  charged  that  a  franchise  has  been 
procured  by  the  use  of  "  boodle,"  there  can  be  but  one  infer- 
ence, viz.,  that  the  persons  granting  the  franchise  were  as 
officials,  bribed  by  money  to  make  the  grant.  Bribery  was 
an  indictable  offense  at  common  law,  and  has  been  made  a 
felony  by  statute.  The  language  used  is  susceptible  to  the 
inference  that  "boodle"  was  the  operating  force  in  the  pro- 
curement of  the  franchise. 

The  publication  alleges  that  the  franchise  was  signed  by 
the  supervisor,  the  justice,  the  township  clerk,  and  plaintiff 
fts  highway  commissioner.  The  publication  does  not  allege 
that  improper  inducements  were  resorted  to  with  any  one  of 
the  persons  named,  but  generally  that  "  boodle "  was  used. 
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In  Welch  v.  Tribune  Publishing  Co.,  83  Mich.  661;  21  Am.  St. 
Rep.  629,  it  was  held  that  an  individual  juror  had  a  right  of 
action  upon  a  charge  that  the  jury  had  perjured  themselves: 
Byers  v.  Martin,  2  Col.  605;  25  Am.  Rep.  755;  Robertson  v. 
Bennett,  44  N.  Y.  Sup.  Ct.  66.  The  publication  charges  the 
township  board  with  granting  the  franchise,  but  plaintiff  was 
not  a  member  of  the  township  board.  He  appears  to  have 
joined  in  the  grant.  The  publication  afterwards  refers  to  the 
transaction  as  suspicious,  and  to  the  opinion  that  "  boodle " 
had  been  used  in  obtaining  the  same.  It  is  for  the  jury  to 
say  whether,  from  the  whole  of  the  article,  the  language  used 
applied  to  plaintiff  as  well  as  to  the  township  board. 

The  declaration  is  good,  and  the  judgment  must  be  set 
aside,  with  costs  to  plaintiff.  Defendant  will  have  twenty 
days  within  which  to  plead. 

The  other  justices  concurred, 

LiBSL  —  Charging  Public  Officer  WrrH  Accepttng  Bribe.  —  To  im- 
pute  to  an  officer  ia  his  official  capacity  a  want  of  integrity,  and  to  charge 
that  he  has  been  induced  to  act  in  his  official  capacity  by  a  pecuniary  or 
valuable  consideration  is  prima  facie  libelous:  Cotulla  v.  Kerr,  74  Tex.  89;  15 
Am.  St.  Rep.  819;  see  extended  note  to  McAllister  v,  Detroit  Free  Preat  Co., 
U  Am.  St.  Rep.  350. 


People  v,  Hodgkin. 

[94  Michigan,  27.) 
SODOUT.  —  EinssiON  IS  Necessary  to  the  consummation  of  the  crime  of 
sodomy,  and,  while  it  may  be  inferred  from  proof  of  penetration  and 
the  circumstances  of  the  case,  yet  it  is  a  fact  which  the  prosecution  must 
prove  before  a  conviction  can  be  claimed. 

J.  B.  Houch  and  Charles  H.  McGinley,  for  the  appellant. 

A.  A.  Ellis,  attorney'general,  and  W.  H.  Burgess,  acting  prose- 
cuting attorney,  for  the  people. 

Montgomery,  J.  The  respondent  was  informed  against 
under  section  9292,  Howell's  Annotated  Statutes,  and  con- 
victed of  the  crime  of  sodomy.  The  circuit  judge  instructed 
the  jury  that  the  evidence  of  the  offense  was  complete  upon 
proof  of  penetration  only.  The  defendant  assigns  error  upon 
this  instruction,  which  assignment  presents  the  only  question 
ivhich  we  deem  it  necessary  to  consider. 

The  statute  does  not,  in  terms,  define  what  shall  constitute 
the  offense.     There  has  been  some  disagreement  in  the  cases 
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upon  the  question  of  whether  proof  of  emission  is  necessary 
to  establish  the  offense  at  the  common  law,  the  two  offenses 
of  rape  and  sodomy  having  been  regarded  by  some  courts  as 
kindred,  so  far  as  relates  to  this  question;  but,  as  stated  by 
Mr.  Bishop,  "  though  writers  generally  assume  that  rape  and 
sodomy  stand  on  common  ground,  reflection  may  suggest 
differences":  2  Bishop  on  Criminal  Law,  sec.  1127.  In  Eng^ 
land  the  question  was  not  fully  settled  until  1781,  when  it 
was  held  that  proof  of  emission  was  necessary  to  the  consum- 
mation  of  the  offense:  HiWs  Case,  1  East  P.  C.  439.  See 
Stafford's  Case,  12  Coke,  37.  The  American  cases  are  not 
uniform.  The  following  cases  support  the  claim  of  the  pros- 
ecution  that  proof  of  penetration  only  is  necessary:  Common,' 
wealth  V.  Thomas,  1  Va.  Cas.  307;  Comstoch  v.  State,  14  Neb. 
205;  Pennsylvania  v.  Sullivan,  1  Add.  (Pa.)  143.  In  North 
Carolina  and  Ohio  the  doctrine  that  emission  is  necessary 
obtains:  States.  Gray,  8  Jones,  170;  William^s  v.  Statey  14  Ohia 
226;  45  Am.  Dec.  536. 

The  question  has  never  been  decided  by  the  supreme  court 
of  this  state.  But  the  legislature  in  1841  enacted  a  statute, 
the  second  section  of  which  reads:  — 

"  Whereas,  upon  the  trials  for  the  crimes  of  buggery  and 
rape,  ....  offenders  may  escape  by  reason  of  the  difficulty 
of  the  proof  which  has  been  required  of  the  completion  of 
those  several  crimes;  for  a  remedy  thereof,  be  it  enacted, 
that  it  shall  not  be  necessary,  in  any  of  these  cases,  to  prove 
the  actual  emission  of  seed,  in  order  to  constitute  a  carnal 
knowledge,  but  that  carnal  knowledge  shall  be  deemed  com- 
plete upon  proof  of  penetration  only." 

By  Revised  Statutes  1846,  p.  730,  this  statute  was  repealed. 
A  subsequent  statute  has  been  enacted  which  dispenses  with 
the  necessity  of  proof  of  emission  in  rape.  It  is  contended 
that  the  effect  of  the  repeal  of  the  statute  of  1841  is  to  revive 
the  common  law,  and  such,  we  think,  is  the  general  rule  (End- 
lich's  Interpretation  of  Statutes,  sec.  475),  although  this  rule 
may  perhaps  be  subject  to  exception.  See  State  v.  Slaughter, 
70  Mo.  484.  But  it  will  be  observed  that  the  act  of  1841  was 
ft  clear  legislative  recognition  of  the  common-law  rule  as  laid 
down  by  the  Ohio  and  North  Carolina  courts,  and  we  think 
that  the  repeal  of  this  statute  evinces  a  purpose  to  revive  the 
common-law  rule  as  it  was  then  understood  to  obtain  in  this 
state,  and  should  be  given  force  in  determining  what  the  com- 
mon-law rule  in  this  state  then  was,  prior  to  the  enactment  of 
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that  statute.  We  think,  therefore,  that  proof  of  emission  was 
a  necessary  ingredient  of  the  offense,  and,  while  it  may  be  in- 
ferred from  proof  of  penetration  and  the  other  circumstances 
of  the  case,  yet  it  is  a  fact  which  the  prosecution  must  make 
out  before  a  conviction  can  be  claimed,  and  the  instruction 
was  therefore  erroneous. 

Judgment  will  be  reversed,  and  a  new  trial  ordered.  The 
prisoner  will  be  remanded  to  the  custody  of  the  sheriff  of 
Sanilac  County*  ___ 

SoDOMT  —  Rape:  Rodgera  v.  State,  SO  Tex  App.  510,  decides  that  pen- 
etration,  whether  with  or  without  injection  or  emission,  is  suflBcient  to  sus- 
tain a  conviction  of  rape.  In  Ohio,  a  statute  exists  doing  away  with  the 
necessity  of  proof  of  emission:  Hiltabiddle  v.  State,  35  Ohio  St.  52;  35  Am. 
Rep.  592;  see  further  Williama  v.  State,  U  Ohio  St.  222;  45  Am.  Dec.  636, 
on  the  question  as  to  whether  emission  is  a  necessary  element  of  the  crime 
of  rape.  See  especially  the  note  to  Smith  v.  State,  80  Am.  Dec.  361,  where 
the  cases  are  collected,  discussing  the  necessity  for  emission  to  constitute 
the  crime  of  rape  or  sodomy. 


MoNTRoss  V.  Eddy. 

[94  Michigan,  100.] 

Brokers  —  Right  to  Recover  Compensation  from  Both  Vendor  and 
Vendee. — A  broker  who  simply  brings  the  parties  together,  and  has 
no  hand  in  the  negotiations  between  them,  they  making  their  own  bar- 
gain without  his  aid  or  interference,  can  legally  receive  compensation 
from  both  of  them,  although  each  ia  ignorant  of  his  employment  by  the 
other. 

Brokers  —  Right  to  Recover  Compensation  from  Both  Vendor  and 
Vendee.  —  A  commission  dealer  in  lands  who  simply  acts  as  a  go-be- 
tween to  bring  the  vendor  and  vendee  together  to  make  their  own  bar- 
gain, may  recover  from  either  or  both  such  sum  as  was  agreed  upon  for 
the  services  rendered. 

Wisner  and  Draper,  for  the  appellants. 
George  W.  Weadock,  for  the  respondent. 

DuRAND,  J.  The  plaintiff  is  a  commission  dealer  in  lands, 
and  he  brings  this  suit  for  services  which  he  claims  to  have 
performed  for  the  defendants,  in  assisting  them  about  the  sale, 
for  ninety  thousand  dollars,  of  some  pine  timber  lands,  to 
Pitta  and  Cranage,  of  Bay  City,  Michigan. 

The  plaintiff  claims  that  in  1885  he  had  these  same  lands 
for  sale  at  fifty  thousand  dollars,  and  that,  being  in  Bay  City 
in  September,  1887,  a  Mr.  Burton,  who  knew  of  this  fact,  and 
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who  represented  Pitts  and  Cranage,  asked  him  if  the  lands  in 
question  had  been  sold,  to  which  he  responded  that  he  did 
not  know,  upon  which  Mr.  Burton  asked  him  to  find  out,  and 
plaintiff  told  him  he  would  do  so;  that  thereupon  he  went  to 
Saginaw,  and  met  "Walter  S.  Eddy,  the  junior  member  of  the 
firm  of  C.  K.  Eddy  and  Son,  the  defendants  and  owners  of 
the  timber,  where  the  agreement  was  made  upon  which  the 
plaintiff  claims  the  right  to  recover.  The  conversation,  as 
shown  by  his  testimony  in  the  record  was  as  follows:  — 

"  I  came  from  Bay  City,  and  met  Mr.  Eddy  right  below 
Moore's  drug  store.  I  asked  him  if  that  timber  on  Hope 
Creek — we  called  it  the  'Hope  Creek  Timber' — was  for  sale 
yet,  and  he  said,  'Yes.'  I  said,  'I  have  got  a  party  that  I 
don't  know  but  I  can  sell  it  to.  I  have  been  talking  with 
them  about  it.'  And  I  said,  *  What  do  you  hold  it  at  now?' 
He  said,  *  Ninety  thousand  dollars.'  I  said,  '  I  don't  believe 
I  can  do  anything  with  it.'  I  said,  '  You  have  come  up  big. 
You  advertised  it  here  years  ago  for  fifty  thousand  dollars, 
and  these  parties  knew  it.  You  have  come  up  so  much  I 
don't  think  I  can  sell  it.'  He  said  he  would  not  take  any 
less  for  it.  I  said,  '  Say  eighty  thousand  dollars,  and  I  will 
try  and  sell  it.'  No,  he  would  not  take  that.  I  said,  'Say 
eighty-five  thousand  dollars,  and  I  will  try.'  He  said  no;  he 
would  not  take  less  than  ninety  thousand  dollars.  Well,  I 
said,  if  that  was  the  best  he  could  do,  I  had  no  thought  I 
could  sell  it;  I  didn't  believe  I  could  sell  it  for  ninety  thou- 
sand dollars.  He  said  he  would  not  take  any  less.  I  said, 
*  Would  I,  then,  be  getting  the  usual  commission  if  I  sell  at 
ninety  thousand  dollars?'  He  said,  'No;  you  must  get  your 
pay  from  the  other  party.'  I  said,  'I  wouldn't  ask  them  for 
it.'  I  said,  'You  know  I  had  it  for  sale,  and  I  wouldn't  ask 
them  to  pay  a  commission  on  ninety  thousand  dollars.'  He 
said,  'We  don't  want  to  pay  any  commission.'  I  said,  'I 
won't  undertake  it';  and  he  turned  to  go  away  from  me,  and 
he  said,  '  Ben,  if  you  make  the  sale,  we  will  expect  to  pay  you 
for  it.'  I  said,  'AH  right.'  I  told  him  they  were  gilt-edged 
parties,  and  he  would  be  perfectly  satisfied  with  the  parties 
when  he  knew  who  they  were.  I  said  they  would  make  a 
payment  down,  and  thev  were  gilt-edged  parties. 

"  Q.  What  did  he  say? 

"A.  He  said  that  would  be  all  right.'* 

After  this  talk  the  plaintiff  went  to  Bay  City,  and  told  Pitts 
and  Cranage  what  the  purchase  could  be  made  for,  and  they 
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Bent  a  man  with  him  to  examine  the  pine  growing  upon  the 
land,  and  ascertain  its  amount  and  value.  After  four  or  five 
days  spent  in  making  the  examination  and  estimate,  it  was 
reported  to  Pitts  and  Cranage,  and  about  September  27, 1887, 
they  concluded  the  purchase  of  the  land  from  the  defendants 
at  the  sum  of  ninety  thousand  dollars.  Pitts  and  Cranage 
then  gave  the  plaintiff  five  hundred  dollars  for  the  services 
he  had  performed  for  them  in  respect  of  the  purchase.  Pitts 
and  Cranage  claim  that  the  five  hundred  dollars  was  given 
the  plaintiff  in  payment  for  his  services,  while  the  plaintiff 
insists  that  it  was  a  mere  gift,  and  was  not  in  any  way  to  be 
considered  as  a  payment;  but,  in  the  view  we  take  of  the  case, 
we  do  not  consider  that  this  is  of  any  importance. 

On  the  day  the  sale  was  consummated,  the  plaintiff  went 
to  the  office  of  the  defendants,  in  Saginaw,  and  after  a  con- 
sultation with  each  other  they  gave  him  their  check  for  two 
hundred  and  fifty  dollars;  and  the  plaintiff  asked  them,  "Is 
that  all  for  selling  that  land?"  and  Walter  S.  Eddy,  one  of 
the  defendants,  answered,  "  That  is  all  we  will  pay  you  now." 
After  this  time  the  plaintiff  again  asked  them  for  money,  and 
was  answered  that  they  had  no  money  to  spare.  Again,  in 
September,  1888,  he  asked  the  same  defendant  for  more  money, 
when  he  was  answered  that  defendants  were  hard  up.  Upon 
giving  his  note,  however,  for  sixty  or  ninety  days,  the  defend- 
ants gave  him  their  check  for  one  hundred  dollars,  at  which 
time  he  was  told  that  they  did  not  want  him  to  come  for  any 
more  money.  The  plaintiff  claims  that  he  was  never  asked 
to  pay  this  note,  although  the  defendant's  claim  that  they 
sent  him  a  letter  asking  him  for  payment,  and  that  the  plain- 
tiff had  promised  to  pay  the  one-hundred-dollar  note  subse- 
quent to  its  maturity.  There  was  no  other  demand  made  by 
the  plaintiff  for  the  claim  in  controversy  until  shortly  before 
this  suit  was  begun. 

The  defendants  deny  that  they  ever  employed  the  plaintiff 
to  sell  their  land,  or  that  they  promised  to  pay  him  anything 
for  the  sale,  and  claim  that  Pitts  and  Cranage  employed  the 
plaintiff  to  buy  the  land,  and  agreed  to  and  did  pay  him  for 
his  services,  and  that  plaintiff  so  informed  the  defendants. 
They  also  claim  that  they  were  never  asked  by  plaintiff  for 
compensation  only  shortly  before  bringing  this  suit,  and  that 
the  two  hundred  and  fifty  dollars  they  paid  the  plain- 
tiff was  a  gratuity  from  them;  that  they  were  under  no  obli- 
gation to  pay  it;  and  that  the  one  hundred  dollars  given  at 
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the  tnne  the  note  referred  to  was  given,  was  a  loan  by  them 
to  the  plaintiff.  The  plaintiflF  introduced  testimony  tending 
to  show  that  his  services  were  worth  five  per  cent  on  the  sell- 
ing price  of  the  land,  but  on  cross-examination  it  was  shown 
that  commissions  run  as  low  as  one  per  cent  on  the  purchase 
price  of  large  transactions. 

The  case  was  submitted  to  the  jury,  who  brought  in  a  ver- 
dict for  the  plaintiff  for  two  hundred  and  fifty  dollars. 

The  defendants  contend  that  under  the  contract,  just  as 
plaintiff  testifies  to  it,  before  he  can  recover  anything,  he 
must  show  performance  on  his  part,  and  that  he  has  failed  to 
do  so  in  this  case.  This  matter  was  fairly  submitted  by  the 
circuit  judge  to  the  jury,  who  by  their  verdict  must  have 
found  that  the  plaintiff's  version  of  the  conversation  with 
Walter  S.  Eddy  in  relation  to  the  sale  of  this  land  was  a  cor- 
rect one,  and  that  he  did  promise  plaintiff  that  if  he  effected 
the  sale  at  ninety  thousand  dollars  the  defendants  would  pay 
him  for  it.  They  must  also  have  found  that  the  plaintiff  per- 
formed his  portion  of  the  agreement,  and  was  the  instrument 
who  brought  about  the  sale  to  Pitts  and  Cranage.  The  cir- 
cuit judge  instructed  the  jury  that  the  plaintiff  was  in  no 
event  entitled  to  recover  on  the  basis  of  commission;  that 
there  had  been  no  agreement  to  pay  him  a  commission;  but 
that,  if  the  jury  believed  that  the  defendants  agreed  to  pay 
him  for  his  services  in  making  the  sale,  then  the  law  assumed 
Bimply  an  agreement  to  pay  him  what  those  services  were 
reasonably  worth.  The  small  amount  found  by  the  verdict 
of  the  jury  shows  that  they  were  governed  by  the  charge  of 
the  judge  in  the  matter,  and  that  they  did  not  find  a  verdict 
on  the  basis  of  commissions.  There  being,  upon  both  the 
making  of  the  agreement,  as  stated,  and  also  upon  the  per- 
formance of  that  agreement  by  the  plaintiff,  sufficient  evi- 
dence to  entitle  the  plaintiff  to  go  to  the  jury,  we  cannot 
disturb  their  verdict,  even  if  we  had  the  inclination  to  do  so. 

Objections  were  made  by  the  defendants  to  certain  ques- 
tions asked  by  plaintiff's  counsel  upon  the  cross-examination 
of  Mr.  Cranage,  one  of  the  defendants'  witnesses,  in  reference 
to  a  conversation  with  the  plaintiff  about  the  amount  of  pine 
upon  the  land,  and  also  as  to  whether  the  five  hundred  dol- 
lars given  to  the  plaintiff  by  Pitts  and  Cranage  was  a  present, 
and  was  to  be  returned  upon  certain  conditions.  Objection 
was  also  made  by  the  defendants  to  the  question  put  to  the 
plaintiff  as  to  whether  or  not,  in  the  talk  with  M  r.  Cranage 
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about  the  time  this  suit  was  begun,  Mr.  Cranage  had  said 
that  he  knew  nothing  that  would  help  or  hurt  either  side, 
only  he  knew  that  the  Eddys  ought  to  pay  well  for  it;  that 
it  was  the  worst  deal  that  they  ever  had;  but  which  objec- 
tions were  overruled,  and  the  testimony  received. 

If  there  was  error  in  the  ruling  of  the  court  upon  these 
propositions  in  relation  to  the  admission  of  this  testimony,  we 
think  it  was  error  without  prejudice.  The  verdict  of  the  jury 
would  seem  to  indicate  they  were  not  prejudiced  by  anything 
that  Mr.  Cranage  had  said  in  reference  to  the  question.  And 
as  to  whether  the  payment  by  Pitts  and  Cranage  to  the  plain- 
tiff of  five  hundred  dollars  was  a  present,  or  was  paid  under 
an  agreement  made  by  them  for  his  services,  we  deem  it  im- 
material. If  the  defendants  are  liable  at  all,  it  is  upon  their 
agreement  to  pay  the  plaintiff  for  his  services  if  he  made  a 
eale  of  this  land  at  ninety  thousand  dollars.  Nothing  was 
left  to  his  discretion.  He  had  nothing  to  do  with  the  price. 
He  had  simply  to  find  a  purchaser  willing  to  give  the  price 
asked,  and  it  can  be  of  no  importance  whatever  to  the  de- 
fendants whether  or  not  those  purchasers  also  paid  the  plain- 
tiff for  any  services  he  may  have  rendered  them.  As  was 
said  in  Ranney  v  Donovan,  78  Mich.  818: — 

"A  broker  who  simply  brings  the  parties  together,  and  has 
no  hand  in  the  negotiations  between  them,  they  making  their 
own  bargain  without  his  aid  or  interference,  can  legally  re- 
ceive compensation  from  both  of  them,  although  each  was 
ignorant  of  his  employment  by  the  other." 

All  that  the  plaintifl'  was  to  do  was  to  find  a  purchaser  at 
«  certain  sum  fixed  and  agreed  upon.  Neither  his  efforts  nor 
judgment  were  to  be  employed  to  get  a  greater  price.  When 
he  did  this,  and  the  sale  brought  about  by  him  as  middleman 
was  consummated,  he  was  entitled  to  a  reasonable  compensa- 
tion for  his  services,  if  the  jury  believed  his  version  of  what 
the  contract  was,  as  they  evidently  did  do.  If  the  plaintiff 
made  any  misstatements  to  Pitts  and  Cranage  in  reference  to 
the  amount  of  pine  on  the  land,  or  to  its  quality,  and  thereby 
induced  them  to  pay  the  sum  asked  for  it  by  the  defendants,  cer- 
tainly the  defendants  cannot  complain  ;  nor  can  they  be 
heard  to  say  that,  because  Pitts  and  Cranage  paid  or  gave 
plaintiff  five  hundred  dollars  for  services  performed  by  him 
in  bringing  about  the  purchase,  therefore  they  are  relieved 
from  paying  him,  if  they  agreed  to  do  so.  He  was  simply 
•acting  as  a  go-between  to  bring  the  buyers  and  st'lers  together, 
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to  make  their  own  bargain.  This  is  all  he  did  do,  and  either 
or  both  parties,  in  such  a  case,  would  be  legally  bound  to  pay 
Buch  sum  as  was  agreed  upon  for  the  services  rendered. 

We  do  not  find  any  prejudicial  error  in  the  case. 

The  judgment  will  be  affirmed,  with  costs  of  this  court  ta 
the  plaintiff.  

Brokers. — Whbm  Mat  Recover  Compensation  from  Both  Parties: 
See  notes  to  Herman  v.  Martine.au,  60  Am.  Dec.  370;  Rupp  v.  Sampson,  77 
Am.  Dec.  418,  and  extended  note  to  Walker  v.  Osgood,  93  Am.  Dec.  177; 
also,  note  to  Ward  v.  Cobb,  12  Am.  St.  Rep.  590.  An  agent  to  sell  lands, 
having  found  a  purchaser,  and  having,  with  the  vendor's  knowledge,  signed 
the  contract  of  purchase  on  behalf  of  the  vendee,  may  still  recover  his  com- 
missions from  the  vendor :  Barry  v.  Schmidt,  57  Wis.  172;  46  Am.  Rep.  35, 
and  especially  note.  An  agent  for  the  sale  of  property  cannot  at  the  same 
time  act  as  agent  for  the  purchase  thereof,  or  so  interest  himself  therein,  aa 
to  entitle  himself  to  compensation  from  both  vendor  and  vendee,  for  to  so 
permit  him  to  act  would  be  against  public  policy:  Sice  v.  Davis,  136  Pa.  St. 
439;  20  Am.  St.  Rep.  931,  and  note;  iValker  v.  Osgood,  98  Mass.  348;  93 
Am.  Dec.  168.  A  broker  cannot  act  in  the  capacity  of  agent  for  both  buyer 
and  seller,  and  receive  commissions  from  both,  unless  he  should  so  act  with 
the  full  knowledge  and  consent  of  both  parties:  Armstrong  v.  O'Brien,  83 
Tex.  635;  and  in  the  following  cases  it  was  held  that  under  those  circum- 
stances he  could  not  recover  from  either:  Farnsworth  v.  Hemmer,  1  Allen, 
494;  79  Am.  Deo.  756,  and  note;  Bell  v.  McGonneU,  37  Ohio  St.  396;  41  Am. 
Rep.  528;  Rice  v.  Wood,  113  Mass.  133;  18  Am.  Rep.  459. 


Hassb  V.  American  Express  Company. 

[94  Michigan  133.] 

BxPBEsa  Companies  —  Liability  for  Goods  Sent  0.  0.  D.  —  When  good* 
are  sent  by  express  C.  0.  D.  the  liability  of  the  express  company  as  a 
common  carrier  is  to  safely  carry  the  goods  to  their  destination,  notify 
the  consignees  of  their  arrival,  and  to  ofifer  delivery  upon  payment  of 
the  amounts,  and  when  such  duty  is  fully  performed  its  liability  as  a 
common  carrier  terminates.  If  the  consignees  are  not  ready  to  receive 
and  pay  for  the  goods,  it  is  the  further  duty  of  the  company  to  safely 
•tore,  care  for,  and  hold  them  a  reasonable  time  to  enable  the  consignees 
to  pay  and  then  notify  the  consignor.  The  liability  of  the  express 
company,  meanwhile,  is  that  of  a  warehouseman  only. 

Express  Companies  —  Liability  for  Goods  Sent  C.  0.  D.  —  Consignors 
•ending  goods  by  express  C.  O.  D.  must  expect  the  express  company  to 
retain  the  goods  in  order  to  give  the  consignees  an  opportunity  to  pay 
for  and  take  them,  and  in  the  meantime  to  store  them  in  its  warehouse, 
and  if  the  goods  are  destroyed  while  so  stored,  the  express  company 
cannot  be  held  to  the  strict  liability  of  a  common  carrier,  but  only  aa  a 
warehouseman. 

H.  C.  WisneVf  for  the  appellant. 
Henry  A.  Chaneyj  for  the  respondents. 
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Grant,  J.  June  8,  1891,  plaintiffs,  who  are  clothiers  in 
the  city  of  Detroit,  delivered  a  parcel  of  clothing  to  the  de* 
fendant  for  carriage  to  Marquette,  Michigan,  addressed  ta 
one  McMillan,  marked  "C.  0.  D.  $30.00."  On  June  10th 
they  delivered  another  parcel,  addressed  to  one  Wick,"Mar- 
quette,  "  C.  0.  D.  $35.00."  June  16th  they  delivered  another 
package  addressed  to  one  Hart,  Marquette,  "  C.  O.  D.  $62.00." 
Each  of  these  packages  reached  Marquette  on  the  day  follow- 
ing its  receipt  by  the  defendant.  Its  agent  at  Marquette, 
immediately  on  receipt  (of  the  first  two  packages,  took  them 
to  the  residences  of  McMillan  and  Wick  in  Marquette  for  de- 
livery upon  payment  of  the  amounts  to  be  collected.  They 
were  traveling  men,  and  were  not  at  home.  Hart  was  un- 
known to  defendant's  agent,  and  had  no  residence  in  Mar- 
quette. Defendant's  agent  thereupon  sent  a  notice  by  mail 
to  Hart  at  Marquette  of  the  arrival  of  the  package.  These 
packages  were  then  safely  stored  in  the  defendant's  ware- 
house. June  19th  McMillan  and  Wick  went  to  defendant's 
ofl&ce  in  Marquette,  and  each  notified  its  agent  to  hold  the 
package  addressed  to  him  until  June  25th,  when  he  would 
pay  the  amount  and  take  the  same.  Hart  never  appeared  in 
answer  to  the  notice  sent  to  him.  June  19th  defendant's 
agent  at  Marquette  mailed  three  notices  to  plaintiffs  at 
Detroit,  notifying  them  that  the  first  two  packages  remained 
in  the  office  unpaid,  for  the  reason  that  each  party  said  he 
would  take  it  about  the  25th,  and  that  the  last  package  re- 
mained in  the  office  unpaid,  for  the  reason  that  the  consignee 
was  unknown  to  defendant,  and  that  the  notice  sent  to  him 
by  mail  failed  to  bring  him.  These  notices  were  received  by 
the  plaintiffs  June  20th.  On  the  night  of  June  19th  defend- 
ant's storehouse  was  destroyed  by  fire,  without  fault  upon  its 
part,  and  these  parcels  sent  by  plaintiffs  were  destroyed. 
Plaintiffs  sued  the  defendant  as  a  common  carrier,  and  ver- 
dict was  directed  in  their  favor  by  the  court. 

The  defendant's  contract  as  common  carrier  was  to  safely 
carry  the  goods  to  their  destination,  to  notify  the  consignees 
of  their  arrival,  and  to  offer  delivery  upon  payment  of  the 
amounts.  This  duty  it  had  fully  performed,  and  with  such 
performance  its  liability  as  a  common  carrier  terminated. 
Its  further  duty  was  to  safely  store  and  care  for  the  goods, 
hold  them  a  reasonable  time  to  enable  the  consignees  to  pay, 
if  they  were  not  ready  to  pay  immediately,  and  then  to  notify 
the  consignors.     The  liability  meanwhile  was  that  of  ware- 
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houseman:  Hutchinson  on  Carriers,  sec.  392;  Weed  v,  Barney j 
45  N.  Y.  344;  6  Am.  Rep.  96;  Zinn  v.  New  Jersey  Steamboat 
Co.,  49  N.  Y.  442;  10  Am.  Rep.  402;  Adams  Express  Co.  v. 
Darnell,  31  Ind.  20;  99  Am.  Dec.  582;  Marshall  v.  American 
Express  Co.,  7  Wis.  1;  73  Am.  Dec.  381. 

In  Weed  v.  Barney,  45  N.  Y.  344,  6  Am.  Rep.  96,  the  goods 
were  sent  C.  0.  D.,  arrived  at  their  destination  March  17th, 
the  consignees  were  promptly  notified,  and  promised  to  take 
and  pay  for  them,  and  the  goods  remained  in  the  storehouse 
until  April  16th,  when  they  were  destroyed  by  an  explosion 
without  the  fault  of  the  defendants.  No  notice  had  mean- 
while been  given  to  the  consignor.  It  was  held  that  no  notice 
was  essential. 

It  is  a  matter  of  common  knowledge  that  those  sending 
goods  by  express  with  instruction  to  collect  their  value  be- 
fore delivery  expect  express  companies  to  retain  them  in 
order  to  give  the  consignees  an  opportunity  to  pay  for  and 
take  the  goods.  Consignors  so  sending  goods  understand 
that  the  goods  must  be  deposited  in  the  storehouses  of  these 
companies.  There  is  no  reason,  under  such  circumstances, 
in  holding  these  companies  to  the  strict  liability  of  common 
carriers.  We  think  that  under  the  agreed  facts  in  this  case 
the  defendant  is  not  liable. 

Judgment  reversed,  and  judgment  entered  here  for  the 
defendant,  with  costs  of  both  courts. 


Cabriers — When  Liable  as  Warehousemen. — A  package  marked 
*'0.  0.  D."  waa  delivered  to  an  express  company  to  be  conveyed  to  San 
Francisco.  The  company  carried  it,  tendered  it  to  the  consignee,  and  de- 
manded payment.  The  consignee  said  he  would  receive  the  package  and 
pay  some  other  time.  The  tender  of  the  package  and  the  demand  of  payment 
were  made  several  times,  until  finally  the  package  was  destroyed  in  the 
warehouse  of  the  carrier  without  its  fault.  It  was  held  that  the  carrier  was 
liable  as  a  warehouseman  only:  Weed  v.  Barney,  45  N.  Y.  344;  6  Am.  Rep. 
96.  See  note  to  Lancaster  Mills  v.  Merchants'  etc.  Co.,  24  Am.  St.  Rep.  613, 
where  the  cases  discussing  when  the  liability  of  a  carrier  becomes  that  of  a 
warehouseman  are  collected;  also  note  to  Union  Pac.  Ky  Co.  v.  Mayer,  10 
Am.  St.  Rep.  185.  After  a  carrier  has  transported  goods,  given  notice  of 
their  arrival  to  the  consignee,  and  a  reasonable  opportunity  to  take  them 
away,  he  thereafter  holds  them  simply  as  a  warehouseman:  Wilson  v.  CalU 
famia  etc.  R.  R.  Co.,  94  Cal.  166;  Draper  v.  President  etc,  118  N.  Y.J118.    , 


Deo.  1892.]  McDonald  v.  Maltz.  831 

McDonald  v.  Maltz. 

[94  Michigan,  172.] 
BKOKBBa  —  Right  to  Recover  Compensation  from  Both  Vkndob  and 
Vbndbb.  —  When  the  same  person  acts  as  agent  on  commission  for  both 
the  vendor  and  vendee  in  the  sale  and  purchase  of  land,  neither  knowing 
that  such  agent-is  acting  for  the  other,  and  both  relying  upon  his  knowl* 
•dge  as  to  the  value  of  the  land,  he  cannot,  after  receiving  a  commission 
from  the  vendor,  also  recover  commissions  from  the  vendee. 

J.  D.  Turnbull,  for  the  appellant. 

W,  E.  Depew,  and  McKnight,  Humphrey,  and  Grant,  for  the 
respondent. 

Long,  J.  This  case  was  in  this  court  at  the  October  term, 
1889,  and  is  reported  in  78  Mich.  685,  when  the  judgment 
was  reversed  and  a  new  trial  ordered.  The  cause  has  again 
been  tried,  and  under  the  direction  of  the  court,  judgment 
entered  in  favor  of  the  defendant. 

The  facts  are  fully  set  out  in  the  former  opinion,  and  do 
not  materially  differ  from  those  appearing  in  the  present 
record.  The  plaintiflf  had  been  acting  as  the  agent  of  Charles 
L.  Ortman  at  different  times  in  the  sale  of  land.  He  met 
Ortman  in  Detroit,  and  commenced  negotiations  with  him  for 
the  sale  of  certain  lands,  out  of  which  commissions  are  claimed 
from  the  defendant  in  the  present  case.  Ortman  asked  twenty- 
eeyen  thousand  dollars  for  them.  After  going  over  the  lands 
with  Ortman's  agent,  he  convinced  Ortman  that  they  were 
worth  seventeen  thousand  dollars  only,  and  Ortman  agreed 
that  he  might  sell  them  at  that  figure  on  commission.  After 
some  talk  with  defendant  about  these  lands,  a  bargain  was 
closed,  by  which  defendant  agreed  to  take  them  at  the  figures 
fixed  by  plaintiflf,  and  at  which  Ortman  agreed  they  might  be 
Bold.  This  suit  is  brought  to  recover  from  the  defendant 
commissions  which  plaintiflf  claims  he  agreed  to  pay.  The 
agreement,  as  plaintiflf  claims  it,  was,  that  for  certain  tracts 
he  was  to  receive  one  thousand  dollars  commission,  and  for 
the  balance  of  it  defendant  was  to  purchase  for  him  two  forty- 
acre  tracts  of  land  from  Mr.  Pack,  which  were  of  the  value  of 
about  two  hundred  dollars. 

When  the  case  was  in  this  court  upon  the  former  hearing 
it  was  held  that  the  agreement  claimed  by  plaintiflf,  that  the 
defendant  was  to  purchase  for  him  these  two  forty-acre  tracts, 
was  void  under  the  statute  of  frauds.  That  question  was 
there  disposed  of,  and  need  not  be  discussed  here.    It  is 
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claimed  by  plaintiff,  however,  that  the  question  of  his  right 
to  recover  the  claimed  commission  of  one  thousand  dollars 
was  also  passed  upon  and  settled  in  favor  of  his  contention. 
On  the  other  hand,  it  is  claimed  by  the  defendant  that  the 
question  of  the  commissions,  aside  from  the  deed  of  the  two 
forty-acre  tracts,  was  not  necessarily  passed  upon,  and  was 
not  at  all  discussed  in  that  case.  It  appears  from  the  former 
opinion  that  the  case  was  reversed,  when  here  before,  upon 
the  sole  ground  that  a  part  of  the  contract  relied  upon  by 
plaintiff  was  void  under  the  statute  of  frauds,  the  other  ques- 
tions now  raised  not  being  discussed  or  passed  upon. 

From  the  showing  before  us  in  the  present  record  it  appears 
that  the  plaintiff  did  not  disclose  to  Mr.  Ortman  that  he  was 
getting  from  defendant  any  commission,  and  that  Ortman 
paid  him  a  commission  of  five  hundred  twenty-five  dol- 
lars. Plaintiff  says  that,  in  his  talk  with  defendant,  he  was 
to  get  the  land  at  as  low  a  figure  as  possible,  if  defendant 
went  in  with  him,  and  he  was  to  have  for  his  share  the  one 
thousand  dollars  and  the  deed  of  the  two  forties.  He  also 
testifies  that  defendant  asked  him  how  much  commission  he 
was  getting  out  of  that,  and  he  told  defendant  that  was  his 
business  and  not  the  defendant's.  At  that  time  he  had  a  let- 
ter from  Ortman  in  reference  to  the  lands,  and  showed  it  to 
the  defendant,  but  turned  down  the  part  of  it  relating  to 
commissions,  so  that  defendant  could  not  see  it.  From  the 
whole  record  it  appears  that  the  plaintiff  was  not  only  receiv- 
ing commissions  from  Ortman,  which  was  unknown  to  defend- 
ant,  but  was  also  at  the  same  time  making  a  bargain  for  an 
interest  in  the  land  and  for  commissions  from  the  defendant. 
He  was  making  representations  to  Ortman  that  the  land  was 
not  worth  the  amount  which  he  (Ortman)  claimed,  and  at 
the  same  time  representing  to  the  defendant  that  it  was  worth 
more  than  they  were  paying  for  it.  It  is  evident  from  the 
facts  shown  that  the  defendant,  as  well  as  Ortman,  was  rely- 
ing to  some  extent  upon  plaintiff's  judgment  as  to  the  value 
of  the  lands.  He  was  acting  as  the  agent  of  Ortman  in  their 
sale,  and  at  the  same  time  making  a  bargain  with  defendant 
for  their  purchase,  and  asking  commissions  from  him,  with- 
out disclosing  his  relations  with  Ortman,  from  whom  he  was 
also  getting  a  commission. 

The  facts  appearing  in  the  record,  and  undisputed,  bring 
the  case  out  of  the  rule  laid  down  in  Ranney  v.  Donovan,  78 
Mich.  318,  329,  and  cases  there  cited.     There  the  plaintiff 
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was  simply  the  go-between  or  middleman,  and  the  court  put 
his  right  to  recover  expressly  upon  the  ground  that  no  con- 
fidence was  reposed  in  him  by  either  party  that  he  would 
€xert  his  skill  and  judgment  to  get  the  land  at  a  lower  price 
or  sell  it  for  a  larger  sum.  All  he  did  was  to  bring  the  buyer 
and  seller  together,  and  they  made  their  own  bargain. 

In  Scribner  v.  Collar,  40  Mich.  375,  29  Am.  Rep.  541,  the 
plaintiflf,  as  agent,  was  retained  by  different  persons  on  com- 
mission to  negotiate  sales  or  exchanges  of  their  property,  and 
he  brought  about  an  exchange  between  two  of  them,  neither 
knowing  he  was  acting  for  the  other.  The  action  was  brought 
to  recover  commissions.     It  was  said:  — 

"  The  opinion  has  been  expressed  that  where  the  person  is 
employed  merely  as  a  middleman  to  bring  persons  together, 
and  has  no  duty  in  negotiation,  and  has  not  employed  his 
skill,  his  knowledge,  or  his  influence,  he  may  lawfully  claim 
pay  from  both  parties:  Rupp  v.  Sampson,  16  Gray,  398;  77 
Am.  Dec.  416;  Siegel  v.  Gould,  7  Lans.  177.  No  doubt  such 
cases  may  occur,  but  their  exceptional  character  should  ap- 
pear clearly  before  they  should  be  exempted  from  the  general 
principle.  .  .  .  But  the  cases  are  nearly,  if  not  quite,  uniform, 
that  where  the  double  employment  exists,  and  is  not  known, 
no  recovery  can  be  had  against  the  party  kept  in  ignorance; 
and  the  result  is  not  made  to  turn  upon  the  presence  or  ab- 
sence of  designed  duplicity  and  fraud,  but  is  a  consequence 
of  established  policy." 

It  is  not  necessary  to  rest  the  present  case  upon  the  ques- 
tion of  public  policy  alone,  as  it  is  evident  that  the  parties 
upon  both  sides  were  placing  some  reliance  upon  the  judg- 
ment and  skill  of  plaintiff  as  to  the  amount  of  timber  upon 
the  land,  and  its  value.  Under  such  circumstances,  good 
faith  to  the  defendant  required  that  the  agent  should  disclose 
fully  to  him  his  relations  with  Mr.  Ortman:  Moore  v.  Mandle- 
baum,  8  Mich.  443;  Everhart  v.  Searle,  71  Pa.  St.  259;  Bell  v. 
McConnell,  37  Ohio  St.  399;  41  Am.  Rep.  528;  Cottom  v.  HoU 
liday,  59  111.  179;  Meyer  v.  Hanchett,  39  Wis.  423;  Collins  v. 
McClurg,  1  Col.  App.  348;  Oscanyan  v.  Arms  Co.,  103  U.  S. 
271. 

The  judgment  must  be  aflSrmed,  with  costs. 

Brokers  —  Right  to  Recover  Commissions  from  both  Vbndob  and  Veit- 
Oxs.  — For  a  discussioa  of  tfaia  question,  see  Monirosa  v.  Eddy,  94  Mich.  100; 
4Utte  323,  and  note. 
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Yail  V.  Winterstein. 

[94  Michigan,  .230.] 
Marbikd  Womkn  —  Right  to  Become  Partners.  —  Married  women,  whil* 
incompetent  to  enter  into  partnership  engagements  with  their  husbands^ 
are  free  to  enter  into  partnership  relations  with  third  parties,  and  thna 
bind  their  separate  properties  and  estates  for  the  partnership  debts. 

George  McKay^  for  the  appellants. 

George  W.Weadoclc^iov  the  respondent,  Alice  A.  Tallmadge, 

Long,  J.  The  complainants,  Henry  W.  Wilson  and  Wil- 
liam A.  Vail,  entered  into  a  copartnership  with  defendants, 
Alice  A.  Tallmadge  and  Warren  Winterstein;  under  the  firm 
name  of  Winterstein,  Vail  &  Co.,  for  the  purpose  of  carrying 
on  a  general  banking  business  at  Marlette,  this  state.  They 
organized  January  1,  1888,  and  under  the  terms  of  the  co- 
partnership agreement,  were  to  continue  to  January  1,  1893. 
They  contributed  capital  stock  as  follows:  Henry  W.  Wilson, 
two  thousand  dollars;  William  A.  Vail,  three  thousand  dol- 
lars; Alice  A.  Tallmadge,  three  thousand  dollars;  and  Warren 
Winterstein  four  thousand  dollars;  making  a  capital  stock  of 
twelve  thousand  dollars.  Winterstein  becoming  the  presi- 
dent, and  Vail  the  cashier  and  bookkeeper.  March  80,  1891, 
a  bill  was  filed  in  the  circuit  court  in  chancery  for  Sanilac 
County  by  Vail  and  Wilson  against  the  defendants  Winter- 
Btein  and  Tallmadge,  and  others,  to  whom  it  was  alleged  con- 
veyances and  transfers  of  firm  property  had  been  made  in 
violation  of  the  rights  of  Vail  and  Wilson,  and  the  creditors 
of  the  firm.  A  receiver  was  asked  for.  Immediately  after 
the  filing  of  the  bill  a  common-law  assignment  was  made  by 
Vail  and  Wilson  in  the  name  of  the  firm  to  Thomas  U.  Daw- 
son, one  of  the  complainants  here,  of  all  the  firm  property 
for  the  benefit  of  all  the  firm's  creditors.  In  making  the  as- 
signment Vail  and  Wilson  assumed  that  the  other  members 
of  the  firm  had  disposed  of  their  interests  in  the  firm  property, 
and  were  by  such  acts  disqualified  to  act  for  the  firm  in  any 
capacity,  and  that  their  transferees  had  no  authority  to  act. 
An  amended  bill  was  subsequently  filed  by  Vail  and  Wilson, 
and  Dawson,  the  assignee,  and  joining  as  defendants  with  the 
others,  John  J.  Lunau,  a  transferree  of  a  part  of  the  firm's 
real  estate,  and  Annie,  the  wife  of  Warren  Winterstein.  A 
stipulation  was  thereafter  made  dismissing  the  bill  as  to 
Margaret  J.  Winterstein,  Johnson  Winterstein,  and  John  J. 
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Lunau.  Proofa^were  taken,  and  a  decree  entered  reciting  in 
substance  that  the  firm  of  Winterstein,  Vail  &  Co.  had  been  dis- 
solved by  the  acts  of  the  partners,  and  appointing  complainant 
Dawson  as  receiver.  It  also  recited  that  certain  properties 
which  it  had  been  attempted  to  transfer  to  other  parties  be- 
longed to  the  firm,  and  also  that  Alice  A.  Tallmadge,  at  the  tim& 
of  the  execution  of  the  partnership  agreement  was  a  married 
woman,  and  still  so  continued.  It  was  therefore  decreed  that 
the  copartnership  be  dissolved,  placing  all  the  properties  in- 
the  hands  of  the  receiver,  with  the  right  to  sue  and  collect  all 
the  notes,  bills,  and  choses  in  action  belonging  to  the  firm, 
and  to  collect  the  rents  and  avails  of  all  the  real  estate  be- 
longing to  the  firm;  and  that  Warren  Winterstein  execute, 
acknowledge,  and  deliver  to  the  receiver  an  assigngment  af 
all  the  personal  property  belonging  to  the  firm,  and  that  he 
and  his  wife  make  certain  conveyances  to  the  receiver;  and 
for  an  accounting  to  be  made.  The  bill  was  thereupon  dis^ 
missed,  without  costs,  as  to  the  defendant  Alice  A.  Tall- 
madge. 

This  appeal  raises  but  the  one  question  whether  the  defen- 
dant, Alice  A.  Tallmadge.  being  a  married  woman,  could  be- 
come a  member  of  the  firm  of  Winterstein,  Vail  &  Co.,  and 
by  such  act  bind  her  separate  property,  so  that  in  the  ac- 
counting for  the  benefit  of  creditors  she  would  become  liable 
out  of  her  separate  estate  to  the  creditors  of  the  firm. 

Section  5,  article  16,  of  the  constitution  of  this  state  pro 
vides  that:  "The  real  and  personal  estate  of  every  female, 
acquired  before  marriage,  and  all  property  to  which  she  may 
afterwards  become  entitled  by  gift,  grant,  inheritance  or  de- 
vise, shall  be  and  remain  the  estate  and  property  of  such  fe- 
male, and  shall  not  be  liable  for  the  debts,  obligations,  or  en- 
gagements of  her  husband,  and  may  be  devised  or  be- 
queathed by  her  as  if  she  were  unmarried." 

Section  6255,  Howell's  Annotated  Statutes  provides  that: 
"The  real  and  personal  estate  of  every  female,  acquired  before 
marriage,  and  all  property,  real  and  personal,  to  which  she  may 
afterwards  become  entitled  by  gift,  grant,  inheritance,  devise,  or 
in  any  other  manner,  shall  be  and  remain  the  estate  and  prop- 
srty  of  such  female,  and  shall  not  be  liable  for  the  debts,  obliga- 
tions, and  engagements  of  her  husband,  and  may  be  contracted, 
sold,  transferred,  mortgaged,  conveyed,  devised,  or  bequeathed 
by  her  in  the  same  manner  and  with  the  like  efi'ect  as  if  she 
were  unmarried." 
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It  was  held  in  Edwards  v.  McEnhill,  51  Mich.  165;  Bassett 
V.  Shepardson,  52  Mich.  3;  and  Artman  v.  Ferguson,  73  Mich. 
146;  16  Am.  St.  Rep.  572;  that  a  married  woman  could  not 
fcecome  a  partner  in  business  with  her  husband,  and  make 
her  separate  estate  liable  upon  the  contracts  and  engagements 
of  the  firm.  In  the  last-named  case  it  was  attempted  to  sub- 
ject Mrs.  Ferguson's  separate  estate  to  the  payment  of  the 
firm's  debts  and  liabilities,  the  firm  being  composed  of  herself 
and  her  husband.     It  was  said  in  that  case:  — 

"A  partnership  is  a  contract  of  two  or  more  competent  per- 
sons to  place  their  money,  effects,  labor,  and  skill,  or  some  or 
all  of  them,  in  lawful  commerce  or  business,  and  to  divide 
the  profit  and  bear  the  loss  in  certain  proportions.  That  a 
married  woman  may,  when  she  has  separate  estate,  be  a  co- 
partner with  a  person  other  than  her  husband,  is  held  in 
many  states  under  the  married  woman's  statutes.  But  where 
the  statute  gives  her  no  power,  or  only  a  limited  power,  to  be- 
come a  partner,  the  rule  of  the  common  law  prevails,  and 
she  cannot  enter  a  firm." 

Great  stress  is  laid  by  defendant's  counsel  upon  the  last 
clause  before  quoted,  he  insisting  that  the  court  intended  to 
hold  in  that  case  that  a  married  woman  in  this  state  could 
not  become  a  member  of  any  firm  and  incur  liability  bind- 
ing upon  her  separate  estate.  That  question  was  not  involved 
in  the  case,  which  related  solely  to  her  ability  to  bind  her 
separate  estate  in  the  firm  in  which  her  husband  was  a  part- 
ner. The  reason  given  for  the  holding  was  that  it  was  the 
purpose  of  these  statutes  to  secure  to  a  married  woman  the 
right  to  acquire  and  hold  property  separate  from  her  husband, 
and  free  from  his  influence  and  control,  and  if  she  might 
«nter  into  a  business  partnership  with  him,  it  would  subject 
her  property  to  his  control  in  a  manner  wholly  inconsistent 
with  the  separation  which  it  was  the  purpose  of  the  statutes 
to  secure,  and  might  subject  her  to  an  indefinite  liability  for 
his  engagements;  that  the  important  and  sacred  relations  be- 
tween man  and  wife,  which  lie  at  the  very  foundation  of  civil- 
ized society,  are  not  to  be  disturbed  and  destroyed  by  conten- 
tions which  may  arise  from  such  community  of  property,  and 
a  general  power  of  disposal,  and  a  mutual  liability  for  the  con- 
tracts and  obligations  of  each  other. 

The  question  presented  by  the  present  record  has  not  been 
directly  disposed  of  by  any  of  our  previous  decisions,  and 
the  reasons  which  have  been  given  why  a  wife  may  not  be- 
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come  a  member  of  a  firm  with  her  husband  under  our  stat- 
utes are  not  at  all  applicable  to  cases  where  she  seeks  to  enter 
a  firm  conducting  business  separate  from  her  husband.  As 
was  said  in  the  former  case,  in  many  of  the  states  married 
women  are  permitted  to  carry  on  business  in  this  way,  and 
under  statutes  quite  analogous  to  our  own.  The  statute  of 
Massachusetts  provides:  "Any  married  woman  may,  while 
married,  bargain,  sell,  and  convey  her  real  and  personal  prop- 
erty which  may  now  be  her  sole  and  separate  property,  or 
which  may  hereafter  come  to  her  by  descent,  devise,  bequest, 
or  gift  of  any  person  except  her  husband,  and  enter  into  any 
contract  in  reference  to  the  same,  in  the  same  manner  as  if 
she  were  sole."     Stats.  1857,  c.  249,  sec.  2. 

Section  7,  chapter  304,  Statutes  1855,  of  that  state,  provides: 
"Any  married  woman  may  carry  on  any  trade  or  business, 
and  perform  any  labor  or  services,  on  her  own  sole  and  sepa- 
rate account." 

It  was  held  under  these  statutes  in  Lord  v.  Parker^  3  Allen, 
127,  that  a  married  woman  could  not  enter  into  a  contract  of 
copartnership  with  her  husband.  In  Plumerv.  Lord,  5  Allen, 
460,  it  was  held  that,  while  she  could  not  enter  into  a  firm 
where  her  husband  was  a  partner,  yet  she  might  engage  in 
business  with  others  as  partners.  Many  of  the  other  states, 
under  quite  similiar  statutes,  while  holding  that  a  married 
woman  could  not  be  a  partner  in  a  firm  with  her  husband, 
have  likewise  determined  that  she  might  engage  her  services 
and  property  in  copartnership  undertakings  with  third  parties. 

The  statutes  of  Massachusetts  and  of  many  other  states 
expressly  confer  upon  married  women  the  right  to  carry 
on  trade  or  business  and  perform  labor  or  services  on  their 
sole  and  separate  accounts.  We  have  no  such  statutory 
provision  conferring  express  power;  but  from  the  earliest 
cases  since  the  passage  of  the  married  woman's  act  in  1855, 
our  statutes  have  been  interpreted  as  giving  power  to  mar- 
ried women  to  carry  on  business  or  trade  in  their  own  names 
and  upon  their  sole  accounts:  Tillman  v.  ShacUeton,  15  Mich. 
447;  98  Am.  Dee.  198;  Campbell  v.  White,  22  Mich.  178; 
Powers  v.  Russell,  26  Mich.  179;  Rankin  v.  West,  25  Mich.  195. 
If  a  married  woman  may  carry  on  a  business  in  her  own 
name,  and  appoint  agents  who  may  make  contracts  for  her 
and  in  her  name,  we  see  no  reason  why  these  statutes  should 
be  interpreted  as  restrictive  of  her  right  to  enter  a  firm  as  a 
partner  with  others  aside  from  her  husband,  and  thus  bind 
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her  separate  property  for  such  firm's  undertakings,  as  part- 
ners in  a  firm  are  the  agents  of  each  other  in  a  transaction  of 
partnership  aff'airs;  and  it  is  conferring  no  more  power  upon 
the  partner  to  bind  the  sole  and  separate  property  of  a  mar- 
ried woman  than  such  married  woman  would  have  the  right 
to  contract  for  through  any  other  .agency.  We  think  the 
great  weight  of  authority  under  statutes  quite  similar  to  our 
own  is,  that  married  women,  while  incompetent  to  enter  into 
partnership  engagements  with  their  husbands,  are  free  to 
enter  into  partnership  relations  with  third  parties,  and  bind 
their  separate  properties  as  fully  and  to  the  same  extent  as^ 
they  might  do  through  any  other  agency,  where  they  carry 
on  business  upon  their  sole  and  separate  accounts. 

Tiie  rule  is  stated  as  follows  in  1  Bates  on  Partnership,  sec. 
136:  "  Where  statutes  give  a  married  woman  power  to  sell  and 
contract  as  to  her  separate  property,  and  carry  on  business, 
she  may  invest  it  in  a  partnership,  since  this  is  a  usual  way 
of  carrying  on  business;  and  it  is  no  objection  that  she 
thereby  becomes  liable  for  the  acts  of  others,  for  the  same 
happens  if  she  owns  stock  in  a  company,  or  employs  an  agent. 
Her  separate  property  is  still  hers,  and  does  not  become  liable 
for  her  husband's  debts." 

Harris  on  Contracts  of  Married  Women,  sec.  511,  also  lays 
down  the  following  proposition:  "If  the  legislature  has  con- 
ferred upon  the  married  woman  the  full,  complete,  and  free 
power  to  carry  on  a  separate  trade  or  business  that  seems  to 
carry  with  it,  by  necessary  implication  of  law,  the  right  to 
conduct  such  business  upon  the  same  principles,  the  same 
system,  in  the  same  manner,  to  the  same  extent,  and  at  her 
own  option,  as  fully  and  freely  as  any  other  person,  and  to 
say  that  she  cannot  form  a  partnership  would  be  to  deny  her 
a  valuable  right  in  business  relations  which  is  allowed  to 
other  persons.  It  will  not  do  to  say  that  she  is  a  sole  trader, 
with  all  the  power  in  relation  to  her  trade  and  business  that 
she  would  have  if  a  feme  sole^  unless  she  has  the  liberty  to 
exercise  an  unrestricted  option  as  to  the  mode  of  carrying  on 
euch  business,  provided  there  be  no  fraud  perpetrated  on 
others.  It  has  been  insisted  by  some  that  if  she  forms  a 
partnership,  she  becomes  by  that  relation  liable  as  a  partner, 
and  is  bound  by  the  debts  either  contracted  by  herself  or  an- 
other member  of  the  firm,  and  this  would  often  subject  her 
property  to  the  debts  and  liabilities  of  another  person;  but  I 
can  see  no  good  reason  consistent  with  the  full  power  as  a 
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Bole  trader  why  she  should  not  enter  into  a  partnership  in 
business  if  she  thinks  her  separate  interests  would  be  pro- 
moted thereby." 

The  court  below  was  therefore  in  error  in  dismissing  the 
bill  as  against  Mrs.  Tallmadge.  In  other  respects,  the  bill 
will  stand,  and  an  accounting  had  as  provided  under  the  de- 
cree; the  bill  to  stand  against  Mrs.  Tallmadge  the  same  as 
the  other  defendants.  The  bill  having  been  dismissed  as  to 
the  defendants  Margaret  J.  Winterstein,  Johnson  Winterstein, 
and  John  J.  Lunau,  under  stipulation  between  the  parties, 
the  decree  will  not  be  disturbed  as  to  them. 

The  decree  of  the  court  below,  with  these  modifications, 
will  be  aflBrmed,  and  the  case  remanded  to  the  court  below 
for  the  purpose  of  taking  an  accounting.  Complainants  will 
recover  their  costs  of  this  court. 


Power  ot  Married  Women  to  bb  Partners.  — This  qncstion  is  thor- 
oughly discussed  in  a  monographic  note  to  Board  of  Trade  v.  Hayden,  31 
Am.  St.  Rep.  934;  Artman  v.  Ferguson,  73  Mich.  146;  16  Am.  St.  Rep.  572. 
The  question  ia  also  fully  considered  in  Fuller  v.  McHenry,  83  Wis,  573.  In 
that  state  a  statute  had  changed  a  wife's  "  former  equitable  ownership  of  her 
separate  estate  into  a  legal  one,"  and  it  was  insisted  that  this  change  in  the 
law  had  made  it  possible  for  her,  as  to  such  property,  to  embark  in  a  part- 
nership with  her  husband.  It  was  admitted  by  the  court,  "under  this  stat- 
ute, that  the  contracts  of  a  married  woman,  when  necessary  or  convenient 
to  the  proper  use  and  enjoyment  of  her  separate  estate,  are  binding  at  law, 
and  that  all  her  other  contracts  and  engagements  stand,  as  before  the  stat- 
ute, good  only  in  equity,  and  that  the  change  from  an  equitable  to  a  legal 
estate  has  not,  in  respect  to  such  other  contracts,  enlarged  her  powers  or 
ramoved  the  disability  of  coverture.  The  power  of  a  married  woman  to 
bind  herself  at  law  is  a  restricted  one  and  limited  to  the  making  of  such  con- 
tracts  and  engagements  as  are  necessary  or  convenient  to  the  use  and  enjoy- 
ment of  her  separate  estate."  That  the  statute  had  authorized  the  forming 
a  business  partnership  between  husbands  and  wives  was,  however,  emphati- 
cally denied,  the  opinion  of  the  court  on  this  topic  being  expressed  as  fol- 
lows:— 

"The  making  of  such  an  engagement  by  the  wife  might  be,  if  put  in  exe- 
cution, a  conversion  of  her  separate  estate  into  that  of  her  husband.  Cer. 
tainly,  it  is  easy  to  understand  that,  with  his  influence  and  control  as  bus. 
band,  such  result  would  be  almost  inevitable.  The  principal  purpose  of  the 
statute  is  to  give  the  wife  the  power  and  rights  of  a /ewe  sole  as  to  her  sepa- 
rate property,  free  'from  the  disposal  of  her  husband,'  and  'not  liable  to 
his  debts.'  Manifestly,  it  was  not  intended  that  the  act  should  receive  a 
construction  that  would  be  subversive  of  the  beneficent  purposes  for  which 
it  was  enacted,  and  which  would  almost  necessarily  tend  to  strike  down  the 
protection  it  was  intended  married  women  should  have  under  it  in  the 
use  and  enjoyment  of  their  separate  estates.  At  common  law  a  married 
woman  was  incapable  of  forming  a  partnership,  and  the  marriage  of  a,  feme 
sole  partner  worked  a  dissolution  of  the  firm.     Story  on  Partnership,  gees. 
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10,  306;  1  Bates  on  Partnership,  sees.  135-141.  Her  right  to  enter  into  a 
partnership,  if  she  has  a  separate  estate,  with  a  person  other  than  her  has- 
and,  is  quite  generally  recognized,  and  is  assumed  to  exist  in  Merchant's 
Nat.  Bank  v.  Raymond,  27  Wis.  669;  but  we  are  not  aware  of  any  case 
where  it  has  been  held,  under  a  statute  in  substance  the  same  as  our  own, 
that  she  may  embark  her  separate  estate  in  partnership  ventures  with  her 
husband. 

"In  the  case  of  Suau  v.  Caffe,  122  N.  Y.  308,  it  was  held  that  the  common- 
law  disability  of  a  married  woman  to  engage  in  a  business  as  a  copartner 
or  jointly  with  her  husband,  was  removed  by  an  act,  •  Concerning  the  lia- 
bility of  husband  and  wife,'  which  authorized  a  married  woman  to  carry  on 
any  trade  or  business  on  her  sole  and  separate  account,  and  that  the  wife 
could  not  escape  liability  for  debts  contracted  in  a  partnership  with  her 
husband,  on  the  ground  of  coverture;  but  the  statute  in  question  is  much 
broader  than  ours,  and  is  unconditional.  The  case  was  decided  by  a  mere 
majority,  — three  of  the  judges  dissenting,  — and  is  contrary  to  previous  de- 
cisions of  the  supreme  and  superior  courts,  and  would  seem  to  be  in  conflict 
with  Hendricks  v.  Isaacs,  117  N.  Y.  411;  15  Am.  St.  Rep.  524.  The  view  we 
have  taken  of  the  statute  is  sustained  by  Lord  v.  Parker,  3  Allen,  127;  Lord 
T.  Davidson,  3  Allen,  131.  Edwards  v.  Stevens,  3  Allen,  315;  Plumerv.  Lord, 
6  Allen,  463;  Bowker  v.  Bradford,  140  Mass.  521;  Payne  v.  Thompson,  44 
Ohio  St,  192;  Haas  v.  Shaw,  91  Ind.  384,  390;  46  Am.  Rep.  607;  ScarleU  v. 
Snodgrass,  92  Ind.  262;  Artman  v.  Ferguson,  73  Mich.  146;  16  Am.  St.  Rep. 
572;  Bassett  v.  Shepardson,  52  Mich.  3;  Carey  v.  Burruss,  20  W.  Va.  571 ; 
43  Am.  Rep.  790;  Cox  v.  Miller,  54  Tex.  16;  Bradstreet  v.  Baer,  41  Md.  19. 
It  is  not  to  be  supposed  that  the  legislature  intended  that  such  relations  and 
duties  as'exist  between  copartners  in  trade  should  be  devolved  on  husband 
and  wife,  with  their  necessary  incidents,  as  a  possible  means  of  disturbing 
domestic  peace  and  confidence,  or  that  they  might  become  contentious  liti- 
gants in  an  action  to  wind  up,  with  a  receiver  in  charge  of  their  affairs  and 
resources.  The  statute  evidently  intended  that  the  gains  the  wife  should 
make  in  the  exercise  of  her  limited  business  powers  should  be  her  sole  and 
separate  property,  and  not  be  in  any  way  subject  to  the  interference,  con- 
trol, or  disposal  of  her  husband.  The  conclusion  at  which  we  have  arrived 
is  not  in  conflict  with  Krouskop  v.  Shoniz,  51  Wis.  204,  37  Am.  Rep.  817, 
where  the  real  estate  upon  which  farming  was  conducted  by  husband  and 
wife  was  her  sole  property,  and  she  was  held  liable  for  that  reason.  No 
partnership  was  claimed  to  exist.  Nor  is  it  opposed  in  principle  to  Arndt 
V.  Harshaw,  53  Wis.  269;  Dayton  v.  Walsh,  47  Wis.  113;  32  Am.  Rep.  757; 
Brichley  v.  Walker,  68  Wis.  564;  and  Barker  v.  Lynch,  75  Wis.  624;  which 
are  clearly  distinguishable  from  the  present  case.  The  necessary  result  i* 
that  there  was  no  copartnership  estate  or  liabilities  of  Hanson  &  Co.,  and 
all  the  property  and  liabilities  were  those  of  the  husband." 
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Cooper  v.  Lansing  Wheel  Compant. 

[94  Michigan,  272.] 

Contracts  —  Continuinq  Offer  to  Sell.  —  When  a  proposition  to  sell  is 
mada  to  be  accepted  within  a  given  time,  it  constitutes  a  continuing 
offer  which,  however,  may  be  retracted  at  any  time.  But  if  at  any  tima 
before  it  is  retracted,  it  is  accepted,  such  offer  and  acceptance  consti- 
tute a  valid  contract. 

Unilateral  Contracts,  when  Binding. — In  suits  upon  unilateral  con- 
tracts, the  defendant  is  held  bound  if  he  has  had  the  benefit  of  the  con- 
sideration  for  which  he  has  bargained. 

Oontracts  —  Proposition  to  Sell  when  Deemed  Accepted. — When  a 
carriage  manufacturer  gives  an  order  for  such  quantity  of  wheels  as  h© 
may  require  during  a  certain  season  at  a  specified  price,  and  the  order 
is  accepted  by  the  orderee  and  one  or  more  lota  of  wheels  are  furnished 
thereunder,  the  order  becomes  a  valid  and  binding  contract  for  the  en- 
tire  season. 

Q.  A.  Smith,  for  the  appellanta. 

Cahill  and  Ostrander,  for  the  respondent. 

Montgomery,  J.  This  is  an  appeal  from  a  judgment  sus- 
taining a  demurrer  to  plaintiffs'  declaration. 

The  first  count  of  the  declaration  alleges  an  agreement 
"whereby  the  said  defendant  did  undertake,  promise,  and 
agree,  to  and  with  the  plaintiffs,  to  furnish,  sell,  and  deliver 
to  said  plaintiffs  all  such  number  or  quantity  of  wheels,  .... 
at  and  for  an  agreed  price,  ....  as  said  plaintiffs  should  or 
might  require  or  want,  during  the  season  of  the  year  1890,  in 
their  said  business  of  rpanufacturing  ";  that  during  the  sea- 
son of  1890  plaintiffs  agreed  to  order,  and  did  order,  of  de- 
fendant, all  of  such  wheels  as  they  might  or  should  want  or 
require  in  their  said  business;  that  certain  orders  so  given 
were  filled,  and  that  certain  other  orders  given  in  November 
and  December,  1890,  defendant  refused  to  fill. 

The  second  count  sets  forth  a  written  agreement,  which  is 
as  follows:  — 

"  Owosso,  Mich.,  Dec.  16,  1889. 
"  Mess.  Lansing  Wheel  Co.,  Lansing,  Mich. 

^*  Gentlemen:  Please  enter  our  order  for  what  wheels  we  may 
want  during  the  season  of  1890,  at  following  prices  and  terms: 
B,  $6.00;  C,  $5.00;  D,  $4.00,  —  per  set,  f.  o.  b.  Owosso,  80 
days.  All  the  wheels  to  be  good  stock,  and  smooth.  Should 
we  want  a  few  D  wheels  to  be  extra  nice  stock,  all  selected 
white,  they  are  to  be  furnished  at  same  price,  not  to  exceed 
10  set  in  a  100. 

"  Very  respectfully  yours, 

"  Owosso  Cart  Co." 
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Upon  receipt  of  this  instrument,  defendant  indorsed  thereon 
the  following:  "Accepted.  Lansing  Wlieel  Co."  Then  fol- 
low the  allegations  as  to  the  giving  and  filling  of  certain  or- 
ders, and  the  refusal  to  fill  certain  other  orders  which  were 
given. 

The  defendant  demurred  to  this  declaration,  the  substan- 
tial ground  of  demurrer  being  that  tliere  was  no  mutuality  of 
contract  between  the  parties. 

It  was  early  held  in  England  that  a  proposition  to  sell 
goods  at  a  certain  specified  price,  and  to  give  the  offeree  a 
stated  time  in  which  to  accept  or  reject  the  offer,  did  not 
make  a  binding  contract  which  could  not  be  withdrawn  be- 
fore acceptance.  See  CooJce  v.  Oxley,  3  Term  Rep.  G53.  The 
doctrine  of  tliis  case  has  not,  however,  remained  unchallenged. 
Mr.  Story,  in  his  work  on  sales,  expresses  tlie  opinion  that 
the  rule  is  unjust  and  inequitable:  Sec.  127.  He  contends 
that  the  grant  of  time  to  accept  the  offer  is  not  made  without 
consideration.  He  suggests  as  one  suflicient  legal  consider- 
ation the  expectation  or  hope  of  the  offerer,  and  further  sug- 
gests that  tlie  making  of  such  an  offer  might  betray  the  other 
party  into  a  loss  of  time  and  money,  by  inducing  him  to 
make  examination,  and  to  inquire  into  the  value  of  the  goods 
offered,  and  this  inconvenience  assumed  by  him  is  a  sufficient 
consideration  for  the  offer. 

There  is  nmch  force  in  this  reasoning,  but  it  has  not  pre- 
vailed to  abate  the  doctrine  of  Cooke  v.  Oxley,  3  Term  Rep.  653, 
further  than  this:  That  it  is  now  generally  held  that  if  a  propo- 
sition be  made,  to  be  accepted  witiiin  a  given  time,  it  consti- 
tutes a  continuing  offer,  wiiich,  however,  may  be  retracted  at 
any  time.  Rut  if,  at  any  time  before  it  is  retracted,  it  is  ac- 
cepted, such  offer  and  acceptance  constitute  a  valid  contract. 
It  was  tlieroforo  witiiin  the  power  of  defendant,  in  the  present 
case,  on  tlie  authority  of  the  cases  cited,  to  withdraw  the  offer 
made  at  any  time  before  the  plaintitl's  had  acted  upon  it. 

Authorities  may  be  found  which  go  furtlier  than  this.  Th« 
case  of  liailey  v.  Austrian^  19  Minn.  535,  holds  that  a  con- 
tract by  which  defendant  agreed  to  supply  plaintiffs  with  all 
the  pig  iron  wanted  by  them  in  tht'ir  business  Until  Decem- 
ber 31st  next  ensuing,  at  specified  prices,  and  the  plaintiffs 
simultMiioously  promised  to  purchase  of  defendant  all  of  "the 
iron  which  thoy  might  want  in  their  said  business  during  the 
time  mentioned,  at  said  prices,  is  not  a  mutual  contract 
which  can  be  enforced,  on  the  ;;rouiid  that  the  plaintiffs  did 
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not  engage  to  want  any  quantity  whatever.  The  same  court 
in  Tarbox  v.  Gotzian,  20  Minn.  139,  reaflSrm  this  doctrine. 

In  Keller  v.  Ybarru,  3  Cal.  147,  plaintiff  counted  upon  an 
agreement  by  the  defendant,  whereby  he  undertook  to  Bell 
and  deliver  to  the  plaintiff  so  many  of  the  grapes  then  grow- 
ing in  his  vineyard  as  the  plaintiff  should  wish  to  take,  for 
which  the  plaintiff  agreed  to  pay  the  defendant  ten  cents  per 
pound  on  delivery.  The  plaintiff  averred  that  he  subse- 
quently notified  the  defendant  that  he  wished  to  take  nine- 
teen hundred  pojunds  of  grapes,  and  tendered  the  one  hun- 
dred and  ninety  dollars  in  payment  therefor,  and  requested 
the  defendant  to  deliver  such  grapes  to  the  plaintiff,  but  de- 
fendant refused  to  deliver  the  same,  or  any  part  thereof.  The 
court  held  that  this  agreement,  when  first  entered  into, 
Amounted  to  an  offer  upon  the  part  of  defendant,  which  the 
plaintiff  had  a  right  to  accept  or  reject,  and  the  defendant  to 
retract  at  any  time  before  acceptance;  but  that,  when  the 
plaintiff  named  the  quantity  of  grapes  which  he  desired  to 
take  under  the  offer  of  the  defendant,  the  contract  was  com- 
plete, and  both  parties  were  bound  by  it.  Substantially  the 
same  doctrine  was  held  in  Smith  v.  Morse,  20  La.  Ann.  220. 

In  Boston  etc.  R.  R.  Co.  v.  Bartlett,  3  Cush.  224,  it  was  held 
that  a  proposition  in  writing  to  sell  land  at  a  certain  price,  if 
taken  within  thirty  days,  is  a  continuing  offer,  which  may  be 
retracted  at  any  time;  but  if,  not  being  retracted,  it  is  ac- 
cepted within  the  time,  such  offer  and  acceptance  constitute 
a  valid  contract. 

So  it  is  generally  held  that  in  suits  upon  unilateral  con- 
tracts, if  the  defendant  has  had  the  benefit  of  the  considera- 
tion for  which  he  bargained,  he  can  be  held  bound:  Jonea  v. 
Robinson,  17  L.  J.  Ex.  86;  Mills  v.  Blackall,  11  Q.  B.  358; 
Morton  v.  Burn,  7  Ad.  &  E.  19;  Kennaway  v.  Treleavan,  6 
Mees.  &  W.  498;  Richardson  v.  Hardwick,  106  U.  S.  255. 

If  it  be  held,  as  we  think  the  correct  doctrine  is,  that  an 
offer  to  furnish  such  goods  as  the  plaintiff  may  want  within 
a  stated  time  may,  upon  acceptance  by  the  offeree  before  with- 
drawal, constitute  a  valid  contract,  it  is  difficult  to  see  why, 
if  the  offeree  orders  any  portion  of  the  goods,  and  the  offerer 
has  the  benefit  of  the  sale,  the  entire  contract  may  not  be- 
come valid  and  binding.  This  certainly  would  constitute  a 
Bufficient  consideration.  If,  in  the  present  case,  the  defend- 
ant had,  in  consideration  of  the  present  sale  and  delivery  to 
the  plaintiffs  of  one  lot  of  wheels  at  a  stated  price,  and  for 
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which  the  defendant  received  its  pay,  further  agreed  to  fur- 
nish such  further  quantity  of  wheels  as  the  plaintiffs  might 
desire  during  the  season,  it  would  seem  that  the  purchase  of 
the  one  lot,  as  ofifered,  would  afford  a  sufficient  consideration 
for  defendant's  undertaking.  This  view  is  adopted  in  Eng- 
land. 

In  Bishop  on  Contracts  (sec.  78),  it  is  said:  "Where  it 
is  admitted  that  there  is  nothing  for  A's  promise  to  rest  on 
but  B's  promise,  if  B  has  not  promised,  A's  promise  rests  on 
nothing,  and  is  void.  There  may  be  cases  in  seeming  contra- 
diction to  this;  if  there  are  any  really  so,  they  are  not  to  be 
followed.  In  one  case,  parties  agreed  that  one  of  them  should 
supply  the  other  during  a  designated  period  with  certain 
stores,  as  the  latter  might  order.  He  made  an  order,  which 
was  filled,  then  made  another,  which  was  declined;  and,  on 
suit  brought,  the  defendant  rested  his  case  on  the  lack  of 
mutuality  in  the  contract,  which,  he  contended,  rendered  it 
void.  Plainly,  it  stood,  in  law,  as  a  mere  continuing  offer  by 
the  defendant;  but,  when  the  plaintiff  made  an  order,  he 
thereby  accepted  the  offer  to  the  extent  of  the  order,  and  it 
was  too  late  for  the  other  to  recede.  So  judgment  went  for 
the  plaintiff." 

See  Railway  Co.  v.  Witham,  L.  R.  9  Com.  P.  16.  We  think 
the  doctrine  of  this  case  is  sound,  and  that  it  should  control 
the  present  case.  Judgment  should  be  reversed,  with  costs, 
and  defendant  given  leave  to  plead  over. 

Salis  —  CoNTiNuiNO  Offkb  TO  Skll.  — The  option  of  one  party  not  to  be 
bound  by  a  contract  involves  a  like  option  in  favor  of  the  other.  So  where 
one  takes  a  horse  with  the  privilege  of  parchasing  it  within  a  certain  time  if 
it  proves  satisfactory,  the  owner  may  relieve  himself  from  the  contract  by 
giving  notice  of  his  withdrawal  before  the  expiration  of  the  time  designated 
and  before  the  other  party  has  elected  to  purchase:  Eskridge  v.  Glover,  5 
Stew,  k  P.  264;  26  Am.  Deo.  344,  and  note  with  oases  collected.  See  Mactier 
T.  Frith,  6  Wend.  103;  21  Am.  Deo.  262,  and  note.  On  the  rights  and  obli- 
gations  of  the  parties  to  contracts  of  sale  made  by  letter,  see  Maclay  v. 
Harvey,  90  111.  525;  32  Am.  Bep.  35,  and  extended  note;  Bowen  v.  McCar- 
ihy,  85  Mich.  8S. 
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Wnxi  — Bights  ot  FRETKRMrrTED  Hbib.  — When  an  heir  at  law  has  been 
omitted  from  the  will  of  his  ancestor,  the  question  whether  or  not  the 
omission  to  provide  for  such  heir  was  intentional,  or  unintentional,  and 
due  to  accident  or  mistaiie,  is  one  of  fact,  which  the  pretermitted  heir 
has  a  right  to  hare  submitted  to  a  jury,  and  a  verdict  in  his  favor  if 
conclusive  if  the  testimony  offered  has  any  legal  tendency  to  support  the 
conclusion  reached. 

WliJi — Construction  —  Pretermitted  Heir.  — When  a  testator  by  one 
clause  in  his  will  bequeaths  the  family  Bible  to  his  son  if  the  latter  de- 
sires it,  and  if  not,  it  may  then  be  placed  in  the  hands  of  the  testator's 
granddaughter,  naming  her,  and  by  another  clause  he  bequeaths  his 
books  and  clothing  to  be  divided  among  his  brothers  and  their  families, 
but  giving  such  granddaughter  the  privilege  of  first  selecting  from  them, 
if  she  so  desires,  the  will  cannot  be  said,  as  matter  of  law,  to  make  any 
provision  for  such  granddaughter  so  as  to  conclude  her  from  claiming 
that  the  testator  unintentionally  or  by  mistake  or  accident  omitted  to 
provide  for  her  in  his  will. 

WnLS  —  Pretermitted  Heir  —  Proof  of  Omission.  —  Omission  to  provide 
for  an  heir  in  a  will  may  be  shown  to  be  unintentional  either  by  the 
terms  of  the  will  or  by  extrinsic  parol  evidence,  and  the  relation  of  the 
testator  to  the  objects  of  his  bounty  and  to  the  omitted  heir,  as  well  as 
to  his  intelligence,  his  mental  and  physical  condition,  and  the  circum- 
stances connected  with  the  making  of  the  will,  are  all  proper  matters 
for  the  consideration  of  the  jury. 

Hoyt  Post,  F.  H.  Canfield,  C.  I.  Walker^  and  Waller  and 
Wallcer,  for  the  appellants. 

B.  M.  Thompson,  for  the  respondent. 

DuRAND,  J.  This  case  was  brought  into  this  court  by 
certiorari,  but,  as  the  whole  record  was  brought  up,  together 
with  the  exceptions  taken  at  the  trial,  it  was  argued  by  coun- 
sel and  heard  as  if  brought  here  by  writ  of  error. 

Emily  D.  R.  Stebbins,  who  is  a  granddaughter  and  one  of 
the  two  sole  heirs  at  law  of  Nehemiah  D.  Stebbins,  who  died 
testate,  petitioned  the  probate  court  of  Wayne  County,  asking 
for  an  order  assigning  to  her  one  half  of  his  estate,  on  the 
ground  that  he  had  omitted  to  provide  for  her  in  his  will,  and 
that  such  omission  was  unintentional  and  accidental.  Her 
claim  is  based  upon  section  5810,  Howell's  Annotated  Stat- 
utes, which  provides  that:  "  When  any  testator  shall  omit  to 
provide  in  his  will  for  any  of  his  children,  or  for  the  issue  of 
any  deceased  child,  and  it  shall  appear  that  such  omission 
was  not  intentional,  but  was  made  by  mistake  or  accident, 
such  child,  or  the  issue  of  such  child,  shall  have  the  same  share 
in  the  estate  of  the  testator  as  if  he  had  died  intestate." 
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The  proborte  judge  denied  the  petition,  and  upon  an  appeal 
being  taken  to  the  circuit  court  for  the  county  of  Wayne,  the 
question  of  fact  was  tried  by  a  jury,  who  found  that  the  omis- 
eion  to  provide  for  the  petitioner  was  unintentional  and  acci- 
dental. Thereupon  the  circuit  judge  caused  a  judgment  to 
be  entered  that  tlie  petitioner  was  entitled  to  the  same  share 
in  the  estate  of  the  testator  as  if  he  had  died  intestate.  The 
circuit  judge  refused  to  decide  whether  he  would  consider  the 
verdict  of  the  jury  as  conclusive  on  the  facts  or  advisory 
merely,  but  submitted  to  them  these  two  questions  of  fact: 
"1.  Was  the  omission  to  provide  in  the  will  in  question  for 
Emily  D.  R.  Stebbins  intentional?  2.  Was  the  omission  to 
provide  in  the  will  in  question  for  Emily  D.  R.  Stebbins  due 
either  to  accident  or  mistake?" 

The  jury  answered  the  first  question  in  the  negative  and 
the  second  question  in  the  affirmative. 

The  learned  counsel  for  the  estate  insist  that  it  was  error 
for  the  circuit  judge  to  submit  these  questions  of  fact  to  the 
jury,  and  that  it  was  not  such  a  case  as  should  have  been 
tried  before  a  jury,  but  that  it  appeals  rather  to  the  equitable 
jurisdiction  of  the  court,  and  should  therefore  be  decided  by 
the  court  without  the  intervention  of  a  jury.  We  cannot 
agree  with  this  contention.  The  question  was  purely  one  of 
fact.  It  had  no  reference  to  the  proper  or  improper  exercise 
of  any  discretionary  power  vested  in  anyone,  or  to  any  ac- 
counting by  anyone  or  considerations  as  to  the  propriety  of 
any  charges  or  investments,  or  as  to  the  allowance  of  com- 
pensation, or  any  other  matter  which  appeals  to  equitable 
principles,  or  to  the  equitable  consideration  of  the  court,  un- 
der the  rule  laid  down  in  Gott  v.  Culp,  45  Mich.  275.  No 
such  question  arose  in  this  case,  nor  anything  approaching  it, 
and  the  question  of  whether  or  not  the  testator  omitted  to 
provide  in  his  will  for  his  granddaughter  unintentionally  or 
by  accident  or  mistake  is  as  clearly  a  simple  question  of  fact 
as  is  that  of  whether  or  not  the  testator  was  of  sound  and  dis- 
posing mind  when  he  executed  the  will,  or  whether  he  signed 
it  at  all,  or  whether  or  not  he  had  been  unduly  influenced  to 
Bign  it,  or  whether  or  not  the  attesting  witnesses  had  signed 
it  in  the  presence  of  the  testator  and  of  each  other. 

Section  6783,  Howell's  Annotated  Statutes,  provides  that 
Tipon  an  appeal  from  the  probate  court  the  circuit  court  "Shall 
proceed  to  the  trial  and  determination  of  the  question  according 
to  the  rules  of  law;  and  if  there  shall  be  any  question  of  fact 
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to  be  decided,  issue  may  be  joined  thereon  under  the  direc- 
tion of  the  court,  and  a  trial  thereof  had  by  jury." 

The  fullest  latitude  has  been  given  to  this  statute  in  this 
etate  both  by  the  profession  and  the  courts,  and  the  absolute 
right  of  a  party  to  have  all  questions  of  fact  in  this  class  of 
cases  tried  by  a  jury  was  settled  by  this  court  in  Grovier  v. 
Hally  23  Mich.  7.  This  rule  has  never  been  seriously  ques- 
tioned in  any  of  the  numerous  cases  which  have  been  in  this 
court  for  review,  and  we  may  well  consider  this  right  to  be 
fully  settled  in  this  state. 

The  testator  in  one  clause  of  his  will,  after  giving  to  his 
son,  Theodore  W.  Stebbins,  the  sum  of  five  hundred  dollars, 
also  gave  him  the  large  family  BiblCj  if  he  desired  it,  and  if 
not,  then  this  clause  states  that  it  may  be  put  into  the  hands 
of  the  granddaughter,  Emily  D.  R.  Stebbins.  By  another 
clause  he  gave  his  books  and  clothing  to  be  divided  among 
his  brothers  and  their  families,  but  gave  the  granddaughter 
referred  to  the  privilege  of  selecting  from  them  if  it  was  her 
wish.  It  is  insisted,  because  the  testator  thus  mentioned  the 
granddaughter  in  his  will,  that  he  did  provide  for  her,  within 
the  meaning  of  the  statute  referred  to,  and  that  she  is  thereby, 
and  as  a  matter  of  law,  precluded  from  claiming  to  the  con- 
trary. We  do  not  think  so.  There  is  nothing  in  the  lan- 
guage of  either  of  the  clauses  in  which  her  name  is  written, 
nor  in  the  character  of  the  gifts  thus  conditionally  bestowed, 
and  which  at  most  are  to  be  treated  as  mere  mementos, 
which,  as  a  matter  of  law,  in  any  way  concludes  her  from 
claiming  that  the  testator  unintentionally  or  by  mistake  or 
accident  omitted  to  provide  for  her.  While  it  would  un- 
doubtedly be  true  that  she  would  be  concluded  by  the  terms 
of  the  will  itself  if  the  testator  had  made  some  provision  for 
her  of  a  substantial  character,  however  insignificant  it  might 
be  in  amount,  but^which  showed  that  he  intended  it  as  a  pro- 
vision, and  not  as  a  keepsake  merely,  yet  we  cannot  hold  as 
a  matter  of  law  that  these  trifling  articles,  whose  only  real 
value  to  the  petitioner  is  based  upon  the  fact  that  they  are 
personal  relics  of  the  testator,  and  which  were  evidently  so 
considered  by  him,  if  he  gave  any  thought  to  it  at  all,  are 
such  a  provision  as  is  meant  by  the  statute  under  which  the 
petitioner  in  this  case  claims.  On  the  contrary,  it  is  a  ques- 
tion to  go  to  the  jury  with  the  other  facts  in  the  case,  and 
from  which  they  might  determine,  if  they  chose,  that  the  tes- 
tator having  remembered  her  even  as  he  did,  it  was  not  his 


84S  Estate  of  Stebbins.  [Mich. 

intention  to  do  more  for  her,  and  that  his  failure  to  provide 
further  for  her  was  intentional. 

It  is  also  contended  that  the  evidence  in  the  case  did  not 
warrant  the  jury  in  finding  that  the  omission  to  provide  for 
the  petitioner  was  accidental  or  unintentional.  Upon  this 
point  we  are  limited  in  our  authority.  The  only  question  we 
can  consider  is  whether  there  was  any  evidence  at  all  sub- 
mitted to  the  jury  from  which  they  could  find  as  they  did, 
and  not  whether  that  evidence  is  suSicient  in  amount  or 
character  to  satisfy  us.  The  jury  were  the  sole  judges  of  the 
weight  to  be  given  the  testimony,  and  they  alone  were  entitled 
to  decide  upon  whether  a  preponderance  of  the  proof  was  with 
the  petitioner. 

There  was  testimony  in  the  case  in  reference  to  the  circum- 
stances attending  the  making  of  the  will;  the  relationship 
and  condition  of  the  parties;  the  affection  existing  between 
them;  the  extent  and  frequency  of  their  visits  and  correspon- 
dence; the  age  of  the  testator;  his  mental  and  physical  con- 
dition, as  evidenced  not  only  by  the  will  itself  and  by  the 
peculiarity  of  some  of  its  provisions,  but  also  by  his  feeble 
condition  about  the  time  the  will  was  made,  and  his  death 
shortly  afterwards.  This  class  of  testimony  was  all  compe- 
tent for  the  jury  to  consider,  and  from  it  they  had  a  right  to 
determine  the  questions  submitted  to  them  by  the  court. 
The  relation  of  the  testator  to  the  objects  of  his  bounty  and 
to  this  granddaughter,  as  well  as  his  intelligence,  his  mental 
and  physical  condition,  and  the  circumstances  connected  with 
the  making  of  the  will,  are  all  proper  matters  for  considera- 
tion by  the  jury:  Buckley  v.  Gerard,  123  Mass.  8;  Converse  v. 
Wales,  4  Allen,  512;  Ramsdill  v.  Wentworth,  101  Mass.  125; 
Peters  v.  Siders,  126  Mass.  135;  30  Am.  Rep.  671;  Prentis  v. 
Bates,  93  Mich.  234,  and  cases  cited.  And  the  omission  to 
provide  may  be  shown  to  be  unintentional  either  by  the  terms 
of  the  will  or  by  extrinsic  parol  evidence:  Wilson  v.  Fosket,  6 
Met.  400;  39  Am.  Dec.  736. 

The  jury,  therefore,  having  some  evidence  upon  which  to 
base  their  verdict,  we  have  no  right  to  disturb  it,  for  we  must 
hold  in  this  case,  and  do  hold,  that  the  verdict  of  the  jury 
was  not  advisory  merely,  but  conclusive  upon  the  facts  sub- 
mitted to  and  decided  by  them. 

It  follows  that  the  judgment  must  be  affirmed,  with  costs. 

LoNQ  and  Grant,  JJ.,  concurred  with  Duband,  J. 
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Mr.  Justice  Montgomery  and  Chief  Justice  McGrath,  whfle  concur- 
ring in  the  majority  opinion  that  it  is  competent  to  try  the  question  involved 
in  this  case  by  a  jury,  and  that  the  verdict  ia  conclusive  if  the  testimony 
offered  has  any  legal  tendency  to  support  the  conclusion  reached,  dissent  on 
the  ground  that  there  is  not  a  scintilla  of  evidence  to  sustain  the  conclusion 
that  the  petitioner  was  omitted  from  the  will  in  question  unintentionally  or 
by  mistake  or  accident.  Although  it  may  be  conceded  that  a  bequest  of  keep* 
Bakes  to  an  heir  does  not  amount  to  a  provision  for  him  yet  the  mere  failure 
to  make  such  provision  does  not  create  a  presutnptioti  that  the  testator  omitted 
to  make  such  provision  by  accident  or  mistake.  Before  a  pretermitted  heir 
can  claim  under  a  will  he  must  show  both  an  omission  to  provide  for  him  and 
that  such  omission  was  by  mistake.  In  cases  dealing  with  the  rights  of  an 
heir  born  after  the  making  of  the  will  it  may  well  be  presumed  that  the 
father  should  make  some  provision  for  such  heir,  and  that  the  omission  to 
make  provision  was  not  intentional,  and  this  presumption  arises  not  from 
the  conditions  existing  at  the  time  the  will  was  executed,  but  from  a  change 
in  conditions  occurring  thereafter.  But  such  presumption  does  not  arise  in 
the  present  case  nor  can  it  be  made  to  appear  that  the  omission  to  provide 
for  the  heir  was  accidental  by  merely  showing  that  the  deceased  was  friendly 
with  him;  that  they  kept  up  a  correspondence  and  that  the  testator  was  an 
old  man,  though  mentally  competent  to  make  a  will.  "If  this  is  enough, 
then  it  becomes  at  once  the  province  of  juries  to  administer  estates  accord- 
ing to  their  own  sense  of  right.  This  statute  was  not  intended  to  abridge 
the  rights  of  a  man  to  do  what  he  will  with  his  own.  On  the  contrary 
where  it  is  established  by  the  probate  of  a  will,  as  in  this  case,  that  the  testa- 
tor is  competent  and  has  in  fact  executed  the  will,  the  legal  presumption  is 
that  the  instrument  expresses  his  wishes.  This  presumption  can  be  overcome, 
not  by  showing  what,  according  to  some  people's  sense  of  right,  would  have 
been  a  proper  disposition  of  the  property,  but  by  showing  facts  and  circum- 
stances which  lead  to  a  conclusion  that  the  testator  had  other  views  or  other 
purposes  than  those  expressed,  or  did  not  have  the  purposes  expressed  in 
the  will,  but  that  by  accident  or  mistake  the  provision  for  the  child  was 
omitted.  This  could,  of  course,  be  made  to  appear  by  declarations  of  the 
testator  evidencing  a  purpose  to  provide  for  the  omitted  child,  or  by  declara- 
tions made  after  the  will,  showing  that  he  supposed  he  had  provided  for 
such  child;  and  perhaps  in  other  ways.  But  it  cannot  be  done  by  simply 
showing  a  state  of  facts  which  would  show  it  to  have  been  eminently  proper 
to  provide  for  such  child,  without  fixing  a  limitation  upon  the  power  of  dis- 
posal of  one's  property  by  will  which  the  statute  gives  no  color  for." 

Wills  —  Rights  of  Pretermitted  Heir.  —  A  child  living  at  the  time 
of  the  death  of  the  testator,  and  not  named  or  provided  for  in  his  will,  takes 
against  and  notwithstanding  the  will:  Worley  v.  Taylor,  21  Or.  589;  28  Am, 
St.  Rep.  771,  and  note;  and  such  an  heir  cannot  be  disinherited  except  by 
the  testator  leaving  his  property  to  another:  Coffman  v,  Coffman,  85  Va. 
459;  17  Am.  St.  Rep.  69,  and  note.  The  failure  of  a  testator  to  provide  for 
one  of  his  children  in  his  will,  will  not  prevent  its  being  admitted  to  probate, 
though  it  does  not  appear  that  the  omission  was  intentional:  Doane  v.  Lake, 
32  Me.  268;  52  Am.  Dec.  654.  A  court  cannot  open  the  will  of  a  testator 
to  admit  a  child  unless  the  evidence  clearly  shows  that  his  omission  there- 
from was  not  intentional:  Moon  v.  Estate  of  Evans,  69  Wis.  667.  See  ex. 
tended  note  to  Wilson  v.  Foskct,  39  Am.  Dec.  740. 

Wills  —  Pretermitted  Heir  —  Proof  of  Intent.  —  An  heir  at  law  can 
only  be  disinherited  by  express  devise  or  by  necessary  implication,  and  such 
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implication  must  amount  to  sucb  a  strong  probability  that  &n  intention  to- 
the  contrary  cannot  be  supposed:  Estate  of  Jacobs,  140  Pa.  St.  268;  23  Anu 
St.  Rep.  230,  and  note.  The  declarations  of  a  testator  at  the  time  of  execut* 
ing  his  will,  are  in  some  states  admissible  to  show  that  the  omission  of 
certain  children  from  mention  therein,  was  intentional  and  not  the  result  of 
accident  or  mistake:  Lorieux  v.  Keller,  5  Iowa,  190;  68  Am.  Dec.  696,  and 
note;  Wilson  v.  Fosket,  6  Met.  400;  39  Am.  Dec.  736.  Generally,  however, 
such  evidence  is  not  admitted,  and  the  intent  to  disinherit  a  child  must  ap- 
pear from  tlie  words  of  the  will:  Estate  of  Stevens,  83  Cal.  322;  17  Am.  St. 
Rep.  252.  See  Terry  v.  Foster,  1  Mass.  145;  2  Am.  Deo.  6{  note  to  WiUon 
V.  Fosha,  89  Am.  Dec.  743,  744. 


Austrian  and  Company  v,  Sprinqee. 

[94  michioak,  s43.] 

Peinotpal  and  Agrnt  —  Order  for  Goods,  When  Binding  on  Principau 
When  a  general  agent  procures  an  order  for  goods  to  be  shipped  by  hi» 
principal,  and  such  order  describes  the  goods  and  states  the  prices  and 
date  of  shipment,  and  is  signed  by  the  party  ordering,  to  whom  th» 
agent  gives  a  receipt  for  the  order  containing  the  same  statement,  a 
valid  contract  of  sale  is  created,  which  is  binding  on  the  principaL 

Principal  and  Agent  —  PuESOMPnoNS  as  to  Authority  of  Agent.  —  Par- 
ties dealing  with  an  agent  have  a  right  to  presume  that  his  agency  i» 
general,  and  not  limited,  and  also  to  presume  that  one  known  to  be  an 
agent  is  acting  within  the  scope  of  his  authority. 

Peincipal  and  Agent  —  Evidence  of  Agency.  —  Evidence  of  parties  who 
have  dealt  with  a  principal  through  his  agent  is  competent  to  show  th» 
character  of  the  agency. 

Principal  and  Agent  —  Extent  of  Authority  of  Agent.  — The  principal 
is  bound,  as  to  third  persons  dealing  with  his  agent  and  acting  in  ig- 
norance of  any  limitations  on  his  authority,  by  his  apparent,  and  not 
by  his  express,  authority.  The  autiiority  of  the  agent  depends,  so  far 
as  it  involves  the  rights  of  innocent  third  persons  relying  thereon,  upon 
the  character  bestowed,  rather  than  upon  the  instructions  given. 

Peincipal  and  Agent  —  Authority  of  Agent.  —  Whatever  attribute* 
properly  belong  to  the  character  bestowed  upon  an  agent  will  be  pre- 
sumed to  exist,  and  they  cannot  be  cut  ofif  by  private  instructions  of 
which  those  who  deal  with  the  agent  are  ignorant.  Among  these  at- 
tributes is  the  power  to  do  all  that  is  usual  and  necessary  to  accomplish 
the  object  for  which  the  agency  is  created. 

Principal  and  Agent  —  Authority  of  Soliciting  Agent.  —  Agents  sent 
out  by  manufacturers  to  solicit  orders,  are  held  out  to  the  trade  as  hav- 
ing authority  to  act  according  to  general  usage,  practice,  and  course  of 
business  conducted  by  such  manufacturers  through  such  agents;  and  the 
question  of  what  is  usual  or  necessary  to  be  done  by  such  agents  is  or- 
dinarily for  the  jury. 

Custom  —  Evidence  to  Rebut.  — When  a  general  custom  is  so  well  settled 
and  notorious  as  to  raise  the  presumption  that  it  was  known  to  the  buyer 
and  seller,  it  cannot  be  rebutted  by  the  seller's  testimony  that  he  wa» 
ignorant  of  its  existence. 
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Dauagbs  for  Brkach  of  Oontraot.  —  The  measure  of  damages  for  breach. 
of  a  contract  to  sell  and  deliver  personal  property  when  the  purchase 
price  has  not  been  paid,  is  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  of  the  promised  delivery. 

Evidence.  —  Questions  calling  for  the  name  of  an  association  to  which  tk- 
witness  has  referred  by  letter,  does  not  necessarily  call  for  the  content* 
of  a  written  instrument,  and  are  permissible. 

John  T.  Miller^  and  Taggart^  Wolcott,  and  Qanson,  for  tha^ 
appellant. 

Stuart  and  Knappen,  for  the  respondent. 

McGrath,  C.  J.  Plaintiff  is  engaged  in  manufacturing 
furniture  at  Chicago,  Illinois,  and  defendant  is  a  manufac- 
turer of  looking-glass  plates,  at  Fuerth,  Bavaria.  On  the  21st 
of  March,  1890,  one  Frank  O.  Fitton  called  at  plaintiff's 
office;  gave  to  plaintiff's  manager  a  card  as  agent  of  defend- 
ant; "said  he  came  to  sell  me  German  looking-glass  plates 
for  importation;  that  he  was  selling  for  defendant,  and  quoted 
prices  ";  and  after  some  negotiations  plaintiff  signed  a  written 
order  drawn  up  by  Fitton,  which  is  as  follows: — 
[Leti'er  Headinq  op  Leo  Austrian  &  Co.] 

"  Chicaqo,  March  21,  1890. 
"Nathan  Springer,  Fuerth,  Bavaria. 

"Dear  Sir,  —  Please  enter  our  order  for  following  German 
looking-glass  plates;  same  to  be  shipped  as  soon  as  possible, 
not  later  than  May  15,  and  f.  o.  b.  Chicago;  freight  to  be  pre- 
paid to  New  York,  and  duty  and  freight  from  New  York  to 
be  paid  by  consignee,  and  deducted  from  invoice.  [List 
given.]  Terms  and  discount:  60 — 10 — 2^  on  plain;  60 — 10 — 
6 — 2^  on  beveled.  The  size  10^  by  17,  beveled,  being  quoted 
at  net  37^  cents,  f.  o.  b.  Chicago.     Net  60  and  90  days. 

"Leo  Austrian  &  Co," 

Fitton  drew  up,  signed,  and  delivered  to  plaintiff  the  fol- 
lowing:— 

[Letter  Head  ov  Leo  Austrian  &  Co.] 

"Chicago,  March  21,  1890. 

"Ordered  from  Nathan  Springer,  Fuerth,  Bavaria,  following 
German  mirrors,  to  be  shipped  soon  as  possible,  not  later  than 
May  15.  Terms:  f.  o.  b.  Chicago.  Net  60  and  90  days.  [List 
of  glass,  prices,  terms,  and  discounts  same  as  in  order  signed 
by  plaintiff.]  Frank  0.  Fitton,  Agent." 

Fitton  said  he  would  accept  the  order.  The  discounts  were 
from  list  prices.  Plaintiff  had  a  price  list,  on  which  Fitton 
gave  the  discounts.     The  defendant  did  not  deliver  the  goods. 
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About  May  1,  1890,  plaintiff  received  from  defendant  the  fol- 
lowing letter: — 

"[Lettbk  Head  of  N.  Springer.] 

"  FuERTH,  Bavaria,  April  15,  1890. 
"Mess.  Leo  Austrian  &  Co.,  Chicago,  111. 

"  Gentlemen, — Your  valued  order  March  21  duly  to  hand, 
and  regret  not  to  be  able  to  execute  it  in  the  time  specified. 
Hoping  to  hear  from  you  later,  I  remain, 

"  Truly  yours, 

"N.  Springer." 

Leo  Austrian  says:  "Upon  receipt  of  that  letter  I  wrote  to 
defendant.  I  suppose  my  letter  was  sent  out  of  the  office  as 
all  the  mail  is.  The  letter  copy  book  was  accidentally  de- 
stroyed. Up  to  the  first  day  of  July  I  expected  that  the  order 
would  be  filled.  On  June  28,  1890,  I  placed  an  order  in  New 
York.  They  would  give  me  no  price  at  the  time,  but  the 
order  was  placed  subject  to  July  prices." 

This  suit  is  brought  to  recover  the  difference  between  the 
prices  named  in  the  order  given  to  Fitton  and  the  prices  paid. 
Plaintiff  recovered,  and  defendant  appeals. 

The  first  question  raised  is  that  the  evidence  fails  to  show 
A  contract  between  the  parties:  1.  The  order  signed  by  plain- 
tiff and  the  paper  signed  by  Fitton  do  not  constitute  a  con- 
tract; 2.  It  does  not  appear  in  evidence  that  Fitton  had  au- 
thority to  make  a  binding  contract. 

These  two  propositions  practically  resolve  themselves  into 
one;  for  if  Fitton  had  authority  to  bind  defendant,  the  pro- 
curement and  receipt  of  the  order  was  sufficient,  in  itself,  to 
create  a  contract:  Kessler  v.  Smith,  42  Minn.  494.  In  that 
case  the  order  was  solicited  at  St.  Paul,  Minnesota,  by  one  of 
the  firm,  and  was  addressed  to  the  firm  at  New  York.  In 
Heffron  v.  Armshy,  61  Mich.  505,  a  memorandum  of  sale  was 
signed  by  the  soliciting  agent  only,  and  delivered  to  the  pur- 
chaser. It  was  held  that  if  the  agent  was  authorized  to  act 
for  the  vendor,  the  memorandum  was  sufficient  to  satisfy  the 
statute  of  frauds. 

In  addition  to  the  receipt  of  the  order  by  the  agent  in  the 
present  case,  the  agent  executed  an  acknowledgment,  "  Or- 
dered from  Nathan  Springer,"  etc.,  and  signed  it,  "  Frank  0. 
Fitton,  Agent."  This  cannot  be  treated  as  a  mere  receipt  for 
an  order,  nor  is  it  an  acknowledgment  of  a  request  to  enter 
an  order,  but  rather  an  acknowledgment  of  the  entry  of  the 
order,  signed  by  Fitton  as  agent  for  his  principal. 
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As  to  the  authority  of  the  agent,  there  is  no  evidence  of  any 
limitation  upon  his  powers.  It  appears  that  he  was  the  agent 
of  defendant.  He  was  in  defendant's  employ,  and  sent  out 
for  the  express  purpose  of  taking  orders  for  glass.  He  was  a 
resident  of  the  United  States,  and  was  employed  by  letter. 
He  held  himself  out  as  an  agent,  and  that  to  defendant's 
knowledge.  In  his  correspondence  with  his  principal,  he 
wrote  upon  a  letter  head  in  which  his  name  appeared  as 
^'manufacturer's  agent."  The  only  question  that  can  be 
raised  under  this  record  is  as  to  the  extent  of  his  authority. 
Parties  dealing  with  an  agent  have  a  right  to  presume  that 
his  agency  is  general,  and  not  limited:  Methuen  v.  Hays,  33 
Me.  169;  Trainer  v.  Morison,  78  Me.  160;  57  Am.  Rep.  790; 
and  the  presumption  is  that  one  known  to  be  an  agent  is  act- 
ing within  the  scope  of  his  authority:  Inglish  v.  Ayer,  79 
Mich.  516.  Plaintiff  went  further.  Evidence  of  persons  who 
had  dealt  with  defendant  through  this  agent  was  introduced 
to  show  the  character  of  his  agency.  This  was  competent: 
Heffron  v.  Armsby,  61  Mich.  505;  Haughton  v.  Maurer,  55  Mich. 
823;  Gallinger  v.  Lake  Shore  Traffic  Co.,  67  Wis.  529,  One 
Sielkin  testified  that  he  had  known  defendant  since  January, 
1889;  that  for  three  years  the  firm  of  which  he  was  a  member 
had  been  buying  glass  from  defendant,  a  part  of  that  time 
through  Fitton;  that  orders  had  been  given  by  his  firm, 
through  Fitton,  in  September,  1889,  and  February,  1890.  In 
December,  1889,  witness  received  an  invoice  from  defendant 
of  the  September  order,  on  the  heading  of  which  was  printed 
the  words:  "Agents  are  not  authorized  to  collect  or  receive 
money  on  my  account."  The  witness  says  further:  "Mr.  Fit- 
ton  solicited,  in  person,  the  order  which  I  handed  to  him  per- 
fionally,  and  the  order  mailed  to  him  was  solicited  by  him  in 
person.  During  the  same  time  we  purchased  goods  direct 
from  the  defendant,  Springer.  The  defendant  mailed  us  two 
price  lists,  and  Mr.  Fitton  has  at  divers  times  made  quota- 
tions verbally  to  us.  I  have  other  bills  showing  sales  from 
Springer  to  H.  Lieber  &  Co.,  either  verbally  or  through  corre- 
spondence, but  am  unable  to  fix  any  dates  as  to  when  such 
orders  were  given." 

One  Pugh  testified  that  he  had  acted  as  agent  for  defend- 
ant, Nathan  Springer;  that  on  the  fifteenth  day  of  May,  1890, 
he  became  the  partner  of  Warren  C.  Dewey,  who  was  at  that 
time  the  agent  at  Grand  Rapids  for  the  defendant  for  the  sale 
of  his  products;  that  the  agency  ended  on  the  Ist  of  July, 
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1890,  by  reason  of  Nathan  Springer's  entering  into  a  pool,  in 
consequence  of  which  he  could  not  sell  to  parties  outside  of 
the  combination. 

"  We  were  authorized  to  take  orders  for  the  defendant  for 
German  looking-glass  plates.  We  were  in  the  habit  of  accept- 
ing orders  without  submitting  them  to  the  defendant,  except 
in  cases  where  a  new  account  was  opened,  when  the  name 
was  referred  by  us  to  the  financial  agent  at  New  York  of  the 
defendant,  for  the  purpose  of  ascertaining  the  financial  stand- 
ing of  such  new  customer,  in  such  cases  where  the  standing 
of  such  new  customer  was  doubtful.  The  defendant  knew  of 
this  habit,  and  filled  orders  that  were  sent  to  him.  We  were 
apprised  of  the  prices  at  which  we  were  authorized  to  make 
sales  either  by  cablegram  or  by  letter.  I  do  not  know  Frank 
O.  Fitton.  I  do  not  know  whether  he  was  an  agent  of  the 
defendant,  but  I  know  he  was  reputed  to  be,  and  was  gener- 
ally acknowledged  to  be  such  an  agent  among  the  trade." 

It  is  well  settled  that  the  authority  of  the  agent  must  de- 
pend, so  far  as  it  involves  the  rights  of  innocent  third  persona 
who  have  relied  thereon,  upon  the  character  bestowed  rather 
than  the  instructions  given.  In  other  words,  the  principal  is 
bound  to  third  persons,  acting  in  ignorance  of  any  limitations, 
by  the  apparent  authority  given,  and  not  by  the  express  au- 
thority: Mechem  on  Agency,  sec.  283.  The  question  is  not, 
what  was  the  authority  actually  given?  but,  what  was  the 
plaintifi",  in  dealing  with  the  agent,  justified  in  believing  the 
authority  to  be?:  1  American  Leading  Cases,  567,  568;  Griggs 
V.  Selden,  58  Vt.  561;  Home  Life  Ins.  Co.  v.  Pierce,  75  111.  426; 
St.  Louis  etc.  Packet  Co.  v.  Parker,  59  111.  23;  Inglish  v.  Ayer^ 
79  Mich.  516.  Whatever  attributes  properly  belong  to  the 
character  bestowed  will  be  presumed  to  exist,  and  they  can- 
not be  cut  ofif  by  private  instructions  of  which  those  who  deal 
with  the  agent  are  ignorant.  Among  those  attributes  is  the 
power  to  do  all  that  is  usual  and  necessary  to  accomplish  the 
object  for  which  the  agency  was  created:  Mechem  on  Agency, 
sec.  347;  Banner  Tobacco  Co.  v  Jenison,  48  Mich.  459,  462. 
Parties  sent  out  by  manufacturers  to  solicit  orders  are  held 
out  to  the  trade  as  having  authority  to  act  according  to  the 
general  usage,  practice,  and  course  of  business  conducted  by 
such  manufacturers  through  such  agents;  and  the  question 
of  what  is  usual  or  necessary  to  be  done  by  such  agents  ia 
ordinarily  for  the  jury.  In  the  present  case  the  principal  was 
removed  thousands  of  miles  from  the  customer,  at  a  point 
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where,  in  the  ordinary  course  of  mail,  it  would  take  from  four 
to  six  weeks  to  exchange  letters.  We  find  no  error  in  the  in- 
structions given  upon  the  point  discussed. 

The  second  and  third  assignments  of  error  relate  to  the 
admission  of  testimony  tending  to  show  a  custom  in  selling 
glass  to  furniture  manufacturers:  1.  As  to  the  means  of  mak- 
ing such  sales;  and  2.  As  to  the  acceptance  of  orders  by 
agents  making  the  sales.  The  evidence  was  objected  to 
unless  coupled  with  a  proposal  to  bring  home  to  the  defend- 
ant knowledge  of  such  custom.  One  of  the  witnesses  had 
resided  in  Grand  Rapids;  was  then  a  resident  of  Chicago; 
had,  while  at  Grand  Rapids,  acted  as  agent  for  defendant; 
and,  while  such  agent,  had  habitually  accepted  orders  with- 
out conference  with  defendant  and  to  his  knowledge.  Another 
witness  was  a  resident  of  Chicago,  but  had  been  connected 
with  a  firm  of  manufacturers  and  importers  of  looking-glass, 
having  their  place  of  business  in  New  York  and  their  factories 
at  Fuerth,  Bavaria.  Another  was  a  salesman,  engaged  in 
Illinois  and  Wisconsin  selling  mirrors  as  agent  for  foreign 
manufacturers.  Another  witness  was  a  member,  at  Indian- 
apolis, of  a  firm  dealing  in  mirror  glass,  and  had  been  con- 
nected with  the  firm  for  twenty-two  years.  For  three  years 
the  firm  had  been  buying  mirror  plates  from  defendant,  and 
several  orders  had  been  given  through  Fitton  as  agent  for 
defendant.  This  evidence  tended  to  show  that  the  custom 
was  not  a  purely  local  one,  bat  one  that  prevailed  generally. 
The  rule  is,  that  the  custom  must  be  one  so  well  settled  and 
notorious  as  to  raise  the  presumption  that  it  was  known  to 
buyer  and  seller:  Mechem  on  Agency,  sec.  348.  This  pre- 
sumption was  not,  therefore,  rebutted  by  defendant's  testi- 
mony that  he  was  not  aware  of  such  custom,  although  it 
might  have  been,  had  the  custom  been  shown  to  have  been  a 
purely  local  one.  This  was  shown  to  be  a  general  custom 
pertaining  to  the  glass  trade  in  this  country,  and  not  confined 
to  any  particular  locality,  as  was  the  case  in  Pennell  v.  Delta 
etc.  Co.,  94  Mich.  247. 

Upon  the  question  of  damages,  it  is  insisted  that  imme- 
diately after  the  receipt  of  defendant's  letter,  or  in  the  early 
part  of  May,  the  advance  in  the  price  of  glass  was  but  light, 
and  that  plaintiff"  should  have  at  that  time  supplied  itself,  but 
instead  of  so  doing,  it  waited  until  the  latter  part  of  June,  at 
which  time  the  advance  was  much  greater.  The  general  rule 
is  that  the  measure  of  damages  for  a  breach  of  contract  to 
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sell  and  deliver  personal  property,  when  the  purchase  price 
has  not  been  paid,  is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  of  the  promised 
delivery:  Haskell  v.  Hunter,  23  Mich.  305;  2  Sutherland  on 
Damages,  365.  The  goods  were  to  be  delivered  at  Chicago, 
and  were  to  be  shipped  not  later  than  May  15.  In  the  ordi- 
nary course  it  would  take  from  thirty  days  to  two  months  for 
them  to  arrive  at  Chicago.  The  times  of  payment  fixed  by 
the  contract  were  net  sixty  and  ninety  days  after  delivery  at 
Chicago.  Leo  Austrian  testified  that  he  placed  a  number  of 
orders  during  the  month  of  June,  but  that  the  parties  refused 
to  ship  the  goods.  There  was  abundant  testimony  tending 
to  show  that  dealers  declined  and  evaded  contracts  or  ship- 
ments during  that  month,  in  expectation  of  an  advance  in 
prices.  He  says:  "I  tried  to  make  larger  purchases  in  June. 
I  tried  to  buy  of  Mr.  Hart  and  Mr.  Gloeckler,  and  I  went  my- 
self to  New  York,  personally,  to  buy.  I  could  not  get  glass. 
They  gave  me  prices  all  right,  but,  when  I  inquired  for  such 
sizes  as  I  needed  in  my  business,  they  uniformly  said:  *  We 
have  not  got  them  now.  Wait  a  few  weeks,  and  we  will  give 
them  to  you.' " 

Referring  to  certain  New  York  houses,  he  says,  further:  "I 
believe  those  were  the  only  four  houses  in  New  York  that  I 
had  any  dealings  with,  and  I  tried  to  buy  glass  of  them  at 
that  time.  I  made  an  effort  to  buy  glass,  and  they  uniformly 
told  me  that  they  had  none  for  sale  just  now;  to  wait  a  few 
days,  and  I  could  have  all  the  glass  I  wanted." 

He  placed  an  order  on  June  28,  but  it  was  taken  subject  to 
the  July  advance.  One  of  defendant's  witnesses  testifies  that 
he  gave  an  order  to  defendant  in  the  latter  part  of  May,  and 
it  was  declined. 

It  was  held  in  Goodrich  v.  Huhhard,  51  Mich.  62,  70,  that, 
the  plaintiff  not  having  elected  to  consider  the  contract 
broken  before  the  arrival  of  the  time  for  its  full  performance, 
he  was  entitled  to  the  difference  in  value  as  of  that  time:  See, 
also,  Schmertz  v.  Dwyer,  53  Pa.  St.  335;  Kribsv.  Jones,  44  Md. 
898.  The  court  instructed  the  jury  that  plaintiff  was  entitled 
to  wait  a  seasonable  time  for  the  goods  to  reach  Chicago,  after 
the  final  date  of  shipment,  and  in  this  we  think  there  was  no 
error.  It  is  very  evident  from  this  record  that  there  was,  in 
fact,  no  market  price  for  mirror  glass  during  any  time  in  the 
month  of  June,  and  under  the  testimony  the  goods  could  not 
have  reached  plaintiff  before  some  time  in  that  month. 
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The  testimony  of  defendant's  manager  was  taken  by  depo- 
sition. He  testified  that  he  wrote  the  letter  to  plaintiff  dated 
April  15, 1890,  and  that  the  defendant  did  not  have  the  manu- 
facturing capacity  to  fill  the  order  at  that  time,  and  under- 
took to  give  additional  reasons  why  the  order  had  not  been 
filled,  viz.,  that  the  order  included  a  size  not  contained  in  the 
list,  and  that  he  was  unwilling  to  give  plaintiff  credit  to  the 
amount  of  the  order.  On  cross-examination  the  witness  testi- 
fied that  they  had  refused  to  ship  an  order  given  by  the  Kent 
Furniture  Company  of  Grand  Rapids,  dated  May  24,  1890,, 
taken  by  one  Dewey;  that  on  the  20th  of  May,  1890,  they 
cabled  Dewey  to  take  no  more  orders;  that  he  had  a  brother 
to  whom  he  wrote,  asking  him  to  effect  a  settlement  by  which 
the  moneys  owing  from  the  Grand  Rapids  Furniture  Com- 
pany  to  the  defendant,  held  back  by  reason  of  damages  claimed 
for  failure  to  fill  orders,  might  be  paid  over;  that  the  contract 
with  the  association  is  dated  June  30,  1890, — therefore,  it 
could  have  nothing  to  do  with  the  rejection  of  these  orders. 

"  Q.  What  is  the  name  of  that  association  referred  to  in 
that  letter? 

"A.  I  may  have  referred  in  my  letter  to  a  contract  which 
Mr.  Springer  had  subsequently  made,  on  the  30th  of  June, 
1890,  with  the  German  Looking-Glass  Company,  of  New  York. 

"  Q.  For  what  period  of  years  did  the  contract  referred  to 
in  that  letter  run? 

"A.  From  its  date,  the  30th  of  June,  1890,  to  the  31st  of 
December,  1892. 

"Q.  In  that  letter,  did  you  not  state,  in  substance,  to  your 
brother,  that  you  were  satisfied  the  defendant  had  made  a 
mistake  in  going  into  that  contract  with  the  association  re- 
ferred to,  and  that  you  and  defendant  desired  now  to  make 
such  arrangements  with  the  Grand  Rapids  furniture  trade  as 
to  be  able  to  regain  their  patronage  when  the  term  of  years 
for  which  defendant  was  under  contract  not  to  sell  to  Ameri- 
can houses  should  expire? 

"A.  Yes,  I  may  have  said  something  of  that  kind.  I  keep 
no  copy  of  my  private  letters." 

These  questions  were  objected  to,  but  the  objections  were 
overruled,  and  we  think  properly.  This  was  cross-examina- 
tion, and  the  testimony  tended  to  show  reasons  for  the  failure 
to  fill  the  order  other  than  those  given.  The  jury  were  in- 
structed that  the  testimony  was  admitted  for  that  purpose 
only. 
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A  witness  who  had  written  a  letter  in  which  he  had  referred 
to  an  "  association  "  was  asked  to  name  the  association  re- 
ferred to.  The  question  did  not  necessarily  call  for  the  con- 
tents of  a  written  instrument. 

The  testimony  called  for  in  the  question  put  to  the  witness 
"Creque,  and  excluded,  was  substantially  given  by  the  witness. 

Evidence  admitted  without  objection  tended  to  prove  the 
assertions  made  by  counsel  for  plaintiff  in  his  opening.  The 
■rules  laid  down  dispose  of  the  other  questions  raised. 

The  judgment  is  affirmed. 


Agency.  — Presumptions  as  to  Agent's  Authority:  See  extended  note 
to  Huntley  v.  Mathias,  47  Am.  Rep.  518,  and  note  to  Kam  v.  Baraiow,  16  Am. 
St.  Kep.  493,  494. 

Agency  —  Agents  Acts,  how  Far  Binding.  — Aa  to  third  persons  the 
principal  is  bound  by  the  acts  or  representations  of  his  agent,  done  within 
the  scope  of  his  apparent  authority:  Wackier  v.  Phoenix  Ass.  Co.,  132  Pa.  St. 
428;  19  Am.  St.  Rep.  600,  and  note;  De  Souchetv.  Dutcher,  113  Ind.  249; 
Kane  v  Barstow,  42  Kan.  465;  16  Am.  St.  Rep.  490,  and  note.  Where  the 
fact  of  an  agency  is  established,  the  power  which  an  agent  actually  exer- 
cises in  his  principal's  business  may  be  looked  to  as  evidence  of  the  actual 
power  possessed  by  the  agent:  International  etc.  R'y  Co.  v.  Pnnce,  77  Tex. 
660;  19  Am.  St.  Rep.  795. 

Custom  —  Evidence.  — When  a  custom  is  general,  every  person  who 
makes  a  contract  is  presumed  to  know  the  custom,  and  it  is  binding  upon 
him:  Horan  v.  Strachan,  86  Ga.  408;  22  Am.  St.  Rep.  471,  and  note;  Barry 
V.  Hannibal  etc.  Ky  Co.,  98  Mo.  62;  14  Am.  St.  Rep.  610;  Southwestern  etc. 
FreigJu  Co.  v.  Stanard,  44  Mo.  71;  100  Am.  Dec.  259;  and  note  to  Bipky 
V.  ^tna  Ins.  Co.,  86  Am.  Dec.  371. 

Sales  —  Breach  of  Contract  —  Measure  of  Damages,  upon  the  breach 
of  a  contract  for  the  sale  of  goods,  when  similar  goods  may  be  purchased  ia 
the  market,  is  the  difiference  between  the  market  price  at  the  place  of  deliv- 
ery, and  the  contract  price  agreed  to  be  paid:  Trigg  y.  Clay,  88  Va.  330;  29 
Am.  St.  Rep.  723,  and  extended  note. 


Eenz  V.  Stoll. 

[94  Michigan,  877.] 
Trusts — ^Declarations  or  to  Satisfy  Statute  of  Frauds.— While  a  decla- 
ration of  trust  need  not  be  contained  in  the  conveyance  to  the  trustee, 
and  any  form  of  instrument,  whether  a  letter  addressed  to  a  third  person, 
or  the  answer  of  an  alleged  trustee  in  a  chancery  proceeding,  will  be 
sufficient  to  answer  the  requirements  of  the  statute  of  frauds  when  there 
ia  no  prescribed  form  of  words  in  which  the  declaration  must  be  made 
in  order  to  make  it  valid,  yet  it  must  contain  the  substantial  terms  of 
tixe  trnst,  or  at  least  sufficient  to  identify  the  subject-matter  by  writ* 
ing. 
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M.  B.  Breitenhach,  William  B.  Jackson,  and  B.  T.  Prentia, 
for  the  appellant. 

John  O.  Hawley,  for  the  respondents. 

Montgomery,  J.  The  complainant  filed  a  bill  in  the 
Wayne  circuit,  in  chancery,  to  have  certain  lands  in  the  city 
of  Detroit  decreed  to  have  been  held  in  trust  by  Baumeister 
for  her,  and  to  enforce  the  trust.  Since  the  filing  of  the  bill 
Baumeister  has  died,  and  the  case  proceeds  against  his  ad- 
ministrator and  codefendant,  who  was  Baumeister's  grantee. 

The  history  of  the  legal  title  is  as  follows:  On  September 
1,1873,  Henry  Renz  deeded  the  land  to  hia  wife,  Emma  Renz, 
the  complainant.  On  August  10,  1874,  complainant  deeded 
the  same  to  John  Winterhalter.  January  11,  1875,  John 
Winterhalter  deeded  the  land  to  John  Baumeister,  subject 
to  all  mortgages.  There  were  at  that  time  three  mortgages 
on  the  land, — one  to  William  Krenning,  for  two  thousand  five 
hundred  dollars;  one  to  the  Detroit  Building  and  Savings 
Association,  for  one  thousand  dollars;  and  one  to  Henry 
Wineman,  for  one  thousand  five  hundred  dollars,  upon  which 
it  would  appear,  however,  that  there  was  but  four  hundred 
and  eighty  dollars  due,  at  the  time  of  the  transfer  to  Bau- 
meister. The  consideration  named  in  the  deed  from  com- 
plainant to  Winterhalter  was  six  thousand  dollars,  and  the 
value  of  the  property  at  this  time  is  not  otherwise  shown. 
The  answer  denies  that  the  conveyance  was  made  to  Bau- 
meister charged  with  any  trust. 

The  complainant  seeks  to  establish  the  trust  by  parol 
testimony.     Rosa  Haag,  a  daughter  of  complainant,  testifies: 

"Mother  had  a  conversation  with  Winterhalter  in  the  fore- 
noon. In  the  afternoon  Mr.  Baumeister  came  over  to  the 
house,  and  said,  'Well,  Emma,  I  will  take  the  papers,  and  do 
you  the  favor;  and  I  will  have  a  new  deed  made  out,  and  deed 
it  back  to  you,  whenever  you  want  it.'  Mother  said,  when  she 
handed  him  the  papers:  '  Here  is  everything  in  this  envelope 
that  belongs  to  the  property;  ....  now,  you  see  that  I  get 
them  all  back  like  this.'  And  he  said:  *  I  will;  and  I  will 
have  a  new  deed  made  out,  and  deed  it  back  to  you,  when- 
ever you  want  it.' " 

The  complainant  also  called  Frederick  Haag  as  a  witness, 
who  testified  that  in  1887  he  had  a  conversation  with  Bau- 
meister, in  which  Baumeister  admitted  to  him,  in  substance, 
that  he  held  the  property  in  trust  for  complainant,  and  hia 
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only  claim  against  it  was  for  moneys  that  he  had  paid  out  to 
discharge  the  mortgages  and  tax  liens.  This  witness  further 
testified  that  he  subsequently  wrote  Mr.  Baumeister,  and 
received  a  letter  in  reply,  which  letter  he  was  unable  to  pro- 
duce, but  stated  the  contents,  in  answer  to  the  question, 
"What  did  he  write?"  as  follows:  "He  wrote  me  that 
promise  was  all  right,  but  he  didn't  know  all  the  matters  in 
the  case.  He  says,  *  I  lost  considerable  by  Renz,'  and  some- 
thing to  the  effect  that  he  got  even  with  him  now.     That  is  it." 

The  circuit  judge  held  that  under  this  testimony  the  com- 
plainant was  not  entitled  to  the  relief  prayed,  and  dismissed 
the  bill.     Complainant  appeals. 

Howell's  Annotated  Statutes,  sec.  6179,  provides  that,  "No 
estate  or  interest  in  lands,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  concern- 
ing lands,  or  in  any  manner  relating  thereto,  shall  hereafter 
be  created,  granted,  assigned,  surrendered,  or  declared,  unless 
by  act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writ- 
ing, subscribed  by  the  party  creating,  granting,  assigning, 
surrendering,  or  declaring  the  same,  or  by  some  person  there- 
unto by  him  lawfully  authorized  by  writing." 

Unless  we  ignore  the  express  provisions  of  this  statute,  we 
are  compelled  to  hold  that  the  conclusion  of  the  circuit  judge 
was  correct.  It  may  be  conceded,  as  contended  by  complain- 
ant, that  the  declaration  of  trust  need  not  be  contained  in  the 
conveyance  to  the  trustee,  and  that  any  form  of  instrument, 
whether  a  letter  addressed  to  a  third  person  or  the  answer  of 
the  alleged  trustee  in  a  chancery  proceeding  {Patton  v.  Cham- 
berlain, 44  Mich,  5),  will  be  suflBcient  to  answer  the  require- 
ments of  the  statute,  and  that  there  is  no  prescribed  form  of 
words  in  which  the  declaration  must  be  made,  in  order  to 
make  it  valid:  Ellis  v.  Secor,  31  Mich.  185;  18  Am.  Rep.  178. 
But  the  declaration  in  writing  must  contain  the  substantial 
terms  of  the  trust,  or  at  least  sufl&cient  to  identify  the  subject- 
matter  by  writing;  otherwise,  the  provisions  of  the  statute 
would  be  rendered  nugatory.  The  rule  is  well  stated  in  Perry 
on  Trusts,  c.  3,  sec.  83:  "  The  objects  and  nature  of  the  trust 
must  always  appear  from  such  writings  with  sufficient  cer- 
tainty, and  also  their  connection  with  the  subject-matter  of 
the  trust.  Indeed,  courts  require  demonstration  on  the  latter 
point;  and  the  trust  will  not  be  executed  if  the  precise  nature 
of  it,  and  the  particular  persons  who  are  to  take  as  cestuis  que 
trxutf  and  the  proportions  in  which  they  are  to  take,  cannot 
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be  ascertained.  "When  all  these  particulars  properly  appear 
from  writings  signed  by  the  party,  the  trust  will  be  executed." 
And  again,  in  Browne  on  Statute  of  Frauds,  c.  7,  sec.  108^ 
it  is  said:  "The  words  used  ....  must  distinctly  relate  to 
the  subject-matter,  and  must  serve  to  show  the  court  that 
there  is  a  trust,  and  what  that  trust  is."  See  also,  Gault  v. 
Stormontj  51  Mich.  636.  The  decree  will  be  affirmed,  with 
costs. 

McGrath,  C.  J.,  DuBAND  and  Grant,  JJ.,  concurred  with 
Montgomery,  J. 

Long,  J.  dissenting.  I  think  there  was  suflBcient  evidence 
of  the  declaration  of  the  trust  to  bring  the  case  out  of  the 
statute,  and  that  defendants  should  account  with  the  com- 
plainant for  the  value  of  the  property,  and  the  rents  and 
profits.  

Tbusts  —  Dkclarations  —  Statutb  o»  Frauds. — Where  a  person  iii» 

debted  to  another  writes  to  him  recognizing  the  indebtedness,  and  tells  him 
that  he  will  keep  the  money  until  he  deems  him  capable  of  taking  care  of 
it;  that  he  shall  have  it  certain;  that  he  may  consider  it  on  interest,  — this 
is  sufficient  for  the  creation  of  a  valid  trust  which  is  not  within  the  statute 
of  frauds:  Earner  y.  Siduxty,  124  N.  Y.  538;  21  Am.  St.  Rep.  693,  and  note. 
See  note  to  Boik  v.  Martin,  28  Am.  St.  Kep.  574.  Trusts  not  sufficiently 
declared  on  the  face  of  a  will,  or  by  a  writing  identified  as  a  part  of  it» 
cannot  be  set  up  by  extrinsic  evidence  to  defeat  the  rights  of  the  testa  tor  *■ 
heirs:  Heidenheimer  v.  Bauman,  84  Tex.  174;  31  Am.  St.  Rep.  29.  The 
statutes  of  uses  and  trusts  are  not  complied  with  except  by  a  declaration  of 
trust  signed  by  the  holder  of  the  legal  title,  and  needing  nothing  oatside  of 
the  papers  to  show  the  entire  arrangement:  Terl:ea  r.  PeiTin,  71  Mich.  667; 
and  to  constitute  a  writing  a  declaration  of  trust,  it  must  be  of  such  a  na* 
ture  that  the  party  must  be  believed  to  have  intended  it  as  each:  Cowom  r. 
Wheeler,  25  Me.  267;. 43  Am.  Deo.  283,  and  note. 
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(94  MiCHTGAlf,  502.] 
V«NDOB    AND     VbNDIM  —  OPTIONS     TO     PCRCHASB     XS     UnILATKRAL     CoX- 

TBAOrs  —  EIffbct  of.  —  Options  for  the  purchase  of  land  upon  uni« 
lateral  contracts  do  not  vest  any  interest  in  the  vendee,  and  become 
binding  only  by  acceptance  or  performance  of  their  conditions  before 
the  offer  is  withdrawn. 

VlHDOB    AND    VeNDEB  —  OpTIOX    TO    PURCHASE    COXTAINBD    IN    LbASB  — 

Considbration.  —  Rent  reserved  in  a  lease  is  a  sufficient  considera- 
tion for  an  agreement  by  the  landlord  therein  contained  to  convey  the 
land  to  the  tenant  upon  the  expiration  of  the  term  and  upon  the  pay* 
ment  of  an  agreed  purchase  price. 
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Vendor  and  Vendee  —  Option  to  Purchase  Contained  m  Lease  — 
Assignment  and  Specific  Performance  of.  —  An  agreement  by  a 
landlord  contained  in  a  lease  to  convey  the-  leased  land  to  the  tenant 
upon  the  expiration  of  the  term  and  the  paypient  of  an  agreed  purchase 
price  gives  the  tenant  a  right  to  purchase  which  will  pass  to  his  admin* 
istrator  and  to  the  assignee  of  the  latter;  and  upon  the  payment  of  the 
purchase  price  by  such  assignee  within  the  time  limited,  the  contract 
of  purchase  becomes  complete,  and  may  be  specifically  enforced  in 
equity. 

T.  A.  E.  and  J.  C.  WeadocTc,  for  the  appellants. 
/.  L.  Stoddard,  for  the  respondent. 

Hooker,  C.  J.  This  is  a  bill  for  specific  performance.  The 
promises  in  question  are  two  lots  in  Bay  City.  On  January 
16,  1886,  the  defendant  school  district,  through  its  proper 
oflBcers,  executed  and  delivered  to  George  W.  Mann  a  lease 
of  the  premises  for  the  term  of  five  years.  Among  the 
provisions  of  the  lease  was  the  following,  viz.:  "Said  first 
party  agrees  to  execute  to  said  second  party  or  his  assigns  a 
deed,  with  full  covenants  of  warranty,  of  said  described  land, 
at  the  expiration  of  this  lease,  upon  the  payment  to  it  of  the 
sum  of  two  thousand  five  hundred  dollars,  provided  said  sec- 
ond party  or  his  assigns  shall  ask  for  said  deed,  in  writing, 
at  any  time  during  the  three  months  immediately  preceding 
the  time  of  the  expiration  of  this  lease." 

Both  parties  signed  the  lease.  In  February,  1886,  this 
lease  was  assigned  to  R.  P.  Gustin  &  Co.  by  instrument  in 
writing.  The  bill  alleges  that  this  assignment  was  to  R.  P. 
Gustin,  and  the  briefs  of  both  parties  so  state.  It  will  there- 
fore be  assumed  that  the  exhibit  is  incorrectly  printed,  or  that 
the  name  "  R.  P.  Gustin  &  Co."  was  but  another  name  for 
"  R.  P.  Gustin,"  which  may  be  inferred  from  the  proofs. 
Gustin  took  possession  of  the  property,  and  made  repairs  to 
the  amount  of  several  hundred  dollars,  and  used  the  build- 
ing upon  the  premises  for  a  store  until  his  death,  on  Febru- 
ary 25,  1889.  His  widow,  Rachel  S.  Gustin,  was  appointed 
administratrix,  and  ad  mistered  the  estate,  and  a  corporation 
was  organized,  composed  of  herself  and  others,  which  pur- 
chased the  stock,  and  continued  the  business  upon  the  premi- 
ses under  some  arrangement  made  with  her. 

On  the  ninth  day  of  January,  1891,  her  attorney  appeared 
before  the  defendant  board  of  education,  and  represented  that 
Bhe  was  unable  to  sell  the  contract  or  buy  the  land,  and 
asked  a  further  lease  for  two  years  to  the  corporation.    The 
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negotiations  resulted  in  an  agreement  to  make  the  R.  P.  Gus- 
tin Company  a  new  lease  for  two  years,  with  the  privilege  of 
purchasing  left  out.  Writings  were  to  be  drawn,  and  defend- 
ants caused  this  to  be  done;  but  they  were  never  executed. 
Defendants  claim  that  the  right  to  purchase  was  at  that  time 
surrendered.     We  do  not  think  that  the  proofs  show  this. 

On  January  14,  1891,  Rachel  S.  Gustin,  as  administratrix, 
assigned  the  old  lease  and  contract  to  the  complainant,  re- 
ceiving therefor  one  dollar.  On  the  fifteenth  day  of  January, 
1891,  complainant  deposited  two  thousand  five  hundred  dol- 
lars with  the  city  treasurer,  and  demanded  in  writing  of  the 
president  and  clerk  of  the  board  a  deed  of  the  premises. 
This  was  refused,  and  his  money  was  tendered  back  to  him. 

The  defendants  contend  that  under  this  lease  all  right  of 
enforcement  descended  to  the  heirs,  and  that  Mrs.  Gustin  had 
no  right  to  assign  it,  so  far  at  least  as  the  right  to  purchase 
is  concerned;  and  that  complainant,  taking  nothing  by  the 
void  assignment,  and  being  shown  not  to  be  an  heir  of  de- 
ceased, has  no  right  to  a  deed.  Counsel  cited,  in  support 
of  this  contention.  Hunt  v.  Thorn,  2  Mich.  213;  House  v. 
Dexter,  9  Mich.  246;  Baxter  v.  Robinson,  11  Mich.  520;  Jen- 
kins V.  Bacon,  80  Mich.  154;  Compo  v.  JacJcson  Iron  Co.,  49 
Mich.  39.  On  the  other  hand,  complainant  asserts  that  the 
lease  and  accompanying  option  amounted  to  no  more  than  a 
chattel  interest,  and  as  such,  went  to  the  representative,  and 
might  be  sold  by  her  without  an  order  from  the  probate  court, 
like  any  other  personal  property,  and  that  therefore  the  assign- 
ment to  the  complainant  was  valid. 

The  test  to  be  applied  is  this:  Did  the  intestate  acquire 
under  the  writing  that  which  equity  will  treat  as  an  interest 
in  the  land,  to  the  extent  of  considering  the  vendor  a  trustee, 
holding  the  title  for  the  vendee?  Many,  if  not  most,  of  the 
adjudicated  cases  upon  what  are  termed  "options  "  for  the  pur- 
chase of  land  seem  to  have  arisen  upon  unilateral  contracts, 
which  only  become  binding  by  acceptance  or  performance  of 
their  conditions  before  the  offer  is  withdrawn;  but  this  case 
is  not  such,  for  the  rent  was  a  sufficient  consideration  for  the 
offer,  which  was  therefore  irrevocable.  The  unilateral  con- 
tract does  not  vest  any  interest  in  the  land  in  the  vendee: 
Richardson  v.  Hardwich,  106  U.  S.  252.  Neither  does  the  writ- 
ing in  this  case.  The  consideration  only  makes  a  right  out  of 
what,  in  the  other  case,  is  a  privilege  merely.  In  both  cases 
the  interest  attaches  only  when  the  condition  is  performed. 
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The  deceased  then  had  merely  a  right  to  acquire  an  interest.. 
and  at  hie  death,  nothing  descended  to  his  heirs.  The  lease, 
however,  with  the  accompanying  right  to  purchase,  did  pas» 
to  his  representative,  and,  through  her,  to  the  complainant, 
whose  assignment  the  defendants  are  in  no  situation  to  assail. 
By  the  payment,  the  contract  became  a  completed  purchase, 
and  the  complainant  acquired  an  interest  in  the  land. 

The  decree  of  the  circuit  court  will  be  aflSrmed,  with  costs. 

Vendor  and  Purchaser  —  Option  to  Purchase.  — An  option  given  by 
an  owner  of  land  for  a  valuable  consideration,  whether  adequate  or  not, 
agreeing  to  sell  it  to  another  at  a  fixed  price,  if  accepted  within  a  specified 
time  is  binding  upon  the  owner  and  his  successors  in  interest  with  knowledge 
thereof:  Hess  v.  Parks,  93  Ala.  153;  30  Am.  St.  Rep.  47,  and  note  with 
cases  collected  in  which  the  specific  performance  of  such  contracts  is  further 
discussed.  A  unilateral  contract  in  writing  simply  giving  an  option  to  pur- 
chase land  within  a  specified  time  at  a  given  price  is  binding  only  on  him 
who  signs  it,  and  is  binding  upon  him  only  for  the  time  stipulated  for  th» 
exercise  of  the  option:  Coleman  v.  Applegarih,  68  Mo.  21;  6  Am.  St.  Rep. 
417.  A  contract  for  the  sale  of  land  must  bind  both  parties  or  it  can  biad 
neither:  Atlee  v.  Bartholomew,  69  Wis.  43;  5  Am.  St.  Rep.  103. 

Leases. — Options  to  Purchase  in:  See  Harding  v.  Oibhs,  125  111.  85;  R 
Am.  St.  Rep.  345;  and  Kerr  v.  Day,  14  Pa.  St.  112;  53  Am.  Deo.  526,  and 
note  where  the  validity  and  construction  of  such  contracts  ia  discussed. 


Harrison  v.  Harrison. 

[94  Michigan,  659.] 

IIakriaob  and  Divorce —  Preqnanct  Before  Marriaqb  as  Ground  won 
Annulling.  —  Pregnancy  before  marriage,  concealed  from  the  husband, 
who  has  not  previous  to  the  marriage  sustained  improper  relations  with 
his  wife,  ia  a  fraud  which  is  sufficient  ground  for  annulling  the  mar- 
riage, if  the  discovery  of  the  fact  is  followed  by  a  cessation  of  cohabita- 
tion and  abandonment. 

Marriaqb  and  Divorce  —  Pleading. — An  answer  in  a  divorce  proceed- 
ing in  the  nature  of-a  cross  bill  must  be  verified  in  order  to  authorize  a 
decree  for  the  defendant,  but  if  it  is  not  verified,  it  may  be  amended  in 
the  absence  of  collusion  between  the  parties. 

C.  W.  Oiddings  and  N.  Leonard,  for  the  appellant. 

L.  B.  Sawyer^  for  the  respondent. 

Hooker,  C.  J.  Complainant  filed  her  bill  for  divorce  on 
the  grounds  of  desertion,  cruelty,  and  failure  to  provide.  De- 
fendant answered,  denying  the  allegations  of  the  bill,  and 
asking  that  the  marriage  be  annulled  for  fraud.     The  court 
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below  dismissed  complainant's  bill,  making  no  mention  of 
defendant's  claim  to  relief. 

A  discussion  of  the  facts  relied  upon  by  complainant  would 
«ubserve  no  useful  purpose.  It  is  sufficient  to  say  that  we 
think  the  circuit  court  did  right  in  dismissing  her  bill.  We 
think,  however,  that  defendant  was  entitled  to  relief. 

The  question  raised  by  the  record  never  having  been  de- 
■cided  in  Michigan,  a  short  statement  of  the  facts  upon  which 
the  decision  is  based  may  be  advisable:  The  defendant,  a 
young  Russian,  residing  here,  became  engaged  to  complain- 
ant, then  living  in  Russia,  through  correspondence  induced 
by  mutual  acquaintances.  On  August  8,  1889,  he  first  met 
her,  in  New  York,  and  on  the  11th  of  the  same  month  they 
were  married,  cohabiting  then  for  the  first  time.  In  Febru- 
ary he  went  east' on  business,  and  while  gone  she  was  deliv- 
ered of  a  child.  The  evidence  is  conflicting,  but  we  are 
satisfied  that  this  was  a  mature  child,  carried  the  ordinary 
period.  The  defendant  returned  about  two  weeks  after  the 
birth.  Complainant  succeeded  in  convincing  the  defendant 
that  it  was  a  premature  birth,  telling  him  that,  "she  had  a 
miscarriage,  and  that  the  baby  was  undeveloped  at  birth; 
that  she  was  glad  he  did  not  come  home  right  away,  when  the 
baby  was  born,  for  he  would  not  have  liked  it,  it  was  so 
email;  that  it  weighed  about  four  pounds,  and  did  not  have 
any  shape  to  its  eyes,  nose,  or  feet;  and  that  it  was  wonder- 
ful how  it  got  developed  in  two  weeks'  time." 

They  lived  together  in  apparent  harmony  until  August  14 
following,  when  defendant  again  went  to  New  York;  and  the 
next  day  she,  complainant,  left,  after  making  an  arrangement 
with  defendant's  brother,  through  whom  she  obtained  some 
money.  On  defendant's  return  he  first  ascertained  the  truth 
about  the  child,  and  upon  her  return,  some  days  later,  he  re- 
fused to  live  with  her. 

The  proof  convinces  us  that  complainant  was  enceinte  at 
the  time  of  her  marriage,  and  that  she  succeeded  in  making 
him  believe  that  the  child,  born  something  over  six  months 
after  the  marriage,  was  premature  and  legitimate;  and  we 
eee  no  evidence  of  condonation  or  of  cohabitation  after  dis- 
covery of  the  truth. 

Pregnancy  before  marriage,  concealed  from  the  husband, 
who  has  not,  previous  to  marriage,  sustained  improper  rela- 
tions with  the  wife,  is  a  fraud  which  is  a  sufficient  ground  for  an- 
nulling the  marriage,  if  the  discovery  of  the  fact  is  followed  by 
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a  cessation  of  cohabitation,  and  abandonment:  BalcerY.  BaTcer^ 
13  Cal.  87;  Reynolds  v.  Reynolds,  3  Allen,  605;  Morris  v.  Morris, 
Wright.  630;  Ritter  v.  Ritter,  5  Blackf.  81;  Carrie  v.  Carris, 
24  N.  J.  Eq.  516.  This  rule  seems  to  be  recognized  in  the 
case  of  Sissung  v.  Sissung,  65  Mich.  180. 

The  answer  lacks  the  verification  required  by  the  statute  to 
be  appended  to  bills  for  divorce.  Answers  in  the  nature  of 
cross  bills  require  this,  and  no  decree  can  be  granted  without 
it.  But  it  may  be  amended.  The  proof  shows  an  absence, 
of  collusion,  and  we  will  therefore  remand  the  case,  with 
direction  that  such  amendment  be  permitted,  and  that  there- 
upon a  decree  be  entered  by  the  circuit  court,  in  chancery, 
dismissing  complainant's  bill,  and  annulling  the  marriage,  as 
prayed  by  defendant. 

The  complainant  will  recover  costs  of  this  court. 


Marrtaqb  and  Divorce  —  Pregnancy  or  Wifb  Beforb  Marriaqb  as 
A  Ground  for  Annulling. — The  fraudulent  concealment  by  a  woman  of 
her  pregnancy  by  another  man  will  avoid  her  marriage  to  one  ignorant  of 
this  fact  and  believing  her  chaste  at  the  time  of  such  marriage:  Sissung  v, 
Sissung,  65  Mich.  168;  contra:  see  Varney  v.  Varney,  52  Wis.  120;  38  Am. 
Rep.  726;  Long  v.  Long,  77  N.  C.  304;  24  Am.  Rep.  449,  and  note;  while  in 
Allen's  Appeal,  99  Pa.  St.  196,  44  Am.  Rep.  101,  it  was  held  a  question  for 
the  jury  whether  the  concealment  by  a  woman  of  her  pregnancy  was  such  a 
fraud  a«  would  avoid  a  subse(^uent  marriage;  and  see  note  to  the  latter 
case. 


Barron  v.  Detroit. 

(94  Michigan,  601.] 
MuNiciPAii  Corporations  —  Liability  for  Negligent  Construction  of 
Market  House. — A  city  authorized  but  not  required  by  charter  to 
erect  and  maintain  market  houses,  will  be  held  to  the  same  degree  of 
care,  not  only  in  the  construction,  but  also  in  the  plan  of  construction 
of  such  market  houses,  as  a  private  corporation  or  an  individual,  and  it 
will  also  be  held  liable  for  negligence  to  the  same  extent  as  such  corpor- 
ation or  individual. 

John  J.  Speedf  for  the  appellant. 

Ira  0.  Humphrey,  Orla  B.  Taylor,  and  Edwin  F.  Conely,  for 
the  respondent. 

Long,  J.  The  facts  in  this  case  are  not  in  dispute.  It  ap- 
pears that  in  January,  1890,  by  resolution  of  the  common 
council,  the  city  engineer  was  instructed  to  prepare  plans  for 
the  construction  of  a  market  building.     The  plans  were  pre- 
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pared  and  submitted,  in  response  to  the  resolution,  and  the 
board  of  public  works  was  directed  to  advertise  for  proposals 
for  constructing  the  building  in  accordance  therewith.  Pro- 
posals were  advertised  for,  and  the  board  of  public  works  re- 
ported that  Patrick  Dee  was  the  lowest  bidder;  and  by  in- 
struction of  the  common  council  the  board  entered  into  a  con- 
tract for  the  construction  of  the  building  with  him,  which 
contract  was  confirmed  by  the  council.  The  plans  were  pre- 
pared by  a  draughtsman  in  the  oflBce  of,  and  under  the  super- 
vision of,  the  city  engineer. 

The  building  was  an  open  structure,  built  on  iron  columns 
about  fifteen  feet  apart,  surmounted  by  a  roof  composed  of 
wood  and  iron.  It  was  built  in  the  form  of  a  cross;  being 
about  three  hundred  feet  one  way,  and  four  hundred  feet  the 
other.  The  columns  rested  upon  stone  piers,  but  were  not 
anchored.  At  the  time  the  plans  were  prepared,  the  pro- 
priety of  anchoring  the  columns  was  discussed  by  the 
draughtsman  and  engineer.  The  draughtsman  thought  they 
ought  to  be  anchored,  but  the  engineer  thought  the  construc- 
tion strong  enough,  and  his  opinion  was  followed.  He  claims, 
however,  to  have  looked  the  plans  over  hurriedly,  and  that  he 
did  not  examine  them  carefully,  for  the  reason  that  a  compe- 
tent superintendent  was  to  be  employed,  and  that  the  building 
would  be  properly  constructed  under  him,  and  if  any  defect 
existed  the  omission  would  be  supplied  as  the  work  pro- 
gressed. The  superintendent  was  appointed,  and  the  work 
carried  on  under  the  contractor.  Before  it  was  completed 
some  members  of  the  .board  of  public  works  expressed  the 
opinion  that  the  structure  was  dangerous,  and  would  go  down 
in  a  wind;  and,  on  the  advice  of  the  city  engineer,  it  was  ex- 
amined by  architects,  and,  upon  their  recommendation,  sev- 
eral braces  were  added,  to  strengthen  it.  One  of  the  architects 
thus  called  says  that  he  advised  the  inserting  of  some  strips, 
and  putting  bolts  through  them,  and  anchoring  them  down; 
that  it  should  be  anchored  in  some  way.  These  suggestions 
were  referred  by  the  board  of  public  works  to  the  contractor, 
and  he  placed  extra  braces  in  the  roof,  but  did  not  anchor  the 
columns.  It  was  testified  by  some  of  the  architects  that  in 
such  buildings,  in  this  part  of  the  country,  forty  pounds  to 
the  square  foot,  wind  pressure,  is  usually  allowed;  and  it  was 
further  shown  that  the  velocity  of  the  wind,  to  exert  forty 
pounds  pressure,  is  ninety  to  one  hundred  miles  an  hour. 

On  December  23,  1890,  in  a  wind  blowing  about  fifty  miles 
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*n  hour,  this  market  building  fell,  no  other  buildings  in  the 
vicinity  being  affected;  so  that  it  is  apparent  that  the  fault 
was  in  the  failure  to  anchor  the  columns.  The  plaintifiF  was 
injured  by  the  falling  of  the  building.  It  is  conceded  that  at 
the  time  he  was  lawfully  upon  the  premises,  having  paid  the 
usual  license  fee  required  and  collected  by  the  city.  His 
claim  for  damages  having  been  refused  by  the  common  coun- 
cil, this  suit  was  brought,  and  he  was  awarded  damages  in  the 
«um  of  one  thousand  dollars. 

By  the  charter  of  the  city  of  Detroit  the  common  council  is 
authorized  to  erect  and  maintain  market  houses,  establish 
markets  and  market  places,  etc. 

It  is  contended  by  counsel  for  the  city  that  when  the  com- 
mon council  of  the  city  authorized  the  making  of  plans  and 
€pecifications  for  the  market  building,  and  directed  the  mak- 
ing of  the  contracts  for  its  construction,  it  performed  a  purely 
legislative  function;  that  the  fault  which  occasioned  the  col- 
lapse of  the  building  was  in  the  plan,  which  failed  to  provide 
for  anchoring  it  so  that  it  could  not  be  lifted  from  its  founda- 
tion by  the  wind;  that  there  was  evident  miscalculation  as  to 
the  weight  being  sufficient  to  keep  it  in  place.  Counsel  in- 
eists  that  the  fault  is  with  legislative  action,  and  therefore  a 
Buit  grounded  upon  it  is  grounded  upon  a  wrong  attributable 
to  the  legislative  body  itself,  as  the  determination  to  construct 
the  public  work  and  the  prescribing  of  the  plans,  are  matters 
of  legislation  on  behalf  of  the  city,  under  the  direction  of  its 
legislative  body;  that  in  carrying  out  the  plans  there  may  be 
negligence  attributable  to  ministerial  officers,  but  negligence 
in  the  plans  themselves  must  be  attributable  to  the  body  that 
devised,  ordered,  or  adopted  them,  —  and  therefore  the  action 
cannot  be  maintained,  under  the  principle  applied  in  Larkin 
V.  County  of  Saginaw,  11  Mich.  88;  82  Am.  Dec.  63;  Detroit 
V.  Beckman,  34  Mich.  125;  22  Am.  Rep.  507;  Lansing  v. 
Toolan,  37  Mich.  152j  Davis  v.  Mayor  of  Jackson,  61  Mich. 
^30. 

This  contention  would  undoubtedly  be  correct  if  the  city 
had  been  acting  purely  in  a  matter  of  public  concern,  in  its 
governmental  capacity  or  character,  and  the  cases  cited  would 
then  be  applicable.  In  Larkin  v.  County  of  Saginaw,  11  Mich. 
88,  82  Am.  Dec.  63,  the  plaintiff  sought  to  recover  for  dam- 
ages caused  by  a  defective  bridge,  and  it  was  held  that  the 
county  was  not  liable  for  the  acts  of  the  board  of  supervisors 
in  the  exercise  of  its  legislative  power.     In  Detroit  v.  Beck- 
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man^  34  Mich.  125;  22  Am.  Bep.  507;  Lansing  v.  Toolan,  37 
Mich.  152,  and  Davis  v.  Mayor  of  Jackson,  61  Mich.  530,  the 
actions  were  for  injuries  caused  by  defects  in  public  high- 
ways. In  each  of  these  cases  it  was  held  that,  when  com- 
plaint is  made  that  the  original  plan  of  a  public  work  is  so 
defective  as  to  render  the  work  dangerous  when  completed, 
the  fault  is  with  legislative  action,  for  which  no  action  can  be 
maintained:  Ashley  v.  Port  Huron^  35  Mich.  296;  24  Am.  Rep. 
552,  is  to  the  same  efifect. 

Judge  Dillon,  in  his  work  on  Municipal  Corporations,  4th 
ed.,  sec.  66,  states  the  rule  as  follows:  A  municipal  corpora- 
tion, "  possesses  a  double  character:  The  one,  governmental, 
legislative,  or  public;  the  other,  in  a  sense,  proprietary  or 
private.  The  distinction  between  these,  though  sometimes 
difficult  to  trace,  is  highly  important,  and  is  frequently  re- 
ferred to,  particularly  in  the  cases  relating  to  the  implied  or 
common-law  liability  of  municipal  corporations  for  the  negli- 
gence of  their  servants,  agents,  or  officers,  in  the  execution  of 
corporate  duties  and  powers.  On  this  distinction,  indeed, 
rests  the  doctrine  of  such  implied  liability.  In  its  govern- 
mental or  public  character,  the  corporation  is  made,  by  the 
state,  one  of  its  instruments,  or  the  local  depositary  of  certain 
limited  and  prescribed  political  powers,  to  be  exercised  for  the 
public  good  on  behalf  of  the  state  rather  than  for  itself.  In 
this  respect  it  is  assimilated,  in  its  nature  and  functions,  to 
a  county  corporation,  which,  as  we  have  seen,  is  purely  part 
of  the  governmental  machinery  of  the  sovereignty  which  cre- 
ates it.  Over  all  its  civil,  political,  or  governmental  powers 
the  authority  of  the  legislature  is,  in  the  nature  of  things, 
supreme  and  vrithout  limitation,  unless  the  limitation  is  found 
in  the  constitution  of  the  particular  state.  But,  in  its  proprie- 
tary or  private  character,  the  theory  is  that  the  powers  are 
supposed  not  to  be  conferred,  primarily  or  chiefly,  from  con- 
siderations connected  with  the  government  of  the  state  at 
large,  but  for  the  private  advantage  of  the  compact  community 
which  is  incorporated  as  a  distinct  legal  personality  or  cor- 
porate individual;  and  as  to  such  powers,  and  to  property  ac- 
quired thereunder,  and  contracts  made  with  reference  thereto, 
the  corporation  is  to  be  regarded,  quo  ad  hoc,  as  a  private  cor- 
poration, or  at  least  not  public  in  the  sense  that  the  power  of 
the  legislature  over  it,  or  the  rights  represented  by  it,  is  omnip- 
otent." 

This  rule  is  supported  by  a  great  number  of  authorities 
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from  the  several  states,  and  from  the  decisions  of  the  supremo 
eourt  of  the  United  States  in  the  note  to  the  section  above 
quoted.  Tt  is,  however,  challenged  by  Denio,  C.  J.,  in  Darling- 
ton V.  Mayor,  31  N.  Y.  164,  88  Am.  Dec.  248.  He  asserts  the 
unlimited  power  of  the  legislature  over  municipal  corporations 
and  their  property,  and  maintains  that  such  corporations  are 
altogether  public,  and  all  their  rights  and  powers  public  in 
their  nature,  and  that  their  property,  though  held  for  income 
or  sale,  and  unconnected  with  any  use  for  the  purposes  of  mu- 
nicipal government,  is  under  the  control  of  the  legislature,  and 
not  within  the  provisions  of  the  constitution  protecting  private 
property.  He  denies  the  distinction  between  the  public  and 
private  functions  of  city  governments,  and  maintains  that, 
as  respects  the  state,  all  their  powers  and  functions  are  pub- 
lic. This  doctrine,  however,  has  not  obtained  in  this  state; 
but  it  is  held  that  cities  are  mentioned  in  our  constitution,  in 
connection  with  local  corporations,  which  are  put  upon  a  pop- 
ular basis  entirely  beyond  legislative  interference,  so  far  as 
local  independence  of  action  is  concerned:  Opinion  of  Camp- 
bell, C.  J.,  in  People  v.  Hurlbut,  24  Mich.  86;  9  Am.  Rep.  103. 

In  Board  of  Park  CoviWs  v.  Common  Council,  28  Mich. 
228,  15  Am.  Rep.  202,  it  was  said  by  Mr.  Justice  Cooley: 
"  We  also  referred,  in  People  v.  Hurlbut,  28  Mich.  86,  9  Am. 
Rep.  103,  to  several  decisions  in  the  federal  supreme  court 
and  elsewhere,  to  show  that  municipal  corporations,  consid- 
ered as  communities  endowed  with  peculiar  functions  for  the 
benefit  of  their  own  citizens,  have  always  been  recognized  as 
possessing  powers  and  capacities,  and  as  being  entitled  to  ex- 
emptions, distinct  from  those  which  they  possess  or  can  claim 
as  conveniences  in  state  government.  If  the  authorities  are 
examined,  it  will  be  found  that  these  powers  and  capacities, 
and  the  interests  which  are  acquired  under  them,  are  usually 
spoken  of  as  private,  in  contradiction  to  those  in  which  the 
state  is  concerned,  and  which  are  called  public;  thus  putting 
these  corporations,  as  regards  all  such  powers,  capacities,  and 
interests,  substantially  on  the  footing  of  private  corporations." 

This  same  distinction  was  also  made  in  Detroit  v.  Corey,  9 
Mich.  165;  80  Am.  Dec.  78;  Mayor  etc.  v.  Park  ComWs,  44  Mich 
602;  Niles  Water  Works  v.  Mayor  etc.,  59  Mich.  324;  Cooper 
V.  Detroit,  42  Mich.  684. 

Under  the  facts  in  this  case,  the  city  must  be  held  to  the 
same  degree  of  care,  not  only  in  the  construction,  but  in  the 
plan  of  the  construction  itself,  as  would  a  private  corporation 
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or  an  individual.  Under  the  provisions  of  the  charter  granting 
the  power  to  erect  it,  there  was  no  imperative  duty  cast  upon 
the  city  to  provide  for  a  market  building.  It  could  build  it 
or  not,  as  the  council  might  determine.  It  is  not  like  the 
case  of  a  public  highway,  or  the  building  of  a  bridge,  where 
the  duty  is  cast  upon  the  municipality,  by  general  law,  to 
build  and  maintain  them.  Had  this  building  been  owned 
by  an  individual  or  a  private  corporation,  the  liability  of 
either  ior  this  accident  would  not  have  been  questioned,  under 
the  facts  stated. 
The  judgment  must  be  aflBrmed,  with  costs. 


MtTNiciPAL  Corporations.  —  Liability  fob  Defecm  in  Poblio  Build- 
INGS:  See  extended  note  to  Oodley  v.  Hogerty,  59  Am-  Dec.  738.  A  child 
attending  a  public  school  in  a  schoolhouse  provided  by  a  city  under  the  duty 
imposed  by  the  general  laws  cannot  maintain  an  action  against  the  city  for 
an  injury  caused  by  its  unsafe  condition:  Hill  v,  Boston,  122  Mass.  344;  23 
Am.  Rep.  332,  and  note;  Wixon  v.  Newport,  13  R.  I.  454;  43  Am.  Rep.  35, 
and  note;  nor  is  a  city  liable  for  neglect  to  provide  a  safe  and  suitable  build- 
ing  in  which  to  hold  town  meetings:  Eastman  v.  Meredith,  36  N.  H.  284;  72 
Am.  Dec.  302,  and  note;  nor  for  injuries  caused  by  the  fall  of  a  public  market 
building  caused  by;a  cyclone:  Floi-i  v.  St.  Louis,  69  Mo.  341;  33  Am.  Rep. 
504.  See  extended  note  to  Jacksonville  v.  Ledwith,  23  Am.  St.  Rep.  582.  A 
city  constructing  a  work  which  is  its  own  private  property  and  not  a  mere 
public  easement,  which  is  done  under  city  contract,  is  liable  for  injuries 
caused  by  neglect  in  its  construction:  O'Leary  v.  Commissioners,  79  Mich. 
281;  19  Am.  St.  Rep.  169;  but  it  is  not  liable  for  injuries  caused  by  the  plan 
of  a  public  work,  unless  such  plan  must  necessarily  result  in  a  direct  inva- 
sion of  private  property:  Detroit  v.  Beckman,  34  Mich.  125;  22  Am.  Rep. 
607.  A  city  is  bound  to  keep  in  repair  the  pavement  in  front  of  the  stalls 
of  a  market  which  it  owns,  and  from  which  it  derives  revenue  by  way  of 
rents,  although  from  want  of  funds  it  cannot  repadr  iti  streets:  Mayor  r. 
Culletu,  38  Ga.  334;  95  Am.  Dec.  S98,  and  note. 
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[112  Mhbouei,  138.] 

Municipal  Corporations  —  Right  to  Fink  and  Imprison.  — The  right  to 
make  by-laws  and  ordinances  gives  to  a  city,  without  any  express  grant 
of  power,  the  incidental  right  to  enforce  them  by  reasonable  pecuniary 
penalties,  and  if  authorized  so  to  do,  the  city  may  provide  by  ordinance 
that  the  oflfender  may  be  committed  to  prison  for  a  limited  period,  either 
in  the  first  instance  or  in  default  of  the  payment  of  such  penalty. 

Municipal  Corporations  —  Liability  for  Neoligenck  of  OFriCERS.  —  A 
municipal  corporation  is  not  answerable  in  damages  for  the  negligent 
acts  of  its  officers  in  the  execution  of  such  powers  as  are  conferred  oa 
the  city  or  its  oflScers  for  the  public  good. 

Municipal  Corporations  — Liability  for  Negliqencb  of  Officers.  — A 
person  who  has  been  committed  to  a  city  workhouse  in  default  of  the 
payment  of  a  fine  imposed  for  the  violation  of  an  ordinance,  and  who  is 
kicked  by  a  mule  which  he  has  been  ordered  to  harness  by  the  work- 
house superintendent,  the  latter  knowing  the  mule  to  be  vicious,  cannot 
recover  damages  from  the  city  for  the  injury  received. 

C  P.  and  J.  D.  Johnson,  and  J.  S.  Laurie,  for  the  appellant. 
W.  C.  Marshall,  for  the  respondents. 

Thomas,  J.  Sherwood,  C.  J.,  made  a  statement  and  deliv- 
ered the  opinion  of  division  1  of  this  court  in  this  case  as 
follows:  — 

"Action  for  damages  for  injuries  received  by  plaintiflf  while 
he  was  imprisoned  and  employed  in  the  workhouse  in  satis- 
faction of  a  fine  imposed  for  the  infraction  of  a  city  ordinance. 
The  petition  is  as  follows:  — 

"'Plaintiff  states  that  the  city  of  St.  Louis,  defendant 
herein,  is  and  was  at  the  dates  hereinafter  mentioned  a  rau- 
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nicipal  corporation;  that  on  the  day  of  plaintiff 

was  arraigned  before  the  police  court  of  the  city  for  breach  of 

the  city  ordinance,  and  fined  in  the  sum  of  $ ;  that  in 

pursuance  of  said  judgment  and  fine,  and  in  order  to  collect 
and  realize  the  amount  thereof  by  his  services  and  labor  in 
behalf  of  the  city,  said  city,  by  its  agents,  thereupon  at  once 
delivered  and  committed  plaintiff  to  its  workhouse,  an  estab- 
lishment which  it  was  authorized  by  law  to  maintain;  that 
defendants,  Joseph  Geller  and  John  Bungertner,  were  super--- 
intendents  of  said  workhouse,  and  were  the  agents  or  em- 
ployees of  said  city;  that  by  the  terms  of  his  sentence  plaintiff 
was  required  to  serve  the  city  forty-five  days  in  said  workhouse, 
and  to  do  and  perform  such  service  and  labor  as  was  required 
of  him;  that  whilst  so  confined  and  employed  he  was  ordered 
and  directed  by  defendants  to  hitch  to  a  vehicle  a  certain 
pair  of  mules,  and  was  required  to  obey,  and  whilst  attempt- 
ing so  to  do  he  was,  without  fault  of  his,  violently  kicked 
in  the  breast  by  one  of  said  mules,  whereby  three  of  his 
ribs  were  broken,  and  he  was  occasioned  great  pain  and 
anguish,  and  is  disabled  for  life.  Plaintiff  states  that  said 
mule  was  of  a  vicious  and  dangerous  disposition,  wholly  un- 
fit for  use  and  unmanageable,  so  that  it  was  dangerous  to 
approach  or  attempt  to  handle  the  same;  that  said  animal 
was  owned  by  the  city  of  St.  Louis,  and  had  for  a  long  time 
been  employed  by  it,  and  that  said  city,  and  its  agents  and 
superintendents  likewise,  well  knew  the  dangerous  character 
of  said  animal  as  aforesaid,  and  that  it  was  consequently  un- 
safe to  attempt  to  use  it  for  any  purpose.  Plaintiff  states 
that  by  reason  of  the  premises,  he  has  sustained  damages  in 
the  sum  of  twenty  thousand  dollars,  for  which  he  prays  judg- 
ment and  costs.' 

"  The  defendants  demurred  generally,  and  were  successful 
in  BO  doing,  and  the  plaintiff  failing  to  plead  further,  final 
judgment  was  given  on  the  demurrer,  and  plaintiff  brings 
error." 

"  By  paragraph  10  of  section  26,  article  3,  of  the  charter  of 
the  city  of  St.  Louis,  the  mayor  and  municipal  assembly  are 
given  power  to  impose^  collect,  and  enforce  fines,  forfeitures, 
and  penalties  for  the  breach  of  any  city  ordinance.  Any 
offender  who  shall  neglect  or  refuse  to  pay  any  fine,  penalty, 
and  cost  that  may  have  been  imposed  upon  him  or  her  shall 
be  committed  to  the  workhouse,  or,  in  case  of  women,  in  such 
place  as  for  them  may  be  provided,  until  such  fine,  penalty, 
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•and  costs  be  fully  paid;  provided,  that  no  such  imprisonment 
shall  exceed  six  months  for  any  one  offense.  Every  person 
BO  committed  to  the  workhouse,  or  such  other  place  aforesaid, 
shall  be  required  to  work  for  the  city  at  such  labor  as  his  or 
her  health  and  strength  will  permit,  within  or  without  said 
workhouse  or  other  place,  not  exceeding  ten  hours  each  work- 
ing day;  and  for  such  work  the  person  so  employed  shall  be 
allowed,  exclusive  of  his  or  her  board,  fifty  cents  a  day  for 
each  days'  work  on  account  of  said  fine  and  costs. 

"  Under  this  charter  provision  of  the  defendant  city,  there 
can  be  no  doubt  of  its  power  to  enforce  its  ordinances  by  im- 
prisonment, and  this  is  true,  notwithstanding  that  such  ordi- 
nances are  not  strictly  penal. 

"Whenever  the  law  confers  a  right  or  power,  it  gives 
the  enforcement  of  that  right  or  power  as  an  incident;  every- 
thing necessary  to  making  that  power  or  right  effectual  or 
requisite  to  obtain  the  end  is  implied:  Parker  v.  Way,  15 
N.  H.  45;  1  Kent's  Com.  464;  Moulton  v.  Reid,  54  Ala.  820; 
9  Bacon's  Abridgments,  219,  220;  People  v.  Eddy,  57  Barb. 
693. 

"  The  origin  and  reason  of  such  power  are  given  in  a  stan- 
dard work  on  municipal  corporations,  the  learned  author  ex- 
pressing himself  on  this  subject  thus:  'Since  an  ordinance  or 
by-law  without  a  penalty  would  be  nugatory,  municipal  cor- 
porations have  an  implied  power  to  provide  for  their  enforce- 
ment by  reasonable  and  proper  fines  against  those  who  break 
them.  So  the  right  to  make  by-laws  gives  to  the  corporation, 
without  any  express  grant  of  power,  the  incidental  right  to 
enforce  them  by  reasonable  pecuniary  penalties.  What  is 
reasonable  depends  upon  the  nature  of  the  offense  and  the 
circumstances.'  'In  this  country  it  is  not  unusual  to  pro- 
vide, in  the  organic  act  of  municipal  corporations,  that  if 
fines  for  violations  of  by-laws  or  ordinances  are  not  paid,  the 
offender  may  be  committed  to  prison  for  a  limited  period. 
And  in  respect  to  some  offenses,  public  in  their  character,  the 
power  to  imprison  in  the  first  instance  is  often  conferred':  1 
Dillon  on  Municipal  Corporations,  4th  ed.,  sees.  338,  353. 

"The  rule  of  law  is  well  settled  in  this  state  that  a  munic- 
ipal corporation  is  not  answerable  in  damages  for  the  negli- 
gent acts  of  its  officers  in  the  execution  of  such  powers  as  are 
conferred  on  the  corporation  or  its  officers  for  the  public  good: 
Murtaugh  v.  St.  Louis,  44  Mo.  479;  Hannon  v.  St.  Louis  Co.f 
62  Mo.  313;  Armstrong  v.  Brunswickf  79  Mo.  319;  Kiley  v. 
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Kansas  City,  87  Mo.  103;  56  Am.  Rep.  443;  Carrlngton  y.  St. 
Louis,  89  Mo.  208;  58  Am.  Rep.  108;  Keating  v.  Kansas  City, 
84  Mo.  415;  2  Dillon  on  Municipal  Corporations,  4th  ed.,  sec. 
965  a. 

"The  same  author  says:  *The  police  regulations  of  a  city 
are  not  made  and  enforced  in  the  interest  of  the  city  in  its 
corporate  capacity,  but  in  the  interest  of  the  public.  A  city 
is  not  liable,  therefore,  for  the  acts  of  its  officers  in  attempting 
to  enforce  such  regulations:  Calwell  v.  Boone,  51  Iowa,  687; 
S3  Am.  Rep.  154;  Odell  v.  Schroeder,  58  111.  353;  Ogg  v.  Lan- 
sing, 35  Iowa,  495;  14  Am.  Rep.  499;  Prather  v.  Lexington,  13 
B.  Mon.  559;  56  Am.  Dec.  585;  Elliott  v.  Philadelphia,  75 
Pa.  St.  347;  15  Am.  Rep.  591;  McKay  v.  Buffalo  (carelessly 
wounding  plaintiff),  74  N.  Y.  619;  nor  will  it  be  made  liable 
by  ratifying  torts  of  police  officers':  2  Dillon  on  Municipal 
Corporations,  4th  ed.,  1197,  sec.  975,  note  1. 

"The  city  defendant  in  conducting  its  workhouse  cannot 
be  regarded  as  doing  so  as  a  means  of  profit  or  private  mu- 
nicipal gain  or  revenue.  It  is  obvious  beyond  question  that 
the  workhouse  in  this  case  was  erected  and  conducted  for  the 
public  good,  and  imprisonment  therein  was  only  the  legiti- 
mate exercise  of  suitable  police  regulations,  such  as  the  city 
Undoubtedly  had  the  power  to  enact." 

The  principles  announced  and  the  conclusion  reached  in 
this  opinion  are  sound  and  correct,  and  we  approve  both;  but 
we  will  add  a  few  additional  observations  because  of  some 
doubts  that  have  been  expressed  in  relation  thereto. 

Plaintiff's  attorneys  have  cited  Moulton  v.  Scarborough,  71 
Me.  267;  36  Am.  Rep.  308;  Neff  y,  Wellesley,  148  Mass.  487; 
Toledo  V.  Cone,  41  Ohio  St.  149;  and  Lewis  v.  Raleigh,  77  N.  C. 
229;  and  insist  that  they  are  in  conflict  with  the  foregoing 
opinion,  and  that  they  support  the  doctrine  that  a  city  or 
town  is  liable  in  damages  for  the  negligence  of  its  servants 
and  officers  under  circumstances  similar  in  principle  to  the 
one  in  hand. 

In  the  case  of  Moulton  v.  Scarborough,  71  Me.  267,  36  Am. 
Rep.  308,  the  question  arose  on  demurrer  to  plaintiff's  peti- 
tion, which  alleged  that  defendant,  the  town  of  Scarborough, 
owned  a  ram  of  vicious  disposition,  and  accustomed  to  attack 
and  butt  persons,  all  of  which  was  known  to  defendant,  and 
which  defendant  carelessly  and  negligently  allowed  to  run  at 
large,  to  the  danger  of  the  citizens  of  the  state,  and  that  the 
ram  went  upon  the  premises  where  plaintiff  was,  and  where 
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she  had  a  right  to  be,  and  injured  her.  We  may  infer  from 
the  opinion  of  the  supreme  court  of  Maine  in  the  case,  though 
it  nowhere  so  appears  in  the  statement,  that  defendant  owned 
and  maintained  a  farm  for  the  support  of  the  poor,  on  which 
it  raised  cattle,  horses,  swine,  and  sheep.  The  court,  after 
stating  that  it  is  not,  by  statute,  the  duty  of  a  town  to  own 
and  carry  on  a  farm  on  which  to  keep  and  support  the  poor, 
but  that  it  may  law^fully  do  so  if  it  see  fit,  says:  "If  it  does 
80,  it  is  not  done  in  the  performance  of  a  public  duty  enjoined 

upon  it  by  law,  but  as  a  voluntary  corporate  act For 

all  matters  connected  with  the  management  of  the  farm  by 
its  agents  and  servants;  for  the  proper  keeping  and  restraining 
of  all  domestic  animals  kept  upon  it  by  its  authority  for  pur- 
poses of  profit,  it  undoubtedly  rests  upon  the  same  liability  as 
persons." 

In  Neff  V.  Wellesley,  148  Mass.  487,  the  town  of  Wellesley 
owned  a  farm  and  maintained  an  almshouse  thereon,  and  it 
was  held  liable  for  an  injury  caused  to  a  third  person  by  the 
negligence  of  its  employees  on  such  farm,  on  the  ground  that 
it  carried  on  a  business  for  its  private  benefit.  The  court, 
after  laying  down  the  general  rule  of  nonliability  of  a  town 
for  the  negligence  of  its  agents  and  servants  in  the  perform- 
ance of  a  public  duty  imposed  by  law,  says:  "Whether this 
rule  should  be  held  to  apply  to  the  use  of  a  farm  for  no  other 
purpose  than  the  support  of  paupers  who  are  a  charge  upon  the 
town,  it  is  unnecessary  to  decide.  For  the  jury  have  found 
that  paupers  whose  support  was  chargeable  to  another  town, 
and  to  the  commonwealth,  were  boarded  for  pay  upon  the  de- 
fendant's farm,  and  that  persons  employed  to  work  upon  the 
highways  were  also  boarded  there,  and  that  horses  were  kept 
there  principally  for  use  in  repairing  the  highways." 

In  Toledo  v.  Cone,  41  Ohio  St.  149,  an  employee,  while  em- 
ployed in  improving  a  vault  in  the  cemetery  owned  by  the 
city  of  Toledo,  was  injured  by  the  negligence  of  the  superin- 
tendent of  such  cemetery,  whose  orders  and  directions  the 
employee  was  required  to  obey.  The  supreme  court  of  Ohio 
held  the  city  liable,  upon  the  ground  that  the  cemetery  and 
vault  were  a  source  of  benefit  and  advantage  to  the  corpora- 
tion, and  involved  the  same  responsibility  for  their  unsafe  and 
improper  management  which  pecuniary  and  proprietary  in- 
terests entail  upon  natural  persons. 

In  the  North  Carolina  case  it  was  held  that  it  was  the  duty 
of  a  city,  under  the  constitution  and  laws  of  that  state,  to 
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provide  prisons,  to  secure  the  health  and  comfort  of 
those  confined  therein,  and  that  a  city  is  liable  for  injuries 
caused  by  noxious  air  in  an  unventilated  guardhouse  in 
which  the  injured  party  had  been  imprisoned  by  a  policeman 
for  the  violation  of  a  city  ordinance.  The  supreme  court  of 
that  state  put  its  ruling  upon  the  distinct  ground  that  the  act 
complained  of  was  the  city's  act  —  the  guardhouse,  the  vio- 
lated ordinance,  and  the  officer  all  being  the  city's.  The 
question  is  summarily  disposed  of  without  argument  or  cita- 
tion of  authority.  Whether  that  ruling  can  be  sustained 
upon  its  peculiar  facts  we  will  not  at  this  time  undertake  to 
say,  but  if  it  is  intended  to  announce  the  doctrine  that  a 
municipality  is  liable,  in  damages,  for  the  negligence  of  its 
officers  in  the  performance  of  governmental  functions  dele- 
gated to  it  by  the  state,  unless  liability  is  created  by  statute, 
we  think  it  is  not  only  not  in  line  with  the  reasoning  and 
grounds  of  decision  in  the  other  cases  above  cited,  but  is  also 
in  conflict  with  the  general  current  of  authority,  whether  of 
adjudged  cases  or  of  text  writers,  and  we  cannot  give  it  our 
sanction. 

In  Curran  v.  Boston^  151  Mass.  505,  21  Am.  St.  Rep.  465, 
plaintiflF  alleged  that  he  was  an  inmate  of  the  workhouse  or 
house  of  industry,  belonging  to  the  city  of  Boston,  having 
been  convicted  of  the  misdemeanor  of  not  supporting  his 
family,  and  having  been  legally  sentenced  to  confinement 
there;  that  he  was  injured  while  engaged  in  unloading  coal; 
that  he  was  in  the  exercise  of  due  care,  and  that  the  officers 
and  servants  employed  in  this  institution  were  negligent,  and 
he  contended,  as  the  plaintiff"  here  contends,  that  the  city  was 
liable  because  it  had  embarked  in  an  enterprise,  partly  com- 
mercial, from  which  it  received  a  partial  remuneration  for  its 
expenditures  out  of  a  special  class  in  the  community,  so  that 
the  entire  expense  of  conducting  the  workhouse  is  not  met  by 
taxation.  The  lower  court  ruled  that  plaintiff  could  not 
maintain  his  action,  and  on  appeal  to  the  supreme  judicial 
court  of  Massachusetts  this  ruling  was  affirmed,  the  court 
saying:  "  By  the  statute  authorizing  the  erection  and  main- 
tenance of  workhouses  by  a  city,  a  mode  of  performing  a 
strictly  public  duty  is  provided  for,  which  cannot  be  of  any 
peculiar  advantage  to  the  cities  or  towns  instituting  them. 
No  such  case  is  presented  as  exists  where  a  city  ....  acta 
as  an  agency  to  carry  on  an  enterprise,  to  some  extent  com- 
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mercial  in  its  character,  for  the  purpose  of  furnishing  conven- 
iences and  benefits  to  such  as  choose  to  pay  for  them." 

And  again  as  late  as  April,  1891,  this  same  court  in  Hotc- 
ard  V.  Worcester,  153  Mass.  426,  25  Am.  St.  Rep.  651,  decided 
that  "  negligence  in  blasting  for  the  construction  of  a  school- 
house,  the  work  being  purely  for  the  benefit  of  the  public, 
cannot  create  any  liability  against  a  city  unless  by  force  of 
some  statute,"  the  court  distinguishing  between  that  case  and 
cases  where  cities  had  been  held  liable  for  "  injuries  caused 
by  or  in  the  course  of  the  construction  of  roads  and  bridges, 
by  blasting  rocks,  setting  back  water,"  etc. 

In  Brown  v.  Guyandotte,  34  W.  Va.  299,  the  supreme  court 
of  West  Virginia  held  that  "  a  town  is  not  liable  for  damages 
for  the  death  of  a  person,  caused  by  the  burning  of  its  jail, 
while  such  person  was  confined  therein  by  town  authority  for 
a  violation  of  its  ordinances,  though  such  fire  was  attributable 
to  the  wrongful  act  or  negligence  of  the  officers  or  agents  of 
the  town,"  citing  with  approval  the  case  of  Murtaugh  v.  St. 
Louis,  44  Mo.  479,  where  our  court  held  that  a  city  is  not  lia- 
ble to  a  nonpaying  patient  at  its  hospital  for  injuries  result- 
ing from  the  negligence  or  misfeasance  of  the  officers  and 
servants  of  the  institution.  To  the  same  eff'ect  in  principle 
are  Gillespie  v.  Lincoln,  (Neb.  June  11,  1892),  and  Dodge  v. 
Granger,  17  R.  I.  664,  33  Am.  St.  Rep.  901. 

"To  the  extent  ....  local  or  special  organizations  possess 
and  exercise  governmental  powers,  they  are,  as  it  were,  de- 
partments.of  state;  as  such,  in  the  absence  of  any  statute  to 
the  contrary,  they  have  the  privilege  and  immunity  of  the 
state;  they  partake  of  the  state's  prerogative  of  sovereignty, 
in  that  they  are  exempt  from  private  prosecution  for  the  con- 
sequences of  their  exercising  or  neglecting  to  exercise  the 
governmental  powers  they  possess.  To  the  extent  that  they 
exercise  such  powers,  their  duties  are  regarded  as  due  to  the 
public,  not  to  individuals;  their  officers  are  not  agents  of  the 
corporation,  but  of  '  the  greater  public,'  the  state.  No  rela- 
tion of  agency  existing  between  the  corporation  and  its  offi- 
cers, with  respect  to  the  discharge  of  these  public  governmental 
duties,  the  corporation  is  not  responsible  for  the  acta  or  omis- 
sions of  its  officers  therein.  This  is  nothing  more  than  an 
application  and  proper  extension  of  the  rule  that  the  state  is 
not  liable  for  the  misfeasance  of  its  officers":  1  Shearman 
and  Redfield  on  Negligence,  sec.  253. 

In  this  case  the  city  of  St.  Louis  was  simply  in  the  exercise 
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of  its  public,  governmental  functions  delegated  to  it  by  the 
Btate,  from  the  time  the  first  arrest  was  made  until  the  injury 
occurred,  in  enforcing  its  ordinances  enacted  to  preserve  the 
peace,  safety,  and  good  order  of  society,  and  it  is  no  more 
liable  for  the  negligence  of  its  officers  in  this  respect,  than 
the  state  would  be  liable  for  the  negligence  of  its  highest  oflfi- 
cers  in  the  performance  of  the  same  class  of  duties. 
The  judgment  is  affirmed. 

Sherwood,  C.  J.,  Brace,  Gantt,  and  Macfarlane,  JJ.,  for 
the  reasons  expressed  in  the  opinion  of  Sherwood,  C.  J.,  concur. 

Black,  J.,  dissents,  and  Barclay,  J.,  expresses  no  opinion. 

Municipal  Corporations  —  Liability  for  Negligkncb  or  Officers  or 
Agents.  — Thia  subject  is  exhaustively  treated  in  the  monographic  note  to 
Ooddard  ▼.  Barpswell,  30  Am.  St.  Rep.  376.  A  city,  while  acting  in  the 
interests  of  the  public,  and  as  the  guardian  of  the  health,  peace,  and  welfare 
of  the  public  is  not  liable  for  the  negligent  acts  of  its  officers  or  agents  en- 
gaged in  the  execution  of  its  ordinances:  Whitfield  v.  Paris,  84  Tex.  431;  31 
Am.  St.  Rep.  69,  and  note.  A  municipal  corporation  maintaining  a  work- 
house, when  authorized  but  not  required  to  do  so,  does  not  become  answer- 
able for  the  negligence  of  its  officers  on  the  ground  that  it  voluntarily  as« 
■umed  the  duty  of  maintaining  such  workhouse:  Curran  r.  Boston,  151  Mass. 
605;  21  Am.  St.  Rep.  465,  and  note. 

Municipal  Corporations — Power  to  Fine  and  Imprison.  — "A  mnni- 
oipal  corporation  may  make  penal  and  provide  for  the  punishment  of  an  aot 
which  is  already  an  offense  against  the  state:  Van  Btiren  v.  Wells,  63  Ark. 
868;  22  Am.  St.  Rep.  214,  and  note.  A  municipal  corporation  may  enforoo 
by  imprisonment  the  payment  of  a  fine  for  a  violation  of  its  ordinance:  Ex 
parte  Qrun,  94  Cal.  387.  The  power  to  pass  an  ordinance  carries  with  it 
the  power  to  enforce  its  observance  by  a  reasonable  penalty:  Mayor y.  Yuille^ 
8  Ala.  137;  36  Am.  Dec.  441;  extended  note  to  Robinson  r.  Mayor,  34  Am. 
Dec.  641;  but  it  has  not  this  power  unless  it  is  expressly  granted  by  char- 
ter: State  v.  Bright,  38  La.  Ann.  1;  68  Am.  Rep.  155.  See  Bloomfield  v. 
Trimble,  64  Iowa,  399;  37  Am.  Rep.  212,  and  note;  also  note  to  State  r. 
Boneil,  21  Am.  St.  Rep.  418. 


Burger  v,  Missouri   Paoipio  Railway  Co. 

[112  Missouri,  238.] 
NxOLiOKNCS  —  Proximatb  Cause  —  Sufficiency  of  Complaint.  — A  peti- 
tion in  an  action  against  a  railroad  company  for  personal  injury,  charg* 
ing  that  such  company  negligently  and  in  violation  of  a  city  ordinance, 
■topped  a  train  across  a  public  street,  and  that  while  plaintiff  was  at- 
tempting to  cross  the  street  between  the  cars,  such  company,  without 
warning,  backed  its  train,  thus  inflicting  the  injury,  states  a  good  cause 
of  action,  and  such  two  alleged  causes  of  action  are  not  independent  of 
each  other,  or  separable  in  the  sense  that  one  only  would  be  the  proxi- 
mate cause  of  the  injury. 
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Negligence  —  Proximate  Cause  —  Causal  Connection  —  Independent 
Agency.  —  The  rule  that  the  causal  connection  between  the  negligent 
act  and  the  damage  done  may  be  broken  by  the  interposition  of  an  in> 
dependent  responsible  human  agency,  cannot  be  applied  to  reliere 
one  of  liability  for  a  negligent  act  by  interposing  another,  also  com- 
mitted by  himself. 

Railroads  in  Streets  —  Duty  as  to  Signals.  —  A  statute  requiring  a  rail- 
road train  approaching  a  public  crossing  to  give  signals  by  ringing  a 
bell  or  sounding  a  whistle,  is  intended  to  give  warning  of  the  approach 
of  a  train,  to  persons  who  may  be  crossing  or  intending  to  cross  the  rail- 
road over  a  public  highway,  but  it  does  not  follow  that  no  other  than 
the  statutory  signals  are  ever  required,  and  such  statute  has  no  appli- 
cation to  one  who  is  attempting  to  cross  the  street  by  passing  between 
two  cars  of  a  train  which  is  blocking  the  street. 

Railroads  in  Streets  —  Duty  to  Give  Signals.  —  When  a  railroad 
train  has  wrongfully  and  unlawfully  taken  the  exclusive  occupancy 
of  a  public  street  by  stopping  longer  than  is  permitted  by  ordin- 
ance, and  persons  have  congregated  there  to  pass,  and  are  passing  be- 
tween the  cars,  it  is  a  question  for  the  jury  whether  or  not  the  railroad 
company  may  move  its  train  without  first  giving  timely  warning  of  its 
intention,  in  order  that  persons  in  places  of  danger  may  protect  them- 
selves. 

Nbqligencb  —  When  Question  for  Jury.  —  When  a  petition  charging 
negligence  is  sufficient,  and  the  evidence  tends  to  prove  its  allegations, 
the  question  of  negligence  must  be  left  to  the  jury  for  its  determination. 

Negligence  —  Degree  of  Care  Required  of  Child.  —  A  child  is  not  neg- 
ligent if  he  exercises  that  degree  of  care  which,  under  like  circum- 
stances, would  reasonably  be  expected  of  one  of  his  years  and  capacity. 
Whether  or  not  he  has  exercised  such  care  in  a  particular  case  is  a  ques- 
tion for  the  jury. 

Railroads  in  Public  Streets  —  Ordinances  Regulating.  — When  a  city 
charter  gives  it  the  power  of  control  over  its  streets,  and  the  city  coun- 
cil power  to  pass  any  ordinance,  "usual  or  necessary  for  the  well-being 
of  the  inhabitants,"  such  city  may  limit  the  time  which  railroad  trains 
may  block  the  street  by  stopping. 

Railroads  in  Streets  —  Negligence  in  Starting  Train.  — In  an  action 
to  recover  for  personal  injury  received  while  passing  between  cars  of  a 
train  unlawfully  blocking  the  street,  evidence  that  the  injured  party 
■aw  others  passing  between  the  cars  before  he  attempted  to  pass  is  ad- 
missible, as  bearing  upon  the  negligence  of  the  railroad  company,  in 
starting  its  train  without  a  signal  of  warning. 

H.  S.  Priest  and  W.  S.  Shirk,  for  the  appellant. 

Moore  and  WilliamSj  and  Draffen  and  Williams,  for  the  re- 
■pondent. 

Macfarlanb,  J.  Plaintiff,  who  is  an  infant,  prosecutes 
this  suit  by  his  next  friend  to  recover  damages  from  defend- 
ant for  personal  injuries  resulting  from  the  alleged  negligence 
of  its  employees.  He  obtained  judgment  in  the  circuit  court, 
and  defendant  appealed. 
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After  the  formal  allegations  the  petition  charged  in  sub- 
stance that  on  the  third  day  of  May,  1889,  defendant  negli- 
gently and  carelessly  obstructed  the  crossing  of  one  of  the 
public  streets  of  the  town  of  California,  known  as  Oak  Street, 
by  standing  one  of  its  trains  across  it  more  than  ten  minutes, 
in  violation  of  an  ordinance  of  said  town;  that  plaintiff  was 
a  boy  between  nine  and  ten  years  of  age,  and  lived  with  his 
father  on  the  south  side  of  the  railroad;  that  over  this  street 
was  his  usual  way  to  the  public  school,  which  he  was  attend- 
ing and  which  was  situate  on  the  north  side  of  the  railway; 
that  when  plaintiff,  on  his  way  to  school  on  said  day,  reached 
said  crossing,  he  found  a  train  standing  across  it;  after  wait- 
ing for  some  time  for  it  to  be  moved  or  uncoupled,  on  seeing 
grown  persons  pass  between  the  cars,  he  attempted  to  go 
through  also;  that  being  so  young  he  did  not,  under  the  cir- 
cumstances, anticipate  any  danger;  that  when  he  had  gotten 
partly  over,  the  defendant's  servants  carelessly  and  negli- 
gently caused  said  train  to  back  up,  without  ringing  the  bell, 
or  sounding  the  whistle,  or  giving  any  signal  of  starting,  by 
reason  whereof  he  had  no  notice  of  the  intended  moving  of 
said  train;  that  it  was  defendant's  duty,  under  the  laws  of 
this  state,  to  give  such  signal  before  starting  the  train;  that 
by  reason  of  such  carelessness  and  negligence,  plaintiff's  right 
foot  was  caught  between  the  drawheads  of  said  cars  and 
crushed,  and  had  to  be  amputated. 

The  sufficiency  of  this  petition  to  declare  a  cause  of  action 
was  questioned,  on  the  trial,  by  objection  to  any  testimony 
thereunder,  and  again,  after  verdict,  by  motion  in  arrest  of 
judgment.  These  objections  were  overruled,  and  the  action 
of  the  court  in  doing  so  is  assigned  as  error  in  this  court. 

It  is  first  objected  that  the  petition  shows  no  causal  connec- 
tion between  the  act  of  obstructing  the  crossing  and  the  injury 
to  plaintiff;  that  the  moving  of  the  train  was  the  proximate 
cause  of  the  injury,  and  no  negligence  in  doing  that  is  stated. 

We  do  not  understand  that  the  maxim,  Causa  proxima, 
non  remota,  spectatur,  applies  in  case  both  negligent  acts, 
conducing  to  produce  the  injury,  were  committed  by  the  per- 
son from  whom  redress  is  sought.  The  rule  that  the  causal 
connection  between  the  negligent  act  and  the  damage  may  be 
broken  by  the  interposition  of  an  independent  responsible 
human  agency,  cannot  be  applied  to  relieve  one  of  liability 
for  one  negligent  act  by  interposing  another,  also  committed 
by  himself. 
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Besides  we  do  not  think  the  two  negligent  acts  charged  in 
this  petition  are  independent  of  each  other.  They  both  unite 
in  constituting  one  act  of  negligence  —  the  negligent  manage- 
ment of  the  train,  and  both  concur  in  producing  the  damage. 

The  idea  is  aptly  expressed  by  Woodward,  J.,  in  an  opinion 
in  a  case  in  which  a  child  undertook  to  pass  under  a  train 
standing  across  a  street,  and  was  injured  by  the  negligent 
starting  of  the  cars  before  he  had  passed  through.  He  says: 
"  Now  adjust  the  acts  of  stopping  and  starting  ever  so  nicely 
to  the  maxim  causa  proxima,  and  not  a  step  of  advance  is 
taken  by  the  defense,  for  the  company  is  equally  liable  for 
both  causes.  If  you  say  it  was  the  starting  and  not  the  stop- 
ping of  the  cars  that  did  the  mischief,  the  question  of  plain- 
tiflf 's  negligence  in  sufiFering  his  son  to  be  under  them  is  still 
in  the  case,  but  you  have  made  no  progress  in  the  defense, 
because,  if  there  was  wrong  in  the  start,  the  company  are  as 
responsible  for  it  as  for  any  wrong  in  the  stop.  The  nature 
of  the  case,  however,  does  not  admit  of  this  nice  distinction. 
The  conduct  of  that  train  of  cars  was  one  thing  —  intrusted 
as  a  special  duty  to  one  man,  and  if  his  mismanagement  in- 
jured the  plaintiff,  without  fault  on  the  plaintiff's  part,  the 
company  are  liable  for  it.  To  split  such  a  single,  simple,  in- 
dividual cause  into  two  causes,  and  to  christen  them  proxima 
and  remotay  is  to  embarrass  ourselves  unnecessarily,  and  to 
obstruct  the  course  of  justice":  Pennsylvania  R.  R.  Co.  v. 
Kelly,  31  Pa.  St.  377;  Nagel  v.  Missouri  Pac.  R.  R.  Co.,  75  Mo. 
653;  42  Am.  Rep.  418;  Hayes  v.  Michigan  Cent.  R.  R.  Co.,  Ill 
U.  S.  228;  Baltimore  etc.  R.  R.  Co.  v.  Reaney,  42  Md.  117. 

The  negligent  and  unlawful  obstruction  of  the  street  con- 
tinued until  the  negligent  starting  of  the  cars  commenced, 
and  the  two  alleged  causes  of  the  injury  were  not  separable 
in  the  sense  that  one  only  would  be  the  proximate  cause  of 
the  damage. 

2.  It  is  next  insisted,  as  an  objection  fatal  to  the  sufficiency 
of  the  petition,  that  is  was  not  the  duty  of  defendant,  under 
the  circumstances  alleged  in  the  petition,  to  give  warning  of 
the  starting  of  the  train. 

It  is  argued,  we  think  correctly,  by  counsel  for  defendant, 
that  the  duty  of  giving  the  statutory  signals  of  ringing  the 
bell  or  sounding  the  whistle,  has  no  application  to  one,  situ- 
ated as  plaintiff  was,  in  the  middle  of  the  train  and  between 
two  cars,  but  was  intended  to  give  warning  of  the  approach 
of  a  train  to  persons  who  might  be  crossing,  or  intending  to 
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cross,  the  railroad  over  a  public  highway.  Indeed,  the  lan- 
guage of  the  statute  admits  of  no  other  construction:  Rev, 
Stats.  1889,  sec.  2608;  Siillson  v.  Hannibal  etc.  R.  R.  Co.^  67 
Mo.  677;  Dahlstrom  v.  St.  Louis  etc.  R'y  Co.,  96  Mo.  101. 

We  do  not  think  it  follows  from  the  fact  that  the  statute 
only  enjoins  these  crossing  signals,  that  no  others  are  required 
under  any  circumstances.  Our  courts  have  declared  over  and 
over  again  that  the  greatest  diligence,  watchfulness,  and  car© 
ehould  be  observed  by  those  running  and  operating  trains  in 
towns  and  cities,  especially  on  and  over  streets  and  other 
public  places  therein.  These  duties  they  owe  to  everyone 
who  has  the  right  to  use  such  public  places  in  common  with 
them. 

According  to  the  allegations  of  the  petition,  defendant  had 
wrongfully  and  unlawfully  taken  the  exclusive  occupancy  of 
one  of  the  most  commonly  traveled  streets  of  the  town,  and 
that  too  at  an  hour  when  much  used  by  children  on  their  way 
to  school.  Persons,  plaintiff  among  them,  had  been  inter- 
rupted in  their  lawful  use  of  the  street,  some  of  whom  were 
passing  through  between  the  cars.  Under  these  circumstances 
it  is  charged  that  defendant  negligently  started  its  train  with- 
out warning. 

We  think  the  petition  states  a  cause  of  action.  If  persons 
had  congregated  on  the  streets  about  the  train,  waiting  an 
opportunity  to  pass,  and  others  were  climbing  over  couplings 
between  the  cars,  it  was  surely  a  question  whether  it  was  not  the 
duty  ot  those  in  charge  of  the  train  to  give  timely  warning 
of  their  intention  to  move  it,  in  order  that  persons  in  places 
of  danger  might  protect  themselves  from  injury:  Barkley  v. 
Missouri  Pac.  R'y  Co.,  96  Mo.  378;  Philadelphia  etc.  R.  R.  Co. 
V.  Layer,  112  Pa.  St.  414. 

3.  Defendant  moved  for  a  nonsuit  at  the  close  of  all  the 
evidence,  upon  two  grounds:  1.  That  the  evidence  did  not 
show  negligence  on  the  part  of  defendant;  and,  2.  That  the 
evidence  did  show  such  contributory  negligence  on  the  part  of 
plaintiff  as  should  prevent  his  recovery.  This  motion  was 
denied,  and  the  ruling  of  the  court  in  doing  so  is  assigned  as 
error. 

The  facts,  as  disclosed  by  the  evidence,  and  about  which 
there  is  no  real  controversy,  were  in  substance  as  follows:  On 
the  third  day  of  May,  1889,  plaintiff  was  nine  years  and  ten 
months  old,  and  was  a  bright,  intelligent,  and  active  boy. 
He  lived  with  his  parents  a  few  blocks  south  and  east  of  the 
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railroad.  The  railroad  runs  through  the  town  east  and  west, 
and  Oak  Street,  which  was  one  of  the  principal  streets  of  the 
town,  ran  north  and  south  across  the  railroad.  There  were 
two  sidetracks  and  one  main  track  across  Oak  Street.  The 
schoolhouse  was  on  the  north  side  of  the  railroad,  and  over 
Oak  Street  was  the  usual  route  from  the  house  of  plaintiff  to 
school.  On  said  day  plaintiff,  accompanied  by  his  sister, 
thirteen  years  of  age,  started  to  school  and  traveled  down 
Oak  Street,  as  usual,  to  the  railroad,  where  they  found  a  train 
of  freight  cars  standing  on  one  of  the  sidetracks  across  the 
street.  After  waiting  there  some  fifteen  minutes,  and  hear- 
ing, as  he  testified,  the  school  bell  ringing,  plaintiff  put  his 
hands  upon  the  cars  and  his  foot  between  the  drawheads,  and, 
just  as  he  went  to  go  over,  the  train  came  back  together  and 
caught  his  foot  between  the  drawheads;  he  stooped  down  and 
pulled  out  the  coupling  pin,  and  the  rest  of  the  train  started 
up.     Amputation  of  the  foot  was  necessary. 

Plaintiff  testified  that  a  man  crossed  before  him.  He  ad- 
mitted that  he  had  been  told  by  his  parents  that  it  was  dan- 
gerous to  attempt  to  cross  over  trains,  and  warned  not  to 
do  so;  he  knew  about  signals  of  whistling  and  ringing 
bells  on  engines,  and  that  there  was  a  street  three  hundred 
feet  west  of  this  crossing  on  which  he  could  have  crossed  the 
track,  and  by  which  he  could  have  gone  to  school.  The  evi- 
dence tended  to  prove  that  when  the  train  moved  back  no 
signal  was  given.  None  of  the  men  in  charge  of  the  train 
knew  that  plaintiff  was  at  the  time  attempting  to  cross  over 
it,  or  that  he  was  about  it  or  in  anywise  in  danger. 

The  court  admitted  over  defendant's  objection  the  charter 
of  the  town  and  an  ordinance  prohibiting  the  obstruction  of 
streets  by  trains  for  more  than  ten  minutes  at  any  one  time. 

It  will  be  seen  that  the  evidence  tends  to  prove  the  allega- 
tions of  the  petition  which  charge  negligence  of  defendant. 
The  petition  being  sufficient,  as  has  been  seen,  and  the  evi- 
dence tending  to  prove  its  charges,  a  case  was  made  for  the 
determination  of  the  jury  as  to  the  negligence  of  defendant. 

It  is  insisted  that  the  act  of  plaintiff,  having  the  intelli- 
gence, experience,  knowledge  and  general  capacity  he  was 
shown  by  the  evidence  to  possess,  in  placing  himself  on  the 
coupling  between  two  cars  in  a  train,  to  which  an  engine  was 
attached,  was  such  contributory  negligence  as  precluded  a 
recovery. 

It  must  be  conceded  that  for  a  boy  of  his  age  plaintiff  was 
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shown  to  possess  unusual  capacity.  He  was  bright,  intelli- 
gent, and  active,  had  some  knowledge  of  the  movement  of 
trains  and  the  use  of  train  signals,  and  admitted  that  he 
knew  it  was  dangerous  to  undertake  to  pass  through  between 
cars  in  a  train,  and  had  been  warned  by  his  parents  not  to 
attempt  to  do  bo.  It  also  appeared  that  another  convenient 
and  unobstructed  route  to  school  was  open  to  him.  It  may 
also  be  conceded  that  the  act  of  plaintiff,  when  measured  by 
the  standard  applied  to  an  adult  person  of  ordinary  prudence, 
was  a  negligent  act:  Hudson  v.  Wabash  etc.  R'y  Co.,  101  Mo. 
13;  Corcoran  v.  St.  LouU  etc.  R'y  Co.,  105  Mo.  899 j  24  Am  St. 
Rep.  394. 

It  was  said  in  Spillane  v.  Missouri  Pac.  Ry  Co.,  Ill  Mo. 
555,  that,  "  no  arbitrary  rule  can  be  established,  fixing  the 
age  at  which  a  child,  without  legal  capacity  for  other  pur- 
poses, may  be  declared  wholly  capable  or  incapable  of 
understanding  and  avoiding  dangers  to  be  encountered 
upon  railway  tracks.  It  is  a  question  of  capacity  in 
each  case."  Common  experience  and  observation  teach  us 
that  due  care  on  the  part  of  an  infant  does  not  require  the 
judgment  and  thoughtfulness  that  would  be  expected  of  an 
adult  person  under  the  same  circumstances.  In  the  conduct 
of  a  boy,  we  expect  to  find  impulsiveness,  indiscretion,  and 
disregard  of  danger,  and  his  capacity  is  measured  accord- 
ingly. A  boy  may  have  all  the  knowledge  of  an  adult  res- 
pecting the  dangers  which  will  attend  a  particular  act,  but  at 
the  same  time  he  may  not  have  the  prudence,  thoughtfulness, 
and  discretion  to  avoid  them,  which  are  possessed  by  the  or- 
dinarily prudent  adult  person.  Hence,  the  rule  is  believed  to 
be  recognized  in  all  the  courts  of  the  country,  that  a  child  is 
not  negligent  if  he  exercises  that  degree  of  care  which,  under 
like  circumstances,  would  reasonably  be  expected  of  one  of 
his  years  and  capacity.  Whether  he  used  such,  care  in  a 
particular  case,  is  a  question  for  the  jury:  Beach  on  Con- 
tributory Negligence,  sec.  117;  Eswin  y.  St.  Louis  etc.  Ry  Co., 
96  Mo.  290;  0' Flaherty  v.  Union  Ry  Co.,  45  Mo.  70;  100  Am. 
Dec.  343;  Plumley  v.  Birge,  124  Mass.  57;  26  Am.  Rep.  645; 
Meibus  v.  Dodge,  88  Wis.  300;  20  Am.  Rep.  6;  Western  ttc, 
R.  R.  Co.  V.  Young,  81  Ga.  397;  12  Am.  St.  Rep.  320. 

4.  Defendant  insists  that  the  ordinances  of  the  city,  limit- 
ing the  time  streets  might  be  obstructed  by  trairia  to  ten 
minutes,  was  not  authorized  by  any  provision  of  the  charter.' 

We  think  ample  authority  was  granted  this  city  under  its 
AM.  St.  Rkp.,  Vol.  XXXIV.  —25 
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charter  to  authorize  the  council  to  pass  the  ordinance  in  ques- 
tion. The  charter  gave  the  city  the  pight  and  control  ovei 
the  public  streets  and  the  council  power  to  pass  any  or- 
dinance "  usual  or  necessary  for  the  well-being  of  the  in- 
habitants." 

The  general  grant  of  power  to  municipal  corporations  to 
pass  ordinances  or  by-laws  for  the  general  welfare,  gives 
authority  to  pass  by-laws,  "reasonable  in  their  character,  up- 
on all  other  matters  [not  authorized  by  special  grant]  within 
the  scope  of  their  municipal  authority,  and  not  repugnant  to 
the  constitution  and  general  laws  of  the  state":  1  Dillon  on 
Municipal  Corporations,  sees.  315,  316. 

6.  During  the  trial  the  court  permitted  witnesses  to  testify 
that  while  plaintiflF  was  waiting  for  the  train  to  be  moved  ho 
saw  men  pass  over  between  the  cars.  We  do  not  think  there 
was  error  in  this.  The  evidence  bore  upon  the  question  of  the 
negligence  of  defendant  in  starting  the  train  without  signaL 
If  persons  were  climbing  over  the  train,  and  were  in  places 
of  danger  about  it,  due  care  would  have  required  notice  that 
it  would  move.  The  evidence  tends  to  show  the  situation  of 
persons  about  the  train  and  was  admissible.  The  same  char- 
acter of  evidence  was  admitted  without  objection  in  the  cases 
of  Gurley  v.  Missouri  Pac.  R'y  Co.,  104  Mo.  215;  Brown  v. 
Hannibal  etc.  R.  R.  Co.,  50  Mo.  461;  11  Am.  Rep.  420;  Still- 
ton  V.  Hannibal  etc.  R.  R.  Co.,  67  Mo.  672;  Philadelphia  etc* 
R.  R.  Co.  V.  Layer,  112  Pa.  St.  414j  and  Thurber  v.  Harlem 
Bridge  etc.  R.  R.  Co.,  60  N.  Y.  326. 

We  think  the  instructions  given  by  the  court  in  harmony 
with  the  legal  principles  herein  announced,  and  that  no  error 
was  committed. 

The  judgment  is  accordingly  aflBrmed. 


NEGLiaBKOB  —  Proximatb  Oausb — Intkeveninq  Agenct.  — The  proxi- 
mate cause  is  not  necessarily  the  last  act  nor  the  nearest  act  to  the  injury, 
but  may  be  such  an  act  wanting  in  ordinary  care  as  actively  aids  in  produc- 
ing the  injury  as  a  direct  and  existing  cause:  Gonzales  v.  Galveston,  84  Tex. 
8;  31  Am.  St.  Rep.  17,  and  note;  Railroad  v.  Kelly,  91  Tenn.  699;  30  Am. 
St.  Rep.  902,  and  note  with  the  cases  collected. 

Negligenob  —  When  a  Qdestion  for  the  Jurt.  —  When  the  eTidenca 
is  conflicting,  the  question  of  negligence  is  properly  one  for  the  jury:  Texat 
etc  R'y  Co.  v.  Robertson,  82  Tex,  657;  27  Am.  St.  Rep.  929;  Hinkle  v.  Rich- 
mond etc.  R.  R.  Co.,  109  N.  0.  472;  26  Am.  St.  Rep.  581,  and  note;  and 
whether  the  evidence  adduced  is  sufiScient  to  prove  negligence  is  for  the  de* 
termination  of  the  jury;  Carter  v.  Oliver  Oil  Co.,  34  S.  C.  211;  27  Am.  Sb 
Bep.  815,  and  note. 
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Negligbnce  —  Measure  op  Liabilitt  of  Children  for.  —  The  measnra 
of  the  responsibility  of  a  child  for  negligence  is  his  capacity  to  see  and  appre- 
ciate danger:  Kehler  v.  Schwenk,  144  Pa.  St.  348;  27  Am,  St.  Rep.  633,  and 
note;  note  to  Ounn  v.  Ohio  etc.  R.  R.  Co.,  32  Am.  St.  Rep.  854.  The  care 
exercised  by  a  child  should  be  measuf  ed  by  the  degree  of  capacity  he  is  found 
to  possess:  Illinois  Cent.  R.  R.  Co.  v.  Slater,  129  111.  91;  16  Am.  St.  Rep.  2*2, 
and  note;  Strawhridge  v.  Brad/m-d,  128  Pa.  St.  200;  15  Am.  St.  Rep.  670, 
and  note;  Western  etc.  R.  R.  Co.  v.  Young,  81  Ga.  397;  12  Am.  St.  Rep.  320, 
and  note.  See  also  the  extended  note  to  Westbrook  v.  Mobile  etc  R.  R.  Co., 
14  Am.  St.  Rep.  590. 

Railroads.  —  The  Staking  ov  Cars  across  a  Highwat  in  the  railroad 
company's  yard  is  not  an  unlawful  act,  nor  is  it  negligence  per  se:  Kelly  v. 
Michigan  etc.  R.  R.  Co.,  65  Mich.  186;  8  Am.  St.  Rep.  876,  and  note;  but  in 
the  following  cases  it  was  held  to  be  negligence  per  se,  to  obstruct,  in  viola- 
tion  of  an  ordinance,  with  standing  cars,  a  public  street  in  actual  daily  use 
by  the  public:  Central  R.  R.  Co.  v.  Curtis,  87  Ga.  416;  McClain  v.  Brooklyn 
etc  R.  R.  Co.,  116  N.  Y.  459;  and  see  also  on  this  point,  Helhig  v.  MicJiigan 
etc  R.  R.  Co.,  85  Mich.  369. 

Railroads  —  Negligence  —  Climbing  over  Stationary  Cars. — The 
act  pf  climbing  over  standing  cars  is  such  contributory  negligence  as  to  pre- 
clude any  recovery  for  injuries  received  while  doing  so:  Corcoran  v,  St.  Louis 
etc.  R'y  Co.,  105  Mo.  399;  24  Am.  St.  Rep.  394,  and  note;  Howard  v.  Kansas 
City  etc.  R.  R.  Co.,  41  Kan.  403;  and  in  the  following  case  it  was  held  so  in 
the  case  of  a  child  who  attempted  to  climb  over  a  train  standing  across  a 
pablio  streets  Atehiton  etc.  B.  R.  Co,  v.  Plaskett,  47  Kan.  112. 
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Nkootiablb  Instruments  —  Interest  as  Aftectino  Nkgotiabilitt. — 
A  note,  otherwise  negotiable,  which  provides  that  it  shall  be,  "without 
interest  thereon  if  paid  at  maturity,  if  not  paid  at  maturity  to  bear  ten 
per  cent  interest  from  date,"  is  not  thereby  rendered  uncertain  as  to  the 
amount  to  be  paid,  nor  deprived  of  its  negotiability. 

James  T.  Burney,  for  the  appellant. 
Noah  M.  Oivan,  for  the  respondent. 

Black,  J,     This  case  was  certified  to  this  court  by  the 
Kansas  City  court  of  appeals.     The  plaintiflf  sued  the  defend- 
ant as  an  indorser  of  the  following  notes:  — 
"$194.25.  Lee's  Summit,  December  14,  1887. 

"  One  year  after  date  I  promise  to  pay  to  the  order  of  Dell 
Barker,  agent,  $194.25,  without  interest  thereon  if  paid  at 
maturity.  If  not  paid  at  maturity,  to  bear  ten  per  cent  in- 
terest from  date.  For  value  received.  Negotiable  and  pay- 
able at  the  Bank  of  Belton,  Bel  ton,  Missouri. 

"John  E.  Watson." 
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It  is  agreed  that  if  this  is  a  negotikble  promissory  note,  th« 
judgment  must  be  afl&rmed;  but  if  it  is  a  nonnegotiable  note, 
then  the  judgment  should  be  reversed.  An  additional  state- 
ment of  the  facts  is  therefore  unnecessary.  The  claim  of  th« 
defendant  is  that  the  words,  "  without  interest  thereon  if  paid 
at  maturity;  if  not  paid  at  maturity,  to  bear  ten  per  cent  in- 
terest from  date,"  render  the  note  uncertain  as  to  the  amount 
to  be  paid,  and  for  this  reason  it  is  not  a  negotiable  promis- 
sory note. 

It  is  everywhere  agreed  that  one  of  the  rules  in  regard  to 
negotiable  paper  is  that  the  amount  to  be  paid  must  be  cer- 
tain, and  not  made  to  depend  on  a  contingency.  There  is, 
however,  some  difference  of  opinion  in  the  application  of  the 
rule.  In  First  Nat.  Bank  v.  Gay,  63  Mo.  33,  21  Am.  Rep. 
430,  the  note,  besides  a  promise  to  pay  a  certain  sum  at  a 
specified  date  with  interest  from  maturity  at  a  given  rate, 
contained  these  words:  "And  if  not  paid  at  maturity,  and  the 
same  is  placed  in  the  hands  of  an  attorney  for  collection,  we 
agree  and  promise  to  pay  an  additional  sum  of  ten  per  cent 
as  attorney's  fees."  This  promise  to  pay  an  attorney's  fee 
was  held  to  destroy  the  negotiable  character  of  the  note,  be- 
cause the  payment  of  a  part  was  uncertain,  and  made  to 
depend  upon  a  contingency.  That  ruling  has  been  followed 
in  subsequent  cases,  and  is  now  the  settled  law  of  this  state, 
whatever  may  be  the  rule  in  such  cases  elsewhere:  Samstag 
V.  Conley,  64  Mo.  476;  First  Nat.  Bank  v.  Marlow,  71  Mo.  618; 
First  Nat.  Bank  v.  Jacobs,  73  Mo.  35.  To  load  down  negotia- 
ble paper  with  such  contingent  collateral  contracts  can  have 
no  other  effect  than  to  destroy  the  simplicity  of  such  paper; 
and  we  do  not  depart  in  the  least  from  the  rule  declared  in 
these  cases.  The  rule  as  to  the  degree  of  certainty  required 
in  the  statement  of  the  amount  to  be  paid  may  be  illustrated 
by  other  well-known  examples.  Thus  it  is  held  that  the 
negotiable  character  of  a  note  or  bill  is  destroyed  by  adding 
to  the  promise  to  pay  a  specified  sum  such  words  as  these: 
"All  other  suras  which  may  be  due";  "all  fines  according  to 
rule";  "the  demands  of  the  sick  club  at,  etc.,  in  part  of  in- 
terest": 1  Parsons  on  Notes  and  Bills,  37. 

But  it  seems  to  us  it  ought  to  be  conceded  without  argu- 
ment that  the  cases  before  cited  and  the  illustrations  just 
given  are  entirely  unlike  the  case  now  in  hand.  Tiedeman 
■ays:  "  It  is  also  somewhat  common  in  notes  that  are  payable 
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in  installments  to  provide  that,  if  the  maker  shall  fail  to  pay 
any  one  of  the  installments,  the  whole  sum  shall  become  due 
and  payable.  Sirt^h  a  note  is  held  to  be  negotiable."  He 
cites  Carlon  v.  Kenealy,  12  Mees.  &  W.  139,  which  sustains 
the  text.  He  goes  on  to  say:  *'  It  is  also  sometimes  provided 
in  notes  that,  if  any  installment  of  interest  should  not  be  paid, 
the  whole  debt,  principal  and  interest,  shall  then  become  due 
and  payable.  Such  a  note  would  undoubtedly  be  recognized 
as  negotiable,  there  being  no  difference  in  principle  between 
it  and  the  note  which  is  made  to  fall  due  upon  the  failure  to 
pay  an  installment  of  the  principal":  Tiedeman  on  Commer- 
cial Paper,  sec.  25  d.  In  Towne  v.  Rice,  122  Mass.  67,  it  is  said: 
"  An  additional  rate  of  interest  is  provided  for  if  the  note  shall 
not  be  met  at  maturity;  but,  as  the  sum  to  be  paid  is  still 
definite  and  payable  absolutely,  this  cannot  affect  the  negoti- 
ability." And  in  Riker  v.  Sprague  Mfg.  Co.,  14  R.  I.  402;  51 
Am.  Rep.  413,  it  is  held  that  the  reservation  in  a  note  of  the 
right  to  pay  the  same  before  maturity,  in  installments  of  not 
less  than  five  per  cent  of  the  principal,  does  not  render  the 
note  uncertain  as  to  the  amount  or  terms  of  payment. 

It  is  held  in  Pennsylvania,  as  by  this  court,  that  these  con- 
ditional "  collection-fee  "  contracts  destroy  the  negotiability  of 
a  note,  and  in  the  discussion  of  such  a  case  it  was  said:  "  In- 
terest and  costs  of  protest  after  nonpayment  at  maturity  are 
necessary  legal  incidents  of  the  contract,  and  the  insertion  of 
them  in  the  body  of  the  note  would  not  affect  its  negotiability. 
....  But  a  collateral  agreement,  as  here,  depending  too,  as 
it  does,  upon  its  reasonableness,  to  be  determined  by  the  ver- 
dict of  a  jury,  is  entirely  diflerent":  Woods  v.  North,  84  Pa. 
St.  407;  24  Am.  Rep.  201. 

Interest  is  but  an  incident  to  the  debt,  and  it  is  a  thing  as 
to  which  it  is  usual  and  customary  to  contract  even  in  nego- 
tiable paper.  Surely,  it  cannot  be  maintained  that  a  note 
ceases  to  be  negotiable  because  of  the  addition  of  such  words 
as,  "  with  interest  from  maturity  at  the  rate  of  eight  per  cent 
per  annum."  This  is  but  another  way  of  expressing  an  agree- 
ment that  if  the  note  is  not  paid  at  maturity  it  shall  from 
that  time  bear  interest  at  the  rate  of  eight  per  cent  per  an- 
num. The  only  difference  in  the  case  just  supposed  and  the 
one  in  hand  is,  that  here  the  principal  is  to  bear  interest  from 
the  date  of  the  note  if  not  paid  at  maturity,  instead  of  bear- 
ing interest  from  and  after  maturity.    In  both  cases  the 
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amount  to  be  paid  is  fixed,  definite,  and  certain.  Tlie  judgment 
of  the  Kansas  City  court  of  appeals  is,  therefore,  aflSrmed,  that 
court  having  affirmed  the  judgment  of  the  circuit  court. 

Negotiablb  Instruments.  —  Stipulations  as  to  Interest  not  Af- 
lEOTiNO  NEGOTiABiLixr:  See  notes  to  Jennings  v.  First  Nat.  Bank,  16  Am. 
St.  Rep.  214,  and  Citizens  Nat.  Bank  v.  Piollet,  12  Am.  St.  Rep.  862.  A 
note  providing  for  "interest  at  ten  per  cent  per  annum  until  paid,  seven  if 
paid  when  due,"  is  not  rendered  nonnegotiable  by  this  provision:  Smith  v. 
Crane,  33  Minn.  144;  53  Am.  Rep.  20,  and  especially  the  note  to  this  case. 
See  note  to  Woolley  v.  Sergeant,  14  Am.  Deo.  423;  also  Kirk  r.  Dodge  Couniy 
etc.  Ins.  Co.,  39  Wis.  138;  20  Am.  Rep.  39. 
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Feaudulbnt  Convetances  —  Question  for  Jurt.  —  When  a  sale  !•  ai* 
tacked  for  fraud  by  the  creditors  of  the  vendor,  and  the  consideration 
claimed  for  the  sale  is  the  surrender  of  certain  notes  against  the  latter, 
the  validity  of  such  notes  is  for  the  jury  to  determine  from  all  the  facta 
and  circumstances  in  evidence. 

Evidence.  —  A  Recital  in  an  Executor's  Settlement  that  a  certain 
sum  was  received  from  a  specified  person,  \rhen  placed  ia  evidence  to 
show  payment  of  a  note,  may  be  explained. 

Pbaudulent  Conveyances  —  Knowledqb  of  M'^endeb  as  Affectino  Va- 
lidity OF  Sale.  —  A  sale,  though  made  by  a  vendor  with  fraudulent 
intent,  will  not  be  declared  void  unless  the  vendee  had  actual  knowl* 
ledge  and  notice  of  such  intent.  Knowledge  of  facts,  which,  if  invea- 
tigated  and  followed  out,  would  lead  to  knowledge  of  the  fraud,  is  not 
sufficient  to  invalidate  the  transaction. 

Fraudulent  Con  vbyancbs  —  Pbeferencb  to  Creditors  —  Guiltt  Knowl- 
BDQE.  —  When  a  preference  is  given  by  an  insolvent  debtor  to  one  or 
mors  creditors  who  receive  goods  in  satisfaction  of  bona  fide  debts,  ao* 
taal  participation  in  the  fraud  is  necessary  to  render  the  acceptance  of 
the  goods  fraudulent.     Simple  knowledge  is  not  sufficient. 

Fbaudulent  Conveyances.  —  Inadequacy  of  Pkicb  in  the  sale  of  prop- 
erty by  an  insolvent  debtor  is  a  badge  of  fraud,  but  is  not  sufficient 
alone  to  raise  a  legal  inference  of  fraud,  unless  so  grossly  inadequate  aa 
to  strike  the  nnderstanding  at  once  with  the  conviction  that  the  sale 
never  could  have  been  made  in  good  faith. 

Fbaudulest  Conveyances  —  Inadequacy  of  Price  —  Question  for  Jury, 
The  fact  that  goods  transferred  by  an  insolvent  debtor  may  have  been 
largely  in  excess  of  the  debt  due  by  him  does  not  of  itself  make  the 
transaction  fraudulent  as  toother  creditors;  but  it  is  "ground  of  in- 
ference "  from  which  the  jury  may  draw  the  conclusion  that  a  prefer- 
ence was  made  in  fraud  of  other  creditors. 

Fraudulent  Conveyances  —  Fraud,  when  Question  fob  Jury. — When, 
in  a  transaction  between  an  insolvent  debtor  and  his  creditor,  an  infer- 
•nee  of  fraud  may  be  drawn  from  all  the  circumstances,  the  question 
should  be  submitted  to  the  jury  as  to  whether  the  transaction  is  fraudu- 
lent as  to  other  creditors  or  not. 
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D.  P.  Dyer  and  David  Goldsmith,  for  the  appellant. 

C.  H.  Krum,  John  C.  Orrick,  and  Frank,  Dawson,  and  Oar* 

vin,  for  the  respondent. 

Macfarlane,  J.  This  is  an  action  upon  the  bond  of  defend- 
ant Mason,  as  sheriff  of  the  city  of  St.  Louis,  to  recover  dam- 
ages for  taking,  under  writs  of  attachment  issued  in  April, 
1888,  against  one  Isaac  Trepp,  and  selling  certain  goods 
claimed  by  plaintiff. 

The  answer  admits  the  seizure  and  conversion  of  the  goods, 
but  charges  that  they  were  in  fact  the  property  of  the  debtor, 
Isaac  Trepp,  and  were  transferred  to  plaintiff  fraudulently, 
and  with  intent  to  hinder,  delay,  and  defraud  his  creditors. 

Isaac  Trepp,  a  merchant  doing  business  in  Centralia,  Illi- 
nois, being  in  failing  circumstances,  on  the  eighteenth  day  of 
April,  1883,  sold  plaintiff  and  others  his  entire  stock  of  goods, 
which  were  at  once  moved  to  St.  Louis,  where  those  received 
by  plaintiff  were  attached  by  the  creditors  of  Trepp. 

The  evidence  shows  that  plaintiff  Salomon  and  Trepp  were 
brothers-in-law,  having  married  sisters,  who  were  the  daugh- 
ters of  one  Martin  Frank  of  New  York;  that  plaintiff  was  the 
executor  of  said  Frank,  and  as  such,  at  the  date  of  the  sale 
of  the  goods,  held  three  notes  against  Trepp  for  three  thou- 
sand five  hundred  dollars,  three  thousand  dollars,  and  two 
thousand  dollars,  respectively.  Plaintiff  claims  that  the 
goods  in  controversy  were  bought  and  paid  for  in  settlement 
of  these  notes.  The  good  faith  of  this  sale  constitutes  the 
matter  of  controversy  in  this  suit. 

1.  The  court  was  asked  by  plaintiff  to  instruct  the  jury,  as 
a  matter  of  law,  that  Trepp  was  indebted  to  plaintiff,  at  the 
date  of  the  sale  and  transfer  of  the  goods,  in  the  full  amount 
of  the  said  three  notes,  unless  the  three  thousand  five  liun- 
dred  dollar  note  had  been  paid,  and  that  the  burden  of  prov- 
ing payment  was  on  defendant. 

There  was  no  direct  evidence  tending  to  impeach  the  va- 
lidity of  the  three  notes;  but  the  evidence  did  tend  to  prove 
payment  of  the  one  for  three  thousand  five  hundred  dollars. 
The  instruction  was  asked  on  the  theory  that  the  notes  were 
prima  facie  valid,  and  proof  of  their  invalidity  should  be 
made  by  defendant. 

The  issue  in  the  case  was  whether  the  sale  was  fraudulent, 
and  not  whether  the  notes  were  valid.  The  question  of  the 
validity  of  the  notes  therefore  was  only  incidentally  involved 
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in  the  issue.  They  only  represented  the  consideration  for 
the  transfer  of  the  goods,  and,  as  between  the  maker  and  the 
payee,  were  prima  facie  valid. 

The  consideration  of  the  sale  was  one  of  the  necessary  ele- 
ments of  its  validity.  The  only  consideration  shown  or 
claimed  by  the  parties  to  the  transaction  was  the  surrender 
and  cancellation  of  these  notes.  If  the  notes  evidenced  valid 
subsisting  debts,  then  they  constituted  a  sufficient  considera- 
tion, as  between  the  parties,  for  the  sale  of  the  goods;  but 
when  the  validity  of  the  sale  is  challenged  by  third  parties 
*on  the  ground  of  fraud,  every  part  of  the  transaction,  includ- 
ing the  validity  of  the  consideration,  is  subject  to  investigation. 
We  do  not  think  that  notes  or  other  evidences  of  indebtedness 
between  the  parties  to  alleged  fraudulent  transactions  are,  as 
a  matter  of  law,  to  be  declared  valid.  Such  evidence  is  too 
easily  manufactured  to  be  allowed  conclusively  to  uphold  a 
transaction  the  good  faith  of  which  is  questioned.  In  de- 
termining such  question,  the  jury  should  be  allowed  to  judge 
of  the  whole  transaction  from  all  the  facts  and  circumstances 
in  evidence.     There  was  no  error  in  refusing  the  instruction. 

2.  At  the  trial,  for  the  purpose  of  proving  that  the  three 
thousand  five  hundred  dollar  note  had  been  paid  prior  to  the 
sale,  the  defendant  introduced  in  evidence  the  settlement  of 
plaintiff  as  executor  of  Frank,  one  item  thereof  with  which  he 
had  charged  himself  being,  "  cash  from  Isaac  Trepp,  three 
thousand  five  hundred  dollars."  Defendant  also  read  a  depo- 
sition of  plaintiff  taken  in  another  suit  involving  the  validity 
of  the  same  sale.  In  this  deposition  the  plaintiff  was  given 
an  opportunity  to  explain  the  charge  of  three  thousand  five 
hundred  dollars  contained  in  the  settlement. 

In  rebuttal  plaintiff  offered  to  read  a  deposition  of  one 
Mclntyre,  the  lawyer  who  prepared  the  settlement  for  him. 
By  this  witness  plaintiff  offered  to  prove  that,  when  the  set- 
tlement was  made,  he  had  told  witness  that  three  thousand 
dollars  of  the  three  thousand  five  hundred  dollar  charge  in 
the  settlement  was  the  three  thousand' dollar  note  which  the 
wife  of  plaintiff,  as  heir  of  Martin  Frank,  deceased,  received 
as  a  distributive  share  in  the  estate,  and  five  hundred  dollars 
he  himself  had  paid  to  the  estate  on  the  note.  This  evidence 
was  excluded  by  the  court. 

The  fact  which  the  insertion  of  the  item  in  the  settlement 
tended  to  prove  was  in  the  nature  of  a  declaration,  on  the 
part  of  plaintiff,  that  the  three  thousand  five  hundred  dollar 


Nov.  1892.]  State  v.  Mason.  393 

note  had  been  paid.  We  think  what  plaintiff  said  at  the 
time,  in  explanation  of  the  act,  was  admissible  as  a  part  oi 
the  transaction.  The  act  of  inserting  the  item  in  the  settle- 
ment should  be  viewed,  and  its  effect  judged,  in  the  light  of 
the  verbal  acts  of  plaintiff  while  doing  or  directing  it.  They 
were  admissible  as  indicating  the  intention  at  the  time,  "and 
are,  therefore,  admitted  in  proof  like  any  other  material  facts": 
1  Greenleaf  on  Evidence,  15th  ed.,  sec.  108;  State  v.  Gabrielf 
88  Mo.  638,  and  authorities  cited. 

3.  The  court  instructed  the  jury,  on  request  of  defendant, 
in  effect:  That  if  the  sale  was  made  by  Treppwith  intent  to 
hinder,  delay,  or  defraud  his  creditors,  and  plaintiff  "knew 
or  had  good  reason  to  know  of  such  intent "  at  the  time,  and 
that  the  value  of  the  goods  transferred  was  "  largely  ki  ex- 
cess "  of  the  amount  then  actually  due  on  said  three  notes,  the 
sale  was  fraudulent  and  void. 

A  sale,  though  made  by  the  vendor  with  a  fraudulent  in- 
tent, will  not  be  declared  void  unless  the  vendee  had  actual 
notice  and  knowledge  of  such  intent.  The  knowledge  of  facts, 
which,  if  investigated  and  followed  out,  would  lead  to  knowl- 
edge of  the  fraud,  is  not  deemed  sufficient  under  the  decisions 
of  this  court.  It  is,  "  not  the  duty  of  every  purchaser  of  goods 
to  inquire  into  the  motives  of  the  vendor  in  making  the  sale; 
for  such  a  rule  would  hamper  the  transfer  of  personal  prop- 
erty to  an  extent  which  would  be  detrimental  to  commerce 
and  subversive  of  the  policy  which  encourages  free  and  un- 
limited traflSc  in  such  property":  Van  Raalte  v.  Harrington^ 
101  Mo.  610;  20  Am.  St.  Rep.  626,  and  cases  cited;  Carroll  ▼. 
Hayward,  124  Mass.  120. 

The  court  goes  further  yet,  in  the  proof  required  to  establish 
fraud  in  a  preference  given  by  an  insolvent  debtor  to  one  or 
more  creditors,  when  goods  are  taken  in  satisfaction  of  bona 
fide  debts.  In  such  case  the  creditor  has  the  right  to  look 
after  his  own  interest,  and  is  not  required  to  consult  the  in- 
terest of  the  other  creditors;  an  actual  participation  in  the 
fraud  is  necessary  to  make  his  acceptance  of  the  goods  fraudu- 
lent. Simple  knowldge  is  not  enough:  Sexton  v.  Anderson,  95 
Mo.  379,  and  cases  cited;  Holmes  v.  Braidwood,  82  Mo.  610. 

It  is  evident  that  the  instruction  is  improper  in  predicating 
fraud  in  the  sale  upon  the  fraudulent  intent  on  the  part  of  the 
vendor,  and  only  "  good  reason  to  know  of  such  intent "  by 
the  vendee. 

4.  Omitting  from  the  instructions  that  part  relating  to  the 
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knowledge  of  plaintiff  of  the  fraudulent  intent  of  Trepp,  does 
enough  remain  to  make  it  a  proper  declaration  of  law?  If  the 
vendor  intended  fraud,  and  the  value  of  the  goods  was  largely 
in  excess  of  the  debts  surrendered,  would  the  sale  be  fraudu- 
lent, as  to  the  other  creditors,  as  a  matter  of  law? 

There  is  no  doubt  that  inadequacy  of  price  in  the  sale  of 
property  by  an  insolvent  debtor  is  a  badge  of  fraud;  but  it  is 
not  regarded  suflBcient  alone  to  raise  a  legal  inference  of  fraud, 
unless  so  grossly  so  as  to  "  strike  the  understanding  at  once 
•with  the  conviction  that  such  a  sale  never  could  have  been 
made  in  good  faith":  Bump  on  Fraudulent  Conveyances,  44, 
45;  Ames  v.  Gilmore,  Sd  Mo.  549;  8  Am.  &  Eng.  Enc}'.  of 
Law,  760. 

The  fact  that  the  goods  transferred  may  have  been  largely 
in  excess  of  the  amount  due  on  the  three  notes  did  not  itself 
make  this  transaction  fraudulent.  It  "  might  be  grounds  of 
inference"  from  which  the  jury  may  have  drawn  the  conclu- 
sion that  the  preference  was  made  in  fraud  of  other  creditors, 
and  the  instruction  should  have  been  so  framed  as  to  permit 
the  jury  to  draw  the  inference:  Bump  on  Fraudulent  Convey- 
ances, 84;  8  Am.  &  Eng.  Ency.  of  Law,  770. 

The  value  of  the  goods  sold  and  the  amount  due  on  the 
notes  were  both  disputed  facts,  which  must  have  been  known 
before  the  value  and  price  could  have  been  compared,  and  the 
adequacy  or  inadequacy  determined.  The  words  "  largely  in 
excess  "  used  in  the  instructions  are  too  indefinite  to  convince 
the  understanding,  as  an  inference  of  law,  that  the  transfer 
was  made  in  bad  faith.  We  think  the  court  erred  in  giving 
this  instruction. 

6.  Plaintiff  insists  that,  unless  one  or  more  of  the  notes  had 
been  paid,  there  was  no  evidence  of  fraud  in  the  case,  and  the 
court  should  have  so  instructed  the  jury.  Without  under- 
taking to  review  the  evidence,  but  after  a  careful  considera- 
tion of  it,  we  conclude  that  it  was  sufficient  to  authorize  the 
submission  of  the  issues  to  the  jury.  Fraudulent  transactions 
are  not  committed  openly,  and  in  the  light  of  day,  but  gen- 
erally with  secrecy,  and  with  a  view  of  concealing  the  evi- 
dence of  it.  Fraud  must,  therefore,  generally  be  inferred 
from  all  the  facts  and  circumstances  which  characterize  the 
transaction.  Where  an  inference  of  fraud  may  be  drawn. 
from  all  the  circumstances  the  question  should  be  submitted 
to  the  jury. 

Other  errors  are  assigned,  but  we  find  no  other  ruling  which 
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constitutes  reversible  error,  or  which  demands  special  consid- 
eration. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and 

the  cause  remanded.  

Praudulbnt  Conveyances  —  KNOwiiEDOB  o»  Vbndm  as  AiTBcrrnfO 
Validitt  or.  —  When  a  creditor  or  other  person  purchases  property  either 
real  or  personal  from  a  debtor  in  failing  circumstances,  three  things  must 
usually  concur  to  protect  the  purchaser's  title:  1.  He  must  buy  without 
notice  of  the  fraudulent  intent  on  the  part  of  the  Tender;  2.  He  must  be  a 
purchaser  for  a  valuable  consideration;  and  3.  He  must  have  paid  the  pur- 
chase money  without  knowledge  of  the  fraud.  It  follows  that  one  who  has 
purchased  property  paying  a  valuable  consideration  therefor  in  good  faith 
without  notice  of  the  fraudulent  purpose  of  the  grantor  acquires  a  good  title 
as  against  the  latter's  creditors:  Galbreath  v.  Cook,  30  Ark.  417;  CarnaJian  r. 
McCord,  116  Ind.  67;  Smith  v.  Sek,  lUInd.  229;  Des  Moines  Ins.  Co.  v.  Lent, 
75  Iowa,  522;  Paul  v.  Baugh,  85  Va.  955;  Hedwan  v.  Anderson,  6  Neb.  392. 
"But  the  consideration  paid,  though  valuable,  may  have  been  inadequate. 
The  inadequacy  of  the  consideration  does  not  necessarily  avoid  the  transfer. 
It  is,  however,  a  material  fact,  to  be  considered  by  the  jury  as  a  badge  of 
fraud;  and  may  operate  to  avoid  the  transfer  when,  either  alone  or  in  con- 
nection with  other  facts,  it  produces  the  conviction  that  the  transfer  was  not 
made  in  good  faith":  Freeman  on  Executions,  sec.  140.  Doubtless  the  inade- 
quacy may  be  so  gross  as  "to  shock  the  conscience,  and,  therefore,  to  con- 
stitute presumptive  evidence  of  fraud  ":  KuykendaU  v.  McDonald,  15  Mo. 
416;  57  Am.  Dec.  212,  and  note. 

Generally  speaking  no  rule  of  law  is  better  settled  than  that  to  ren- 
der a  conveyance  which  is  based  upon  a  valuable  consideration,  and  not 
fraudulent  on  its  face,  voidable  and  fraudulent  as  to  creditors,  there  must 
have  been  mutuality  of  participation  in  the  fraudulent  intent,  on  the  part 
both  of  the  vendor  and  the  purchaser:  Hedman  v.  Anderson,  6  Neb.  392; 
Oarland  r.  Rives,  4  Rand.  282;  15  Am.  Dec.  756;  Kenney  v.  Dow,  10  Mart. 
(La.)  577;  13  Am.  Dec.  342;  Smith  v.  Sehmilz,  10 Neb.  600;  Hatch  r.  Jordan, . 
74  111.  414;  Cmtia  v.  Valilon,  3  Mont.  153;  Oridley  v.  Bingham,  51  111.  153; 
Swing  V.  Runkle,  20  111,  448;  Hessing  v.  McCloskey,  37  111.  341;  Foster  v. 
Hall,  12  Pick.  89;  22  Am.  Dec.  400;  Splawn  v.  Martin,  17  Ark.  146;  Partelo 
r.  Harris,  26^Conn.  480;  Fifield  v.  Oaston,  12  Iowa,  218;  Steele  v.  Ward,  26 
Iowa,  535;  Leach  v.  Francis,  41  Vt.  670;  Catchings  v.  Harcrow,  49  Ark.  20; 
Beasley  v.  Bray,  98  N.  C.  266.  An  intent  on  the  part  of  the  maker  of  a 
deed  of  trust,  in  the  execution  of  the  instrument  to  hinder,  delay,  and  defraud 
his  creditors,  does  not  render  it  fraudulent  and  void,  unless  such  intent  was 
participated  in  by  the  beneficiaries  in  the  deed:  Byrne  v.  Becker,  42  Mo.  264. 
In  order  to  set  aside  a  deed  of  assignment  as  fraudulent,  the  creditors  must 
show  not  only  that  the  assignment  was  fraudulent  on  the  part  of  the  as- 
signor, but  also  that  the  fraud  was  participated  in  by  the  assignee:  State  r. 
Keeler,  49  Mo.  548;  and  in  order  that  a  mortgage  of  real  property  or  of  chat- 
tels shall  be  fraudulent  and  void  as  against  creditors  of  the  mortgagor  the 
intent  to  hinder  and  delay  them  must  be  entertained  by  both  mortgagor  and 
mortgagee:  Mdxsell  r.  Williamson,  35  111.  529.  When  a  deed  or  other  con- 
veyance is  executed  to  a  third  person  for  a  valuable  and  adequate  considera- 
tion without  knowledge  on  the  part  of  the  grantee  of  any  fraudulent  intent 
of  the  grantor  it  will  be  apheld  as  against  bia  creditors,  however  fraudulent 
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his  purpose  may  be.  To  vitiate  the  transfer  in  such  case,  the  grantee  must 
also  be  chargeable  with  knowledge  of  the  fraudulent  intent  of  the  grantor: 
Prewit  V.  Wilson,  103  U.  S.  22;  Ewing  v.  Cargill,  13  Smedes  &  M.  79;  Pal' 
mer  v.  Henderson,  20  Ind.  297;  Bhdgett  v.  Chaplin,  48  Me.  322;  Pierson  v. 
Tom,  1  Tex.  577;  Lee  v.  Abbe,  2  Root,  359;  1  Am.  Dec.  78;  Astor  v.  WelUt 
4  Wheat.  466.  The  fact  that  the  intention  of  the  debtor  in  making  a  mort- 
gage to  aecure  a  creditor  is  fraudulent,  is  not  of  itself  sufficient  to  make  th» 
mortgage  fraudulent  as  to  such  creditor,  if  he  in  no  way  participated  in  the 
fraud  or  aided  or  assisted  in  the  illegal  act:  Moline  Wagon  Co,  v.  Rummell, 
14  Fed.  Rep.  155;  and  when  an  insolvent  debtor  executes  a  mortgage  to  bona 
fide  creditors  with  the  design  of  hindering  and  delaying  other  creditors  in 
the  enforcement  of  their  claims,  and  the  evidence  fails  to  show  that  the 
mortgagees  had  any  intention  or  purpose  of  aiding  in  the  fraudulent  plans  of 
the  mortgagor,  except  so  far  as  is  necessary  to  secure  their  own  protection, 
the  mortgage  will  not  be  fraudulent  nor  void:  Kohn  v.  Clement,  58  Iowa, 
589.  In  order  to  set  aside  as  fraudulent  against  creditors,  a  sale  of  his  per- 
■onalty  or  a  deed  of  his  realty  by  a  debtor  who  is  insolvent,  or  in  failing  cir- 
cnmstances  with  intent  thereby  to  place  his  property  beyond  the  reach  of 
creditors,  or  to  hinder,  delay,  or  defraud  them,  the  purchaser,  whether  a 
creditor  or  a  third  person  paying  full  value,  will  be  protected  unless  he  par- 
ticipated in  or  was  cognizant  of  the  grantor's  fraudulent  and  unlawful 
motives  at  the  time  the  property  was  acquired:  Lehman  v.  Kelly,  68  Ala. 
192;  Roe  r.  Moore,  35  N.  J.  Eq.  526;  Spring  Lake  Iron  Go.  v.  Waters,  60 
Mich.  13. 

KwowN  iNSOLVBNcnr  OF  Grantor  will  not  affect  the  validity  of  the  con- 
veyance when  the  grantee  pays  full  value  and  has  no  notice  of  the  intended 
fraud  of  the  debtor,  for  it  is  well  established  that  a  third  party  may  with  a 
knowledge  of  the  failing  circumstances  of  a  debtor  buy  property  of  him  upon 
a  fair  consideration  actually  paid,  unless  he  is  aware  that  the  debtor  intended 
by  the  sale  to  defraud  his  creditors:  AlbertoU  v.  Branliam,  80  Gal.  631;  13 
Am.  St.  Rep.  200;  Olmstead  v.  Mattiaon,  45  Mich.  617;  Massie  v.  Enyart,  32 
Ark.  251;  Pochelu  v.  Catonnet,  40  La.  Ann.  327;  Beasley  v.  Bray,  98  N.  C. 
266.  The  purchase  by  one  partner  of  his  copartner's  interest  in  firm  prop- 
,  erty  is  not  rendered  void  for  fraud  by  the  mere  fact  that  the  buyer  haa 
knowledge  of  his  partner's  insolvency  when  he  has  no  reason  to  suppose  that 
it  is  the  intention  of  the  latter  to  defraud  his  creditors  by  the  sale:  Darland 
T.  Sosencrans,  56  Iowa,  122.  It  has  been  held,  however,  that  the  notorious 
insolvency  of  a  grantor  at  the  time  he  executes  a  deed  to  his  son-in-law 
is  evidence  tending  to  show  guilty  participation  on  the  part  of  the  grante* 
in  the  fraud  against  the  creditors:  Helms  v.  Oreen,  105  N.  0.  251;  18  Am. 
St.  Rep.  893;   Washburn  v.  Huntington,  78  Gal.  573. 

Right  of  Grkditor  with  Knowledqe  to  Securb  Himself.  — The  rule 
is  unquestionably  settled  that  it  is  no  objection  to  the  validity  of  a  convey- 
ance by  a  debtor  in  failing  circumstances  to  his  creditor  that  it  operates  to 
hinder  and  delay  other  creditors,  that  it  was  made  with  an  intent  on  the 
part  of  the  debtor  that  it  should  so  operate,  and  that  the  creditor  receiving  it 
was  aware  of  that  intent,  provided  he  received  it  with  the  honest  purpose  of 
securing  his  debt;  but  if  he  acted  from  a  desire  to  aid  the  debtor  in  defeat- 
ing other  creditors,  or  in  covering  up  his  property,  or  in  giving  him  a  secret 
interest  therein,  or  in  locking  it  up  in  any  way  for  the  debtor's  own  use  and 
benefit,  the  conveyance  will  be  held  fraudulent  and  voiA.'.^ Holmes  v.  Braid- 
wood,  82  Mo.  610;  Shelley  r.  Booths,  73  Mo.  74;  39  Am.  Rep.  481;  Brown  r. 
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Force,  7  B.  Mon.  357;  46  Am.  Dec.  519;  Brown  t.  Smith,  7  B.  Mon.  361; 

Andf.rson  v.  Warner,  5  III.  App.  416.  The  rule  is  generally  expressed  to  b« 
that  a  creditor  may  receive  payment  of  an  honest  debt  in  property  of  hia 
insolvent  debtor,  although  he  may  know  at  the  time  that  the  debtor's  intent 
in  making  the  payment  is,  and  that  the  necessary  eflfect  of  hia  act  will  be,  to 
place  the  property  beyond  the  reach  of  other  creditors:  Lewy  v.  Fiachl,  65 
Tex.  311;  Owens  v.  Clark,  78  Tex.  547;  Knower  v.  Central  Nat.  Bank,  124 
N.  Y.  552;  21  Am.  St.  Rep.  700;  Worland  v.  Kimherlin,  6  B.  Mon.  608;  44 
Am.  Dec.  785;  Schroeder  v.  Mason,  25  Mo.  App.  190;  Rosa  v.  Sedgwick,  69 
Cal.  247.  This  rule  may  be  illustrated  as  follows:  A  surety  may  buy  prop* 
crty  of  his  principal  to  pfotect  himself  or  his  suretyship,  although  the  pur« 
chase  may  operate  to  hinder  and  delay  creditors  of  the  principal  of  their 
demands,  and  although  the  surety  knew  that  the  debtor  intended  the  sale 
to  have  that  effect,  provided  he  did  not  participate  in  the  fraudulent  purpose 
of  the  debtor:  Albeit  y.  Besel,  88  Mo.  150.  Chattel- mortgage  security  is  not 
invalidated  by  the  mere  fact  that  the  creditor  knows  the  debtor  to  be  in  failing 
circumstances  and  that  the  intended  effect  of  taking  such  security  will  be  to 
delay  or  defeat  other  creditors  in  the  collection  of  their  debts:  Olmstead  v. 
Mattison,  45  Mich.  617;  Chase  v.  Walters,  28  Iowa,  460-469.  In  this  case  it 
was  said:  "When  two  or  more  bona  fide  creditors  are  engaged  in  a  race  for 
priority,  the  one  securing  it  cannot  have  his  right  defeated  and  be  post- 
poned to  a  more  tardy  or  less  fortunate  one  by  showing  the  fraudulent 
motive,  and  knowledge  of  it  by  the  creditor,  which  prompted  the  debtor  to 
give  such  priority.  Fraud  in  its  legal  sense  cannot  without  more  be  predi- 
cated upon  such  a  transaction."  A  sale  and  conveyance  of  goods  by  a  hus- 
band to  his  wife  will  not  be  held  fraudulent  as  to  his  creditors,  although 
accompanied  by  many  badges  of  fraud  and  circumstances  of  suspicion  and 
bad  faith  on  his  part,  when  the  evidence  fails  to  implicate  his  wife,  or  to 
charge  her  with  notice  of  the  husband's  fraudulent  intent.  If  a  creditor  pur- 
chases property  from  hia  debtor  who  is  insolvent,  and  who  the  creditor  knows 
is  attempting  to  dispose  of  his  property  to  defraud  his  creditors,  the  purchas- 
ing creditor  must  act  in  good  faith,  and  pay  or  allow  his  debtor  adequate 
prices  or  fair  value  for  the  property  purchased:  Letok  v,  Hughs,  49  Kan.  23. 
But  the  purchasing  creditor  cannot  go  beyond  the  permissible  purpose  of 
■ecuring  his  own  debt,  and  in  effecting  this  purpose  must  not  unnecessarily 
hinder  or  delay  other  creditors,  or  impair  their  rights  by  placing  it  in  the 
power  of  the  debtor  to  effectually  screen  a  part  of  the  proceeds  of  the  sale, 
when  he  has  knowledge  of  facts  sufBcient  to  create  a  reasonable  belief  of 
such  intention  on  the  part  of  the  debtor;  and  when  hia  purchase  is  made 
partly  in  money  and  partly  in  an  antecedent  debt,  the  same  rule  is  applicable 
as  to  third  persons  purchasing  for  a  new  consideration,  and  the  payment  of 
the  past  debt  is  only  a  circumstance  to  be  considered  in  determining  the 
good  faith  of  the  vendee  in  the  transaction:  Leiry  v.  Williams,  79  Ala.  171; 
Meyberg  v.  Jacobs,  40  Mo.  App.  128;  Black  v.  Vaughan,  70  Tex.  47.  When 
a  creditor  purchases  a  stock  of  goods  of  a  failing  debtor  and  in  addition  to 
the  settlement  of  the  claim  due  him  from  the  debtor,  pays  the  latter  a  part 
of  the  purchase  price  of  the  goods  in  money,  with  full  knowledge  of  his 
insolvency  and  also  of  his  intent  to  hinder  and  delay  hia  other  creditors 
from  collecting  claima  due  them  from  such  debtor,  the  sale  is  void:  Davis  v, 
McCarthy,  40  Kan.  18;  Herman  v.  McKinney,  47  Fed.  Rep.  758.  If  in  such 
case  the  creditor  has  no  actual  knowledge  of  the  fraud,  or  the  fraudulent 
design  of  his  debtor,  but  the  surrounding  circumstances  are  such  as  would 
put  a  prudent  man  on  inquiry,  which  if  prosecuted  diligently  would  dis- 
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close  the  frand,  he  cannot  be  deemed  a  honajide  pnrcliaser  for  value:  !!•* 
Donald  v.  Oaunt,  30  Kan.  693. 

Paeticipation  or  Knowledge  by  Third  Person  Purchasing. — Tha 
rule  as  to  a  third  person  purchasing  from  a  debtor  who  intends  by  the  sale 
to  defraud  his  crtditors,  is,  that,  as  between  the  purchaser  and  such  cred- 
itors, actual  knowledge  by  the  former  of  the  fraudulent  intent  of  the  debtor, 
or  an  active  participation  in  such  fraud,  will  avoid  the  sale  at  all  events. 
Thus  if  a  debtor  sells  his  goods  in  order  to  defraud  his  creditors,  and  the 
vendee  purchases  in  order  to  aid  in  the  perpetration  of  the  fraud,  or  has 
notice  thereof,  the  sale  is  void  as  against  creditors,  no  matter  what  price 
was  paid,  and  regardless  of  the  question  of  the  transfer  of  possession:  Stone 
V.  Spencei',  77  Mo.  356;  McKinnon  v.  Reliance  Lumber  Co.,  63  Tex.  30;  Weisi- 
ger  v.  Chisholm,  28  Tex.  780;  Eigenhrun  v.  Smith,  98  N.  C.  207;  Lane  v.  Star- 
key,  15  Neb.  285;  Chaffee  v.  QUI,  43  La.  Ann.  1054;  Renninger  v.  Spatt,  128 
Pa.  St.  525;  15  Am.  St.  Rep.  692;  Smith  v.  Collins,  94  Ala.  394.  In  Clements 
v.  Moore,  6  Wall.  299-312,  the  court  said:  "A  sale  may  be  void  for  bad  faith, 
though  the  buyer  pays  the  full  value  of  the  property  bought.  This  is  the 
consequence  where  his  purpose  is  to  aid  the  seller  in  perpetrating  a  fraud 
upon  his  creditors,  and  where  he  buys  recklessly  with  guilty  knowledge. 
When  the  fact  of  fraud  is  established,  the  buyer  loses  the  property  without 
reference  to  the  amount  or  application  of  what  he  has  paid,  and  he  can  have 
no  relief  either  at  law  or  in  equity.  When  the  vendor's  object  in  making 
the  sale  is  to  defeat  his  creditors,  three  conditions  must  concur  to  pro- 
tect the  purchaser's  title  as  against  such  creditors:  1.  He  must  buy  with- 
out notice  of  the  fraudulent  intent  of  the  vendor;  2.  He  must  be  a  pur- 
chaser for  a  valuable  consideration;  and  3.  He  must  have  paid  the  purchase 
money  before  he  had  notice  of  the  fraud:  Cheek  v.  Waldron,  39  Mo.  App.  21; 
McNichols  V.  Richter,  13  Mo.  App.  515;  ArnhoU  v.  Hartwig,  73  Mo.  485.  If 
the  vendee  purchases  at  a  grossly  inadequate  price,  without  actual  notice  of 
the  fraudulent  intent  of  his  grantor,  his  title  will  not  be  protected  as  against 
the  vendor's  creditors:  Oalbreath  v.  Cook,  30  Ark.  417;  especially  when  such 
transfer  is  between  relatives  or  husband  and  wife:  Milner  v,  Davis,  65  Iowa, 
265;  Ruse  v.  Bromberg,  88  Ala.  619;  Lewis  v.  Linscott,  37  Kan.  379.  Thus  a 
purchaser  of  an  entire  stock  of  goods,  constituting  the  whole  of  the  property 
of  the  debtor,  for  an  inadequate  price,  must  know,  without  anything  else, 
that  the  effect  of  his  purchase  will  be  to  hinder  and  delay,  if  not  to  defraud, 
the  creditors  of  such  debtor,  and  he  is  not  a  bona  fide  purchaser.  He  can- 
not close  his  eyes  to  the  circumstances  under  which  the  debtor  sells,  and 
if  he  buys  at  a  considerable  discount,  and  the  proposed  means  of  payment 
must  have  the  effect  of  delaying  the  seller's  creditors,  he  will  buy  at  his 
peril:  Reels  v.  Flynn,  28  Neb.  575;  26  Am.  St.  Rep.  351.  An  assignment 
of  wages  to  be  earned  in  the  future  under  an  existing  employment,  if  made 
as  a  device  by  the  assignor  to  defraud  his  creditors,  with  notice  to  the  as- 
signee of  that  fact,  is  fraudulent  and  void,  although  a  valuable  considera- 
tion is  paid:  O'Connor  v.  Meehan,  47  Minn.  247.  Participation  by  the  grantee 
may  be  proved  by  any  circumstances  sufficient  to  charge  his  conscience  with 
knowledge  or  notice  of  the  fraudulent  intent  and  design  of  the  grantor:  Hoyt 
V.  Turner,  84  Ala.  623.  The  above  rules  regarding  the  transfer  of  person- 
alty apply  with  equal  force  to  the  conveyance  of  real  estate.  Thus,  when 
a  vendor  conveys  real  property  with  the  intent  of  defrauding  his  creditors, 
and  such  fraudulent  intent  is  participated  in  by  the  vendee,  his  title  to  the 
property  will  not  be  protected,  although  he  paid  a  full  and  valuable  consid. 
•ration:  Cha'pel  v.  Clapp,  29  Iowa,  191;  Perry  v.  Hardison,  99  N.  C.  21.     The 
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transfer  of  such  property  mast  not  only  be  upon  a  valnaWe  consideration, 
but  it  must  be  bona  fide;  and  even  though  the  grantee  pays  a  valuable,  ade- 
quate, and  full  consideration,  yet  if  the  grantor  sells  for  the  purpose  of 
defeating  ;the  claims  of  his  creditors,  and  such  grantee  knowingly  assist* 
in  effectuating  such  fraudulent  intent,  or  even  has  notice  thereof,  he  will 
be  regarded  as  a  participator  in  the  fraud,  and  the  conveyance  will  be  deemed 
to  be  void:  Beidler  v.  Crane,  135  111.  92;  25  Am.  St.  Rep.  349;  Bowyer  v.  Mav 
tin,  27  W.  Va.  442;  Young  v.  Ward,  115  111.  264.  The  rule  is  especially 
strict  when  the  conveyance  is  between  relatives  or  husband  and  wife:  Peeler 
V.  Peeler,  109  N.  C.  628.  A  sale  of  land  made  with  intent  to  prevent  the 
collection  of  counsel  fees  allowed  the  defendant  in  a  divorce  proceeding  is 
fraudulent  as  to  the  attorney  to  whom  such  allowance  has  been  assigned, 
when  the  vendee  has  knowledge  of  such  intent  at  the  time  of  the  purchase 
although  he  purchased  exclusively  for  his  own  use,  and  paid  full  considera- 
tion: Qaresche  v.  MacDonald,  103  Mo.  1.  Although  the  vendor  at  the  time 
of  the  fraudulent  conveyance  retains  sufficient  property  to  pay  all  of  his 
indebtedness,  and  the  vendee  pays  the  purchase  money  in  full,  yet  if  the 
conveyance  is  made  with  intent  to  defraud  creditors,  and  this  is  known  to 
and  participated  in  by  the  vendee,  the  deed  is  void  as  to  such  creditors, 
if  its  enforcement  would  prejudice  their  interests:  Hudson  v.  Jordan,  108 
N.  C.  10.  And  when  the  conveyance  is  made  with  a  fraudulent  intent, 
which  is  participated  in  by  the  grantee,  it  may  be  avoided  as  well  by  subse- 
quent as  by  previous  creditors:  Dayv,  Cooley,  118  Mass.  524.  When  amort- 
gage  is  executed  for  the  purpose  of  defrauding  the  mortgagor's  creditors, 
and  is  taken  by  the  mortgagee  with  knowledge  of  that  purpose,  and  to  aid 
its  execution,  it  is  void  as  to  such  creditors,  although  founded  on  a  good  and 
valuable  consideration:  Moore  v.  Williamson,  44  N.  J.  Eq.  496;  Ci(y  Nai. 
Bank  v.  Goodrich,  3  Col.  139. 

Knowledge  of  Facts  Sufficient  to  put  on  Inquiry.  —  If  a  transfer  ia 
made  with  intent  on  the  part  of  the  seller  to  hinder,  delay,  or  defraud  his 
creditors,  and  such  intent  is  known  to  the  purchaser,  or  could  have  been 
knownjfrom  facts  within  his  knowledge,  and  sufficient  to  put  a  prudent  man 
on  inquiry,  and  which  by  the  use  of  ordinary  diligence  on  his  part  would 
have  led  to  a  knowledge  of  the  fraudulent  intent  of  the  seller,  the  sale  or 
conveyance  is  fraudulent  and  void  as  to  creditors,  although  a  full  considera- 
tion is  paid:  Hough  v.  Dickinson,  58  Mich,  89;  Bedford  v.  Penny,  58  Mich. 
424;  Doddv.  Gaines,  82  Tex.  429;  Traijlor  v.  Townsend,  61  Tex.  144;  Blum 
v.  Simpson,  66  Tex.  84;  71  Tex.  628;  Mills  v.  Howeth,  19  Tex.  257;  70  Am. 
Dec.  331;  Lyons  v,  Leahy,  15  Or.  8;  3  Am.  St.  Rep.  133;  Tufeurv.  Chase,  66 
Miss.  476;  14  Am.  St.  Rep.  577;  Williamson  v.  Wachenheim,  58  Iowa,  277; 
Jonea  v.  Hetheringlon,  45  Iowa,  681;  Bartles  v.  Gibson,  17  Fed.  Rep.  293; 
note  to  Van  Raalte  v.  Harrington,  20  Am.  St.  Rep.  632,  citing  many  cases; 
Temfle  v.  Smith,  13  Neb,  513;  Bollman  v.  Lucas,  22  Neb.  796;  Stixv.  Keith, 
85  Ala.  465;  Smith  v.  Collins,  94  Ala.  394.  Actual  knowledge  by  the  vendee, 
according  to  the  great  majority  of  the  cases,  of  the  fraudulent  intent  of  the 
Tender,  is  not  essential  to  render  the  sale  void,  and  when  facts  brought  to 
his  attention  are  of  such  character  as  to  awaken  suspicion,  and  lead  a  maa 
of  ordinary  sagacity  and  prudence  to  make  inquiry,  he  is  chargeable  with 
notice  of  the  fraudulent  intent,  and  with  participation  in  the  fraud.  Of 
oourse,  the  sufficiency  of  the  facts  to  arouse  his  suspicion  and  put  him  on  in- 
quiry is  a  question  to  be  determined  by  the  jury,  under  the  peculiar  cir- 
cumstances of  each  case:  Golloher  v.  Martin,  33  Kan.  252;  Kdlogg  v.  Aherin, 
48  Iowa,  299;  Zimmerman  v.  Heinrichs,  43  Iowa,  260;  Atwood  v.  Impson,  20 
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N.  J.  Eq.  151;  David  r.  Birchard,  53  Wis.  492-495;  Avery  v.  Johann,  27 
Wis.  246,  250;  Biddingerr.  Wiland,  67  Md.  359;  Hooser  v.  Hunt,  65  Wis.  71; 
Godfrey  v.  Miller,  80  Cal.  420;  Merchant's  Nat.  Bank  v.  Northrup,  22  N.  J. 
Eq.  58;  Crafts  v.  Belden,  99  Mass.  535;  Holcomhe  v.  EhrmanrUraut,  46  Minn. 
S97. 

In  determining  the  qnestion  vrhether  or  not  the  vendee  had  knowledge  of 
the  fraudulent  intent  of  the  vendor,  the  jury  should  take  into  consideration 
the  acts  and  declarations  of  the  respective  parties,  and  all  the  facts  and  cir< 
cumstances  surrounding  the  sale  or  conveyance,  and  if  the  knowledge  of  the 
purchaser  is  sufficient  to  put  him  on  inquiry,  then  the  jury  has  the  right  to 
infer  guilty  knowledge  on  his  part  of  the  fraudulent  character  of  the  trans- 
action: Oreenwell  v.  Nash,  13  Nev.  287.  "In  cases  of  this  nature,  two  facts 
are  to  be  shown:  1.  Fraud  on  the  part  of  the  vendor  of  the  property  in 
making  the  sale;  and  2.  Knowledge  of  such  fraud  on  the  part  of  the 
vendee  or  purchaser  at  the  time  of  purchasing,  or  knowledge  of  such  other 
facts  and  circumstances  by  the  vendee  as  ought  to  have  put  him  upon  in- 
quiry, and  would  have  led  to  an  ascertainment  of  the  truth,  or  as  will  afford 
reasonable  ground  for  the  inference  that  he  purposely  or  negligently  omitted 
to  make  those  inquiries  which  an  ordinarily  cautious  and  prudent  man  in  the 
same  situation  would  have  made.  Knowledge  by  the  vendee  of  the  fraudu- 
lent intent,  or  the  existence  within  his  knowledge  of  other  facts  and  circum- 
stances naturally  and  justly  calculated  to  awaken  suspicion  of  it  in  the  mind 
of  a  man  of  ordinary  care  and  prudence,  thus  making  it  his  duty  to  pause 
and  inquire,  and  a  wrong  on  his  part  not  to  do  so,  before  consummating  tna 
purchase,  is  essential  in  order  to  charge  the  vendee  in  every  such  case  with 
a  knowledge  of  facts  so  calculated  to  arouse  suspicion  that  the  vendee  can- 
not shut  his  eyes,  but  must  look  about  him  and  inquire":  Hopkins  v.  Langfon, 
80  Wis.  379-381.  "It  is  not,  however,  necessary  in  order  to  ascertain 
fraud,  that  direct  affirmative  or  positive  proof  of  fraud  shall  be  produced. 
Concerning  the  actions  of  men,  and  especially  when  prompted  by  the  secret, 
unexpressed,  hidden  motives  of  the  actors,  demonstration  is  certainly  not 
attainable,  nor  is  it  required.  As  is  the  case  with  respect  to  knowledge  on 
other  matters,  fraud  may  be  inferred  from  facts  that  are  established.  It  is 
enough  if  facts  be  established  from  which  it  would  be  impossible  for  the  mind 
fairly  and  reasonably  to  conclude  anything  other  than  that  there  must  have 
been  fraud  in  the  transaction":  Hickman  v.  Trout,  83  Va.  478-490.  "A  person 
who  deals  in  the  avails  of  a  scheme  to  defraud  creditors,  to  keep  what  he 
gets,  must  not  only  pay  for  it,  but  he  must  be  innocent  of  any  purpose  to  fur- 
ther the  fraud,  even  to  protect  himself.  Actual  notice  need  not  be  shown,  if 
the  purchaser  has  before  him,  at  the  time  of  his  purchase,  facts  and  circum- 
stances  from  which  a  fraudulent  intent,  either  past  or  present,  on  the  part 
of  the  vendor,  is  a  natural  and  legal  inference,  or  such  facts  or  circumstances 
of  suspicion  as  would  naturally  prompt  a  prudent  mind  to  further  inquiry 
and  examination,  which  if  pursued,  would  lead  necessarily  to  a  discovery  of 
the  corrupting  facts,  he  is  chargeable  with  notice.  A  person  who  willfully 
eloses  his  eyes  toward  seeing  what  he  believes  he  would  sea  if  he  kept  theui 
open,  must  be  considered  to  have  seen  what  any  man  with  his  eyes  open 
would  have  seen":  De  Witt  v.   Van  Sickle,  29  N.  J.  Eq.  209-215. 

It  is  contended  that  to  render  a  sale  of  goods  void  as  to  creditors  and  ven- 
dlors,  it  must  appear  from  the  evidence  not  only  that  the  intent  to  defraud 
his  creditors  by  such  sale  existed  in  the  mind  of  the  vendor,  but  also  that 
■nch  intent  was  known  to  the  vendee  and  participated  in  by  him;  that  the 
oourt  below  erred  in  refusing  to  instruct  as  asked;  and  that  the  instruction 
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given  was  erroneous.  But  this  is  not  true.  To  avoid  a  sale,  actual  notice 
to  the  purchaser  of  the  fraudulent  intent  of  the  vendor  is  not  necessary.  If 
-the  facts  and  circumstances  within  his  knowledge  are  sufficient  to  put  a  man 
of  common  sagacity  upon  inquirj',  and  with  the  use  of  reasonable  diligence 
to  lead  him  to  the  discovery  of  the  fraudulent  purpose  of  the  vendor,  and  he 
neglects  to  make  the  inquiry,  he  will  be  charged  with  notice  of  the  fraud- 
ulent intent.  No  purchaser  put  upon  inquiry  has  a  right  to  remain  willfully 
ignorant  of  facts  within  his  reach.  It  is  not  sufficient  for  his  protection  to 
show  that  he  is  a  purchaser  for  value;  he  must  also  be  an  innocent  purchaser. 
By  aiding  a  debtor  to  convert  his  property  into  money  or  promissory  notes, 
which  can  be  easily  concealed  from  his  creditors  and  placed  beyond  his  reach, 
with  notice,  actual  or  constructive,  that  he  is  doing  so  to  defraud  his  cred- 
itors, he  participates  in  the  fraud  of  the  debtor  by  assisting  him  in  carrying 
out  his  fraudulent  purpose  ":  Dyer  v.  Taylor,  50  Ark.  314-320.  When  a 
mortgage  is  made  with  intent  to  defraud  creditors,  and  the  circumstances 
are  such  as  should  awaken  the  suspicion  of  the  mortgagee  and  put  him  on 
inquiry  as  to  the  intent  with  which  the  mortgage  is  made,  he  will  be  charged 
with  notice  of  that  intent:  Moore  v.  Williamson,  44  N.  J.  Eq.  496.  As 
against  this  vast  array  of  authority,  cases  from  two  states  only  are  found 
which  squarely  maintain  the  opposite  doctrine.  One  of  these  states  is  Mis- 
souri, from  which  the  principal  case  is  taken,  and  where  the  doctrine  an- 
nounced in  that  case  may  now  be  said  to  be  firmly  established,  that  in  order 
to  avoid  a  conveyance  or  transfer  of  property  as  fraudulent  against  creditors 
of  the  vendor,  the  vendee  must  have  actual  knowledge  of  the  debtor's  fraud- 
ulent intent,  and  must  participate  therein,  and  that  constructive  notice  or  a 
knowledge  of  facts  which  would  put  a  prudent  man  on  inquiry  and  lead  to 
a  discovery  of  the  fraud,  are  not  sufficient  to  charge  him  with  notice  thereof. 
In  a  prior  Missouri  case.  Van  RaaUe  v.  Harrington,  101  Mo.  603,  20  Am.  St. 
Rep.  629,  the  court  held  that  when  a  vendee  has  paid  a  valuable  considera- 
tion, and  it  is  sought  to  avoid  the  sale  because  he  has  notice  or  knowledge 
of  a  fraudulent  intent  on  the  part  of  his  vendor,  the  question  to  be  submitted 
to  the  jury  is  whether  or  not  he  had  actual  notice  or  knowledge  of  the  fraud- 
ulent purpose  of  the  vendor,  and  not  whether  or  not  he  had  knowledge  of 
facts  which  would  put  a  prudent  person  on  inquiry,  which,  if  followed,  would 
lead  to  a  discovery  of  the  fraud.  The  courts  of  New  York  maintain  the 
same  doctrine,  namely,  that  to  render  a  sale  for  a  valuable  consideration 
invalid  as  to  creditors  of  the  vendor,  the  purchaser  must  have  actual  knowl- 
edge or  belief  that  the  sale  is  being  made  to  hinder  or  defraud  such  creditors; 
that  no  duty  of  active  vigilance  is  cast  upon  the  purchaser  which  requires  him 
to  suspect  or  investigate  the  motives  of  the  seller,  and  fraud  cannot  be  im- 
puted to  him  from  constructive  notice;  and  that  in  charging  the  vendee  with 
actual  knowledge  or  notice  of  the  fraudulent  intent  of  the  vendor,  it  may  be 
inferred  from  the  circumstances;  but  his  mere  negligence  or  want  of  diligence 
in  not  inquiring  into  facts  known  to  him  and  calculated  to  put  him  upon 
inquiry  is  not  sufficient  to  charge  him  with  notice  of  the  fraud.  Hence  the 
question  to  be  submitted  to  the  jury  is  whether  or  not  the  vendee  did  in 
fact  know  or  believe  that  the  vendor  intended  to  defraud  his  creditors,  and 
not  whether  or  not  he  was  negligent  in  failing  to  discover  the  fraudulent 
intent:  iitearns  v.  Gage,  79  N.  Y.  102;  Parker  v.  Conner,  93  N.  Y.  118;  45 
Am.  Rep.  178;  Bush  v.  Roberts,  111  N.  Y.  278;  7  Am:  St.  Rep.  741.  The 
doctrine  of  these  cases  has  met  with  severe  condemnation  in  many  instances, 
and  the  court  expressly  refused  to  follow  them  or  approve  the  doctrine  an- 
nounced in  Hoomr  v.  Hunt,  65  Wis,  71-79.  On  the  other  hand,  however, 
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the  doctrine  that  when  the  title  of  a  vendee  is  attacked  on  the  ground  of  an 
intent  on  the  part  of  the  vendor  to  defraud  hia  creditors  by  the  sale  or  con- 
veyance, it  is  necessary  to  avord  the  transfer  to  show  that  the  vendee  bad 
actual  knowledge  or  belief  that  the  vendor  had  such  intent,  and  that  although 
this  belief  may  be  inferred  from  the  circumstances,  it  is  not  enough  that  the 
vendee  had  reason  for  the  belief,  if  he  did  not  in  fact  hare  it  and  it  is  not 
showti  by  the  proof  to  have  existed,  has  been  adopted  in  Knower  v.  Cadden 
etc.  Co.,  57  Conn.  202,  and  in  Seavy  v.  Dearborn,  19  N.  H.  351.  Under  the 
rule  established  by  the  great  weight  of  authority,  namely,  that  when  the 
buyer  has  knowledge  of  facts  and  circumstances  such  as  would  put  an  ordi* 
narily  prudent  man  on  inquiry,  and  which,  by  the  exercise  of  reasonable 
diligence  on  his  part,  would  lead  to  knowledge  of  the  fraudulent  intent  of 
the  vendor  in  making  the  sale,  then  such  sale  is  fraudulent  and  void  as  to 
creditors  of  the  vendor,  the  vendee  must  be  in  possession  of  facts  sufficient 
to  put  him  on  inquiry,  and  need  not  heed  mere  suspicion  of  the  vendor's  in- 
tent not  founded  on  any  known  facts,  for  a  mere  suspicion  on  the  part  of  the 
purchaser  that  the  grantor  intends  to  defraud  creditors  by  the  sale  is  not 
sufficient  to  put  the  purchaser  on  inquiry  or  vitiate  the  sale:  Tuteur  v.  Chase, 
66  Miss.  476;  14  Am.  St.  Rep.  577;  Dodd  v.  Qaines,  82  Tex.  429;  Merchants' 
if  at.  Bank  v.  Northrwp,  22  N.  J.  Eq.  58. 

Proof  of  Knowlbdqk.  —  When  a  conveyance  made  by  a  debtor  is  at- 
tacked by  his  creditors  as  fraudulent,  the  burden  of  proof  is  first  upon  them 
to  show  the  intent  of  grantor  to  defraud.  This  for  the  reason  that  fraud  is 
never  presumed,  but  must  be  proved:  Kifp  v.  Lamoreaux,  81  Mich.  299; 
Paul  V.  Baugh,  85  Va.  955;  Nichols  v.  Bancrqfl,  74  Mich.  191;  Tillman  v. 
Heller,  78  Tex.  597;  22  Am.  St.  Rep.  77;  Giimea  v.  Hill,  15  Col.  359.  When 
the  fraudulent  intent  of  the  grantor  is  shown,  the  onus  of  proof  shifts  to  the 
purchaser  to  show  that  he,  in  good  faith,  paid  a  valuable  consideration; 
Smith  V.  Collins,  94  Ala.  394;  Tillman  v.  Heller,  78  Tex.  697;  22  Am.  St.  Rep. 
77;  Tredwell  v.  Graham,  88  N.  C.  209;  Thoringtm  v.  City  Council  qf  Mont' 
gomery,  88  Ala.  548;  Hodges  v.  Hickey,  67  Miss.  715.  And  when  this  is 
shown,  the  burden  of  proof  again  shifts  to  the  attacking  creditors  to  show 
that  at  the  time  of  the  transfer  and  payment  of  the  purchase  money,  the 
purchaser  participated  in  the  fraud,  had  notice  of  the  fraiidulent  intent  of 
the  grantor,  or  notice  of  such  facts  as  should  have  put  him  on  inquiry  which, 
if  followed,  would  have  led  to  knowledge  of  such  fraudulent  intent:  Smith 
T.  Collins,  94  Ala.  394;  Tillman  v.  Heller,  78  Tex.  597;  22  Am.  St.  Rep.  77; 
Baslain  v.  Christesen,  34  La.  Ann.  883.  The  rule  is  thus  laid  down  in  Craw- 
ford v,  Neal,  144  U.  S.  585:  The  burden  of  setting  aside  a  conveyance  made 
by  a  debtor  as  being  executed  with  intent  to  hinder,  delay,  or  defraud  cred- 
itors is  on  the  attacking  creditor;  but  when  the  fraudulent  intent  on  the 
part  of  grantor  is  shown,  and  the  circumstances  are  suspicious,  then  the 
purchaser  must  prove  that  he  paid  full  value,  and  then  the  attacking  cred- 
itor must  make  it  appear  that  the  purchaser  had  knowledge  of  the  fraud  at 
the  time  of  the  conveyance. 

VoLUNTABT  CONVEYANCES.  —  With  respect  to  the  grantee  of  a  voluntary 
eonveyance,  as  he  has  paid  no  consideration  he  has  no  equities  equal  or  par- 
amount to  those  of  the  pre-existing  creditors  of  the  grantor.  His  intent  it 
therefore  immaterial,  and  the  conveyance  to  him  must  stand  or  fall  accord- 
ing to  the  presumed  intent  of  the  grantor.  The  grantee  cannot  support  the 
conveyance  by  showing  his  entire  innocence  or  want  of  knowledge  of  the 
intent  or  circumstances  of  the  grantor;  note  to  Hagerman  v.  Buchanan,  14 
Am.  St.  Rep.  748,  citing  many  cases  and  treating  the  subject  of  voluntary 
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conveyances  at  considerable  length.     See  also  Lyons  v.  Leahy,  15  Or.  8;  3 ' 
Am.  St.  Rep.  133. 

Purchaser  from  Fraudulent  Grantee. — A  bona  Jide  purchaser  for 
value  without  notice  from  a  fraudulent  grantee  takes  a  good  title  as  against 
the  creditors  of  the  fraudulent  grantor:  Zoeller  v.  Riley,  100  N.  Y.  102;  63 
Am,  Rep.  157;  Scheblt  v.  Jordan,  30  Kan.  353;  Neal  v.  Qregory,  19  Fla.  356; 
Mansfield  v.  Dyer,  131  Mass.  200.  A  purchaser  from  a  fraudulent  grantee 
may,  as  against  the  creditors  of  the  grantor,  set  up  the  defense  of  a  bona  fide 
purchase  for  a  valuable  consideration  without  notice  when  the  deed  is  not 
fraudulent  and  void  on  its  face;  but  if  the  deed  is  fraudulent  on  its  face  as 
against  such  creditors,  the  purchaser  from  the  fraudulent  grantee  cannot 
claim  protection:  Thames  v.  Remhert,  63  Ala.  561.  A  purchaser  from  a 
fraudulent  grantee  who  takes  with  notice  of  the  fraud  acquires  the  title  sub- 
ject  to  all  the  infirmities  with  which  it  was  affected  in  the  hands  of  such 
fraudulent  grantee:  Wilcoxstn  v.  Morgan,  2  Col.  473;  Manhattan  Co.  v.  Evert' 
$on,  6  Paige,  457. 

A  purchaser  from  a  bona  fide  purchaser,  although  he  has  notice  of  the 
fraudulent  intent  of  the  original  grantor,  will  generally  take  a  good  title  as 
against  such  grantor's  creditors:  Allison  v.  Hagan,  12  Nev.  38;  Studahaker  v. 
Langard,  79  Ind.  320-325;  Fulton  v.  Woodman,  54  Miss.  159.  For  example, 
when  the  grantee  of  real  estate  who  is  a  purchaser  for  a  valuable  considera- 
tion and  in  good  faith  conveys  such  land  to  the  wife  of  the  fraudulent  gran- 
tor, the  wife  takes  title  freed  from  the  demands  of  her  husband's  creditors, 
although  she  has  notice  of  the  fraudulent  intent  of  her  husband,  no  money 
of  such  husband  being  put  into  the  purchase:  Evans  v.  Nealis,  69  Ind.  148. 

A  fraudulent  grantee  who  obtains  property  of  a  debtor  with  notice  that 
the  purpose  of  such  debtor  is  to  hinder,  delay,  or  defraud  his  creditors,  can- 
not be  protected  as  against  such  creditors,  and  if  he  sells  the  property  to  a 
bona  fide  purchaser  for  value,  he  is  liable  to  the  creditors  of  the  fraudulent 
grantor  for  the  amount  of  consideration  received  from  his  grantee:  Smith  v. 
Sands,  17  Neb.  498;  Williamson  v.  Williams,  11  Lea,  356;  Ferguson  v.  Hill' 
man,  55  Wis.  181. 
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Fbactiob  on  Appeal  —  Review  of  Error.  —  The  action  of  the  court  below 
in  sustaining  a  motion  to  strike  out  part  of  a  petition  will  not  be  re- 
viewed on  appeal  unless  assigned  as  error  on  the  motion  for  a  new  trial. 

Construction  Contracts  —  Measurements  of  Engineer,  when  Conclu- 
sive and  Binding.  —  A  stipulation  in  a  construction  contract  with  a 
railway  company  that  it  shall  be  executed  under  the  direction  of  tha 
company's  engineer,  by  whose  measurements  and  calculations  the 
amount  of  work  performed  shall  be  determined,  and  whose  determina- 
tion shall  be  final  and  conclusive,  is  valid  and  binding  although  the  en- 
gineer is  a  stockholder  in  the  company. 

Construction  Contracts  —  Conclusiveness  of  Engineer's  Estimates  — 
Pleading.  — In  an  action  to  recover  for  work  performed  under  a  construc- 
tion contract  which  stipulates  that  it  shall  be  executed  under  the  direo- 
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tion  of  a  certain  engineer,  by  whose  measurements  the  amount  of  work 
performed  shall  be  determined,  and  whose  determination  shall  be  con- 
clusive, the  approval  of  the  work  by  the  engineer  must  be  alleged  and 
proved. 

Construction  Contracts  —  Engineer's  Estimates — Pleading  andPkooi'. 
When  in  an  action  to  recover  for  work  done  under  a  construction  con« 
tract  which  stipulate!  that  the  amount  of  work  performed  shall  be  de- 
termined by  the  estimates  of  a  certain  engineer,  and  whose  determinatioa 
shall  be  conclusive,  the  complaint  sets  out  the  contract  and  alleges  that 
the  engineer,  though  often  requested,  failed  to  make  the  measurements 
as  reqiiired  therein,  and  to  certify  them,  and  that  his  failure  so  to  do 
was  fraudulent  and  collusive  with  defendant,  and  this  is  denied  by  an- 
swer setting  out  the  final  estimate  of  the  engineer,  which  is  alleged  in 
reply  to  be  made  in  violation  of  the  contract,  and  fraudulent,  the  plain- 
tiff must  show  that  the  engineer  has  refused  to  make  an  estimate  as  re- 
quired by  the  contract,  after  demand,  before  he  can  introduce  evidence 
under  a  quantum  meruit  count  in  his  complaint  of  the  amount  and  value 
of  the  work  done;  but  he  is  not  compelled  to  prove  such  refusal  by  the 
engineer  himself,  and  may  prove  it  by  any  witness  who  knows  the  facts. 

Construction  Contracts  —  Engineer's  Estimates  —  Conclusiveness  of — 
Pleading  and  Proof.  —  In  an  action  to  recover  for  work  performed 
under  a  construction  contract  which  stipulates  that  the  amount  of  work 
done  shall  be  determined  by  the  measurements  of  a  certain  engineer, 
whose  determination  shall  be  conclusive,  the  plaintiff  may,  under  a 
quantum  meruit  count  in  the  complaint,  show  his  compliance  with  the 
contract;  that  the  engineer  misconstrued  it  and  failed  to  make  the 
measurements  as  required  by  it;  and  he  may  also  show  the  amount  and 
value  of  the  work  done,  notwithstanding  an  allegation  in  the  answer 
that  an  estimate  of  measurements  was  made  by  the  engineer. 

Construction  Contracts— Engineer's  Estimates  —  Attack  on  foh 
Fraud  or  Mistake.  — In  an  action  to  recover  for  work  done  under  a 
construction  contract  which  stipulates  that  the  amount  of  work  shall 
be  determined  by  the  measurements  and  certificate  of  a  certain  engineer, 
which  shall  be  conclusive,  such  estimate  and  certificate  may  be  impeached 
for  fraud  or  gross  mistake  implying  bad  faith;  otherwise  they  are  con- 
clusive, and  so  is  his  classification  of  material  removed  when  this  is  left 
by  the  contract  to  his  judgment,  and  no  fraud  is  shown. 

OOHSTRUCTiON  Contracts  Quantum  Meruit — Limit  of  Recovery. — In 
an  action  on  a  quantum  meruit  to  recover  for  work  done  under  a  con- 
struction contract,  the  plaintiff  cannot  recover  more  than  the  contract 
price. 

Construction  Contracts  —  Engineer's  Estimates  —  Impeachment  of  for 
Fraud  —  Insufficiency  of  Pleading.  —  In  an  action  to  recover  for 
work  perform.ed  under  a  construction  contract  which  provides  that  the 
amount  of  work  done  shall  be  determined  by  the  measurements  of  a 
certain  engineer,  an  allegation  that  the  latter  fraudulently  failed  to 
make  or  certify  measurements  as  required  by  the  contract,  is  insufficient 
to  warrant  the  reception  of  evidence  to  impeach  any  measurement  made 
by  him,  as  it  does  not  give  any  information  as  to  the  nature  of  the 
fraudulent  acts  relied  upon,  and  the  latter  must  be  alleged  aa  well  as 
proved. 

OOHSTRUCTION    CONTRACTS  —  RiGHT  TO   RECOVER  AT  LaW,  —  When  a  COU- 

itruotion  contract  provides  that  the  amount  of  work  done  thereunder 
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shall  be  determined  by  the  measnrements  of  a  certain  engineer,  his  esti- 
mates and  award  may  be  impeached  for  fraud  or  gross  mistake  in  an 
action  at  law  as  well  as  by  suit  in  equity,  and  on  a  quantum  meruit  the 
plaintiff  may  recover  the  value  of  the  work  done. 

CONSTBUOTIOK    CONTRACTS — LlEN    OnDER   AND   AMENDMENT  OF.  — A  COn- 

traotor  who  has  done  work  under  a  construction  contract  is  entitled  to 
one  valid  mechanic's  lien  for  the  work  done,  and  if  the  first  one  filed  ia 
faulty  and  defective  he  may  file  another  and  perfect  one  within  ninety 
days  from  the  time  the  work  is  finished. 

Construction  Contracts  —  Mechanic's  Lien  —  Validity  against  As- 
signee. —  When  a  contractor  who  has  performed  work  under  a  con- 
atrnction  contract  files  a  perfect  mechanic's  lien  for  the  work  done  and 
materials  furnished,  as  required  by  the  statute  within  ninety  days  from 
the  time  the  work  is  finished,  such  lien  is  valid,  not  only  against  the 
party  with  whom  the  contract  was  made,  but  also  against  its  assignee 
who  takes  with  notice  and  who  assumes  to  pa,y  its  grantor's  debts;  nor 
will  the  fact  that  the  contractor  has  accepted  money  due  on  his  contract 
from  the  assignee  affect  the  validity  of  the  lien  as  against  the  assignor. 

Construction  Contract  —  Mechanic's  Lien  —  Filing.  —  When  during 
the  progress  of  work  under  a  construction  contract,  the  party  making 
the  contract  sells  to  another,  and  the  latter  assumes  to  pay  its  grantor's 
debts,  the  contractor  need  not  file  his  lien  for  the  work  done  within 
ninety  days  of  the  sale,  but  may  file  it  within  ninety  days  from  the  time 
the  work  is  finished,  and  it  will  then  be  valid  as  against  such  grantee 
who  takes  with  notice  of  the  obligation. 

Boyle,  Adams,  and  McKeighan,  and  Berry  and  ThompsoUf 
for  the  appellants. 

Gardiner  Lathrop  and  B.  E.  Guthrie,  for  the  respondents. 

Gantt,  p.  J.  In  the  year  1887  the  Chicago,  Santa  Fe,  and 
California  Railway  Company  of  Iowa,  a  corporation  of  the 
state  of  Iowa,  began  the  construction  of  a  line  of  railroad  from 
Kansas  City,  Missouri,  through  Missouri  and  Iowa  to  the 
Mississippi  River,  and  the  Chicago,  Santa  Fe,  and  California 
Railway  Company,  an  Illinois  corporation,  began  the  con- 
struction of  a  railroad  from  the  Mississippi  River  to  Chicago 
in  continuation  of  the  other  line.  A.  A.  Robinson  was  second 
vice  president  and  chief  engineer  of  the  Illinois  company. 
B.  F.  Booker  was  chief  engineer  of  the  Iowa  company. 

On  the  12th  of  January,  1887,  the  plaintiffs  in  this  action 
entered  into  a  written  contract  with  the  Iowa  corporation  to 
do  the  following  work:  "  The  grubbing,  clearing,  and  grading, 
including  the  furnishing  of  materials  as  specified  in  said  con- 
tract, to  complete  the  roadbed  and  prepare  the  same  ready 
for  receiving  the  superstructure  upon  thatportxon  of  said  rail- 
road described  in  said  contract  as  sections  seventy-five  to 
ninety- four,  inclusyre,  in  division  three,  which  said  sections 
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of  said  road  commenced  about  three  miles  west  of  Grand 
River,  in  the  county  of  Carroll,  and  terminated  at  the  easterly 
end  of  said  section  one  hundred  and  fourteen,  in  the  county 
of  Macon,  running  through  parts  of  Carroll,  Chariton,  Linn, 
and  Macon  counties,  in  the  state  of  Missouri." 

Said  contract  contained,  among  others,  the  following  pro- 
visions: "  The  work  shall  be  executed  under  the  direction  and 
supervision  of  the  chief  engineer  of  said  railway  company  and 
his  assistants,  by  whose  measurements  and  calculations  the 
quantities  and  amounts  of  the  several  kinds  of  work  per- 
formed under  this  contract  shall  be  determined,  and  whose 
determination  shall  be  conclusive  upon  the  parties;  and  who 
shall  have  full  power  to  reject  or  condemn  all  work  or  mate- 
rials which  in  his  or  their  opinion  do  not  fully  conform  to  the 
spirit  of  this  agreement;  and  said  chief  engineer  shall  decide 
every  question  which  can  or  may  arise  between  the  parties, 
relative  to  the  execution  thereof,  and  his  decision  shall  be 
binding  and  final  upon  both  parties.  And,  whereas  the 
classification  of  excavation  provided  for  in  the  annexed  speci- 
fications is  of  a  character  that  makes  it  necessary  that  special 
attention  should  be  called  to  it,  it  is  expressly  agreed  by  the 
parties  to  this  contract  that  the  determination  by  the  meas" 
urements  and  calculations  of  the  said  engineer  of  the  respec- 
tive quantities  of  such  excavation  shall  be  final  and  conclu- 
sive. 

"The  aforesaid  party  of  the  second  part  hereby  agrees  that 
whenever  this  contract  shall  be  completely  performed  on  the 
part  of  the  said  party  of  the  first  part,  and  the  engineer  has 
certified  the  same  in  writing,  the  said  party  of  the  second 
part  shall,  within  ten  days  thereafter,  pay  to  said  party  of  the 
first  part  any  remaining  sums  due  for  said  work  according  to 
this  contract. 

"It  is  further  agreed  between  the  parties  that  monthly 
payments  shall  be  made  by  the  party  of  the  second  part,  on 
the  certificate  of  the  engineer  for  work  done,  deducting  ten 
per  cent  from  the  value  of  work  done,  as  agreed  compensation 
for  damages,  to  be  forever  retained  by  the  party  of  the  second 
part,  in  case  the  whole  amount  of  work  herein  named  shall 
not  be  done  in  accordance  with  this  agreement. 

"  For  the  purpose  of  avoiding  all  causes  of  difference  or  dis- 
pute between  the  parties  to  this  contract,  relative  to  its  true 
intent  or  meaning,  and  for  the  purpose  of  adjusting  in  an 
amicable  manner  any  difi'erence  that  may  or  can  arise  relative 
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thereto,  it  is  hereby  mutually  understood  and  agreed  by  the 
parties  as  follows,  to  wit:  — 

"  1.  No  extra  charges  will  be  claimed  or  allowed  on  account 
of  changes  either  in  the  line  or  grade  of  the  road,  the  prices 
herein  mentioned  being  considered  as  full  compensation  for 
the  various  kinds  of  work  herein  agreed  to  be  performed. 

"  2.  Whenever  work  is  required  to  be  done  which  is  not 
now  contemplated  or  covered  by  the  prices  herein  mentioned, 
the  engineer  shall  fix  such  prices  for  the  work  as  he  shall  con- 
sider just  and  equitable,  and  the  said  parties  shall  abide  by 
such  prices;  provided,  the  party  of  the  first  part  enter  upon 
and  commence  such  work  with  full  knowledge  of  the  price  so 
fixed  by  the  engineer;  but,  if  the  party  of  the  first  part  decline 
executing  said  work  at  the  price  fixed  by  the  engineer,  then 
the  party  of  the  second  part  may  enter  into  contract  with  any 
person  or  persons  for  its  execution,  the  same  as  if  this  con- 
tract had  never  existed;  and  if  extra  work,  or  work  not  pro- 
vided for  in  this  contract,  is  performed  by  the  contractors 
without  protest  or  notice  in  writing  to  the  engineer,  and  to  the 
party  of  the  second  part,  before  prices  shall  have  been  fixed 
to  such  work,  then  the  engineer  shall  estimate  the  same  at 
such  prices  as  he  shall  deem  just  and  reasonable,  and  his  de- 
cision shall  be  final,  and  the  party  of  the  first  part  shall  ac- 
cept of  such  prices  in  full  satisfaction  of  all  demands  against 
the  party  of  the  second  part  for  said  extra  work.  But  nothing 
shall  be  deemed  extra  work  that  can  be  measured  or  estimated 
under  the  provisions  of  this  contract." 

The  specifications  attached  to  said  contract,  and  made  a 
part  thereof,  contained,  among  others,  the  following  provi- 
sions: *'  Loose  rock  shall  comprise:  1.  Shale  of  soapstone 
lying  in  its  original  or  stratified  position,  coarse  boulders  in 
gravel,  cemented  gravel,  hard  pan,  or  any  other  material  re- 
quiring the  use  of  pick  or  bar,  or  which  cannot  be  plowed 
■with  a  strong  ten-inch  grading  plow  well  handled,  behind  a 
good  six-mule  or  horse  team;  2.  Detached  rock  or  boulders  iu 
masses  exceeding  one  and  one  half  cubic  feet  and  less  than 
one  cubic  yard. 

"Solid  rock  shall  comprise:  1.  Rock  in  solid  beds  or  masses 
in  its  original  or  stratified  position;  2.  Boulders  or  detached 
masses  of  rock  exceeding  one  cubic  yard,  and  all  other  ma- 
terial which  in  the  judgment  of  the  engineer  cannot  be  re- 
moved without  being  blasted. 

"  2.  Measurement  will  be  made  by  the  cubic  yard  of  twenty- 
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Beven  (27)  cubic  feet  from  true  measured  prisms  indicated  by 
the  cross-section  notes  or  slope  stakes  of  the  engineer. 

"When  measurement  is  made  in  embankment,  an  allow- 
ance for  shrinkage  will  be  used  in  making  estimates  as  fol- 
lows: Ten  per  cent  on  casting  or  shovel  work,  five  per  cent 
on  scraper  work,  and  seven  per  cent  on  wagon  work.  These 
percentages  may  be  deducted  from  the  true  measured  prisms, 
or  the  embankments  may  be  required  to  be  raised  that  much 
higher,  at  the  discretion  of  the  engineer." 

The  contract  is  set  out  in  full  in  the  petition.  The  plain- 
tiffs entered  upon  the  work  of  performing  said  contract  on  or 
about  the  seventh  day  of  February,  1887,  and  completed  the 
same  on  or  about  the  nineteenth  day  of  January,  1888. 

On  or  about  the  fifteenth  day  of  July,  1887,  the  said  rail- 
way company  of  Iowa,  executed  and  delivered  to  the  said  de- 
fendant, the  Chicago,  Santa  Fe,  and  California  Railway  Com- 
pany, a  conveyance  of  all  its  road,  its  railway  property,  cor- 
porate rights  and  franchises,  including  said  roadbed  being 
constructed  by  appellants,  and  the  said  grantee  company 
assumed  and  agreed  to  pay  all  the  debts,  and  carry  out  and 
execute  all  the  contracts,  of  the  said  grantor  company.  And 
the  said  grantee  company  took  possession  of  the  road,  and 
the  contract  after  that  time  was  carried  on  under  the  direc- 
tion and  superintendence  of  the  engineers  of  said  company. 

On  the  thirteenth  day  of  March,  1888,  plaintiffs  filed  a  rail- 
way contractor's  lien  against  the  railroad  in  Missouri,  in  the 
office  of  the  circuit  clerk  of  Macon  County,  alleging  that  the 
work  was  completed  December  19,  1888,  and  claiming  a  bal- 
ance due  of  one  hundred  eighteen  thousand,  eight  hundred 
seventy  dollars.  A  copy  of  this  lien  was  also  filed  in  the 
office  of  the  secretary  of  state  within  five  days  thereafter  and 
a  copy  served  on  defendant.  On  the  19th  of  March,  plain- 
tiffs began  their  action  to  enforce  their  lien. 

The  final  estimate  of  the  chief  engineer  of  the  defendant, 
of  all  the  work  on  this  contract  except  section  seventy-nine, 
was  dated  March  26,  1888;  was  received  in  the  company's 
office  in  Chicago  by  the  auditor  April  12,  1888,  and  by  the 
treasurer  April  14,  1888.  It  showed  a  balance  due  of  twenty- 
nkie  thousand  four  hundr-ed  twenty -seven  dollars  and  eighty- 
nine  cents.  The  final  estimate  on  section  seventy-nine  was 
dated  April  14,  1888;  was  received  by  the  auditor  July  26, 
1888,  and  by  the  treasurer  August  22,  1888,  and  showed  a 
balance  of  nine  hundred  seventy-one  dollars  and  seventeen 
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cents.  The  amount  of  work  by  this  final  estimate  on  section 
seventy-nine  was  the  same  as  had  been  shown  by  the  monthly 
estimate  in  February,  1888. 

On  the  16th  of  April,  1888,  the  plaintiffs  filed  a  second  lien 
in  the  circuit  clerk's  office  in  Macon  County,  stating  that 
the  work  was  completed  January  19,  1888,  and  claiming  a 
balance  of  one  hundred  eighty-eight  thousand  three  hundred 
eleven  dollars  and  seventy-five  cents.  A  copy  of  this  lien 
was  also  filed  in  the  office  of  the  secretary  of  state  and  served 
on  defendant.  On  the  17th  of  June,  1888,  this  action  was 
commenced  to  enforce  this  second  lien. 

The  original  petition  set  out  the  contract  with  the  Iowa 
company;  pleaded  full  performance  of  all  its  terms  and  con- 
ditions; stated  the  items  of  the  various  kinds  of  work  claimed 
to  have  been  done  by  them,  showing  a  balance  alleged  to  bo 
due,  after  allowing  all  credits,  of  one  hundred  eighty-eight 
thousand  three  hundred  eleven  dollars  and  seventy-four 
cents;  averred  the  sale  of  the  railway  property,  corporate 
rights,  and  franchises  of  the  Iowa  company,  including  the 
roadbed  being  constructed  by  plaintiffs,  to  the  Illinois  com- 
pany on  the  15th  of  July,  1887;  that  said  named  company 
assumed  and  agreed  to  pay  all  the  debts,  and  carry  out 
and  execute  all  the  contracts  of  the  Iowa  company,  includ- 
ing the  contract  with  plaintifi's,  and  that  said  work  under  said 
contract  after  said  date  was  directed  and  overseen  by  the  Illi- 
nois company,  its  officers  and  engineer,  in  all  respects  as 
though  said  company  had  executed  said  contract  in  the  first 
instance;  set  out  the  filing  of  the  second  lien  on  the  six- 
teenth day  of  April,  1888,  and  made  this  further  specific 
allegation:  — 

"  Said  plaintiff's  state  that  said  contract  provides  and  pro- 
vided for  measurements  by  the  chief  engineer  of  said  railway 
company  of  the  work  and  labor  done  and  materials  furnished 
under  said  contract  as  a  basis  of  payments  to  the  said  plain- 
tiff's for  the  same,  which,  as  these  plaintiff's  aver,  contemplated 
and  meant  actual  calculations  and  measurements  by  said 
engineer,  to  be  made  in  good  faith,  and  by  the  exercise  of  an 
honest  judgment,  and  by  competent  engineer  and  assistants; 
yet,  as  these  plaintiff's  aver,  said  engineers  of  said  railway 
companies,  or  the  assistants  and  deputies  of  either  of  said 
companies,  did  not  make  of  the  greater  part  of  said  work  any 
actual  calculations  and  measurements  of  the  said  work  and 
labor  to  determine  classification  of  same  done  under  contract, 


410  Williams  v.  Chicago  etc,  R'y  Co.      [Missouri, 

but  only  approximate  or  percentage  calculations  and  meai- 
urements  as  to  classifications  of  work,  and  these  calculations, 
measurements,  and  estimates  which  the  said  engineers  of  said 
railway  companies  did  from  time  to  time  make,  during  and 
after  the  completion  of  said  work,  were  made  by  said  engi- 
neers and  their  assistants  fraudulently,  and  in  bad  faith 
towards  these  plaintiffs,  and  were  made  by  said  chief  engi- 
neer by  willful,  fraudulent,  and  wrongful  and  erroneous  con- 
struction of  said  contract;  and  in  making  said  calculations 
and  measurements,  said  engineers  and  their  assistants  failed 
to  exercise  honest  judgments,  but,  on  the  contrary,  did  make 
their  said  calculations  and  measurements  fraudulently,  with 
the  intent  and  purpose  of  defrauding  the  plaintiffs  out  of  their 
just  rights,  to  the  end  that  their  employers,  said  railway  com- 
panies, might  wrongfully  and  fraudulently  be  benefited,  to 
the  injury  of  the  plaintiffs,  by  the  said  wrongful  and  fraudu- 
lent misconduct,  the  said  chief  engineers,  unknown  to  plain- 
tiffs, being  at  the  time,  as  these  plaintiffs  aver,  stockholders, 
directors,  and  vice  presidents  of  said  Chicago,  Santa  Fe,  and 
California  Railway,  and  said  railway  company  of  Iowa,  which 
was  fraudulently  concealed  from  plaintiffs  by  said  railway 
companies  and  engineers  when  contract  was  made. 

"  Said  plaintiffs  state  that  the  said  pretended  and  fraudu- 
lent calculations  and  measurements  of  said  engineers  and 
their  assistants  of  said  railway  companies,  made  during  the 
progress  of  said  work,  and  after  its  completion,  in  amount 
and  value,  were  as  follows:  — 
282,413.2  cubic  yards  earth  embankment  borrowed, 

at  16  cents  per  cubic  yard $  61,136.11 

152.160.6  cubic  yards  earth  embankment  borrowed, 

at  17  cents  per  cubic  yard 25,867.30 

84,208.4  cubic  yards  earth  excavations  wasted,  at 

16  cents  per  cubic  yard 6,489.34 

147,580. 4  cubic  yards  excavation  wasted,  at  17  cents 

per  cubic  yard.    .    . , 25,088.67 

649,070.1  cubic  yards  earth  excavation  hauled,  at 

17  cents  per  cubic  yard 110,341.91 

18,081  cubic  yards  loose  rock,  at  55  cents  per  cubic 

yard 7,194.55 

277.969.7  cubic  yards  loose  rock,  at  50  cents  per 

cubic  yard 188,984.85 

(,034  cubic  yards  solid  rock,  at  $1.05  per  cubic 

yard 5,286.33 
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21,260  cubic  yards  Bolid  rock,  at  $1.00  per  cubic 

yard 21,260.00 

6,617,041.9  cubic  yards,  hauled  100  feet,  at  $.012 

per  cubic  yard 79,474.50 

238.6  acres  of  clearing,  at  $30  per  acre 7,158.00 

87.57  acres  of  grubbing,  at  $130  per  acre.    .     .     .  11,385.40 

Extra  work,  with  15  per  cent  added 9,120.37 

Old  rails  furnished 4,980.09 

Total  debits  as  per  said  calculations  and  meas- 
urements  $512,747.42 

"The  said  railway  companies  have  paid  to  plaintiffs,  as 
heretofore  stated,  four  hundred  ninety  thousand  eight  hun- 
dred ninety-four  dollars  and  ninety-three  cents,  leaving  only 
a  balance  according  to  the  said  fraudulent  calculations,  meas- 
urements, and  estimates,  due  to  the  plaintiffs  of  twenty-one 
thousand  eight  hundred  fifty- three  dollars  and  forty- nine  cents. 

"  Plaintiffs  state  that  said  engineers  of  either  of  said  rail- 
way companies  have  not,  although  the  said  work  and  labor 
under  said  contract  was  complete  on,  to  wit,  the  nineteenth  day 
of  January,  A.  D.  1888,  and,  although  the  said  engineers  have 
often  been  so  requested  by  said  plaintiffs,  and  although  a  rea- 
sonable time  has  long  since  elapsed,  certified  to  plaintiffs,  in 
writing,  the  completion  of  said  work  and  labor,  and  the  furn- 
ishing of  materials  by  plaintiffs  under  said  contract. 

"  Said  plaintiffs  state  that  they  are  ignorant  whether  or  not 
said  engineers  of  said  railway  companies  or  either  of  them 
have  so  certified,  to  said  railway  companies  or  one  of  them,  in 
writing,  to  the  completion  of  said  work  and  labor,  and  mate- 
rials furnished  under  said  contract,  but  the  belief  of  these 
plaintiffs  is  that  they  have  not  so  certified,  although  a  reason- 
able length  of  time  has  long  since  elapsed,  but  if  such  certifi- 
cate has  been  made,  it  has  been  fraudulently  concealed  from 
these  plaintiffs  by  said  engineers  and  said  railway  companies. 

"  Said  plaintiffs  state  that  said  acts  and  conduct  of  said 
engineers  of  said  railway  companies  were  fraudulently  con- 
trivW  and  intended  by  said  engineers  and  said  railway  com- 
panies conspiring  together  for  the  purpose  of  fraudulently  and 
wrongfully  preventing  plaintiffs  from  obtaining,  receiving,  and 
collecting  their  said  just  demands  against  said  railway  com- 
panies, and  from  enforcing  their  said  lien  under  the  laws  of 
Missouri." 

The  petition  next  averred  the  mortgage  on  the  railroad 
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property,  and  prayed  judgment  against  the  Iowa  company 
and  the  Illinois  company  for  one  hundred  eighty-eight  thou- 
sand three  hundred  eleven  dollars  and  sevent3'-five  cents,  with 
interest  thereon,  and  for  the  enforcement  of  a  lien  against 
the  railway  property.  The  petition  contained  a  second  count 
claiming  the  same  amount  to  be  due  them  upon  quantum 
meruit. 

On  the  sixteenth  day  of  September,  1889,  plaintiffs,  by  leave 
of  court,  amended  their  petition  by  striking  out  the  following 
allegations  of  the  petition:  — 

"  Plaintiffs  state  that  said  engineers  of  either  of  said  rail- 
way companies  have  not,  although  the  said  work  and  labor 
under  said  contract  was  completed  on,  to  wit,  the  nineteenth 
day  of  January,  A.  D.  1888,  and  although  the  said  engineers 
have  often  been  so  requested  by  said  plaintiffs,  and  although  a 
reasonable  time  has  long  since  elapsed,  certified  to  plaintiffs, 
in  writing,  the  completion  of  said  work  and  labor,  and  the  furn- 
ishing of  materials  by  plaintiffs  under  said  contract.  Said 
plaintiffs  state  that  they  are  ignorant  whether  or  not  said  en- 
gineers of  said  railway  companies  or  either  of  them  have  so 
certified  to  said  railway  companies  or  one  of  them  in  writing 
to  the  completion  of  said  work  and  labor  and  materials  furn- 
ished under  said  contract,  but  the  belief  of  this  plaintiff  is  that 
they  have  not  so  certified,  although  a  reasonable  length  of  time 
has  long  since  elapsed,  but  if  such  certificate  has  been  made, 
it  has  been  fraudulently  concealed  from  these  plaintiffs  by 
said  engineers  and  said  railway  companies,"  —  and  inserting 
in  lieu  thereof  the  following:  — 

"  Plaintiffs  state  that  said  engineers  of  either  of  said  rail- 
way companies  have  not  certified,  although  often  requested 
80  to  do  in  writing,  the  completion  of  said  work  and  labor  and 
furnishing  of  materials  set  out  herein,  although  at  the  date  of 
the  commencement  of  this  suit  a  reasonable  time  had  elapsed 
therefor  after  the  completion  thereof. 

"  On  the  contrary,  said  engineers  refused  to  so  certify  said 
work,  labor,  and  materials;  which  said  failure  and  refusal  of 
said  engineers,  these  plaintiffs  aver,  were  and  are  in  "bad 
faith,  fraudulent,  and  collusive  with  said  defendant  railway 
companies." 

On  the  same  day,  upon  motion  of  defendants,  the  plaintiffs 
excepting  thereto,  the  court  struck  out  of  plaintiffs'  petition 
the  following  matter:  — 

'*  Yet,  as  these  plaintiffs  aver,  said  engineers  of  said  rail- 
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way  companies,  or  the  assistants  and  deputies  of  either  of 
said  companies,  did  not  make  of  the  greater  part  of  said  work 
any  actual  calculations  and  measurements  of  the  said  work 
and  labor  to  determine  classification  of  same  done  under  said 
contract,  but  only  approximate  or  percentage  caclulations 
and  measurements  as  to  classifications  of  work;  and  these 
calculations,  measurements,  and  estimates  which  the  said 
engineers  of  said  railway  companies  did  from  time  to  time 
make  during  and  after  the  completion  of  said  work,  were 
made  by  said  engineers  and  their  assistants  fraudulently  and 
in  bad  faith  towards  these  plaintiff's,  and  were  made  by  said 
chief  engineer  by  willful,  fraudulent,  and  erroneous  construc- 
tion of  said  contract;  and  in  making  said  calculations  and 
measurements,  said  engineers  and  their  assistants  failed  to 
exercise  honest  judgments,  but  on  the  contrary,  did  make 
their  said  calculations  and  measurements  fraudulently,  with 
the  intent  and  purpose  of  defrauding  the  plaintiffs  out  of 
their  just  rights,  to  the  end  that  their  employers,  said  rail- 
way companies,  might  wrongfully  and  fraudulently  be  bene- 
fitted to  the  injury  of  plaintiffs  by  said  wrongful  and  fraudulent 
misconduct,  the  said  chief  engineers,  unknown  to  plaintiffs,  be- 
ing at  the  time,  as  these  plaintiffs  aver,  stockholders,  directors, 
and  vice  presidents  of  said  Chicago,  Santa  Fe,  and  California 
Railway  and  said  railway  company  of  Iowa,  which  was 
fraudulently  concealed  from  plaintiffs  by  said  railway  com- 
panies and  engineers  when  contract  was  made." 

Thereupon  the  plaintiffs,  by  leave  of  court,  made  a  second 
amendment  to  their  petition  by  striking  out  the  following 
portions  thereof:  All  of  the  paragraph  beginning:  "  Said 
plaintiffs  state  that  the  said  pretended  fraudulent  calcula- 
tions and  measurements  of  said  engineers  and  their  assist- 
ants of  said  railway  company,  made  during  the  progress  of 
said  work  and  after  its  completion,  in  amount  and  value 
were  as  follows,"  —  itemizing  the  debits  as  above  set  forth, 
and  closing  with  the  averment  that  the  same  amounted  to 
five  hundred  twelve  thousand  seven  hundred  forty-seven  dol- 
lars and  forty-two  cents,  and  the  railway  company  had 
paid  thereon  four  hundred  ninety  thousand  eight  hundred 
ninety-four  dollars  and  ninety-three  cents,  leaving  only  a 
balance,  according  to  said  fraudulent  calculations,  measure- 
ments, and  estimates,  due  to  plaintiffs  of  twenty-one  thousand 
eight  hundred  fifty-three  dollars  and  forty-nine  cents.  And 
in  lieu  thereof  made  this  allegation:  "Said  plaintiffs  further 


414  Williams  v.  Chicago  etc.  R'y  Co.      [Missouri, 

allege  that  although  a  reasonable  length  of  time  has  long 
since  elapsed,  said  chief  engineer  or  his  assistants  did  not 
during  the  progress  of  said  worker  since  its  completion  make, 
as  provided  for  in  said  contract,  any  measurements  and  cal- 
culations to  determine  the  amounts  and  quantities  of  the  sev- 
eral kinds  of  work  performed  under  said  contract.  On  the 
contrary,  as  these  plaintiffs  aver,  said  chief  engineer  and  his 
assistants  of  both  of  said  railway  companies,  although  often 
requested  so  to  do  by  these  plaintiffs,  refused  during  the  pro- 
gress of  said  work,  and  ever  since  its  completion,  to  make 
the  said  measurements  and  calculations  as  provided  and 
stipulated  in  said  contract,  which  said  refusal,  neglect,  and 
failure  of  said  chief  engineers  and  their  said  assistants  were 
in  bad  faith  and  fraudulent  and  fraudulently  collusive  with 
said  railway  company. 

"Said  plaintiffs  further  state  that  said  chief  engineer  of 
either  of  said  railway  companies  did  not,  as  provided  and 
stipulated  in  said  contract,  during  the  progress  of  said  work 
or  since  its  completion,  make  any  determination,  by  measure- 
ments and  calculations,  of  the  respective  quantities  of  the 
different  classes  of  work  in  the  excavations  made  by  plain- 
tiffs under  said  contract;  on  the  contrary,  as  these  plaintiffs 
aver,  said  chief  engineer  during  the  progress  of  said  work  re- 
fused, and  since  the  completion  of  the  same  has  refused, 
neglected,  and  failed  to  determine,  by  measurements  and 
calculations,  the  respective  quantities  of  said  excavations,  as 
provided  for  in  said  contract,  although  a  reasonable  time  had 
elapsed  before  the  commencement  of  this  suit,  which  said 
refusal,  failure,  and  neglect  of  said  chief  engineer  were  fraud- 
ulent and  in  bad  faith  and  in  willful  violation  of  the  terms 
and  conditions  of  said  contract,  and  were  collusively  contrived 
with  said  railway  company." 

On  the  seventeenth  day  of  September,  1889,  defendants 
filed  their  answer  to  plaintiffs'  second  amended  petition.  The 
material  parts  of  the  answer  are  as  follows:  Paragraph  one  was 
a  general  denial  of  the  petition  except  such  as  was  expressly 
admitted;  paragraph  twoadmitted  the  execution  and  binding 
force  of  the  contract  set  out  in  the  petition  and  specifically 
pleaded  the  second  paragraph  of  the  contract,  providing  that 
the  work  should  be  done  under  the  direction  of  the  engineer, 
and  that  his  decision  should  be  final. 

The  answer  then  stated  the  provision  of  the  contract  for 
monthly  payments  to  the  plaintiffs,  upon  the  certificate  of  the 
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engineer,  for  work  done,  deducting  ten  per  cent,  and  alleged, 
"  that  the  said  engineer,  during  the  progress  of  said  work,  did 
from  month  to  month  make  running  estimates  and  calcula- 
tions of  the  amount  of  work  done  each  month  and  the  value 
thereof  according  to  the  terms,  conditions,  and  prices  of  said 
contract  and  specifications,  and  did  certify  the  same  to  the 
parties  to  said  agreement,  and  the  said  defendant  railway 
company  paid  the  same  to  plaintififs,  which  said  payments 
plaintiffs  then  and  there  received  and  accepted  under  and  in 
compliance  with  the  terms  of  said  contract."  The  answer 
then  averred  the  making  of  a  final  estimate  by  the  chief 
engineer  of  the  railway  company  and  his  assistants  of  the 
work  done  by  the  plaintiffs,  under  their  contract,  upon  the 
completion  thereof,  and  within  a  reasonable  time  thereafter, 
in  accordance  with  the  terms  and  stipulations  of  said  con- 
tract. 

The  eighth  alleged  the  making  of  the  monthly  estimates, 
the  prompt  payment  to  plaintiffs  on  the  same,  the  receipt  of 
the  moneys  monthly,  the  advancement  of  large  sums  on  the 
contract,  and  that  plaintiffs  knew  how  the  estimates  were 
made,  and  treated  them  as  compliance  with  the  contract, 
took  the  money  thereon,  and  were  estopped. 

The  ninth  pleaded  the  stipulation  in  the  contract  that  upon 
a  performance  of  the  contract  the  engineer  should  certify  the 
same  in  writing,  and  in  ten  days  thereafter  the  defendant 
should  pay  plaintiffs  the  sums  remaining  due  according  to 
the  contract;  alleged  a  full  compliance  by  the  engineer,  a 
readiness  to  pay,  and  prayed  that  plaintiffs  should  be  enjoined 
from  further  maintaining  this  action. 

Plaintiffs  filed  a  reply,  denying  that  estimates  were  made 
according  to  contract,  and  to  the  third,  fourth,  fifth,  sixth, 
and  seventh  defenses  a  general  denial. 

3.  Averred  that,  although  a  reasonable  length  of  time  after 
the  completion  of  the  work  had  elapsed  before  the  bringing  of 
this  suit,  the  chief  engineer  of  either  of  said  companies  did 
not  certify  the  same  in  writing,  as  provided  in  said  contract, 
but  on  the  contrary,  although  often  requested  by  these  plain- 
tiffs BO  to  do,  failed  and  neglected  so  to  do,  and  that  said 
refusal,  neglect,  and  failure  were  in  bad  faith,  and  by  fraud- 
uleut  collusion  with  said  railway  company. 

The  fourth,  fifth,  and  sixth  paragraphs  of  the  reply  were 
and  are  as  follows:  — 

"4.    Said  plaintiffs  admit  that  the  contract  set  up  in  the 


416  Williams  v.  CnicAao  etc.  R'y  Co.      [Missouri, 

first  count  of  their  amended  petition  herein  contains  the 
clause  referred  to  in  the  second  defense  of  defendants'  said 
answer,  but  plaintififs  aver  that,  although  a  reasonable  length 
of  time  has  elapsed,  said  chief  engineer  of  either  of  said  rail- 
way companies  did  not  during  the  progress  of  said  work  or 
since  its  completion  make,  as  provided  for  in  said  contract, 
any  measurements  and  calculations  to  determine  the  amounts 
and  quantities  of  the  several  kinds  of  work  performed  under 
said  contract.  On  the  contrary,  as  these  plaintiffs  aver,  said 
chief  engineer  and  his  assistants  of  both  of  said  railway  com- 
panies, although  often  requested  so  to  do  by  these  plaintiffs, 
refused  during  the  progress  of  said  work,  and  ever  since  its 
completion,  to  make  the  said  measurements  and  calculations, 
as  provided  and  stipulated  in  said  contract,  which  said  re- 
fusal, neglect,  and  failure  of  said  chief  engineers  and  their 
laid  assistants  were  Id  bad  faith  and  fraudulently  collusive 
with  said  railway  companies. 

"Said  plaintiffs  further  state  that  said  chief  engineer  of 
cither  of  said  railway  companies  did  not,  as  provided  and 
stipulated  in  said  contract,  during  the  progress  of  said  work 
or  since  its  completion,  make  any  determinations  by  measure- 
ments and  calculations  of  the  respective  quantities  of  the  dif- 
ferent classes  of  work  in  the  excavation  made  by  the  plaintiffs 
under  said  contract;  on  the  contrary,  as  these  plaintiffs  aver, 
said  chief  engineer,  during  the  progress  of  said  work  and  since 
the  completion  of  the  same,  has  refused,  neglected,  and  failed 
to  determine  by  measurements  and  calculations  the  respective 
quantities  of  the  different  classes  of  work  in  said  excavation, 
as  provided  for  in  said  contract,  although  a  reasonable  length 
of  time  had  elapsed  before  the  commencement  of  this  suit, 
which  said  refusal,  failure,  and  neglect  of  said  chief  engineer 
were  fraudulent  and  in  bad  faith,  and  in  willful  violation  of 
the  terms  and  conditions  of  said  contract,  and  were  collusively 
contrived  with  said  railway  company." 

In  the  fifth  paragraph  of  the  reply,  the  plaintiffs  allege 
that  the  estimates  of  the  chief  engineer  and  his  assistan^i 
were  all  made  in  bad  faith,  and  not  in  the  exercise  of  honest 
judgments;  were  outside  of  and  in  violation  of  the  powers 
conferred  by  the  contract,  and  were  fraudulently  made  by 
erroneous  and  arbitrary  constructions  of  the  contract  and 
•pecifications  with  reference  to  the  classification  of  material. 

In  the  sixth  and  concluding  paragraph  of  the  reply  plain- 
tiffs averred  want  of  notice  from  the  chief  engineer  or  his  as- 
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eistants  of  their  meeting  and  proceeding  to  make  the  final 
estimates  of  the  quantities  and  amount  of  the  several  kinds 
of  work  performed  under  the  contract,  and  want  of  opportu- 
nity to  be  present  and  be  heard  at  any  such  meeting. 

The  cause  was  tried  at  the  September  term,  1889,  and  un- 
der the  instructions  of  the  court  resulted  in  a  verdict  for 
plaintiffs  for  twenty-eight  thousand  five  hundred  eighty- 
four  dollars  and  sixty-nine  cents  against  the  Chicago  and 
Santa  Fe  Railway  Company  alone,  and  for  the  other  defend- 
ants, and  the  jury  found  against  the  lien. 

In  due  time  plaintifis  filed  their  motion  for  a  new  trial, 
alleging  the  following  grounds:  1.  The  court  erred  in  reject- 
ing testimony  oflFered  by  the  plaintiffs  at  the  trial  of  the  cause; 
2.  The  court  erred  in  admission  of  testimony  offered  by  de- 
fendant; 3.  The  court  erred  in  refusing  to  give  instructions 
asked  by  plaintiffs;  4.  The  court  erred  in  giving  instructions 
asked  by  defendants.  The  court  overruled  this  motion,  and 
the  plaintifi's  appealed  to  this  court. 

1.  The  first  assignment  of  error  is  based  on  the  action  of 
the  circuit  court  in  sustaining  the  motion  of  defendants  to 
strike  out  a  part  of  plaintiffs'  petition;  and  it  is  earnestly 
urged  that  we  should  review  this  action  of  the  trial  court,  not- 
withstanding no  complaint  thereof  was  made  by  the  plaintiffs 
in  their  motion  for  a  new  trial. 

We  think  the  law  is  clearly  against  the  contention  of  plain- 
tiffs. It  was  their  duty  to  give  the  trial  court  an  opportunity 
to  correct  this  error,  if  any,  and,  where  this  is  not  done,  this 
court  will  not  review  the  rulings  of  the  lower  court  upon  the 
point:  Acock  v.  Acock^  57  Mo.  154;  Curtis  v.  Curtis,  54  Mo. 
351;  Lyon  v.  La  Master,  108  Mo.  612;  State  v.  Burckhartt,  83 
Mo.  430;  Bollinger  v.  Carrier,  79  Mo.  818;  Exchange  Nat. 
Bank  v.  Allen,  68  Mo.  474;  State  v.  Gilmore,  110  Mo.  1;  Kan- 
sas City  etc.  Ry  Co.  v.  Carlisle,  94  Mo.  166.  And  this  ruling 
disposes  of  the  other  assignment  that  the  court  erred  in  re- 
fusing to  strike  out  certain  portions  of  the  answer.  This  also 
was  not  made  a  ground  of  the  motion  for  a  new  trial.  We  think 
there  is  a  marked  distinction  between  the  cases  of  O'Connor 
V.  Koch,  56  Mo.  253,  and  Butler  v.  Lawson,  72  Mo.  227,  and 
similar  cases,  where  the  objection  amounted  to  a  demurrer  to 
the  whole  case,  and  resulted  in  a  dismissal  of  the  cause,  and 
cases  like  the  one  at  bar,  but  it  is  unnecessary  for  us  to  dis- 
cuss the  rulings  in  those  cases  at  this  time.  Moreover,  plain- 
tiffs by  pleading  over  waived  their  right  to  review  the  action 
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of  the  court  on  this  point:  Ely  v.  Porter,  58  Mo.  158;  Gale  v. 
Fo88,  47  Mo.  276;  Scovill  v.  Glasner,  79  Mo.  449. 

2.  The  plaintiffs,  to  sustain  the  averments  of  the  first  count 
in  their  petition,  offered  to  prove  at  the  trial  that  no  measure- 
ments or  calculations,  although  the  work  was  capable  of 
actual  measurements,  were  made  by  the  respondents'  engi- 
neers, and  that  the  work  had  been  measured  by  plaintiffs* 
engineers,  and  was  correctly  stated  in  the  petition,  and  that  the 
defendants'  engineers  declared  that  they  had  not  and  would 
not  measure  the  work,  regardless  of  the  specifications,  and 
that  the  engineers  were  prejudiced  against  the  plaintiffs  and 
had  misconstrued  the  contract  as  to  classification.  The  cir- 
cuit court  rejected  all  this  evidence. 

To  determine  the  correctness  of  this  ruling,  we  must  recur 
to  the  contract  itself,  ascertain  the  rights  of  the  parties  there- 
under, and  then  see  if  under  the  pleadings  this  evidence  was 
admissible.  Now,  by  the  contract,  it  was  stipulated  that,  "the 
work  shall  be  executed  under  the  direction  and  supervision 
of  the  chief  engineer  of  said  railway  and  his  assistants,  by 
whose  measurements  and  calculations  the  quantities  and 
amounts  of  the  several  kinds  of  work  performed  under  this 
contract  shall  be  determined,  and  whose  determination  shall 
be  conclusive  upon  the  parties,  and  said  chief  engineer  shall 
decide  every  question  which  can  or  may  arise  between  the 
parties  relative  to  the  execution  thereof,  and  his  decision  shall 
be  binding  and  final  upon  both  parties." 

It  should  be  further  noted  that  plaintiffs  complained  that 
Mr.  Robinson,  the  chief  engineer,  was  an  officer  and  stock- 
holder of  the  defendant.  It  was  also  agreed  that,  when  the 
contract  was  completed  on  the  part  of  the  plaintiffs,  and  the 
engineer  had  certified  the  same  in  writing,  the  railroad  com- 
pany should,  within  ten  days  thereafter,  pay  to  the  plaintiffs 
the  sums  remaining  unpaid  according  to  the  contract.  This 
stipulation  in  the  contract  that  the  engineers'  estimate  and 
classification  should  be  final  is  valid  and  binding,  and  has  the 
sanction  of  the  courts  in  England  and  the  different  states  of 
the  Union  and  the  federal  courts:  Ranger  v.  Great  Western 
Ry  Co.,  5  H.  L.  Cas.  88;  Herrick  v.  Belknap,  27  Vt.  673; 
Kidwell  V.  Baltimore  etc.  R.  R.  Co.,  11  Gratt.  676-691;  Grant 
T.  Savannah  etc.  R.  R.  Co.,  51  Ga.  352;  Mansfield  etc.  R.  R.  Co. 
V.  Veeder,  17  Ohio,  396;  Sweet  v.  Morrison,  116  N.  Y.  19; 
15  Am.  Rt.  Rep.  376;  Martinshurg  etc.  R.  R.  Co.  v.  March,  114 
U.  S.  549. 
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By  such  a  stipulation,  the  parties  constitute  the  engineer 
an  arbitrator,  and  the  provision  is  held,  if  anything,  more 
binding  than  an  ordinary  submission,  for  the  reason  that  it 
enters  into,  and  becomes  a  part  of  the  consideration  of,  the 
contract,  without  which  it  would  not  in  all  probability  have 
been  made. 

It  has  its  origin  in  contracts  for  the  building  of  important 
and  extensive  government  works,  and  was  designed  to  avoid 
harassing  litigation  over  questions  that  can  only  be  deter- 
mined honestly  by  those  possessed  of  scientific  knowledge. 

If  parties  are  not  allowed  to  make  their  own  contracts,  and 
stipulate  to  have  their  differences  settled  without  a  resort  to 
litigation,  many  enterprises  of  vast  importance  and  incalcu- 
lable benefit  to  the  public,  must  remain  untouched:  Denver 
etc.  Construction  Co.  v.  Stout,  8  Col.  61;  Snell  v.  Brown,  71  111. 
133. 

And  it  is  equally  well  settled  that  the  fact  that  the  chief 
engineer  was  also  a  stockholder  does  not  of  itself  render  the 
submission  to  him  invalid.  The  argument  made  by  the 
plaintiffs,  that  the  duties  confided  to  the  engineer  are  essen- 
tially judicial,  and  being  a  stockholder  himself  he  is  thus 
made  a  judge  in  his  own  case,  was  met  in  the  case  of  Ranger 
V.  Great  Western  Ky  Co.,  5  H.  L.  Cas.  88,  where  it  was  said: 
"  This  branch  of  the  appellant's  argument  rests  on  the  prin- 
ciple decided  in  this  house,  in  the  case  of  Dimes  v.  Grand 
Junction  Canal,  3  H.  L.  Cas.  759,  in  which  your  lordship 
agreed  with  the  able  opinion  delivered  by  the  learned  judges 
through  Mr.  Baron  Parke,  that  the  decision  of  a  judge  made 
in  a  cause  in  which  he  has  an  interest  is  voidable,  unless  in 
cases  of  necessity,  as  where  an  action  was  brought  against  all 
the  judges  of  the  court  of  common  pleas,  on  a  matter  on  which 
they  had  exclusive  jurisdiction.  But  the  question  is  whether 
it  governs  the  present  case.  I  think  the  principle  has  no  ap- 
plication here;  a  judge  ought  to  be,  and  is  supposed  to  be, 
indifferent  between  the  parties.  He  has,  or  is  supposed  to 
have,  no  bias  inducing  him  to  lean  to  the  one  side  rather  than 

to  the  other But  here  the  whole  tenor  of  the  contract 

shows  it  was  never  intended  that  the  engineer  should  be  in- 
different  When  it  is  stipulated  that  certain  questions 

ehall  be  decided  by  the  engineer  appointed  by  the  company, 
this  is,  in  fact,  a  stipulation  that  they  shall  be  decided  by  the 
company.  It  is  obvious  that  there  never  was  any  intention 
of  leaving  to  third  persons  the  decision  of  questions  arising 


420  Williams  v.  Chicago  etc.  R'y  Co.      [Missouri, 

during  the  progress  of  the  work.  The  company  reserved  tho 
decision  to  itself,  acting,  however,  as  from  the  nature  of  things 
it  must  act,  by  an  agent,  and  that  agent  was,  for  this  purpose, 
the  engineer.  His  decisions  were,  in  fact,  those  of  the  com- 
pany. The  contract  did  not  Lold  out, or  pretend  to  hold  out, 
to  the  appellant,  that  he  was  to  look  to  the  engineer  in  any 
other  character  than  as  the  impersonation  of  the  company;  in 
fact  the  contract  treats  his  acts  and  the  acts  of  tlie  company, 
for  many  purposes,  as  equivalent,  or  rather  identical.  I  am, 
therefore,  of  opinion  that  the  principle  on  which  the  doctrine 
as  to  a  judge  rests  wholly  fails  in  its  application  to  this  case." 

This  decision  has  met  the  approval  of  the  courts  of  this 
country:  Monongahela  Nav.  Co.  v.  Fenlon,  4  Watts.  &  S.  205; 
Faunce  t.  Burhe,  16  Pa.  St.  469;  55  Am.  Dec.  519;  Baltimore 
etc.  R.  R.  Co.  V.  Polly,  14  Gratt.  447;  Smith  v.  Boston  etc.  R.  R. 
Co.,  36  N.  H.  458. 

We  can  see  no  substantial  difference  between  submitting 
the  measurements  and  estimates  to  a  paid  agent  and  engineer, 
who  is  not  a  stockholder,  and  one  who  is.  In  either  case,  it 
is  in  law  submitting  to  the  company's  own  estimate  and 
measurement. 

Holding  then  that  it  was  competent  for  the  parties  to  make 
a  contract  containing  this  stipulation,  let  us  next  inquire  as 
to  the  ground  laid  in  the  petition  for  this  proposed  evidence. 
By  the  contract,  the  engineer  was  required  to  make  the  meas- 
urements and  estimates,  and  the  obligation  of  the  company 
was  to  pay  ten  days  after  the  final  estimate  had  been  made 
by  him,  and  the  first  count  in  the  petition  is  based  on  the 
contract.  In  Dinsmore  v.  Livingston  Co.,  60  Mo.  241,  this 
court  held  that,  "  where  parties  agree  to  abide  by  the  decision 
or  opinion  of  an  architect,  engineer,  or  commission  of  any 
kind,  in  regard  to  the  correspondence  of  the  work  done  with 
the  contract,  in  an  action  on  such  contract  the  approval  of  the 
person  selected  by  both  parties  to  determine  this  must  be 
averred  and  proved.  If  the  disapproval  or  rejection  of  the 
work  arises  from  caprice  or  malice,  and  is  really  without 
foundation,  such  facts  may  be  alleged  and  a  recovery  still  be 
had  in  equity:  2  Story  on  Equity,  1457  a,  1457  b;  Herrijk  v. 
Belknap,  27  Vt.  673;  Neenan  v.  Donoghue,  50  Mo.  495;  Yeata 
V.  Ballentine,  56  Mo.  531." 

There  is  no  allegation  that  the  balance  claimed  in  the  first 
count  was  the  amount  due  as  found  by  the  cliief  engineer. 
Prima  facie,  then,  it  is  insufficient  for  want  of  this  averment. 
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And,  recognizing  this  cardinal  rule  in  pleading,  learned  coun- 
sel, to  avoid  this  objection,  aver  that  the  engineer  did  not 
make  the  measurements  as  required  by  the  contract,  though 
often  requested  so  to  do,  and  did  not  at  its  completion  make 
a  determination  of  the  respective  quantities  of  the  work,  and 
his  failure  and  neglect  so  to  do  was  fraudulent,  in  bad  faith, 
and  collusive  with  the  defendant  company.  Of  course,  if  the 
engineer  made  no  measurement  and  estimate,  plaintiffs  would 
not  be  debarred  of  redress,  and  this  count,  in  so  far  as  it  ac- 
counts for  the  pleader's  failure  to  aver  that  the  balance  he 
claims  is  due  by  the  estimate  of  the  engineer,  must  be  held 
good  pleading:  Martinsburg  etc.  R.  R.  Co.  v.  March,  114  U.  S. 
649;  Rude  v.  Mitchell,  97  Mo.  365;  Dinsmore  v.  Livingston  Co.^ 
60  Mo.  241;  Neenan  v.  Donoghue,  50  Mo.  495;  Yeats  v.  Ballen-^ 
tine,  56  Mo.  531.  ' 

The  answer  denied  this,  and  set  forth  at  length  what  de- 
fendant claimed  was  the  final  estimate.  In  the  fifth  para- 
graph of  their  reply  plaintiffs  inferentially  admit  there  was 
an  estimate  made  by  the  chief  engineer,  but  allege  it  was 
made  in  bad  faith,  was  outside  of  and  in  violation  of  the  con- 
tract, fraudulent,  and  collusive,  particularly  as  to  earth,  loose 
rock,  and  solid  rock. 

When  the  cause  came  on  for  hearing,  the  circuit  court  ruled 
that,  under  this  state  of  pleading,  before  plaintiffs  could  intro- 
duce evidence  of  the  amount  and  value  of  the  work  done  by 
them,  they  must  first  show  that  the  engineer  had  refused  to 
make  an  estimate  and  certificate  as  required  by  the  contract, 
after  demand  upon  him  by  the  plaintiffs.  This  ruling  is 
challenged,  and  the  learned  counsel  for  plaintiffs  contend 
that  they  had  a  right  to  show  that  the  engineers  did  not  make 
a  correct  measurement,  and  did  not  properly  classify  the 
material,  and  wholly  misconstrued  the  contract  as  to  the 
classification  of  loose  rock  and  hard  pan. 

We  think  the  circuit  court  correctly  ruled  that  the  plead- 
ings on  the  first  count  tendered  the  issue  of  estimate  or  no 
estimate,  certificate  or  no  certificate,  and  that  this  must  first 
be  determined. 

The  certificate  of  the  balance  due  by  the  chief  engineer 
was  a  prerequisite  to  the  sustaining  of  an  action  on  this  con- 
tract, in  the  first  instance,  and  before  the  estimates  and 
measurements  of  other  engineers  are  admissible,  in  an  action 
seeking  the  benefits  of  this  contract,  the  circuit  court  was 
right  in  ruling  that  it  must  first  be  shown  that  the  chief  en- 
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gineer  had  not  certified  the  amount  due,  as  the  parties  had 
agreed  he  should,  or  had  not  made  the  calculation  or  meas- 
urements as  required  by  the  contract.  Plaintiffs  were  not  re- 
quired to  go  into  the  enemy's  camp,  however,  and  prove  this 
by  the  company's  engineer.  Any  other  competent  witness 
who  knew  the  facts  could  testify  to  this  failure. 

3.  Now  while  it  is  perfectly  clear  that,  in  a  suit  on  the  con- 
tract, this  was  necessary  before  they  could  go  into  the  meas- 
urements made  by  engineers,  not  named  in  the  contract,  it  is 
urged  upon  us  that  plaintiffs  had  a  right,  under  their  second 
count  of  quantum  meruit,  to  recover  the  value  of  their  work 
and  materials. 

At  common  law,  a  party  could  sue  in  assumpsit  to  recover 
the  stipulated  price  due  on  special  contract  where  the  con- 
tract had  been  fully  executed,  and  nothing  remained  to  be 
done  but  the  payment  of  the  agreed  price:  Mansur  v.  Botts, 
80  Mo.  651;  Chesapeake  etc.  Canal  Co.  v.  Knapp,  9  Pet.  565; 
Dermott  v.  Jones,  2  Wall.  9.  In  such  a  case  he  does  not  re- 
pudiate the  contract,  nor  seek  to  avoid  it,  but,  under  his  com- 
mon count  of  quantum  meruit,  he  offers  the  contract  in  evi- 
dence to  sustain  his  case,  and  his  proof  of  compliance  with 
its  terms.  Nor  does  this  necessarily  work  injustice,  as  might 
at  first  appear. 

In  this  case,  the  plaintiffs  have  performed  certain  work  un- 
der a  written  contract.  That  contract  specifies  the  compen- 
sation they  shall  receive  for  the  various  kinds  of  work,  but 
there  is  a  stipulation  that  a  certain  engineer  shall  estimate 
the  amout  of  this  work,  and  give  a  certificate,  and  this  shall 
fix  the  total  price  plaintiffs  shall  receive. 

Now  it  is  clear  that  if,  through  neglect  or  fault  of  the  en- 
gineer or  the  party  who  employed  him,  this  estimate  was  not 
made,  or  through  caprice  or  fraud  he  refused  to  make  it,  no 
one  will  say  plaintiffs  shall  not  have  their  reward  because  of 
his  default,  and  yet,  looking  at  the  letter  of  the  contract 
alone,  they  would  be  remediless.  Accordingly,  while  it  is 
true  that,  if  a  party  makes  a  contract,  he  must  abide  by  it 
before  he  can  recover  on  it,  and  if  an  approval,  by  an  outside 
party  is  made  a  condition  precedent  in  an  action  on  the  con- 
tract, such  an  approval  must  be  alleged  and  proved,  yet, 
where  this  is  wrongfully  or  unavoidably  withheld,  the  courts 
have  never  refused  redress,  and  this  is  the  firmly  settled  law 
in  this  Btate  and  in  this  court:  Neenan  v.  Donoghue,  60  Mo. 
495. 
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When  he  proceeds  to  make  his  case,  he  offers  the  contract, 
the  foundation  of  his  claim,  and  then  offers  to  show  that  the 
chosen  umpire  or  arbitrator  has  failed  to  make  his  estimate. 
If  the  engineer  has  failed,  no  one  will  doubt  the  propriety  of 
permitting  him  to  show  by  other  legitimate  evidence  his  com- 
pliance with  his  contract  and  the  value  of  his  labor.  This 
plaintiffs  offered  to  do  here,  and  were  denied  the  right,  be- 
cause the  defendants  in  their  answer  averred  the  engineer 
had  made  the  estimate.  In  this  the  circuit  court  erred. 
Plaintiffs  had  a  right  under  either  count  in  their  petition  to 
show  the  amount  of  their  work  and  labor,  and  were  not  pre- 
cluded from  so  doing  merely  because  defendants  had  pleaded 
the  estimate  and  certificate.  That  was  a  matter  of  defense 
at  this  stage  of  the  trial.  The  contract  fixed  the  prices. 
Moreover,  plaintiffs  were  entitled  to  show,  if  they  could,  un- 
der either  count,  that  the  engineer  misconstrued  the  contract 
in  his  classification  of  the  loose-rock  clause,  and  had  not 
measured  the  work  according  to  contract.  An  allegation  of 
fraud  was  not  necessary  to  entitle  them  to  this  evidence  at 
this  time. 

Plaintiffs  claimed  and  offered  to  show  that  the  engineer 
construed  hard  pan  to  be  loose  rock  only,  "when  it  could  not 
be  plowed  with  a  strong  ten-inch  plow,  behind  a  good  six  mule 
or  horse  team."  Plaintiffs  insisted,  that  under  this  clause,  the 
contract  itself  fixed  the  classification  of  hard  pan  as  loose  rock 
without  reference  to  the  plowing  test.  We  think  the  plaintiffs 
are  correct  in  their  interpretation  of  this  clause,  and  if  the 
engineer  did  so  misconstrue  it,  he  exceeded  the  power  vested 
in  him  by  the  contract,  and  there  is  no  principle  of  law  or 
equity  that  demands  that  plaintiffs  should  submit  to  a  mis- 
construction of  their  contract  which  would  result  in  serious 
loss  to  them. 

The  contract  fixed  certain  classifications  of  material,  others 
it  left  to  the  judgment  of  the  engineer.  The  engineer's  meas- 
urement, in  the  absence  of  fraud,  or  such  gross  mistake  as 
necessarily  to  imply  bad  faith,  is  binding  and  conclusi\e,  and 
his  classification  of  material,  where  it  is  left  to  his  judgment, 
is  final  and  conclusive  in  the  absence  of  fraud,  but  under  a 
proper  construction  of  this  contract,  the  parties  had  not  sub- 
mitted to  him  the  question  of  how  hard  pan  was  to  be  classi- 
fied. They  fixed  that  for  themselves.  It  is  the  province  of 
the  courts  to  construe  contracts,  and  the  plaintiffs  had  a  right 
to  the  construction  of  the  court  on  this   clause:  King  Iron 
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Bridge  etc.  Co.  v.  St.  Louis,  43  Fed.  Rep.  768;  Lewis  v.  Chicago 
etc  R'y  Co.,  49  Fed.  Rep.  708. 

That  there  will  be  great  diversity  of  opinion  as  to  what  is 
hard  pan,  we  think  is  highly  probable,  but  the  parties  to  this 
contract  assumed  it  was  well  known.  It  was  the  province  of 
the  engineer  to  say  what  was  hard  pan,  and  how  much  hard- 
pan  there  was  excavated,  but  he  was  bound  to  classify  hard- 
pan  as  loose  rock,  and  had  no  right  to  decline  to  so  grade  it, 
because  it  could  be  moved  with  a  ten-inch  plow  and  six  mule 
team.  Of  course,  if  it  shall  appear  on  the  trial  that  the  en- 
gineer did  not  misconstrue  the  contract  in  this  respect,  then 
his  measurements  are  binding  and  conclusive,  in  this  as  well 
as  in  other  respects,  until  impeached  for  fraud. 

Having  held  that  plaintiffs  under  the  allegations  of  their 
petition  could  show  the  amount  and  value  of  their  labor  not 
exceeding  the  contract  price,  the  question  necessarily  arises, 
what  effect  is  to  be  given  the  contract  in  such  a  case?  We 
answer  that  the  contract  must  still  control.  It  fixes  the 
prices,  and  in  certain  cases  the  classification,  and  provides 
the  engineer  shall  determine  the  others.  While  parties  have 
been  allowed  to  sue  in  assumpsit  where  there  was  a  special 
contract,  this  court  has  invariably  ruled  that  the  contractor 
cannot  recover  beyond  the  contract  price,  less  the  damages, 
if  any,  occasioned  by  his  failure  to  fully  comply  with  his  con- 
tract. If  upon  trial,  the  defendants  show  to  the  satisfac- 
tion of  the  jury  that  an  estimate  was  made  as  required  by  the 
contract,  and  certificate  of  the  balance  given  by  the  engineer 
to  plaintiffs,  within  a  reasonable  time,  the  court  will  instruct 
the  jury  that  this  is  final  and  conclusive  as  to  all  matters 
submitted  to  him  for  his  measurement,  classification,  and  cal- 
culation, in  the  absence  of  fraud  or  gross  mistake,  but  as  to 
materials  not  submitted  to  his  classification,  it  must  appear 
that  he  has  measured  and  estimated  them  according  to  the 
classification  fixed  by  the  parties  in  the  contract. 

So  far  we  have  discussed  the  admissibility  of  the  evidence 
without  reference  to  the  charge  of  fraud.  Fraud  vitiates 
everything.  While  the  courts  with  great  unanimity  sustain 
stipulations  providing  that  the  work  shall  be  done  under  the 
direction  and  supervision  of  the  engineer,  and  his  estimate 
shall  be  final  and  conclusive  upon  the  parties  to  the  contract, 
they  have  also  concurred  in  saying  that  the  engineer's  esti- 
mate may  be  assailed  for  fraud,  gross  errors,  or  mistake: 
Martinaburg  etc.  R.  R.  Co.  v.  March,  114  U.  S.  549;  Sweet  v. 
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Morrison,  116  N.  Y.  19;  15  Am.  St.  Rep.  376;  Brush  v.  Fisher, 
70  Mich.  469;  14  Am.  St.  Rep.  510;  Perkins  v.  Giles,  50  N.  Y. 
228. 

In  the  original  petition  filed  in  this  cause,  there  were  general 
allegations  of  fraud  to  the  eJBfect  that  the  chief  engineer  and 
his  assistants  made  a  fraudulent  construction  of  the  contract, 
and  made  their  calculations  fraudulently.  These  allegations 
were  stricken  out  on  motion,  and  no  complaint  was  made  on 
this  ground  in  the  motion  for  a  new  trial,  and  as  before  said, 
cannot  be  reviewed  on  that  account. 

In  the  amended  petition  on  which  the  cause  was  heard, 
there  is  an  allegation  that  the  engineer,  though  often  re- 
quested, did  not  measure  the  work,  but  fraudulently,  and  in 
bad  faith,  and  in  collusion  with  the  company,  refused  to  do 
BO,  and  did  not  make  and  return  his  estimates  as  required  by 
the  contract.  It  seems  very  plain  that  the  charge  of  fraud 
here  goes  to  the  refusal  to  measure  and  make  the  estimate, 
not  to  the  making  of  measurements  and  estimates  in  a  fraudu- 
lent manner,  or  outside  of  and  in  disregard  of  the  contract, 
and  it  would  seem  clear  that  such  an  averment  would  only 
enable  the  plaintiflfs  to  dispense  with  the  averment  and  proof 
of  the  condition  precedent,  upon  which  they  were  authorized 
to  sue,  and  was  not  such  a  charge  of  fraud  in  the  manner  of 
making  and  returning  estimates  as  would  permit  evidence  to 
impeach  an  estimate  actually  made,  certified,  and  returned, 
but  erroneously  estimated  and  calculated.  The  suflficiency  of 
a  charge  of  fraud  under  our  code  system  has  been  adjudicated 
by  this  court,  and  it  has  been  held  that,  "  it  is  not  enough  to 
charge  that  a  party  has  fraudulently  procured,  or  fraudulently 
did  this  or  that,  or  committed  fraud."  "These  allegations 
are  but  conclusions  of  law;  the  facts  constituting  the  fraud 
must  be  stated":  Bliss  on  Code  Pleading,  211;  Smithy.  Sims, 
77  Mo.  269-274;  Reed  v.  Bott,  100  Mo.  62;  Hoesterv.  SammeU 
mann,  101  Mo.  619;  Mateer  v.  Missouri  Pac.  R'y  Co.,  105  Mo. 
320. 

Without  any  averment,  then,  that  the  measurement  and 
calculations  were  made,  and  without  the  statement  of  any  facta 
showing  these  measurements  were  in  fact  made  and  certified, 
but  fraudulently  made,  the  plaintiffs  sought  to  show  that  the 
method  adopted  by  the  engineers  in  estimating  the  work  was 
not  correct.  But  they  do  not  point  out  in  their  pleading 
wherein  the  engineers  went  outside  of  the  contract,  nor  in 
what  their  bad  faith  consisted,  nor  wherein  they  failed  to  ex- 
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ercise  honest  judgments,  nor  what  arbitrary  constructioa 
they  made  of  the  contract  or  its  specifications.  As  a  basis 
for  correcting  the  errors  made  in  the  measurements  and  esti- 
mates of  this  work  by  the  engineers,  if  any  were  made,  this 
petition  does  not  charge  fraud  or  gross  error  in  such  a  way  as 
to  inform  the  court  or  the  opposite  party  of  the  nature  of  the 
fraudulent  acts,  and  on  this  ground  tlie  court  committed  no 
error  in  declining  to  hear  the  evidence  as  on  an  issue  of  fraud 
or  mistake.  Plaintiff  sought  to  cure  this  defect  by  the  reply. 
There  are  several  reasons  why  the  reply  does  not  justify  evi- 
dence of  fraud,  though  it  tendered  the  issue  of  no  measure- 
ment or  certificate  within  a  reasonable  time,  and  a  miscon- 
struction of  the  contract  in  the  classification  of  materials. 

It  is  sufficient  to  say  that  it  contains  no  statement  of  facts 
constituting  fraud.  It  is  clear  that  a  reply  of  fraud  in  gen- 
eral terms  was  sufficient  at  common  law,  and  indeed  was 
held  sufficient  in  the  petition  or  other  pleading  after  the  adop- 
tion of  the  code,  but  since  the  decisions  in  Smith  v.  SimSy  77 
Mo.  269,  and  Reed  v.  Bott,  100  Mo.  62,  and  Hoester  v.  Sammel- 
mann,  101  Mo.  619,  it  would  seem  that  something  more  is  re- 
quired, and  the  facts  should  be  stated.  These  later  decisions, 
we  think,  are  more  in  harmony  with  our  code  system,  and  in 
conflict  with  the  earlier  adjudications:  Bliss  on  Code  Plead- 
ing, sec.  339,  note  1. 

It  is  urged  with  great  ability  and  upon  the  most  respectable 
authority  elsewhere  that  the  award  made  by  the  engineer  has 
the  validity  of  awards  by  other  arbitrators,  and  can  only  be 
impeached  in  a  court  of  equity.  Counsel  also  rely  upon  the 
expression  in  the  opinion  of  Judge  Napton,  in  Dinsmore  v. 
Livingston  Co.,  60  Mo.  241,  that,  "  if  the  disapproval  or  rejec- 
tion of  the  work  arises  from  caprice  or  malice,  and  is  really 
without  foundation,  such  facts  may  be  alleged  and  a  recovery 
be  had  in  equity."  That  relief  might  be  had  in  a  court  of 
equity  upon  appropriate  charges  of  fraud  and  gross  mistake 
we  have  no  doubt,  but  to  hold  that  the  jurisdiction  is  exclusive 
would  be  to  deny  the  courts  of  law  a  jurisdiction  long  exer- 
cised and  firmly  rooted. 

In  Martinsburg  etc,  R.  R.  Co.  v.  March,  114  U.  S.  549,  the 
suit  was  an  action  at  law  to  recover  a  balance  due  on  a  con- 
tract for  work  and  labor  done  on  a  railroad,  containing  a 
stipulation  identical  in  principle  with  the  one  in  the  contract 
in  this  cause.  It  was  not  even  suggested  that  the  action  had 
not  been  brought  in  the  proper  forum,  or  that  a  court  of  law 
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was  inadequate  to  give  relief.  There,  as  here,  the  declaration 
contained  two  counts.  To  the  first  count,  relying  specially 
upon  the  contract,  a  demurrer  was  sustained  in  the  supreme 
court  of  the  United  States,  because  there  was  no  averment 
that  the  engineer  had  been  guilty  of  fraud  or  gross  mistake  in 
his  estimates,  and  holding  that  in  the  absence  of  such  an 
allegation,  plaintiff  could  not  go  behind  the  certificate  of  the 
engineer,  but  clearly  holding  that  with  such  averments  the 
plaintiff  might  proceed  in  a  court  of  law.  But  even  in  that 
case  there  was  no  question  raised  as  to  the  common  count  of 
indebitatus  assumpsit.  See  also  Chicago  etc.  R.  R.  Co.  v.  Pricey 
138  U.  S.  185.  Here  the  action  is  on  the  contract  in  the  first 
count,  alleging  a  breach  of  its  stipulations  by  defendants,  and 
in  the  second  count  upon  a  quantum  meruit. 

In  Yeats  v.  Ballentine,  56  Mo.  537,  this  court  held  that  an 
action  at  law  could  be  maintained,  notwithstanding  the  plain- 
tiflf  himself  had  violated  his  contract.  The  doctrine  of  that 
case  has  been  repeatedly  approved,  and  we  do  not  feel  at  lib- 
erty to  question  it  at  this  day:  Rude  v.  Mitchell,  97  Mo.  365. 

Upon  the  issues  tendered,  the  plaintiffs  could  not  be  required 
to  call  the  engineer  as  a  condition  precedent  to  establishing 
their  case  before  the  jury.  It  was  said  in  Rude  v.  Mitchelly 
97  Mo.  365:  "  On  such  an  issue  the  estimate  of  the  architect 
would  be  of  no  more  value  than  that  of  any  other  competent 
witness."  And  to  the  same  effect  is  Yeats  7.  Ballentine,  56 
Mo.  530. 

4.  At  the  conclusion  of  the  cause  the  court  gave  peremptory 
instructions  to  the  jury,  by  which  they  were  required  to  find 
against  the  plaintiffs'  right  to  a  lien  for  the  balance  of  twenty- 
eight  thousand  five  hundred  eighty-four  dollars  and  sixty 
nine  cents  admitted  to  be  due  them.  The  court  evidently 
gave  this  instruction  because  it  considered  that  plaintiffs  had 
exhausted  their  right  to  a  lien  when  they  filed  their  first  ac- 
count on  March  13, 1888,  and  this  action  having  been  brought 
on  the  lien  filed  April  16,  1889,  plaintiffs  had  no  right  to  en- 
force it.  This  involves  a  construction  of  our  statutes  giving 
a  lien  to  contractors,  material  men,  and  laborers  on  railroads: 
Rev.  Stats.  1879,  c.  47,  art.  4.  This  is  a  purely  statutory 
lien.  To  entitle  any  contractor  to  this  lien,  he  is  required, 
within  ninety  days  after  the  completion  of  the  work,  to  file  in 
the  office  of  the  circuit  clerk  of  any  county  through  which  the 
railroad  is  located  a  just  and  true  account  of  the  amount  due 
after  all  just  credits  have  been  given,  which  account  shall 
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state  the  amount  claimed  as  due,  the  general  nature  of  the 
work,  amount  of  labor  performed  or  of  materials  furnished; 
the  dates  when  the  work  was  done  and  materials  furnished; 
the  place  or  places  at  which  said  labor  was  done  or  materials 
furnished;  the  name  or  names  of  the  parties  with  whom  the 
contract  for  the  work  and  material  was  made,  and  the  name 
of  the  railroad  against  which  the  lien  is  to  apply. 

Action  must  be  brought  on  this  lien  in  ninety  days,  or  it 
ceases:  Rev.  Stats.  1879,  sec.  3205.  This  lien  becomes  an 
encumbrance  from  the  date  of  the  commencement  of  such 
work  and  labor,  and  is  prior  to  all  other  mortgages  and  en- 
cumbrances. 

The  question  now  arises,  if  a  contractor  or  other  person,  in 
attempting  to  avail  himself  of  this  provision  of  the  law,  fails 
to  file  such  a  statement  of  his  claim  as  will  give  him  this 
lien,  may  he  within  the  time  specified  in  the  statute  file  a 
correct  and  sufficient  statement,  and  thus  entitle  himself  to 
the  benefit  of  the  statute,  or  is  he  cut  ofl"  by  his  first  futile 
attempt  ? 

In  Mulloy  v.  Lawrence,  31  Mo.  583,  this  court  held  the  plain- 
tiff could  have  but  one  lien,  but  in  Davis  v.  Schuler,  38  Mo. 
24,  it  was  explained  that  this  meant  one  good  and  valid  lien, 
and  when  the  first  paper  filed  was  inoperative  as  a  lien,  the 
claimant  might  file  another  within  the  time  prescribed.  This 
last  ruling  is  most  certainly  in  accord  with  the  spirit  of  the 
statute  and  common  sense. 

The  question  then  arises  in  this  case,  was  the  lien  of  March 
13,  1888,  valid  ?  If  so,  the  plaintiff's  have  exhausted  their 
right,  and  the  court  correctly  decided  against  them.  The 
original  lien  filed  March  13th  could  not  be  found,  and  the 
notice  and  the  record  were  read  as  the  next  best  evidence. 
The  "account  was  for  balance  due  for  construction  of  a  part 
of  the  railroad  of  said  Ray  County  from  February  7th  to  De- 
cember 19,  1887,  under  a  contract  dated  at  Topeka,  January 
12,  1887,  with  the  Chicago,  Santa  Fe,  and  California  Railway 
Company  of  Iowa,  in  construction  of  roadbed  through  sec- 
tions seventy-five  to  ninety-four,  division  two,  and  sections 
ninety-five  to  one  hundred  and  fourteen,  division  three,  run- 
ning through  parts  of  Chariton,  Linn,  and  Macon  coun- 
ties, consisting  of  grading,  scraping,  cleaning,  plowing,  exca- 
vating of  roadbed  and  ditching,  piping  and  other  work  on 
said  sections  and  section  one  hundred  and  fifteen:  — 
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Amount  of  labor  performed $604,784.84 

Amount  paid  on  said  work 485,914.84 

Lien  claimed  on  roadbed  of  said  C.  S.  F.  &  C.  R'y 

Co.  for  salary 118,870.11 

It  is  evident  this  would  not  support  an  action  for  a  lien. 
As  said  in  Rude  v.  Mitchell,  97  Mo.  865:  "  When  the  statute 
calls  for  a  just  and  true  account,  it  means  a  fairly  itemized 
account  showing  what  the  materials  are,  the  work  that  was 
done  and  the  price  charged,  so  that  it  can  be  seen  from  the 

face  of  the  account  that  the  law  gives  a  lien  therefor 

A  lumping  item  of  the  whole  contract  price  on  the  one  hand 
and  the  credits  on  the  other  is  no  compliance  with  the  law  at 
all." 

And  this  brings  us  to  an  examination  of  the  second  lien,  of 
April  16,  1888.  This  lien  specifies  the  different  kinds  of 
work,  the  quantities,  cubic  yards  of  earth,  embankments  bor- 
rowed, and  price;  the  total  amount  of  cubic  yards  of  earth 
excavation  with  the  price  and  amount;  the  amount  of  loose 
rock,  price,  and  amount;  the  amount  of  cleaning,  grubbing, 
ditching,  and  hauling,  separately,  placing  of  iron  culverts, 
and  different  items  of  extra  work,  giving  in  detail  credits 
and  the  balance  due.  Under  this  account  and  the  evidence 
tending  to  show  that  the  last  work  was  done  on  the  19th  of 
January,  1888,  we  think  the  trial  court  erred  in  holding  that 
the  second  lien  was  void,  and  in  giving  a  peremptory  instruc- 
tion to  that  effect,  and  refusing  plaintiffs'  instructions  num- 
bers three  and  four,  and  refusing  their  instruction  number 
eleven. 

The  position  taken  in  the  brief  of  respondents,  that  the 
lien  was  lost  because  the  Iowa  company  sold  out  to  the  Illi- 
nois company  and  assumed  the  obligation  of  paying  plain- 
tiffs for  their  work  under  the  contract,  and  plaintiffs  did  not, 
within  ninety  days  after  that  sale,  file  their  lien,  is  not  ten- 
able. The  plaintiffs  had  a  contract  to  do  this  work;  the  com- 
pany had  a  right  to  assign  the  contract,  and  its  assignee 
could  assume  to  pay  plaintiffs,  but  by  so  doing  they  could 
not  destroy  plaintiffs'  rights. 

The  case  is  wholly  unlike  Allen  v.  Frumet  Mining  etc.  Co., 
73  Mo.  688,  and  O'Connor  v.  Current  Riv.  R.  R.  Co.,  Ill  Mo. 
185.  In  those  cases  there  were  different  parties  doing  the 
work  under  different  contracts,  and  it  was  held  each  must  file 
his  own  lien;  here  all  the  work  was  done  by  one  firm,  under 
one  contract,  and  there  was  no  release  of  the  original  com- 
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pany,  notwithstanding  the  Illinois  company  assumed  the  pay- 
ment for  the  work.  The  contract  will  support  the  lien  ai 
against  the  Iowa  company,  and  all  who  take  the  property  with 
notice  of  the  obligation.  We  think  this  is  too  plain  for  argu- 
ment. 

It  also  follows  that  the  circuit  court  erred  in  its  first  instruc- 
tion, that  under  the  evidence  the  jury  must  find  for  all  the 
defendants  except  the  Illinois  company. 

The  conveyance  by  the  Iowa  company  to  the  Illinois  com- 
pany did  not  release  the  former  from  its  personal  obligations 
to  plaintiffs  on  the  contract.  The  mere  acceptance  of  the 
money,  due  them  on  their  work  from  the  grantee  of  the  com- 
pany, did  not  work  a  release  of  the  Iowa  company.  There  is 
no  evidence  beyond  the  notice  of  the  money  due  on  their  con- 
tract that  they  had  agreed  to  release  the  Iowa  company  and 
accept  the  Illinois  company  in  their  stead.  They  prayed 
judgment  against  all,  and  were  entitled  to  a  personal  judg- 
ment against  the  Iowa  company  and  a  lien  as  against  all  the 
others,  if  the  court  had  granted  their  declarations  of  law  and 
the  jury,  under  those  instructions,  had  found  for  them. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial,  in  accordance  with  the  views  herein  expressed.  If 
plaintiffs  desire  to  tender  the  issue  of  fraud,  they  should  have 
leave  to  amend  their  petition  and  state  the  facts  constituting 
the  fraud  or  gross  error  of  which  they  complain  in  their 
briefs  in  this  court.  

Railroad  Constrcction  Contracts  — Ikterpretation  of.  —  Provisions 
in  such  contracts  making  tlie  chief  engineer  of  the  road  umpire  to  decide 
matters  growing  out  of  the  contract  between  the  parties,  are  valid  and  bind- 
ing,  and  his  decision  of  any  matter  within  his  authority  upon  matters  under 
the  contract  is  conclusive  upon  the  parties  in  the  absence  of  fraud  or  bad 
faith:  Langdon  v.  NorthJieM,  42  Minn,  464;  Sweet  v.  Morrison,  116  N.  Y. 
19;  15  Am.  St.  Rep.  370,  and  note;  Faunce  v.  Burke,  16  Pa.  St.  469;  55  Am. 
Dec.  519,  and  note  with  cases  collected.  See  also  note  to  Commercial  etc 
Ass.  Co.  V.  Hocking,  2  Am.  St.  Rep.  567. 

Quantum  Meruit  —  Amount  ov  REcovERr  on,  —  Where  one  has  done 
work  under  contract  entered  into  under  a  mistake  of  the  parties  tliereto,  he 
is  entitled  to  recover  reasonable  compensation  therefor,  though  in  excess  of 
the  price  named  in  the  contract:  Rowland  v.  New  York  etc.  R,  R.  Co.,  61 
Conn.  103;  29  Am,  St.  Rep,  175,  See  note  to  Craig  v.  Van  Bebber,  18  Am. 
St.  Rep.  621;  extended  note  to  Hayioard  v.  Leonard,  19  Am.  Dec.  272;  note 
to  Merrill  v,  Ithaca  etc.  R.  R.  Co.,  30  Am,  Dec.  142,  where  the  amount  that 
can  be  recovered  under  a  quantum  meruit  count  is  discussed. 

Mechanic's  Lien  —  Assignability  of.  —  This  question  is  discussed  in 
2lill»  V.  La  Verne  Land  Co.,  97  Cal.  254;  33  Am.  St.  Rep.  168,  and  note. 
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A  FoREiow  Judgment  is  Conclusive  upon  the  merits,  and  can  be  impeached 
only  by  proving  that  the  court  rendering  it  did  not  have  jurisdiction  of 
the  sabject-matter  of  the  action  or  of  the  person  of  the  defendant,  or 
that  it  was  procured  by  fraud. 

FoBEiGN  Judgments.  —The  Refusal  ov  a  Fobeign  Court  to  Allow  a 
Commission  to  examine  witnesses  in  this  state  does  not  affect  the  con* 
elusive  character  of  a  judgment  subsequently  rendered  by  such  court. 

Jurisdiction  op  Foreign  Courts. — When  a  party  is  sued  in  a  foreign 
country  upon  a  contract  made  there,  he  is  subject  to  the  procedure  of 
the  court  in  which  the  action  is  pending,  and  must  resort  to  it  for  the 
purposes  of  his  defense,  if  he  has  any,  and  any  error  committed  must  be 
reviewed  and  corrected  in  the  usual  way.  So  long  as  he  has  the  bene- 
fit of  such  rules  and  regulations  as  have  been  adopted  and  are  in  use  for 
the  ordinary  admiuistration  of  justice  among  the  citizeus  and  subjects 
of  the  country,  he  cannot  complain,  and  justice  is  not  denied  him. 

A  Foreign  Judgment  is  Sufficiently  Authenticated  when  the  attesta- 
tion certifies  that  the  papers  are  true  copies  of  the  records  filed  in  the 
office  of  the  court,  and  legally  kept  in  the  custody  of  the  masters  thereof. 
It  is  not  indispensable  that  the  certificate  state  that  the  copy  had  been 
compared  by  the  clerk  with  the  original,  and  is  a  correct  transcript 
therefrom,  and  of  the  whole  of  the  original. 

Action  upon  a  judgment  of  the  higli  court  of  justice  of 
England,  queen's  bench  division.  Tlie  autlientication  of  the 
record  was  as  follows:  — 

"I  certify  that  the  foregoing  are  true  copies  of  the  records 
filed  in  the  central  office  of  the  supreme  court  of  judicature  in 
England,  and  legally  kept  in  the  custody  of  the  masters  of 
the  said  court. 
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"Dated  this  twenty-second  day  of  January,  1891. 

"  Francis  A.  Strinqeb, 
**  Head  olerk  in  the  writ,  appearance,  and  judgment  depart- 
ment central  office. 

"  This  is  to  certify  that  the  above,  Francis  A.  Stringer,  is 
the  officer  in  charge  of  the  documents  filed  in  the  central 
office  of  the  supreme  court,  on  which  file  are  the  documents 
of  which  the  above  are  certified  to  be  true  copies,  and  that 
he  is  the  proper  officer  to  testify  to  the  correctness  of  such 
copies. 
"Dated  this  twenty-second  day  of  January,  1891. 

"George  Pollock, 
**One  of  the  masters  of  the  supreme  court  of  judicature,  hav- 
ing the  superintendence  and  control  of  the  central  office  of 
the  court. 

"I,  the  Right  Honorable  John,  Duke,  Baron  Coleridge,  lord 
chief  justice  of  England,  hereby  certify  that  the  above,  George 
Pollock,  is  a  master  of  the  high  court,  and  one  of  the  legal 
custodians  of  the  records  of  such  court,  and  that  the  above 
signature,  George  Pollock,  is  in  the  proper  handwriting  of  the 
said  master.  Coleridge,  L.  C.  J. 

"  [Seal  of  the  supreme  court  of  judicature,  England.] 
"I,  the  Right  Honorable  Stanley,  Baron  Halsbury,  lord 
high  chancellor  of  Great  Britain,  keeper  of  the  great  seal 
thereof,  do  hereby  certify  that  the  within  signature,  'Cole- 
ridge, L.  C.  J.,*  is  of  the  proper  handwriting  of  the  Right  Hon- 
orable John,  Duke,  Baron  Coleridge,  lord  chief  justice  of 
England,  the  president  of  the  queen's  bench  division  of  the 
supreme  court  of  judicature,  and  that  the  said  court  is  duly 
constituted,  and  has  jurisdiction  in  all  actions,  matters,  and 
proceedings  in  the  said  division. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  great  seal  to  be  affixed  at  Westminster,  this  tenth 
day  of  February,  1891.  Halsbury,  0. 

"  [Great  seal.]" 
Judgment  for  the  plaintiflP, 
C.  C.  Higgina  and  F.  S.  Smith,  for  the  appellant. 
Ten  Eyck  and  Remington,  for  the  respondent. 

O'Brien,  J.  The  plaintiff  recovered  in  an  action  upon  • 
judgment  in  his  favor  and  against  the  defendant,  rendered  in 
1890  by  the  supreme  court  of  judicature  in  England.     It 
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appears  that  the  plaintiff,  in  pursuance  of  an  agreement, 
manufactured  and  shipped  at  London  to  the  defendant  at 
New  York  an  omnibus  and  Beaufort  cart  at  a  price  agreed 
upon.  Suit  was  brought  upon  the  account  by  the  plaintiflF 
against  the  defendant  in  England,  and  personal  service  of 
process  was  made  upon  him  there,  and  jurisdiction  obtained 
by  the  court  of  the  person  of  the  defendant  and  the  subject- 
matter  of  the  action.  The  defendant  appeared  and  interposed 
for  defense,  in  substance,  that  the  articles  were  manufactured 
and  shipped  under  a  special  contract,  by  which  the  price  and 
the  character  and  quality  of  the  articles  were  particularly 
specified,  and  that  the  goods,  when  received  by  the  defendant, 
did  not  conform  to  the  agreement,  but  were  practically  worth- 
less to  him.  The  plaintiff  denied  that  there  was  any  agree- 
ment to  manufacture  such  vehicles  as  the  defendant  claimed, 
and  asserted  that  the  articles  delivered  conformed  in  all  re- 
spects to  the  defendant's  order.  While  the  action  was  at 
issue  in  England  the  defendant  applied  to  the  court  for  a 
commission  to  examine  witnesses  in  this  country  to  prove  the 
allegations  of  his  answer.  This  application  was  denied;  upon 
what  ground  or  for  what  reason  does  not  appear.  The  de- 
fendant did  not  appear  for  trial,  and  the  court  ordered  judg- 
ment against  him,  and  for  defense  to  this  judgment  in  our 
courts  he  has  interposed  substantially  the  same  facts,  and  in- 
iists  that  it  is  unjust  and  unfair,  and  that  as  he  was  not  per- 
mitted to  produce  his  proofs  at  the  trial  in  England,  he  is  not 
now  bound  by  the  judgment.  He  also  applied  to  the  courts  here 
in  this  action  for  a  commission  to  examine  witnesses  in  Eng- 
land, which  application  was  refused,  and  upon  the  trial  the 
court  held  that  the  foreign  judgment  was  conclusive,  and  that 
the  plaintiff  was  entitled  to  recover.  The  general  term  has  af- 
firmed the  judgment,  and  also  the  order  refusing  the  commis- 
sion, and  the  appeal  to  this  court  is  from  both  determinations. 
It  is  the  settled  law  of  this  state  that  a  foreign  judgment  is 
conclusive  upon  the  merits.  It  can  be  impeached  only  by  proof 
that  the  court  in  which  it  was  rendered  had  not  jurisdiction 
of  the  subject-matter  of  the  action  or  of  the  person  of  the  de- 
fendant, or  that  it  was  procured  by  means  of  fraud:  Lazier  v. 
Westcott,  26  N.  Y.  146;  82  Am.  Dec.  404. 

The  judgments  of  the  courts  of  a  sister  state  are  entitled  to 
full  faith  and  credit  in  the  courts  of  the  other  states  under 
the  constitution  of  the  United  States,  but  effect  is  given  to  the 
judgments  of  the  courts  of  foreign  countries  by  the  comity  of 
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nations  which  is  part  of  our  municipal  law.  The  refusal  of 
the  foreign  court  to  allow  a  commission  to  examine  witnesses 
here  does  not  affect  the  conclusive  character  of  the  judgment. 
Such  applications  are  generally  within  the  discretion  of  the 
court  to  which  they  are  addressed  and  then  a  refusal  to  grant 
them  does  not  constitute  even  a  legal  error  subject  to  review. 
But  even  if  it  appeared  in  this  case,  as  it  does  not,  that  some 
legal  right  of  the  defendant  was  denied  in  refusing  the  ap- 
plication that  would  not  affect  the  validity  or  conclusive 
nature  of  the  judgment,  so  long  as  it  stood  unreversed  and 
not  set  aside.  Legal  errors  committed  upon  the  trial  or 
during  the  progress  of  the  cause  may  be  corrected  by  appeal 
or  motion  to  the  proper  court,  but  they  furnish  no  defense  to 
an  action  upon  the  judgment  itself.  Where  a  party  is  sued 
in  a  foreign  country,  upon  a  contract  made  there,  he  is  sub- 
ject to  the  procedure  of  the  court  in  which  the  action  is  pend- 
ing, and  must  resort  to  it  for  the  purpose  of  his  defense,  if  he 
has  any,  and  any  error  committed  must  be  reviewed  or  cor- 
rected in  the  usual  way.  So  long  as  he  has  the  benefit  of 
such  rules  and  regulations  as  have  been  adopted  or  are  in  use 
for  the  ordinary  administration  of  justice  among  the  citizens 
or  subjects  of  the  country  he  cannot  complain,  and  justice  is 
not  denied  to  him.  The  presumption  is  that  the  rights  and 
liability  of  the  defendant  have  been  determined  according  to 
the  law  and  procedure  of  the  country  where  the  judgment  was 
rendered,  and  there  is  nothing  in  the  record  to  the  contrary. 
The  questions  of  fact  or  law  settled  by  this  judgment  could 
not  be  re-examined  in  our  courts.  The  judgment  was  prop- 
erly authenticated  and  established  at  the  trial  under  the 
provisions  of  the  code.  The  order  of  our  courts  refusing  the 
commission  to  examine  witnesses  in  England  was,  so  far  as 
appears,  a  matter  of  discretion.  As  the  foreign  judgment  was 
conclusive,  the  facts  stated  in  the  answer  were  not  admissible 
as  proof  upon  the  trial,  and  therefore  it  is  clear  that  no  legal 
right  of  the  defendant  was  violated  by  the  denial  of  his  ap- 
plication. 

The  judgment  should  be  affirmed,  and  the  appeal  from  tb« 
order  dismissed. 

All  concur,  except  Grat,  J.,  not  voting. 


FoRBiON  JTTDaiiBNTS,  CONCLUSIVENESS  OF:  See  notes  to  Messier  r.  Amerf^ 
1  Am.  Dec.  324-326;  Lazier  v.  WestcoU,  82  Am.  Dec.  412-414.  A  foreiga 
court  will  be  presumed  to  hare  the  necessary  jurisdiction  of  the  parties  and 
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■ubjeot-matUr  whsn  th«  o«rtiflo(it«  to  lh«  r«oor<t  of  lh«  Jndgmont  r«nd0r«(t 
by  it  indicates  on  its  fnoA  that  it  ia  a  court  of  reoordi  Vouohrnn  v.  Oitman, 
81  Iowa,  442;  Hmlw  lioffd,  IH  Tt>x.  241:  6&  Am.  Deo.  Bit  Shummii/  v. 
Stillman,  4  Cow.  '^O'l;  I A  Am.  Dou.  374;  Jiml'Mftt  v.  iithnftaon,  5  All«ii,  61)1 1 
81  Am.  U«c.  707;  ninl  thoruforo  it  do«a  uut  dttvolve  upoit  a  party  pro- 
duoing  a  foreign  jnilgnmnt,  ax  for  example  a  doort^a  of  tlivoroe,  whtoh  ia 
apparently  regular,  to  prove  nfllriiiHtivoly  the  juriHilioticu)  of  the  oonrt  from 
which  it  emauKtes:  Jainea  v.  Javiet,  81  Tex.  878.  The  ohu$  j^rohnntli  lie*  on 
him  who  soeki  to  iiii|)ouuh  the  credit  of  auch  a  Judguteuti  HctM  V.  (Jolfinait, 
5  Litt.  349;  16  Am.  Doc.  71. 

AcTHKNTirATiON  or  FoitKUiN  JuDaMRNTH:  Stte  nott)*  to  Taylor  T.  Jitwron, 
M  Am.  Dae  2U0,  and  LoMier  v.  WettcoU,  82  Am.  D«o.  411-414. 


DouGiiASs  V.  Fmrris. 

(188  Nicw  YoitK,  Wi.] 
A  OuAltDlAN's  SoRBTiRS  AitH  Nor  IIki.kanku  hy  a  aettlttitient  made  by  him 
with  ilia  ward  nftor  tlie  littler  cuiiioa  of  agti,  and  a  deortie  en  I  tired 
thereon  by  th»  aurrogate  inljiidgiiig  that  tlio  ^nardiiin  hivd  fully  ito- 
oounted,  if  Buoli'aiitthunont  waa  proiMired  Ity  friiud  and  niiareprcaanta* 
tion,  nnd  it  and  the  decree  are  auhaiujiiently  annullnd  ia  un  notiiMi 
brought  for  that  purpoae  agitinttt  huoIi  guardian.  Tlia  oU'not  o(  tlm  itn- 
nulniunt  wua  to  nuike  the  aettluniitnt  and  (Incniu  void  iit>  initio,  and  of  no 
more  logal  effoct  than  if  they  liad  nevor  cxiMtoil. 

A    JUIXIMKNT    AOAINHT     A     GUAIIIHAN     IH     ( 'oNOI.UHl  VK    tH'ON     IIIH    BlIUICTIICa 

where  it  annula  the  auttleniont  made  by  hint  witii  Ida  ward,  and  llxea 
the  amount  of  liia  lialtility  to  auoli  ward,  if  the  oomlition  of  their  ixinil 
waa  that  the  gnardiun,  "ahonld  wtill  and  I'aillilully  diaoliargtt  Ida  dutiea, 
and  render  a  juat  and  true  account  of  all  nioneya  nn<l  property  re- 
ceived by  him,  and  of  the  applioation  thiMctof,  ami  of  anuh  guardian  ia 
•II  ruapoota  to  and  before  any  court  liaving  cogniKanoe  themof  whea 
thereunto  rtMjnirud." 

JuRisuianuN  tu  >SK'nxic  Auouunth  or  Ouaiuuann.  —If  a  guardian  haa  by 
frau<l  Kittlud  iiia  accounts  with  hia  waril,  and  promirdd  a  duorre  Iruia 
the  aurrogate  court  diachar^^ing  him  from  liability,  and  huoIi  ward  flnda 
it  nnoeaaary  to  roaort  to  a  court  of  eijiiity  to  aet  aaidti  aitoli  Htittl<ini«nt 
and  decree  on  account  of  audi  fraud,  tliti  court  ban  jiiricidiotioii  not  only 
for  the  purpoae  of  aotting  anido  the  aottbtinent  and  diuirne,  but  alao  to 
determine  the  amount  duo  upon  an  lionont  accoiintingi  and  ita  judg* 
mont  fixing  audi  amount  ia  coiK'.luttive  upon  the  aurctiea  of  the  guardian 
in  the  abaeiuie  of  fraud  and  colluaion. 

BcRRTiKfl  OF  UuAKDiAM,  liAoiiKM  IN  I'luxiKKUiNQ  AOAINHT.  —  Mara  InduN 
gonce  by  a  ward  of  bia  guardian  aftor  coining  of  ag<i,  witlwuit  any  valid 
agreuiiKint  for  iblay  or  the  extciiHion  of  time,  doua  not  alli-ct  the  obliga- 
tion of  the  NureticM,  nor  arc  audi  anrctica  rclcaand  by  any  agrenmaiit 
procured  from  the  ward  through  fraud,  nnd  which  he,  on  diacoveriii|{ 
the  fraud,  reaiata  and  prooiirca  to  be  nnnullnd. 

SciiRTiKH,  1)K(}KAHK  oiT  Onk  ov  Kk.vkkai..  —  'i'lie  eatate  of  a  dooeaaed  nurety 
upon  u  guardian's  Lund,  joint  un<l  acvcral  in  f(»rm,  roinaina  liable  after 
hia  death. 
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SuRSTiES  OF  GaARPTAN,  WHEN  LiABLE  FOR  CosTS.  — If  an  action  is  brought 
against  a  guardian  to  settle  his  accounts,  and  a  judgment  is  entered 
therein  for  the  amount  found  due  and  for  costs  of  suit,  the  sureties  ara 
liable  for  such  costs;  but  if  there  was  never  any  issue  as  to  the  amount 
of  the  guardian °4  liability,  and  the  suit  was  to  set  aside  a  settlement 
with  the  ward  procured  by  the  fraud  of  the  guardian,  the  sureties,  not 
being  instrumental  in  the  settlement,  are  not  chargeable  with  the  oosta 
incurred  in  procuring  its  annulment. 

Richard  L.  Hand,  for  the  appellants. 

Royal  Corbin,  for  the  respondent. 

O'Brien,  J.  The  general  question  presented  by  this  appeal 
is  the  liability  of  the  defendants  to  the  plaintiff  upon  a  bond 
given  on  the  29th  of  March,  1872,  to  the  plaintiff,  who  was 
then  a  minor,  to  secure  the  faithful  performance  by  Edwin  B. 
Low,  his  general  guardian  appointed  on  that  day,  of  the  duties 
of  his  trust.  The  plaintiff  arrived  at  the  age  of  twenty-one 
years  on  the  26th  of  March,  1879,  and  it  appears  that  on  the 
14th  of  the  following  May  the  guardian  had  in  his  hands 
four  thousand  three  hundred  sixty-three  dollars  and  ten  cents 
to  wliich  the  plaintiff  was  entitled.  On  that  day,  as  the  find- 
ings show,  the  guardian  and  his  brother,  who  was  insolvent, 
approached  the  plaintiff  with  a  view  to  a  settlement  and  dis- 
charge of  the  obligation.  They  presented  the  brother's  note 
for  three  thousand  two  hundred  dollars,  payable  to  the  order 
of  the  plaintiff,  and  bearing  date  March  31,  1879,  at  two 
years,  with  semi-annual  interest,  and  also  a  mortgage  pur- 
porting to  secure  the  payment  of  the  sum  for  which  the  note 
was  given  and  running  to  the  plaintiff,  covering  two  hundred 
acres  of  land  in  the  state  of  Illinois.  The  guardian,  for  the 
purpose  of  inducing  the  plaintiff  to  settle  his  claim  for  the 
amount  of  the  note,  as  secured,  fraudulently  represented  to 
the  plaintiff  that  the  lands  embraced  in  the  mortgage  were 
cultivated  and  valuable  improved  farm  lands,  and  worth  at 
least  ten  thousand  dollars,  and  ample  security  for  the  pay- 
ment of  the  sum  for  which  the  note  was  given.  The  plaintiff 
was  ignorant  of  the  facts  touching  the  solvency  of  the  maker 
of  the  note  and  the  value  of  the  land  and  the  sufficiency  of 
the  security,  but  relied  entirely  upon  the  representations  of 
the  guardian.  In  fact  the  lands  were  uncultivated  swamp 
lands,  not  worth  to  exceed  seven  hundred  dollars,  all  of 
which  was  known  to  the  guardian  at  the  time  of  making  the 
representations.  The  plaintiff  believing  the  statements  to  be 
true  was  induced  to  settle  his  claim  for  the  note  and  security 
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and  to  give  to  the  guardian  a  receipt  in  full  for  the  three 
thousand  two  hundred  dollars,  and  also  a  paper  purporting 
to  discharge  him  from  his  trust  and  authorizing  an  attorney 
named  to  appear  before  the  surrogate  and  declare  the  account 
of  the  guardian  settled  and  to  procure  him  to  be  formally 
discharged.  The  attorney  and  the  guardian  on  the  twelfth 
day  of  January,  1880,  appeared  before  the  surrogate  and  the 
account  was  stated,  and  the  guardian  credited  with  the  pay- 
ment of  the  balance  in  his  hands,  namely,  four  thousand  three 
hundred  sixty  dollars  and  thirty-two  cents,  and,  thereupon, 
the  surrogate  entered  a  decree  whereby  it  was  adjudged  that 
the  guardian  had  fully  accounted  for  all  moneys  of  his  ward 
that  came  to  his  hands,  and  that  nothing  remained  in  his 
hands  that  was  due  to  the  plaintiff. 

The  plaintiff  was  ignorant  of  the  facts  constituting  the 
fraud  thus  practiced  upon  him  until  about  the  month  of  No- 
vember, 1880,  when  he  immediately  communicated  his  infor- 
mation to  the  guardian,  and  demanded  that  the  settlement 
receipt,  power  of  attorney,  decree  of  the  surrogate  and  dis- 
charge be  rescinded  and  treated  as  void,  to  which  demand  the 
guardian  assented  and  promised  to  pay  the  amount  of  the 
claim  to  the  plaintiff,  but  failed  to  do  so  except  the  sum  of 
eight  hundred  dollars,  which  was  paid  about  the  month  of 
February,  1882.  It  has  also  been  found  that  the  plaintiff,  at 
all  times  since  the  discovery  of  the  fraud,  has  been  ready  and 
willing  to  restore  what  he  received  from  the  guardian  on  the 
settlement,  and  that  before  the  commencement  of  any  suit, 
he  executed  and  tendered  to  the  guardian  an  assignment  of 
the  mortgage  and  the  note  and  a  satisfaction  thereof,  and 
these  papers  have  been  ready  for  delivery  since  October,  1882, 
when  he  commenced  an  action  in  the  supreme  court  against 
the  guardian  as  such.  The  object  of  that  action  was  to  pro- 
cure a  judgment  annulling  the  decree  of  the  surrogate  and 
the  settlement  papers  upon  which  it  was  based,  and  declaring 
the  account  between  the  plaintiff  and  his  said  guardian  to  be 
unadjusted  and  the  sum  of  three  thousand  two  hundred  dollars 
unaccounted  for.  The  complaint  contained  suitable  allega- 
tiona  of  all  the  facts  upon  which  to  base  the  relief.  The  only 
pleading  which  the  guardian  served  in  the  action  was  a  de- 
murrer which,  upon  a  hearing,  was  overruled  and  judgment 
was  ordered  in  favor  of  the  plaintiff  for  the  relief  demanded 
with  costs,  which  judgment  was  to  be  absolute  unless  the  de- 
fendant answered  over  as  he  was  permitted  to  do  by  the  judg- 


438  Douglass  v.  Febkis.  [New  York, 

ment.  It  was  entered  on  the  sixteenth  day  of  February,  1885, 
and  adjudged,  among  other  things,  that  there  was  still  due  to 
the  plaintiff  from  the  guardian  the  sum  of  three  thousand 
five  hundred  seven  dollars  and  twenty-four  cents,  which  in- 
cluded interest  on  the  sum  of  three  thousand  two  hundred 
dollars  from  March  31,  1879,  less  the  payment  made  before 
mentioned.  Service  of  a  copy  of  the  judgment  was  made 
upon  the  defendant's  attorneys  on  the  day  of  its  entry.  The 
defendant  therein  then  appealed  to  the  general  term  where  it 
was  aflSrmed  and  judgment  of  affirmance  and  for  costs  entered 
June  9,  1885,  which  was  made  absolute  in  form  upon  proof 
that  the  defendant  had  failed  to  answer  or  pay  costs  as  per- 
mitted by  the  special  term.  Executions  were  issued  upon 
these  judgments  and  returned  wholly  unsatisfied.  Then  the 
present  action  was  commenced,  October  31,  1885,  against  the 
sureties  upon  the  guardian's  bond,  by  the  service  of  the  sum- 
mons and  complaint,  on  that  day,  upon  the  sureties  Gilletta 
Low,  Rodney  Sargent,  and  Peter  Ferris.  The  first  named  an- 
swered separately,  by  the  same  attorneys  representing  the 
guardian  in  the  former  suit,  that  she  was  a  married  woman 
when  she  executed  the  bond,  and  the  action,  as  against  her, 
was  discontinued  by  stipulation,  but  she  was  not  released. 
The  other  sureties  answered  by  the  learned  counsel  who  argued 
the  case  at  bar  in  this  court,  or  by  his  firm,  and  after  the  case 
was  at  issue  and  ready  for  trial  in  1886,  they  were  substituted 
as  attorneys  in  the  old  suit  against  the  guardian  and  appealed 
to  this  court  from  that  judgment. 

The  new  attorneys  then  had  control  of  both  cases,  and  in 
June,  1886,  they  made  a  motion  to  the  court  at  special  term 
in  both  actions.  The  object  of  these  motions  was  first  to  per- 
mit the  appeal  to  the  court  of  appeals  in  the  old  action  to  be 
prosecuted  without  further  security  and  to  stay  all  proceed- 
ings in  this  action,  without  security,  pending  that  appeal. 
This  motion  was  granted  upon  a  showing  in  support  of  the 
application,  apparently  that  the  plaintifi"  already  had  security 
in  the  guardian's  bond  and  that  the  appeal  to  this  court  from 
the  judgment  in  the  old  suit  conclusively  determined  the  lia- 
bility of  the  sureties  on  that  bond.  In  October,  1887,  this 
court  affirmed  the  judgment  {Douglass  v.  Low,  107  N.  Y.  628) 
without  an  opinion.  In  the  meantime  and  on  the  28th  of 
January,  1887,  Sargent,  defendant,  and  one  of  the  sureties 
died,  leaving  a  will,  in  which  the  defendant.  Abbey  A.  Prouty, 
was  named  as  sole  executrix,  to  whom  letters  testamentary 
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were  issued.  This  action  was  revived  as  against  her  by  a 
supplemental  complaint  which  was  answered  by  both  defend- 
ants and  these  pleadings  present  the  issues  in  the  case.  On 
the  trial  the  plaintiff  gave  in  evidence  the  bond,  the  judgment 
roll  in  the  action  against  the  guardian,  and  the  judgments  of 
aflSrmance  at  general  term  and  in  this  court,  and  the  execu- 
tions issued  and  returned  unsatisfied  and  rested.  Substan- 
tially the  only  proof  given  by  the  defendants  was  to  show  that 
the  sureties  had  no  knowledge  of  the  settlement  between  the 
plaintiff  and  the  guardian,  or  of  any  of  the  fraudulent  acts  or 
proceedings  before  referred  to,  until  the  month  of  October, 
1885,  and  also  some  proof  relating  to  the  financial  responsi- 
bility of  the  guardian  during  a  part  of  that  time.  The  court 
found  all  the  facts,  the  substance  of  which  is  herein  stated, 
and  other  facts  not  necessary  to  refer  to,  and  found  according 
to  the  defendant's  contention  that  they  were  ignorant  of  the 
settlement  or  of  the  proceedings  until  the  time  stated,  and 
further,  that  up  to  April,  1882,  the  guardian  was  the  owner  of 
a  valuable  piece  of  unencumbered  real  estate  in  the  county, 
the  actual  value  of  which  was  not  shown,  and  which  he  con- 
veyed at  that  date,  and  has  been  insolvent  since  January  27, 
1885.  He  held  as  matter  of  law  that  the  judgment  in  the  first 
action  was  prima  facie,  binding  upon  the  defendants  and  evi- 
dence against  them  of  the  facts  therein  adjudged,  and  that 
they  were  liable  for  the  amount  of  that  judgment  and  the  costs 
with  interest  thereon. 

The  condition  of  the  defendant's  obligation  was  that  the 
guardian  "  shall  well  and  faithfully  in  all  things  discharge 
the  duty  of  guardian  to  the  above-named  minor  according 
to  law,  and  render  a  just  and  true  account  of  all  moneys  and 
property  received  by  him,  and  of  the  application  thereof  and 
of  such  guardian  in  all  respects  to  and  before  any  court  hav- 
ing cognizance  thereof  when  thereunto  required." 

To  insure  the  performance  of  this  trust  the  sureties  bound 
themselves  in  the  penalty  of  the  bond,  "and  each  of  us,  our 
and  each  of  our  heirs,  executors  and  administrators,  and  each 
and  every  of  them,  jointly  and  severally,  firmly,  by  these 
presents."  The  principal  questions  discussed  by  the  learned 
counsel  for  the  defendant  on  this  appeal  are:  1.  That  the 
sureties  have  been  discharged  by  the  settlement  between  the 
plaintiff  and  the  guardian  and  the  extension  of  time  involved 
therein,  and;  2.  In  consequence  of  the  plaintiff's  omission 
to  notify  them  at  an  earlier  day  of  the  situation  or  to  pro- 
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ceed  against  the  guardian.  It  was  competent  for  the  plain- 
tiff, after  he  became  of  age,  to  settle  with  his  guardian,  and 
if  the  settlement  had  been  fairly  and  honestly  and  not  fraudu- 
lently made,  it  would  discharge  the  guardian  and  his  sure- 
ties:  Kirhy  v.  Taylor,  6  Johns.  Ch.  242. 

But  in  this  case  the  settlement  and  the  papers  executed  by 
the  plaintiff  to  the  guardian,  as  well  as  the  decree  of  the  sur- 
rogate based  thereon,  were  vitiated  by  fraud  and  had  no  effect 
upon  the  plaintiff's  rights.  It  is  true  that  he  was  the  only 
one  that  could  complain  of  the  fraud,  or  could  elect  to  repudi- 
ate the  transaction,  and  until  such  time  as  he  did  the  trans- 
action was  binding.  But  when  he  made  that  election  and 
brought  an  action  to  annul  the  transaction,  and  the  court  de- 
clared it  void,  the  effect  of  the  election  and  judgment  was  to 
make  it  void  ab  initio,  and  of  no  more  effect  or  legal  signifi- 
cance than  if  it  had  never  occurred.  So  that,  in  truth,  there 
was  no  settlement  or  release  of  the  guardian,  and  no  binding 
or  valid  extension  of  time  for  the  payment  of  the  moneys  in 
his  hands  by  the  plaintiff. 

Upon  principle  and  authority  there  cannot,  I  think,  be  any 
doubt  that  if  the  guardian  had  accounted  before  the  surrogate 
in  the  usual  way,  and  a  decree  had  been  entered,  free  from 
fraud,  adjudging  that  he  owed  the  plaintiff  a  designated  sum, 
that  decree  would  have  bound  the  sureties.  This  is  upon  the 
principle  that  by  their  contract  they  are  privy  to  the  proceed- 
ings against  their  principal,  and  when  he  is  concluded  they, 
in  the  absence  of  fraud  or  collusion,  are  concluded  also:  Doug- 
lass V.  Howland,  24  Wend.  35;  Jacksony.  Griswold,  A  Hill,  522; 
Annetty.  Terry,  35  N.  Y.  256;  Baggott  v.  Boulger,  2  Duer,  160; 
Rockfellery.  Donnelly^  8  Cow.  637;  Girvin  v.  Hickman,  21  Hun, 
316;  Casoni  v.  Jerome,  58  N.  Y.  315;  Harrison  v.  Clark,  87 
N.  Y.  575;  Thayer  v.  Clark,  48  Barb.  243;  41  N.  Y.  620;  4 
Abb.  Ct.  App.  Dec.  391;  Herman  on  Estoppel,  etc.,  173,  174; 
Dodge  v.  St.  John,  96  N.  Y.  260;  Methodist  Church  v.  Barker, 
18  N.  Y.  463. 

The  plaintiff  was  obliged  to  bring  an  action  to  set  aside  the 
decree  of  the  surrogate,  which  operated  to  discharge  the  guard- 
ian, and  also  to  set  aside  the  fraudulent  transaction  upon 
which  this  decree  was  based.  He  could  not  have  obtained 
this  relief  in  the  surrogate's  court,  and  the  supreme  court  hav- 
ing'obtained  jurisdiction  for  this  purpose  could  and  did  retain 
the  whole  case,  not  only  for  the  purpose  of  setting  aside  the 
fraudulent  settlement  and  decree,  but  also  of  determining  the 
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amount  due  to  the  plaintiff  upon  an  honest  accounting:  Hood 
V.  Hood,  85  N.  Y.  561;  Haight  v.  Brisbin,  100  N.  Y.  219;  Per- 
kins V.  Stimmel,  114  N.  Y.  359;  11  Am.  St.  Rep.  659;  Stilwell 
V.  Mills,  19  Johns.  304;  Sanders  v.  Soulier,  126  N.  Y.  193. 

The  duty  of  the  guardian,  guaranteed  by  his  sureties,  was 
to  account,  before  any  court  of  competent  jurisdiction,  for  the 
money  or  property  that  came  to  his  hands  by  virtue  of  the 
trust,  and  as  the  supreme  court  had  such  jurisdiction,  its 
judgment  against  the  guardian  had  at  least  the  same  force 
and  effect  as  the  decree  of  the  surrogate  would  have  had. 
The  sureties,  by  their  contract,  had  so  connected  themselves 
with  the  obligations  of  the  guardian,  and  with  the  proceedings 
to  bring  him  to  an  account,  and  with  the  judgment  rendered, 
that  it  bound  them,  as  well  as  the  guardian,  as  to  all  ques- 
tions necessarily  involved.  The  judgment  could  be  impeached 
for  want  of  jurisdiction,  or  for  fraud  or  collusion,  but  in  all 
other  respects  it  became  conclusive  as  evidence  or  by  way  of 
estoppel.  The  plaintiff  could  not  have  succeeded  in  his  ac- 
tion against  the  guardian  to  annul  the  settlement  and  decree, 
without  showing  that  he  had  rescinded,  any  more  than  he  can 
now  succeed  against  the  sureties  without  establishing  the  same 
fact.  But  the  judgment  in  the  former  action  adjudged  that 
the  transaction  had  been  rescinded,  and  this  concludes  the 
defendants  also. 

In  regard  to  the  question  of  laches,  it  is  true  that  an  omis- 
sion to  promptly  repudiate  and  rescind  a  settlement  of  this 
character,  by  the  ward,  and  long  acquiescence  by  him  in  what 
was  done,  with  knowledge  of  all  the  facts,  would  furnish  a 
good  defense  to  the  sureties.  But  so  it  would  to  the  guardian, 
and  the  judgment  against  him  has  determined  conclusively 
that  there  was  no  want  of  diligence  in  this  respect  on  the  part 
of  the  plaintiff  in  demanding  rescission  and  tendering  back 
what  he  had  received.  That  question  was  necessarily  an  is- 
sue in  the  former  action,  and  so  far  as  it  was,  the  defendants 
are  concluded,  though  they  may  not  be  as  to  questions  that 
did  not  concern  the  guardian's  defense.  But  it  is  conceivable 
that  sureties,  under  such  circumstances,  might  have  relied,  to 
their  prejudice,  upon  the  decree  of  the  surrogate,  and  an  omis- 
sion to  attack  that  in  time  was  a  defense  that  may  not  have 
been  involved  in  the  former  action,  and  was  probably  open  to 
the  defendants  on  the  trial  of  this  action,  but  the  case  is  re- 
lieved from  any  difficulty  on  that  point  by  the  stipulation  of 
counsel  and  the  finding  of  the  court  that  the  defendants,  up 
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to  the  timeof  the  commencement  of  this  action,  did  not  know 
of  the  existence  of  that  decree,  and  consequently,  could  not 
have  acted  upon  the  faith  of  it,  or  have  been  misled  or  lulled 
into  security  by  it. 

It  must  be  conceded  that  the  judgment  against  the  guardian 
conclusively  established  at  least  the  existence  of  the  debt  to 
the  ward,  and  when  the  plaintiflF  had  proved  the  execution  of 
the  bond,  and  that  the  remedies  against  the  guardian  had 
been  exhausted  by  the  return  of  an  execution  on  the  judg- 
ment unsatisfied,  he  had  made  out  his  case.  It  was  not 
necessary  to  the  maintenance  of  the  action  to  establish  any 
other  fact  determined  by  the  former  judgment.  It  became 
necessary,  then,  for  the  defendant  to  show  some  defense,  and 
they  gave  no  proof  except  with  respect  to  the  two  facts  already 
mentioned.  In  this  view,  the  judgment  was  more  important 
to  the  defendants  than  to  the  plaintiff,  for  unless  the  facta 
upon  which  they  rely  for  a  defense  are  thereby  established^ 
they  are  not  established  at  all.  Without  the  judgment  the 
court  could  not  know  that  there  ever  had  been  a  settlement 
induced  by  fraud,  a  discharge  of  the  guardian,  or  a  decree  of 
the  surrogate  adjudging,  virtually,  that  the  guardian  had 
performed  his  trust,  but  all  of  which  was  based  upon  fraud. 
Indeed,  if  the  judgment  is  to  be  discarded  as  evidence  for  or 
against  these  defendants,  except  so  far  as  it  proves  the  amount 
due  to  the  ward,  then  it  is  perfectly  clear  that  no  defense 
whatever  has  been  made  out  or  even  attempted.  In  order  to 
give  the  defendants  any  standing  at  all,  they  must  have  the 
benefit  of  all  the  facts  determined  in  the  suit  against  the 
guardian,  for  they  are  not  otherwise  established;  but  the  de- 
fendant cannot  use  that  judgment  as  proof  of  facts  in  their 
favor,  and  upon  which  they  rely,  and  at  the  same  time  reject 
the  legal  result  of  these  facts  as  expressed  in  or  necessarily 
implied  from  the  decision.  They  are  really  in  the  attitude 
here  of  insisting  that  the  judgment  is  conclusive  in  this  action 
as  to  the  facts  but  not  as  to  the  law.  It  was  determined  in 
that  action  that  the  plaintiff  had  rescinded  and  repudiated 
^e  transaction  upon  which  the  decree  of  the  surrogate  was 
based,  and  that  he  had  acted  with  reasonable  promptness  and 
diligence  whether  that  was  a  fact  or  a  legal  conclusion,  and 
the  defendants  must,  if  they  claim  the  benefit  of  any  part  of 
the  record,  take  the  whole  of  it. 

Moreover,  it  is  apparent  from  the  record  and  the  course  of 
the  teial  that  the  question  of  laches  now  urged  in  this  court 
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as  a  ground  for  the  reversal  of  the  judgment  constituted  no 
part  of  the  original  plan  of  defense.  It  is  predicated  wholly 
upon  a  fact  established  only  by  the  judgment  roll  in  the  suit 
against  the  guardian,  given  in  evidence  by  the  plaintiff, 
namely,  that  the  plaintiflF  delayed  the  action  against  the 
guardian  from  the  time  of  the  discovery  of  the  fraud,  in  No- 
vember, 1880,  till  October,  1882. 

But  no  such  defense  was  interposed  or  suggested  by  the 
answer.  The  only  defenses  set  up  are:  1.  The  decree  of  the 
surrogate;  2.  That  the  fraud  was  the  personal  act  of  the 
guardian,  for  which  the  sureties  were  not  responsible;  3.  That 
the  plaintiff  extended  the  time  of  the  guardian  to  pay  for  two 
years  by  taking  the  note  without  the  consent  of  the  sureties, 
who  were  released  thereby;  4.  That  the  plaintiflF,  after  he 
became  of  age,  settled  with  the  guardian,  and  released  him; 
5.  That  the  plaintiflF  elected  to  treat  the  bond  as  joint,  by 
bringing  an  action  against  all  the  sureties.  The  answer  con- 
tains no  allegation  that  the  plaintiflF  was  chargeable  with  any 
laches  in  delaying  to  prosecute  the  guardian,  and  they  cannot 
now  avail  themselves  of  a  defense  not  pleaded,  though  the 
facts  upon  which  it  is  based  may  appear  in  the  record.  It  is 
not  every  fact  that  appears  in  the  record  that  a  party  can 
have  the  benefit  of  in  this  court,  but  only  such  facts  as  have 
been  pleaded  and  proven.  Secundum  allegata  et  probata  is 
the  rule  that  governs  in  such  cases. 

But  apart  from  these  considerations,  and  entirely  independ- 
ent of  the  question  of  the  efiFect  of  the  former  judgment,  it 
would  be  diflficult  to  hold  upon  the  facts  upon  which  the  de- 
fendant's argument  is  based,  that  the  plaintiff  is  chargeable 
with  such  laches  as  operate  to  relieve  the  sureties.  He  did 
not  discover  the  fraud  until  November,  1880,  and  then  he 
immediately  communicated  the  information  to  the  guardian 
and  demanded  that  the  transaction  be  rescinded,  and  oflfered 
to  restore  what  he  had  received  under  it,  and  the  guardian 
promised  to  comply  with  this  demand  and  to  pay  the  claim, 
and  in  February,  1882,  actually  did  pay  a  portion  of  it.  The 
relation  of  guardian  and  ward  is  one  of  trust  and  confidence 
and,  under  the  circumstances,  it  cannot,  we  think,  be  affirmed 
as  matter  of  law  that  the  ward  is  chargeable  with  want  of  dili- 
gence because  he  acted  upon  the  faith  of  the  guardian's  prom- 
ise, and  did  not  commence  his  action  until  October,  1882, 
After  that  date  the  delay  is  chargeable  to  the  dilatory  nature 
ef  the  defenses  interposed  by  the  act  of  the  defendants  them- 
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ielvea  and  their  principal.  Nor  can  the  plaintifiF  under  the 
circumstances  be  charged  with  any  omission  of  duty  in  not 
notifying  the  sureties.  They  could  not  remain  passive  dur- 
ing all  this  time,  and  then  when  called  upon  to  respond  impute 
laches  to  the  plaintiff.  They  owed  to  him  a  more  active  duty 
than  he  did  to  them.  They  had  virtually  assured  him  by 
their  contract  that  his  guardian  would  be  faithful  to  his  trust 
and  that  he  would  not  perpetrate  a  fraud  upon  him.  Under 
such  circumstances,  if  there  was  any  duty  to  use  active  vigi- 
lance, it  was  imposed  upon  the  sureties  themselves  rather  than 
upon  the  ward.  They  had  agreed  to  be  responsible  to  him, 
not  with  reference  to  any  fixed  or  computable  period  of  time, 
but  for  all  time  until  the  guardian  had  accounted  or  paid  and 
the  relations  completely  terminated.  In  the  case  of  guaran- 
tees for  the  collection  of  notes  and  such  obligations,  and  other 
contracts  of  indemnity,  the  holder  can  know  with  certainty 
when  the  debt  is  due  or  when  there  is  a  breach  of  the  contract 
secured.  The  rule  of  diligence  that  governs  in  such  cases 
cannot  be  applied  here  at  least  with  the  same  strictness. 
But  even  in  that  class  of  cases  it  is  only  when  but  one  infer- 
ence can  be  legitimately  drawn  from  the  facts  that  reasonable 
diligence  becomes  a  question  of  law.  If,  on  the  contrary, 
different  inferences  may  be  fairly  drawn  by  equally  intelli- 
gent and  unbiased  minds,  the  question  is  one  of  fact:  Salt 
Springs  Nat.  Bank  v.  Sloan,  135  N.  Y.  371;  Chatham  Nat. 
Bank  v.  Pratt,  135  N.  Y.  423. 

If  the  doctrine  of  laches  could  be  applied  to  the  relations 
that  exist  between  the  plaintiff  and  the  defendant  to  the  same 
extent  as  to  that  class  of  obligations  just  referred  to,  a  proposi- 
tion which  may  well  be  doubted,  still  the  judgment  could  not 
be  disturbed  against  the  findings  of  the  learned  trial  court. 

The  argument  of  the  learned  counsel  for  the  defendant 
seems  to  me  to  rest  wholly  upon  the  proposition  that  by  mere 
delay  to  proceed  against  the  guardian  from  November,  1880, 
to  October,  1882,  the  sureties  were  relieved.  I  do  not  under- 
stand that  delay  alone  on  the  part  of  the  ward,  after  he  be- 
comes of  age,  to  proceed  against  the  guardian  for  accounting 
will  discharge  the  sureties  upon  his  bond.  Of  course,  the 
ward,  after  he  becomes  of  age,  may  so  deal  with  him  as  to 
disable  himself  from  proceeding,  and  then  in  a  proper  case 
the  sureties  could  complain.  But  so  long  as  the  ward  does 
not  make  a  binding  agreement  for  the  extension  of  time,  and 
does  not  preclude  himself  in    any  way  from  instituting  the 
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proper  proceeding  against  the  guardian,  mere  delay  will  not 
affect  the  obligation  of  the  sureties  on  the  bond,  providing  the 
right  to  proceed  is  not  barred  by  the  statute  of  limitations. 
If  he  institutes  the  proper  proceeding  within  the  time  allowed 
by  law,  neither  the  guardian  nor  his  sureties  can  defeat  it  by 
alleging  that  he  has  waited  too  long.  In  this  case,  had  no 
fraud  been  perpetrated  upon  the  ward,  he  could  have  waited 
and  left  the  property  in  the  hands  of  his  guardian  without 
relieving  him  or  his  sureties.  The  law  did  not  require  him 
to  proceed  within  any  particular  period  of  time  except  that 
designated  in  the  statute  of  limitations.  Mere  indulgence 
by  the  plaintiff  of  the  guardian,  without  any  valid  agreement 
for  delay  or  the  extension  of  time,  does  not  affect  the  obliga- 
tion of  the  surety:  Powers  v.  Silherstein,  108  N.  Y.  169;  Hurd 
V.  Callahan,  9  Abb.  N.  C.  374;  Daniels  v.  Patterson,  3  N.  Y. 
47;  McKecknieyr.  Ward,  58  N.  Y.  541;  17  Am.  Rep.  281;  Howe 
Machine  Co.  v.  Farrington,  82  N.  Y.  121;  Lowman  v.  Yates, 
87  N.  Y.  604;  Hunt  v.  Purdy,  82  N.  Y.  486;  37  Am.  Rep.  587; 
Steinbock  v.  Evans,  122  N.  Y.  551. 

When  the  creditor  refuses  or  neglects  to  proceed  against  the 
principal,  after  requested  so  to  do  by  the  sureties,  this  rule  is 
modified,  but  that  distinction  has  no  application  to  this  case, 
as  no  such  request  was  ever  made.  Hence  the  only  ground 
of  complaint  that  defendants  can  urge  upon  this  appeal  is 
the  mere  indulgence  or  delay  to  prosecute  on  the  part  of  the 
plaintiff,  and  that  is  not  a  defense. 

The  facts  of  this  case  do  not  furnish  any  sufficient  ground 
upon  which  the  plaintiff  can  be  deprived  of  the  benefit  of  this 
rule.  He  was  induced  by  fraud  to  settle  with  his  guardian, 
and  when  he  discovered  the  fraud  he  promptly  repudiated 
the  transaction,  and  called  upon  the  guardian  to  account  or 
pay.  This  the  guardian  promised  to  do,  and  while  we  may 
assume  that  such  promise  had  some  effect  upon  the  plaintiff's 
mind,  yet  he  did  nothing  whatever  to  tie  his  hands  or  bind 
himself  to  wait  a  single  moment.  He  could  have  proceeded 
at  once  against  the  guardian,  but  how  did  the  delay  in  bring- 
ing the  action  affect  the  sureties  any  more  than  it  would  if  no 
fraud  had  been  committed?  When  the  plaintiff  rescinded 
the  fraudulent  settlement,  he  did  no  more  than  he  had  a 
right  to,  and  no  more  than  was  his  duty,  but  the  fact  that 
the  fraud  was  committed  and  repudiated,  imposed  no  greater 
duty  of  active  vigilance  upon  the  plaintiff  than  would  have 
otherwise  existed  with  respect  to  the  sureties.     After  the  ward 
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had  repudiated  the  fraud  by  offering  to  restore  what  he  had 
received,  and  demanding  the  money  from  the  guardian,  he 
was  not  limited  by  any  different  period  of  time  for  instituting 
proceedings  to  call  him  to  account  than  he  would  have  been 
if  the  fraud  had  not  been  practiced  upon  him. 

The  estate  of  a  deceased  surety  upon  a  bond  of  this  charac- 
ter, joint  in  form,  becomes  discharged  by  the  law  as  it  existed 
when  the  obligation  was  given:  Getty  v.  Binsse,  49  N.  Y.  385; 
10  Am.  Rep.  379;  Wood  v.  Fisk,  63  N.  Y.  245;  20  Am.  Rep. 
628;  Risley  v.  Brown,  67  N.  Y.  160;  Hauck  v.  Craighead,  67 
N.  Y.  432;  Code,  sec.  756. 

But  as  this  bond  was  several,  as  well  as  joint,  we  cannot 
see  how  the  principle  applies.  The  parties  could  have  been 
sued  jointly  or  separately,  and  the  action  revived  against  the 
personal  representatives  of  the  deceased  defendant:  Code, 
sec.  454. 

One  of  the  conditions  of  the  bond  was  that  the  guardian 
would  account.  The  sureties  could  not  be  made  liable  until 
after  decree  or  judgment  against  the  guardian  in  the  proper 
court,  and  that  decree  or  judgment  constitutes  the  measure 
of  their  liability.  If  the  court  before  which  the  accounting  is 
had  directs  costs  to  be  included  in  the  judgment,  then  the 
costs  are  a  part  of  the  debt  for  which  the  sureties  may  be 
liable.  So  that  sureties  upon  a  bond  of  this  character  may  be 
liable  for  costs  included  in  a  decree  adjudging  the  amount 
due  from  the  guardian,  as  their  liability  is  generally  coexten- 
sive with  that  of  their  principal.  But  in  this  case  there  never 
was  any  dispute  between  the  plaintiff  and  the  guardian  with 
respect  to  the  amount  in  his  hands.  After  the  plaintiff 
became  of  age,  he  assumed  to  settle  with  his  guardian  with- 
out any  accounting,  and  to  release  him  and  to  authorize  the 
surrogate  to  enter  a  decree  to  that  effect.  The  action  in  which 
costs  were  recovered  was  brought  to  get  rid  of  these  obstacles 
which  stood  in  the  way  of  proceedings  upon  the  bond,  and 
which  had  their  origin  in  the  plaintiff's  consent,  though 
induced  by  fraud.  The  costs  of  suits  to  set  aside  settlements 
and  discharges  made  by  the  ward  himself,  when  of  full  age 
and  after  he  assumed  the  control  and  management  of  the 
estate,  are  not  within  the  conditions  of  the  bond,  whatever 
the  general  rule  may  be  as  to  costs  upon  an  accounting. 
The  plaintiff  and  his  guardian  agreed  upon  the  amount  due, 
and  the  fraud  did  not  enter  into  the  statement  of  the  account, 
but  consisted  in  inducing  the  plaintiff  to  accept  in  payment 
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the  worthless  obligations  of  a  third  party.  The  costs  of  an 
action  to  restore  the  ward  to  the  position  he  occupied  before 
he  en'tered  into  that  agreement,  are  not,  we  think,  chargeable 
to  the  sureties.  The  judgment  should,  therefore,  be  modified 
by  striking  out  all  costs  included  therein  of  the  former  suit 
against  the  guardian,  and  of  the  appeals  from  that  judgment, 
and  all  sums  included  for  interest  and  extra  allowance 
thereon,  and,  as  so  modified,  aflBrmed,  without  costs  to  either 
party  in  this  court. 

All  concur,  except  Andrews,  C.  J.,  dissenting. 

Guardian  and  Ward  —  Sureties  on  Guardian's  Bond,  when  not  Ri. 
LEASED.  — The  record  of  the  discharge  of  a  guardian  will  not  protect  his  sure* 
ties,  if  the  order  for  the  discharge  was  procured  by  the  guardian's  fraud: 
Gillett  T.  Wiley,  126  111.  310;  9  Am  St.  Rep.  587;  the  rule  being  that,  where 
a  court  of  competent  jurisdiction,  in  a  proceeding  between  the  parties  to 
the  instrument,  has,  by  decree,  declared  a  release  from  a  ward  to  his  guar* 
dian  to  be  void,  for  causes  existing  at  its  date,  such  release  can  no  longer 
be  regarded  as  a  subsisting  instrument  for  any  purpose.  It  cannot  be  used 
either  by  the  guardian  himself,  or  by  anyone  standing  in  a  relation  of 
privity  with  or  suretyship  for  him:  Patr  v.  State,  71  Md.  220. 

Judgment  against  Principal,  Effect  of,  as  Evidence  against  Sure- 
TIES:  See  notes  to  Charles  v.  HosJcins,  83  Am.  Dec.  380;  Stephens  v.  Shafer, 
33  Am.  Rep.  802;  RoUnson  v.  Baakins,  22  Am.  St.  Rep.  204.  The  general' 
rule  as  regards  sureties  on  a  guardian's  bond  is  thus  stated  in  one  of  the 
headnotes  to  the  recent  case  of  Pai'r  v.  State,  71  Md.  220,  in  the  following 
terms:  A  decree  adjudicating  and  directing  the  payment  of  a  certain  sum 
of  money  by  the  guardian  to  the  ward,  even  though  the  sureties  were  not 
parties  to  the  suit,  is  prima  facie  binding  on  them,  and  they  can  only  re- 
lieve themselves  of  such  binding  effect  of  the  recovery  against  the  guardian 
by  showing  that  the  amount  recovered  was  in  excess  of  the  amount  which 
the  plaintiff  was  entitled  to  recover,  or  that  he  was  not  entitled  to  recover 
at  all.  This  statement  of  the  rule  is  more  favorable  to  the  sureties  than 
the  authorities  warrant.  A  decree  or  judgment  against  a  guardian,  execu* 
tor,  or  administrator  is  generally  conclusive  against  his  sureties  in  the  ab« 
■ence  of  fraud  or  collusion:  Freeman  on  Judgments,  see.  180;  not«  to  Charle* 
V.  Hotkins,  83  Am.  Deo.  383. 
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Douglass  v.  Phenix  Insurance  Company. 

(138  New  Yoek,  209.] 

Abatbhbmt  or  Action  by  Pendency  or  Attachment  in  Another  Stats. 
The  right  of  the  plaintiff  to  prosecute  hia  action  in  the  courts  of  hii 
own  state  cannot  be  defeated  by  the  pendency  of  attachment  proceed* 
ings  in  another  jariadiction  by  the  creditor  there  to  reach  the  debt 
owing  to  the  plaintiJQf  by  the  defendant,  where  the  only  claim  of  ju< 
risdiction  by  the  foreign  court  rests  upon  statutory  authority  to  seize 
the  debt  by  and  through  process  against  the  agent  of  a  corporation  in 
this  state,  which  owes  the  debt,  which  agent  resides  in  the  state  where 
the  seizure  is  made. 

Abatement  or  One  Action  by  Another.  — The  Pendency  of  am  Action 
in  Anoxueb  State  between  the  same  parties  for  the  same  cause  does 
not  abate  the  suit. 

Jurisdiction  —  Attachment.  —  In  attachment  proceedings,  the  re»  most 
be  within  the  jurisdiction  of  the  court  issning  the  process  in  order  to 
confer  jurisdiction. 

Covrhirrr  or  Laws  —  Attachment.  —  The  $iltu  of  debts  and  obligations  is 
at  the  domicile  of  the  creditor,  but  the  creditor  of  a  nonresident  may, 
in  this  state,  attach  a  nonnegotiable  debt  or  credit  owing  or  doe  to  him 
by  a  person  within  the  jurisdiction  where  the  attachment  issues.  To 
this  extent  the  laws  of  the  state,  for  the  purposes  of  attachment  pro* 
ceedings,  may  fix  the  situs  of  the  debt  at  the  domicile  of  the  debtor. 

A  Corporation  does  not  Change  Its  Domicile  or  Place  oi  Residbnob 
by  constituting  an  agent  in  another  state  upon  whom  proceedings  may 
be  served  in  compliance  with  the  laws  of  such  other  state,  and  to  en- 
able the  corporation  to  do  business  there. 

Oarnishmbnt  of  a  Corporation  in  Another  State. — A  domestic  cor- 
poration at  all  times  has  its  exclusive  residence  and  domicile  in  the  ju- 
risdiction of  origin,  and  it  cannot  be  garnished  in  another  jnrisdiction 
for  debts  owing  to  it  by  home  creditors,  so  as  to  make  the  attachment 
effectual  against  its  creditor,  in  the  absence  of  jurisdiction  acquired  over 
his  person. 

Jurisdiction  —  Attachment.  —  The  law  of  a  state  cannot  make  a  debtor 
a  resident  of  that  state  by  so  declaring,  contrary  to  the  fact  and  the 
rule  of  general  law,  so  as  to  bind  another  jurisdiction  by  the  declara- 
tion, nor  can  any  state  authorize  an  attachment  of  a  credit  when  neither 
the  debtor  nor  the  creditor  is  within  its  jurisdiction;  and  if  such  laws 
purport  to  authorize  such  attachment,  the  courts  of  this  state  are  not 
bound  to  recognize  a  judgment  based  upon  them. 

O.  A.  Seixas,  for  the  appellant. 

William  P.  Cantwell,  for  the  respondent. 

Andrews,  C.  J.  The  defense  demurred  to  is,  in  substance, 
that  the  debt  owing  by  the  Phenix  Insurance  Company  to  the 
plaintiff  had  been,  prior  to  the  commencement  of  this  action, 
attached  in  the  state  of  Massachusetts  in  an  action  in  the 
superior  court  of  that  state,  brought  by  John  S.  Alley  and 
others  against  the  parties  in  this  action  and  the  insurance 
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company,  to  recover  a  debt  owing  by  the  plaintiffs  to  the  at- 
taching creditors,  and  that  the  Massachusetts  action  was  still 
pending.  This  defense  was  pleaded  in  abatement  of  the  pres- 
ent action. 

The  Phenix  Insurance  Company  is  a  domestic  corporation 
organized  under  the  laws  of  this  state.  On  the  fifth  day  of 
February,  1891,  at  Malone  in  Franklin  County,  it  issued  to 
the  plaintiff,  who  then  was  and  ever  since  has  been,  a  resi- 
dent of  Franklin  County,  a  policy  of  insurance  insuring  him 
against  loss  or  damage  by  fire,  in  the  sum  of  two  thousand 
dollars,  upon  his  stock  of  bark  at  his  tannery  in  said  county. 
The  policy  was  delivered  to  the  plaintiff  and  has  ever  since 
remained  in  his  possession.  The  property  insured  was  de- 
stroyed by  fire  May  10,  1891,  and  the  plaintiff  sustained  a 
loss  thereby  exceeding  the  sum  insured,  for  which  under  the 
policy  the  defendant  became  liable  to  pay  the  sum  mentioned 
therein. 

In  determining  the  question  whether  the  defense  of  foreign 
attachment  set  up  by  the  defendant  in  its  answer  in  abate- 
ment of  this  action,  is  good  in  law,  the  facts  hereinbefore 
stated  are  to  be  taken  as  admitted.  They  are  alleged  in  the 
complaint  and  are  not  denied  by  the  defendant  in  its  defense 
based  upon  the  attachment  proceedings.  The  answer  does 
contain,  in  the  part  which  precedes  this  defense,  a  denial  of 
the  allegption  in  the  complaint  as  to  the  residence  of  the 
plaintiff  and  of  the  fact  that  from  the  fifth  day  of  February, 
1891,  the  date  of  the  policy,  he  had  at  all  times  had  posses- 
sion thereof,  and  it  expressly  admits  that  the  defendant  is  a 
domestic  corporation.  The  attachment  proceedings  are  set 
up  as  an  aflSrmative  defense  to  the  cause  of  action  alleged  in 
the  complaint,  and  its  sufficiency  in  law  is  upon  demurrer  to 
be  determined  from  what  appears  therein.  The  allegations 
of  the  complaint  not  denied  in  the  affirmative  defense  are  for 
the  purposes  of  the  question  now  presented  to  be  deemed  ad- 
mitted. The  affirmative  defense  is  to  be  treated  as  a  separate 
plea,  and  the  defendant  is  not  entitled  to  have  the  benefit  of 
denials  made  in  another  part  of  the  answer,  unless  repeated 
or  incorporated  by  reference  and  made  a  part  of  the  affirm- 
r/ive  defense. 

rhe  answer  in  question  alleges  the  appointment  by  the  de- 
fendant of  an  agent  in  Massachusetts,  under  the  laws  of  that 
state,  upon  whom  process  may  be  served,  which  was  required 

as  a  condition  of  its  doing  business  therein,  and  that  it  was 
AM.  St.  Rbp.,   Vol.  XXXIV.  -29 
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engaged  in  carrying  on  its  business  in  that  state;  that  in 
May,  1891,  and  prior  to  the  commencement  of  the  present  ac- 
tion, an  action  was  commenced  in  the  superior  court  of  Massa- 
chusetts in  favor  of  Alley  and  others,  against  the  present 
plaintiff,  to  recover  a  debt  on  contract  owing  by  the  present 
plaintiff  to  Alley  and  others,  in  which  action  the  defendant 
(the  Phenix  Insurance  Company)  was  joined  and  made  a 
party  defendant,  as  trustee  of  the  plaintiffs  in  that  action; 
that,  "  the  said  action  was  commenced  by  trustee  process  or 
writ  directed  to  and  against  this  defendant  as  trustee  sever- 
ally of  the  plaintiff  herein."  It  alleges  that  the  trustee  pro- 
cess or  attachment  was  served  on  the  defendant  by  service  on 
its  attorney  in  Massachusetts,  and  that  it  was  levied  on  the 
debt  owing  by  the  defendant  to  the  plaintiff,  and  that  by  vir- 
tue of  the  statutes  of  Massachusetts  and  the  proceedings  re- 
ferred to  the  debt  owing  to  the  plaintiff  from  the  defendant 
passed  into  the  custody  of  the  law  of  Massachusetts  and  be- 
came subject  to  the  control  and  disposition  of  the  Massachu- 
setts court,  and  that  the  attachment  action  and  proceedings 
are  pending  and  undetermined.  The  answer  further  alleges 
that  under  the  law  of  Massachusetts  and  the  proceedings  men- 
tioned, the  Massachusetts  court  acquired  jurisdiction  of  the 
parties  to  the  action  and  of  the  subject-matter  and  control  of 
the  debt  owing  by  the  defendant  to  the  plaintiff.  In  the  four- 
teenth paragraph  of  the  answer,  it  is  alleged  that  the  plaintiff 
had  notice  of  all  the  proceedings  in  the  attachment  action, 
and  full  and  ample  opportunity  to  defend  the  same,  "and 
that  said  plaintiff  was  and  is  named  as  a  party  defendant  in 
said  action,  and  was  duly  served  with  process  therein."  It 
is  quite  evident  from  reading  the  whole  answer  that  the  alle- 
gation that  the  plaintiff  "  was  duly  served  with  process"  in 
the  Massachusetts  action,  was  not  intended  as  an  averment 
that  personal  service  of  process  was  made  on  the  plaintiff 
within  the  state  of  Massachusetts.  It  at  most  can  only  mean 
that  he  was  constructively  served  through  service  made  on 
the  garnishee  or  by  publication.  The  answer  in  the  prior 
clauses  specifically  points  out  how  the  action  was  commenced* 
viz.,  "by  service  of  the  trustee  process"  on  the  defendant,  the 
garnishee.  It  was  not  claimed  on  the  argument  that  plain- 
tiff was  in  fact  personally  served  with  process,  and  it  is  not 
averred  in  the  clause  quoted  that  he  was  served  within  the 
state  of  Massachusetts.  It  must  be  assumed,  therefore,  on 
this  appeal,  that  the  attachment  proceeding  pleaded  in  abate* 
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ment  to  this  action  was  commenced  by  process  served  on  the 
agent  of  the  defendant  corporation  in  Massachusetts,  and 
that  the  plaintiff,  although  named  as  a  defendant  in  the 
proceedings,  was  never  served  with  process  in  that  state, 
lind  never  appeared  in  the  action. 

In  the  view  we  take  of  the  case  it  may  be  further  admitted, 
as  claimed  by  the  defendant,  that  it  sufficiently  appears  by 
the  averments  in  the  answer,  that  by  the  law  of  Massachu- 
setts, the  debt  due  to  the  plaintiff,  a  resident  of  this  state, 
from  the  defendant,  a  corporation  of  this  state,  could  be  at- 
tached and  held  under  trustee  process  served  on  the  defend- 
ant's agent  in  that  state,  in  proceedings  instituted  by  a  cred- 
itor of  the  plaintiff  in  Massachusetts,  and  this  although  the 
plaintiflF  was  neither  served  with  process  in  Massachusetts 
nor  appeared  in  the  action. 

We  are  of  opinion  that  the  answer  demurred  to  was  insuf- 
ficient in  law  to  stay  the  further  prosecution  of  this  action. 
The  right  of  the  plaintiff  to  prosecute  his  action  in  the  courts 
of  his  own  state  cannot  be  defeated  by  the  pendency  of  at- 
tachment proceedings  in  another  jurisdiction  by  a  creditor 
there,  to  reach  the  debt  owing  to  the  plaintiff  by  the  defend- 
ant, where  the  only  claim  of  jurisdiction  by  the  foreign  court 
rests  upon  statutory  authority  to  seize  the  debt  by  and 
through  process  proceedings  against  the  agent  of  a  corpora- 
tion of  this  state  which  owes  the  debt,  but  which  has  an 
agent  in  the  state  where  the  seizure  is  made.  The  pendency 
of  a  suit  in  personam  in  one  state  is  not  according  to  the  gen- 
eral rule  pleadable  in  abatement  of  a  suit  subsequently  com- 
menced in  another  state,  between  the  same  parties,  on  the 
same  cause  of  action,  although  the  courts  of  the  state  where 
the  prior  suit  is  pending  had  complete  jurisdiction.  The 
court,  on  application,  may,  in  its  discretion,  grant  a  continu- 
ance by  reason  of  the  pendency  of  the  first  action,  and  a 
judgment  once  obtained  in  one  of  the  actions  would,  on  ap- 
plication of  the  court,  be  allowed  to  be  set  up  in  bar  of  the 
further  prosecution  of  the  other.  But  the  pendency  of  an 
action  in  another  state,  between  the  same  parties  and  for  the 
same  cause,  does  not,  according  to  the  general  rule,  abate  the 
second  suit:  Bowne  v.  Joy,  9  Johns.  221;  Walsh  v.  Durkin,  12 
Johns.  99;  Oneida  County  Banky.  Bonney,  101  N.  Y.  173;  Cook 
V.  Litchfield,  5  Sand.  330.  An  exception  to  this  general  doc- 
trine was  made  in  this  state  in  the  early  case  of  Embree  v. 
Hanna,  5  Johns.  101,  in  respect  to  \n\ov  attachment  proceed- 
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ings  instituted  in  the  state  of  Maryland  under  the  laws  of 
that  state  against  a  debtor  of  a  New  York  creditor,  by  a 
creditor  of  the  latter.  The  New  York  creditor  subsequently 
commenced  an  action  in  this  state  against  his  Maryland 
debtor,  to  recover  the  debt,  and  the  defendant  pleaded  in 
abatement  the  pendency  of  the  attachment  proceedings  in 
Maryland,  and  the  plea  was  held  to  be  good,  on  the  ground 
that  the  debtor  might  otherwise  be  compelled  to  pay  the  debt 
twice. 

But  attachment  suits  partake  of  the  nature  of  suits  in  rem^ 
and  are  distinctly  such  when  they  proceed  without  jurisdic- 
tion having  been  acquired  of  the  person  of  the  debtor  in  the 
attachment.  Real  and  personal  property  may  be  subjected 
to  seizure  and  sale  for  the  payment  of  debts  of  the  owner,  ac- 
cording to  the  laws  of  the  state  or  sovereignty  where  the 
property  is,  having  regard  to  the  fundamental  condition  that 
due  process  of  law  shall  precede  the  appropriation.  It  is  un- 
deniable that  a  state  may  authorize  the  seizure  and  sale  by 
means  of  appropriate  judicial  proceedings  of  property  of  non- 
residents within  the  jurisdiction  for  the  payment  of  their 
debts.  There  must  be  notice  and  an  opportunitj'  to  be  heard, 
either  actual  or  constructive,  in  such  way  and  form  as  the  law 
may  prescribe.  But  no  state  can  subject  either  real  or  per- 
sonal property  out  of  the  jurisdiction  to  its  laws.  It  may, 
and  often  does,  compel  persons,  through  the  process  and 
judgment  of  its  courts,  to  perform  acts  which  affect  their  title 
and  interest  in  and  to  property  outside  the  limits  of  the 
state.  Having  acquired  jurisdiction  of  the  person,  the  courts 
can  compel  observance  of  its  decrees  by  proceedings  in  per- 
sonam  against  the  owner  within  the  jurisdiction.  But  it  is  a 
fundamental  rule  that  in  attachment  proceedings  the  rea 
must  be  within  the  jurisdiction  of  the  court  issuing  the  pro- 
cess, in  order  to  confer  jurisdiction:  Plimpton  v.  Bigelow,  93 
N.  Y.  593.  In  the  case  of  movables,  their  seizure  under  the 
attachment  shows  that  their  actual  situs  is  within  the  juris- 
diction. But  in  respect  to  intangible  interests,  debts,  chosea 
in  action,  bonds,  notes,  accounts,  interests  in  corporate  stocks, 
and  things  of  a  similar  nature,  the  question  whether  the  re$ 
is  within  the  jurisdiction  of  the  sovereignty  where  the  pro- 
cess is  issued,  is  not  so  readily  determined.  The  general  rule 
is  well  settled  that  the  situs  of  debts  and  obligations  is  at  the 
domicile  of  the  creditor.  But  the  attachment  laws  of  our  own 
and  of  other  states  recognize  the  right  of  a  creditor  of  a  non- 
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resident  to  attach  a  debt  or  credit  owing  or  due  to  him  by  a 
person  wibhin  the  jurisdiction  where  the  attachment  issues, 
and  to  this  extent  the  principle  has  been  sanctioned  that  the 
laws  of  a  state,  for  the  purposes  of  attachment  proceedings, 
may  fix  the  situs  of  a  debt  at  the  domicile  of  the  debtor: 
Emhree  •v.Hanna,5  Johns.  101;  Williams  v.  Ingersoll;  89  N.  Y. 
508,  529.  It  is  at  least  doubtful  whether  this  qualification  of 
the  general  rule  applies  to  negotiable  instruments  or  other 
written  obligations  of  a  resident  debtor,  held  by  and  in  the 
possession  of  his  nonresident  creditor:  See  Osgood  v.  Maguire, 
61  N.  Y.  524.  But  we  repeat,  no  court  can  acquire  jurisdic- 
tion in  attachment  proceedings  unless  the  res  is  either  actually 
or  constructively  within  the  jurisdiction,  and  we  are  of  opinion 
that  the  attempt  to  exec-ute  an  attachment  in  Massachusetts 
upon  the  debts  owing  to  the  plaintiff  by  the  insurance  com- 
pany, by  serving  upon  the  agent  of  the  corporation  there,  and 
without  having  acquired  jurisdiction  of  the  plaintiff,  must 
fail  for  the  reason  that  the  debtor,  the  insurance  company, 
was  in  no  just  or  legal  sense  a  resident  of  Massachusetts  and 
bad  no  domicile  there,  and  was  not  the  agent  of  the  plaintiff, 
and  that  in  contemplation  of  law  the  company  and  the  debt 
were  at  the  time  of  the  issuing  of  the  attachment  in  the 
state  of  New  York,  and  not  in  the  state  of  Massachusetts. 
This  court  has  had  occasion  heretofore  to  consider  the  effect 
of  the  act  of  a  foreign  corporation  constituting  an  agent  in 
another  state,  upon  whom  proceedings  may  be  served,  done 
in  compliance  with  the  laws  of  such  state  in  pursuance  of  a 
condition  imposed,  and  to  enable  the  corporation  to  do  busi- 
ness in  such  state.  It  has  been  held  that  by  such  act  the 
corporation  does  not  change  its  domicile  of  origin  or  its  resi- 
dence. It  becomes  bound  by  judgments  rendered  upon  ser- 
vice on  the  designated  agent,  because  it  has  consented  so 
to  be  bound,  but  it  remains  as  before  a  resident  of  the  state 
where  it  is  incorporated:  Gibhs  v.  Queen  Ins.  Co.,  63  N.  Y, 
114;  20  Am.  Rep.  513;  Plimpton  v.  Bigelow,  93  N.  Y.  593.  If, 
in  this  case,  the  insurance  company  could  be  regarded  as  re- 
siding or  having  its  domicile  in  Massachusetts  for  the  pur- 
pose of  attachment  proceedings,  it  likewise  has  a  domicile  in 
every  state  where  it  may  have  appointed  an  agent  under  sim- 
ilar laws,  and  so  constructively,  upon  the  theory  upon  which 
the  Massachusetts  attachment  is  defended,  the  corporation  is 
present  as  debtor  to  the  plaintiff  in  every  state  where  such 
agency  exists,  and  the  credit  is  also  present  at  the  same  time 
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in  each  of  such  jurisdictions.  The  admission  of  such  a  prin- 
ciple would  give  rise  to  most  embarrassing  conflicts  of  juris- 
diction and  subject  creditors  of  domestic  corporations  to  great 
prejudice.  We  think  the  rule  is  that  a^domestic  corporation 
at  all  times  has  its  exclusive  residence  and  domicile  in  the 
jurisdiction  of  origin,  and  that  it  cannot  be  garnished  in  an- 
other jurisdiction  for  debts  owing  by  it  to  home  creditors,  so 
as  to  make  the  attachment  effectual  against  its  creditor  in 
the  absence  of  jurisdiction  acquired  over  the  person  of  such 
creditor. 

The  defendant  calls  attention  to  general  averments  of  juris- 
diction by  the  Massachusetts  court,  acquired  under  the  laws 
of  Massachusetts,  contained  in  the  answer.  The  laws  of  that 
state  are  not  set  out,  and  we  cannot  know  how  far  they  assume 
to  authorize  attachment  proceedings  under  the  circumstances 
existing  in  this  case.  But  the  question  in  this  state  cannot 
be  controlled  by  the  statutes  of  Massachusetts.  The  legal 
proceedings  or  judgments  of  another  state  are  recognized  here 
only  where  jurisdiction  has  been  acquired  in  the  foreign  forum. 
But  it  is  only  jurisdiction  in  an  international  sense  or  accord- 
ing to  the  course  of  common  law,  and  judicial  proceedings 
which  conform  to,  or  rather,  which  are  not  taken  in  disregard 
of  the  principles  and  rules  of  general  jurisprudence,  which 
this  state  is  bound  to  recognize,  and  if  the  laws  of  Massachu- 
setts go  to  the  extent  claimed,  and  assume  to  authorize  at- 
tachment proceedings  to  seize  a  credit  owing  to  a  resident  of 
this  state,  when  neither  the  debtor  nor  creditor  are  within  the 
jurisdiction,  this  state  is  not,  we  think,  bound  to  recognize 
them.  The  law  of  a  state  cannot  make  a  debtor  a  resident  of 
that  state  by  so  declaring,  contrary  to  the  fact  and  the  rule  of 
general  law,  at  least  so  as  to  bind  another  jurisdiction  by  the 
declaration. 

We  deem  it  unnecessary  to  consider  the  position  of  the  de- 
fendant. If  it  may  be  subjected  to  embarrassment,  or  even 
to  a  double  judgment,  it  will  be,  in  consequence  of  its  own 
act,  in^ voluntarily  subjecting  itself  to  the  laws  of  Massachu- 
setts. The  power  of  the  court  to  grant  a  continuance  in  a 
proper  case  will  generally  afford  a  remedy  to  a  party  so  situ- 
ated. But  the  plaintiff  ought  not  to  be  prejudiced  or  pre- 
vented from  collecting  his  debt  in  this  state.  This  court  has 
disclaimed  jurisdiction  in  the  courts  of  this  state  to  attach 
debts  owing  by  a  foreign  corporation,  or  interests  in  the  stock 
of  such  corporations  belonging  to  nonresidents,  by  notice  or 
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process  served  on  the  agents  of  such  corporations  in  this  state: 
Plimpton  V.  Bigelow,  93  N.  Y.  593;  Straus  v.  Chicago  etc.  Co.^ 
46  Hun,  216;  affirmed  in  108  N.  Y.  654.  Tlie  court  in  these 
cases  construed  the  attachment  laws  in  view  of  the  principles 
of  general  jurisprudence,  although  the  language  of  the  statutes 
embraced  the  cases  in  question. 
The  judgment  should  be  affirmed. 

Thk  Pendency  or  an  Action  in  a  Foreion  Court  will  not  abate  an 
action  in  a  domestic  court:  See  cases  cited  in  notes  to  Smith  v.  Lathrop,  84 
Am,  Dec.  456,  and  West  v.  McGonnell,  25  Am.  Deo,  195  et  oeq.;  O'Reilly  r. 
New  York  etc.  R.  R.,  16  R.  I.  388. 

Attachment  —  Jurisdiciion.  —  Property  outside  the  State  Cannot 
BB  Garnished:  Bates  v.  Chicago  etc.  R'y  Co.,  60  Wia.  296;  50  Am,  Rep. 
869;  Boioen  v.  Pope,  125  111.  28;  8  Am.  St.  Rep.  330. 

That  the  Situs  of  Debts  and  Obligations  is  at  the  Domicii.b  or 
THE  Creditor,  see  authorities  cited  in  note  to  Missouri  Fac.  R'y  Co.  v. 
Sharitt,  19  Am.  St.  Rep.  145;  Louisville  etc.  R.  R.  Co.  r.  Dooley,  78  Ala. 
624;  Alabama  etc.  R.  R.  Co.  v.  Chumley,  92  Ala.  317. 

Garnishment  o»  Foreign  Corporations.  —  A  foreign  corporation  doing 
business  in  the  state  may  be  garnished  for  debt  due  to  nonresident  employee, 
contracted  outside  the  state,  and  exempt  from  garnishment  in  the  state  where 
defendant  and  garnishee  reside:  Burlington  etc.  R.  R.  Co.  v.  Thompson,  31 
Kan.  180;  47  Am.  Rep.  497.  But  the  fact  that  a  corporation  doing  business 
in  another  state  has  there  paid  the  amount  for  which  it  has  been  garuishod, 
will  not  be  a  bar  to  a  subsequent  action  by  its  creditor,  in  the  state  of  its 
residence,  to  recover  that  amount,  unless  it  is  shown  that,  by  the  statutes 
of  the  foreign  state,  the  court  there  had  acquired  jurisdiction  of  the  debt 
Bought  to  be  reached  and  subjected:  Alabama  etc.  R.  R.  Co.  ▼.  Chumley,  92 
Ala.  317.  The  regulation  of  the  service  of  garnishee  process  upon  foreign 
corporations  is  absolutely  within  the  discretion  of  the  legislature,  and  the 
fact  that  a  foreign  corporation  is  exempt  from  process  of  garnishment  under 
the  laws  of  its  home  state  will  not  exempt  it  from  such  process  in  another 
state  where  it  is  doing  business,  if  the  laws  of  that  state  provide  that  such 
service  may  be  made  upon  it:  First  Nat.  Bank  v.  Burch,  80  Mich.  242. 

The  Residence  of  a  Corporation  is  deemed  to  be  within  the  state  cre- 
ating it  and  where  its  principal  office  or  place  of  business  is:  Sangamon  etc. 
R.  R.  Co.  v.  Morgan  Co.,  14  111.  163;  56  Am.  Dec,  497;  Connecticut  etc.  R.  R. 
Co.  V.  Cooper,  3  Vt.  476;  73  Am.  Deo.  319.  But  corporations  may  also  have 
a  second  domicile  for  purposes  of  suing  and  being  sued:  Raymond  v.  City 
of  Lowell,  6  Cush.  424;  53  Am.  Dec.  57. 
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[188  New  Yoek,  833.] 
OCARDIANSHIP  HI  SoOAGB  exists  only  whea  an  infant  under  fourteen  yeara 
of  age  ia  seised  of  real  estate.  The  right  of  guardianship  is  in  such  only 
of  the  infant's  next  of  kin  as  cannot  take  by  inheritance  from  him;  and 
M  between  kin  equally  entitled,  the  one  who  first  obtains  possession  ot 
the  infant  has  the  custody  of  him. 

GVAKDIAN   IN  SOOAQB  HAS  AN   ESTATB  IN  THB  LaNDS  OT  HIS  WaRD  and  can 

maintain  in  his  own  name  any  appropriate  action  to  recover  the  rents 
and  profits,  and  to  recover  damages  for  trespass  and  waste  upon  the 
land,  and  to  recover  possession  of  the  land  itself. 

Guardian  in  Socaqb  has  ho  Power  to  Surrender  tor  Cancellation 
A  Policy  of  Life  Insurance  of  which  his  ward  is  the  beneficiary,  and 
it  is  doubtful  whether  he  has  any  authority  whatever  over  any  of  .the 
personal  property  of  his  ward. 

MsRB  Acquiescence  on  thb  Part  of  a  Ward  will  not  estop  him  from 
asserting  his  rights  to  the  policy  of  life  insurance  surrendered  by  his 
guardian  in  socage  without  having  authority  so  to  do 

Guardian  and  Ward. — The  Fact  that  a  Guardian  Used  Somb  of 
THB  Proceeds  of  an  unauthorized  disposition  of  property  of  his  ward  for 
the  benefit  of  the  latter  does  not  estop  the  ward  from  recovering  such 
property  nor  make  him  answerable  for  any  of  such  proceeds  when  the 
guardian  was  also  his  father,  subject  to  the  parental  duty  of  supporting 
and  caring  for  him,  and  there  is  nothing  to  show  that  the  father  was  not 
able  to  perform  such  duty  or  to  respond  in  damages  to  the  person  to 
whom  he  sold  such  ward's  property  without  authority. 

Action  to  have  the  surrender  of  a  policy  of  life  insurance 
adjudged  void  and  the  policy  restored  to  the  plaintiffs  on  the 
payment  by  them  of  certain  premiums.  The  policy  in  ques- 
tion was  an  endowment  policy  on  the  life  of  John  Foley, 
plaintiff's  father,  and  was  issued  January  30,  1876.  In  1879 
he  assigned  it  to  his  wife  and  children.  Afterwards  in  the 
same  year,  she  died  testate,  appointing  him  executor  of  her 
estate  and  guardian  of  her  children,  and  devising  and  be- 
queathing all  her  property  to  them.  In  April,  1880,  he,  pro- 
fessing to  act  as  such  executor  and  as  guardian  of  his  children, 
surrendered  the  policy,  receiving  therefor  seven  thousand 
two  hundred  twenty-nine  dollars.  All  the  children  were 
then  minors.  Two  of  them  coming  of  age,  a  guardian  was 
appointed  for  the  others,  and  a  tender  was  made  in  1890  in 
behalf  of  all  the  children  of  certain  unpaid  premiums  and  a 
demand  was  made  that  the  policy  be  reinstated.  This  tender 
and  demand  being  refused,  the  present  action  was  brought. 
The  trial  court  declared  the  surrender  void  and  the  plaintiffs 
entitled  to  the  relief  which  they  sought. 
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Edward  L.  Short,  for  the  appellant. 
Herbert  Oreen,  for  the  respondents. 

Earl,  J.  Mrs.  Foley  had  no  power  by  her  will  to  consti- 
tute her  husband  guardian  of  her  minor  children,  and  while 
he  assumed  to  act  as  such  it  is  now  conceded  that  he  was  not 
their  testamentary  guardian,  and  that  he  derived  no  power 
under  the  will  of  his  wifS  to  act  as  such.  But  they  took  under 
the  will  of  their  mother  real  estate,  and  hence  it  is  claimed 
on  behalf  of  the  defendant  that  he  became  the  guardian  in 
socage  of  his  minor  children  under  the  provisions  of  the  Re- 
vised Statutes  where  it  is  provided  in  section  5  (4  Rev.  Stats., 
8th  ed.,  2418),  as  follows:  "  Where  an  estate  in  lands  shall 
become  vested  in  an  infant,  the  guardianship  of  such  infant, 
with  the  rights,  powers,  and  duties  of  a  guardian  in  socage, 
shall  belong:  1.  To  the  father  of  the  infant;  2.  If  there  be  no 
father,  to  the  mother;  3.  If  there  be  no  father  or  mother,  to 
the  nearest  and  eldest  relative  of  full  age,  not  being  under 
any  legal  incapacity,  and  as  between  relatives  of  the  same 
degree  of  consanguinity  males  shall  be  preferred."  Section 
six  provides  that,  "To  every  such  guardian,  all  statutory  pro- 
visions that  are,  or  shall  be  in  force  relative  to  guardians  in 
socage,  shall  be  deemed  to  apply."  As  a  guardian  constituted 
by  this  statute  is  clothed  with  the  rights,  powers,  and  duties 
of  a  guardian  in  socage,  it  becomes  important  to  know  what 
were  the  powers,  duties,  and  authority  of  a  guardian  in  socage 
at  common  law  prior  to  the  revised  statutes. 

Guardianship  in  socage  was  an  incident  of  the  feudal 
tenures  existing  under  the  English  common  law  of  real  estate, 
and  existed  only  where  an  infant  under  fourteen  years  of  age 
was  seized  of  real  estate.  No  person  could  be  a  guardian  in 
socage  who  could  inherit  from  the  infant;  but  the  right  of 
guardianship  was  in  such  of  the  infant's  next  of  kin  as  could 
not  take  by  inheritance  from  him  the  socage  estate  in  respect 
of  which  the  guardianship  arose;  and  if  there  was  one  or  more 
in  common  degree  of  relationship,  he  who  first  obtained  pos- 
session of  the  infant  generally  had  the  custody  of  him.  The 
guardian  in  socage  was  recognized  as  having  an  estate  in  the 
land  of  his  ward,  and  he  could  maintain  in  his  own  name 
any  appropriate  action  to  recover  the  rents  and  profits  and  to 
recover  damages  for  trespass  or  waste  upon  the  land,  and  to 
recover  possession  of  the  land  itself.  As  the  common-law 
socage  tenure  was  swept  away  by  the  Revised  Statutes,  the 
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statutory  guardianship  was  constituted  by  those  statutes  to 
take  the  place  of  the  common-law  guardianship  in  socage,  and 
it  may  for  convenience  be  called  by  the  same  name.  The 
guardianship  there  constituted  was  like  the  guardianship  in 
socage  at  common  law,  except  that  it  continued  until  the  in- 
fant reached  the  age  of  twenty-one  years,  and  relatives  who 
could  inherit  from  the  infant  were  not^xcluded.  It  is  claimed 
by  the  plaintiffs  that  Foley  as  guardian  in  socage  under  these 
provisions  of  the  Revised  Statutes  had  no  power  to  surrender 
the  insurance  policy.  The  defendant,  on  the  contrary,  claims 
that  he  did  have  such  power,  and  the  counsel  on  both  sides 
have,  with  great  diligence  and  industry,  examined  and. 
brought  to  our  attention  numerous  authorities  which  are 
claimed  to  bear  upon  this  controverted  question.  We  have 
carefully  examined  them  all  and  are  satisfied  that  as  such 
guardian  Foley  had  no  power  to  surrender  the  policy. 

It  is  claimed  on  the  part  of  the  plaintiffs  that  guardians  in 
socage  at  common  law  had  to  do  only  with  the  real  estate  of 
their  wards,  and,  we  think,  that  is  substantially  true.  Such  a 
guardian  could  have  no  being  whatever,  except  when  the  in. 
fant  was  seized  of  real  estate  in  socage  tenure,  and  as  that 
was  essential  it  may  be  inferred  that  his  powers  and  duties 
related  to  the  real  estate  on  account  of  which  his  guardian- 
ship was  constituted.  In  the  early  history  of  the  common 
law  there  was  very  little  personal  property,  and  the  guardian- 
ship of  the  infants  and  of  their  real  estate  was  very  naturally 
the  main  object  of  the  law.  It  is  probable  that  as  the  guard- 
ian in  socage  was  entitled  to  the  possession  of  the  real  estate 
he  also  took  possession  of  the  animals,  implements,  and  other 
personal  property  connected  with  the  real  estate,  and  having 
possession,  he  could  probably  maintain  an  action  for  any  in. 
terference  with  such  personal  property  without  right  or  au- 
thority by  a  mere  stranger,  and  that  he  thus  had  the  control 
of  such  personal  property  as  well  as  of  all  the  real  estate. 
Our  own  researches,  aided  by  the  industry  of  counsel,  have 
not  brought  to  our  attention  a  single  case  in  England  or  in 
this  country  where  the  question  has  directly  arisen  as  to  the 
power  of  a  guardian  in  socage  over  the  personal  property  of 
his  ward;  and  it  has  never  been  decided  or  intimated  in  any 
judicial  opinion  that  such  a  guardian  could  reduce  to  posses- 
sion the  choses  in  action  of  his  ward,  or  release,  discharge,  or 
dispose  of  them.  In  Coke  on  Littleton  (1  Am.  ed.,  Butler 
and  Hargraves'  Notes,  88  B),  the  learned  editors  say:  "But 
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whether  the  guardian  in  socage  is  entitled  to  take  into  his 
custody  the  infant's  personal  estate,  we  have  not  yet  been 
able  to  ascertain  by  any  express  authority."  But  they  also 
say  that  they  are  inclined  to  think  that  the  personalty  was 
under  the  control  of  the  guardian  in  socage,  except  where  by 
the  custom  of  the  particular  place  it  happened  to  be  liable  to 
a  different  custom;  and  they  claim  that  their  views  are 
strongly  confirmed  by  the  manner  in  which  the  act  12  Charles 
II.  c.  24,  regulated  the  powers  of  a  guardian  which  it  enabled 
the  father  to  appoint.  That  act  authorized  the  father  by  will 
or  deed  to  appoint  a  guardian  for  his  minor  children,  and  the 
guardian  thus  appointed  was  authorized  to  take  the  custody 
of  the  infant's  personal  estate  as  well  as  his  real  estate,  tene- 
ments, and  hereditaments,  and  bring  such  actions  in  relation 
thereto,  "  as  a  guardian  in  common  socage  might  do."  And 
the  reasoning  of  the  learned  editors  is  that  these  words  neces- 
iarily  import  that  the  personal  estate  of  infants  was  equally 
with  their  real  estate  subject  to  the  custody  and  control  of  the 
guardian  in  socage.  The  provisions  of  that  statute  were  sub- 
stantially enacted  in  this  state  by  chapter  47  of  the  laws  of 
1787,  and  they  have  continued  ever  since  and  are  now  found 
in  the  Revised  Statutes  (4  Rev.  Stats.,  2612);  and  the  pro- 
vision now  is  in  section  three,  that  the  guardian  thus  ap- 
pointed by  the  father  shall  "  take  the  custody  and  manage- 
ment of  the  personal  estate  of  such  minor,  and  the  profits  of 
his  real  estate  during  the  time  for  which  such  disposition 
shall  have  been  made,  and  may  bring  such  actions  in  relation 
thereto  as  a  guardian  in  socage  might  by  law."  We  think 
the  inference  to  be  drawn  from  this  statute,  that  a  guardian 
in  socage  had  the  control  and  possession  of  all  the  personal 
estate  of  his  ward  and  could  bring  any  action  in  reference 
thereto  as  he  could  in  reference  to  any  of  the  real  estate,  is 
rery  uncertain  and  unsatisfactory.  As  before  stated,  it  is 
probably  true  that  a  guardian  in  socage,  having  the  posses- 
sion of  the  personal  property  of  his  ward,  used  on  and  con- 
nected with  his  land,  could  bring  actions  in  reference  to  the 
same.  But  we  do  not  think  it  is  a  legitimate  inference  from 
these  statutes  that  a  guardian  in  socage  had  the  control  at 
common  law  of  all  the  personal  property  of  his  ward,  and 
that  he  could  use,  manage,  and  dispose  of  it  like  a  general 
owner  possessing  the  title  to  the  same.  There  was  no  reason 
for  giving  such  a  power  to  the  guardian  in  socage  growing 
out  of  the  feudal  tenure  or  the  policy  of  the  common  law. 
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An  infant  even  below  the  age  of  fourteen  possessed  of  personal 
property  could  select  his  own  guardian,  and  a  guardian  of 
such  an  infant  could  also  be  appointed  by  the  ecclesiastical 
courts  and  by  the  chancellor.  If  the  infant  possessed  choses 
in  action  which  he  desired  to  reduce  to  possession,  he  could 
bring  an  action  in  his  name  and  have  a  guardian  ad  litem  ap- 
pointed for  that  purpose.  There  was,  therefore,  no  occasion 
to  vest  a  guardian  in  socage,  usually  a  distant  relative,  with 
the  power  and  control  over  the  infant's  personal  estate.  Soon 
after  the  passage  of  the  statutes  of  Charles  II.,  Ch'ef  Jus- 
tice Vaughan,  in  Bedell  v.  Constable,  Vaughan's  Rep.  186,  said 
that  a  guardian  in  socage  did  not  have  the  custody  of  the 
goods  and  chattels  of  the  ward.  That  was  merely  an  expres- 
sion of  opinion  of  the  learned  chief  justice,  as  it  was  not  neces- 
sary to  the  decision  of  the  case  then  under  consideration. 
Our  attention  is  called  to  text- writers  and  to  the  opinions  of 
judges,  some  of  which  aflEirm  and  some  of  which  deny  that 
guardians  in  socage  had  the  custody  and  control  of  the  per- 
sonal estate  of  their  wards.  There  is  more  said  upon  the 
subject  in  Thomas  v.  Bennett,  56  Barb.  197,  than  in  any  other 
case  that  has  come  to  our  attention.  In  that  case  the  action 
was  brought  by  the  general  guardian  in  his  own  name,  to  re- 
cover a  debt  due  to  the  infant,  and  the  question  was  whether 
the  action  was  maintainable,  and  the  learned  judge  went  into 
a  discussion  of  the  power  of  statutory  guardians  and  guar- 
dians in  socage.  Amongother  things  he  said:  "The  guardian 
in  socage  may  sue  for  claims  covering  the  real  estate  of  his 
ward,  but  cannot  sue  to  recover  his  personal  property,"  and 
"it  is  true  that  the  guardian  in  socage  can  bring  no  suit  ex- 
cept in  regard  to  the  real  estate,  and  for  the  rents  and  profits 
of  it;  but  this  is  so  because  he  has  no  control  whatever  over 
the  other  personal  estate  of  his  ward,  and,  therefore,  I  think, 
although  the  language  o(  the  section  is  somewhat  loose  (sec- 
tion three  of  the  Revised  Statutes  above  cited),  the  legislature 
intended  to  confer  the  same  right  upon  the  general  guardian 
to  sue  in  relation  to  any  of  the  property  under  his  control  that 
the  guardian  in  socage  possessed  in  reference  to  the  property 
of  which  he  had  charge."  When  the  lawmakers  came  to  deal 
with  the  subject  of  guardians  in  socage  in  the  Revised  Stat- 
utes, personal  estate  had  come  to  be  a  very  large  share  of  the 
property  of  the  country,  and  if  they  had  intended  that  the 
guardian  in  socage  should  have  control  of  the  personal  prop- 
erty of  his  ward  they  would  have  said  so  in  plain  and  misun- 
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takable  terms.  If  the  contention  of  the  defendants  it  well 
founded,  then  the  personal  estate  of  an  infant,  who  possesses 
real  estate  however  small,  will  be  at  the  absolute  disposal  of 
the  near  relative  who  may  assume  to  act  as  guardian  in 
socage  under  the  statute,  without  any  of  the  guards,  or  the 
security  which  the  law  with  great  care  and  particularity  sur- 
rounds the  estates  of  infants,  to  protect  them  against  the 
misconduct  and  maladministration  of  guardians.  Such  a 
guardianship  of  the  infant's  personal  property  is  against  the 
entire  policy  of  our  laws,  and  is  sanctioned  by  no  precedent 
and  no  practice  in  this  state,  and  is,  we  believe,  against  the 
general  understanding  of  lawyers  and  judges.  Therefore, 
without  a  fuller  discussion  and  without  a  criticism  of  the  au- 
thorities to  be  found  in  the  briefs  submitted  to  us,  we  have 
reached  the  conclusion  that  Foley  had  no  power  or  right  to 
surrender  the  policy  to  the  defendant  for  cancellation. 

It  is,  however,  claimed  by  the  defendant  that  the  plaintiffs 
80  far  acquiesced  in  and  ratified  the  surrender  of  the  policy 
that  they  cannot  now  repudiate  it  and  reclaim  the  policy.  It 
was  surrendered  without  their  knowledge  when  they  were 
minors.  There  is  no  satisfactory  proof  that  they  ever  inten- 
tionally or  consciously  acquiesced  in  the  surrender,  or  ratified 
it,  or  that  they  ever  took  the  fruits  of  it.  They  did  nothing 
to  mislead  or  to  prejudice  the  defendant.  They  have  in  no 
way  deprived  it  of  its  remedy  against  their  father  for  wrong- 
fully obtaining  the  money  for  the  policy;  and  before  infants 
thus  situated  can  be  held  estopped  from  enforcing  their  claim 
to  the  policy,  their  acts  of  ratification  and  acquiescence  should 
be  very  clear  and  explicit.  Mere  acquiescence  alone  would 
not  be  Bufiicient  to  estop  them  from  asserting  their  rights^ 
We  need  to  add  nothing  to  what  has  been  said  in  the  opin- 
ions of  the  special  and  general  terms  upon  this  point. 

The  defendant  alleged  in  its  answer  that  some  of  the  money 
received  by  Foley  upon  the  surrender  of  the  policy  was  ap- 
plied to  the  use  and  benefit  of  the  plaintiffs;  and  upon  the 
trial,  having  Foley  under  examination  as  a  witness,  defend- 
ant's counsel,  after  proving  that  he  received  seven  thousand 
two  hundred  twenty-nine  dollars  from  the  defendant  upon 
the  surrender  of  the  policy,  asked  him:  "Did  you  apply  that 
money  to  the  benefit  of  these  plaintiffs?"  This  question  was 
objected  to  generally  by  the  plaintiffs,  and  the  court  replied: 
"I  will  allow  him  to  state  that  generally,  simply  for  the  pur- 
pose of  a  reference,  if  it  should  be  necessary."     The  witness 
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then  answered:  "I  did."  He  was  asked  no  further  ques- 
tions, and  gave  no  further  evidence  of  the  use  made  by  him 
of  the  money.  It  is  now  claimed  by  the  defendant  that  the 
court  at  special  term  should  have  ordered  a  reference  to 
ascertain  whether  any  of  the  money  had  been  used  for  the 
benefit  of  the  plaintiffs  in  such  a  way  that  they  could  be 
charged  with  the  same,  or  that  the  defendant  would  be  enti- 
tled to  a  credit  for  the  sum  that  would  otherwise  be  recover- 
able from  it.  There  was  no  proof  that  Foley  was  not 
perfectly  able  to  respond  to  the  defendant  for  the  amount  of 
money  received  by  him  from  it  upon  the  surrender  of  the 
policy.  He  was  bound  to  support  his  own  children  out  of  his 
own  means;  and  it  does  not  appear  that  he  was  not  abund- 
antly able  to  do  so;  and  if  he  took  this  money,  and  used  it 
for  the  support  of  his  children,  instead  of  using  his  own 
means  for  that  purpose,  the  children  did  not  become  respon- 
sible for  the  money  so  used.  The  defendant  was  permitted 
to  give  all  the  evidence  it  offered  upon  the  subject;  and  upon 
all  the  evidence  in  the  case,  it  was  impossible  for  the  court 
to  find  that  the  money  received  by  Foley  from  the  defendant 
was  so  applied  for  the  benefit  or  use  of  the  plaintiffs  as  to 
make  them  accountable  for  it  to  the  defendant.  It  was  bound 
to  make  a  case  showing  that  there  was  something  to  be  ac- 
counted for  to  apply  upon  the  demand  against  it,  and  then, 
and  not  till  then,  would  a  reference  have  been  proper  to 
ascertain  the  amount. 

Therefore,  after  a  full  consideration  of  the  very  able  argu- 
ment submitted  to  us  on  behalf  of  the  defendant,  we  are  not 
convinced  thereby,  but  have  reached  the  conclusion  that  the 
judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Peckham,  J.,  taking  no  part. 

Guardianship  in  Socage  under  the  common  law  and  under  the  Revised 
Statutes  of  New  York  is  discussed  in  Combs  v.  Jackson,  2  Wend.  1 53;  19 
Am.  Deo.  668;  Fonda  v.  Van  Home,  15  Wend.  631;  30  Am.  Deo.  77. 
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Holmes  v.  Gilman. 

[138  New  York,  869.] 

Tkust  Funds  —  Right  to  Pursue.  —  A  cestui  que  trust  has  the  right  t© 
follow  trust  funds,  and  to  appropriate  to  himself  the  property  into 
which  such  funds  have  been  changed,  together  with  the  increased  vain* 
of  such  property,  provided  the  funds  can  be  clearly  ascertained, 
traced,  and  identified,  and  the  right  of  bona  fide  purchasers  do  not  in« 
tervene. 

Every  Paktner  Occupies  a  Fiduciary  Position  with  respect  to  his  co- 
partners and  the  funds  of  the  firm,  and  will  not  be  permitted  to  make 
a  personal  profit  out  of  the  use  of  such  funds.  A  wronged  partner  is 
entitled  to  the  same  remedy  as  that  existing  against  a  trustee  in  favor 
of  his  cestui  que  trust. 

Ir  A  Partner  Abstracts  the  Funds  of  a  Firm,  though  such  abstrao- 
tions  are  not  technically  embezzlements,  his  copartners  have  the  righfe 
to  follow  such  funds  and  the  property  in  which  they  may  have  been  in« 
vested  to  the  same  extent  as  if  the  partner  had  held  the  funds  aa  trus- 
tee for  his  copartners. 

Insurance  —  Life.  —  An  Interest,  to  be  Insurable,  must  be  an  interest 
in  favor  of  the  continuance  of  the  life,  and  not  an  interest  in  its  loss  or 
destruction. 

Insurance  —  Life.  —  An  Insurable  Interest  in  the  Life  of  Another 
IS  NOT  Property. 

Insurance,  Partnership  Funds  Fraudulently  Invested  in.  —  If  a  part- 
ner fraudulently  abstracts  partnership  funds,  and  invests  them  in  a 
policy  of  insurance  upon  his  own  life,  payable  to  his  wife  in  the  event 
of  his  death,  the  partnership  is  entitled  to  the  proceeds  of  such  policy. 

Action  to  have  an  accounting  of  moneys  claimed  to  have 
been  wrongfully  taken  by  Arthur  C.  Gilman  while  a  member 
of  a  firm  of  which  the  plaintiff  herein  was  the  other  partner^ 
and  also  to  have  paid  over  to  plaintiff  the  amount  of  the  pro- 
ceeds of  an  insurance  policy,  the  premiums  of  which,  it  was 
claimed,  had  been  paid  by  Gilman  out  of  funds  unlawfully 
abstracted  by  him  from  the  partnership.  It  appeared  on  the 
trial  that  he  had  used  the  moneys  of  his  firm,  as  alleged  in  the 
complaint,  to  the  extent  of  two  hundred  thousand  dollars,  out 
of  which  sum  he  had  paid  about  four  thousand  dollars  on 
premiums  on  policies  of  insurance  on  his  own  life,  made  pay- 
able to  his  wife,  and  that  the  aggregate  proceeds  of  such  poli- 
cies were  about  forty-five  thousand  dollars.  The  decree  of 
the  trial  court  granted  the  relief  prayed  for,  directing  the 
proceeds  of  the  policies  to  be  paid  to  the  plaintiff. 

George  Hoadly,  for  the  appellant. 

Jama  Q.  Janeway,  for  the  respondent. 
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Peckham,  J.  It  is  stated  in  the  order  which  reverses  the 
judgment  herein,  that  it  is  reversed  upon  questions  of  fact  as 
well  as  of  law.  In  such  case  it  is  the  duty  of  this  court  to 
review  the  determination  of  the  court  below  upon  both  ques- 
tions of  fact  and  of  law:  Code  Civ.  Proc,  sec.  1338.  A  care- 
ful review  of  the  case  convinces  us  that  the  findings  of  fact 
made  by  the  referee  are  amply  sustained  by  the  evidence  and 
that  the  judgment  should  not  be  reversed  on  the  facts.  We 
are  confirmed  in  the  correctness  of  this  view  upon  a  perusal 
of  the  opinions  delivered  by  the  learned  judges  at  the  general 
term.  We  there  find  that  the  order  reversing  the  judgment 
upon  questions  of  fact  as  well  as  of  law  was  formal  merely, 
the  judgment  being  actually  reversed  because  the  court  below 
took  a  different  view  of  the  law  from  that  adopted  by  the  ref- 
eree upon  his  own  findings  of  fact. 

The  claim  of  the  plaintiff  to  recover  the  moneys  arising 
from  the  payments  of  these  policies  is  based  upon  the  prin- 
ciple which  allows  a  cestui  que  trust  to  follow  trust  funds  and 
to  appropriate  to  himself  the  property  into  which  such  funds 
have  been  changed,  together  with  the  increased  value  of  such 
property,  provided  the  trust  fund  can  be  clearly  ascertained, 
traced,  and  indentified,  and  provided  the  rights  of  bona  fide 
purchasers  for  value,  without  notice,  do  not  intervene. 

The  right  has  its  basis  in  the  right  of  property,  and  the 
court  proceeds  on  the  principle  that  the  title  has  not  been 
affected  by  the  change  made  of  the  trust  funds,  and  the  ces- 
tui que  trust  has  his  option  to  claim  the  property  and  its  in- 
creased value  as  representing  his  original  fund.  The  right  to 
follow  and  appropriate  ceases  only  when  the  means  of  ascer- 
tainment fail.  It  is  a  question  of  title:  Van  Alen  v.  American 
Nat.  BanJc,  52  N.  Y.  1;  Newton  v.  Porter ^  69  N.  Y.  133;  25 
Am.  Rep.  152;  Ferris  v.  Van  Vechten,  73  N.  Y.  119;  Matter 
of  Gavin  v.  Gleason,  105  N.  Y.  256,  260;  In  re  HalletVs  Estate, 
L.  R.  13  Ch.  Div.  696.  It  is  somewhat  akin  to  the  principle 
decided  in  Silshury  v.  McCoon,  3  N.  Y.  379,  53  Am.  Dec.  307, 
where  corn  was  wrongfully  taken  from  its  owner  and  con- 
verted into  whisky.  The  court  held  the  property  was  not 
changed  in  the  hands  of  the  wrongdoer  and  the  whisky  be- 
longed to  the  owner  of  the  original  material,  no  matter  how 
much  it  had  been  increased  in  value.  The  case  of  Pennell  v. 
Deffell,  4  De  Gex,  M.  &  G.  372,  388,  389,  discusses  the  prin- 
ciple as  thus  stated  and  agrees  to  it. 

That  a  partner  occupies  a  fiduciary  position  with  regard  to 
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his  copartners  and  the  funds  of  the  firm,  and  will  not  be 
permitted  to  make  a  personal  profit  out  of  the  use  of  such 
funds,  is,  I  think,  clearly  established:  1  Lindley  on  Partner- 
ship, 2d  Am.  ed.  303;  Featheratonhaugh  v.  Fenwick,  17  Ves. 
298;  Anderson  v.  Lemon,  8  N.  Y.  236;  Mitchell  v.  Reed,  61 
N.  Y.  123;  19  Am.  Rep.  252;  Riddle  v.  Whitehill,  135  U.  S. 
621.  Although  partners  do  not  in  the  strict  sense  of  the  term 
occupy  the  position  of  trustees  towards  each  other  and  to- 
wards the  firm  funds,  yet  the  position  is  one  of  a  fiduciary 
nature,  calling  for  the  maintenance  and  exercise  of  the  great- 
est good  faith  between  them.  Such  a  relationship  authorizes 
the  same  remedy  on  behalf  of  the  wronged  partner  as  would 
exist  against  a  trustee,  strictly  so  called,  on  behalf  of  a  cestui 
que  trust:  Per  Jessel,  M.  R.,  In  re  Halletfa  Estate,  L.  R.  13 
Ch.  Div.  696,  712.  While  legally  incorrect  to  describe  the 
fraudulent  abstractions  made  by  Gilman  of  the  funds  of  the 
firm  as  embezzlements,  the  description  is  harmless.  It  was  a 
monstrous  and  gross  breach  of  the  duty  he  owed  the  firm,  and 
the  right  of  the  firm  to  follow  the  funds  is  not  affected  be- 
cause the  act  could  not  be  regarded  in  law  as  an  embezzle- 
ment. The  right  to  follow  the  funds  springs  from  the  fidu- 
ciary nature  of  Gilman's  position  with  regard  to  them.  These 
general  positions  are  not  really  denied  by  the  defendant.  It 
is  claimed,  however,  that  the  tracing  and  identification  of  the 
funds  have  not  been  sufficiently  proved  in  fact,  and  it  is  also 
urged  that  there  has  been  an  actual  mingling  of  firm  funds 
with  the  private  funds  of  Gilman  in  the  purchase  and  main- 
tenance of  the  policies.  I  have  looked  carefully  through  the 
evidence  upon  these  questions  of  fact,  and  I  think  the  find- 
ings of  the  referee  are  fully  sustained  and  that  no  exception 
can  prevail  on  such  grounds. 

If  these  preliminary  questions  be  decided  against  him,  the 
counsel  for  defendant  then  urges  that  the  rule  clearly  is,  if 
the  trust  fund  has  become  mingled  with  money  or  property 
of  the  trustees  or  others,  equity  impresses  the  proceeds  with 
a  trust  to  an  amount  equal  to  the  original  trust  fund,  and  in- 
terest, and  will  go  no  further.  He  then  claims  that  the  firm 
funds  which  went  to  the  purchase  of  the  policies  and  the  pay- 
ment of  the  annual  premiums  were  mingled  with  the  prop- 
erty right  of  the  wife,  called  her  insurable  interest  in  her 
husband's  life,  and  so  the  policies  were  not  wholly  the  result 
of  the  use  of  those  firm  funds,  and,  therefore,  the  plaintiff  can 
have  only  a  lien  on  the  policies  or  the  moneys  arising  from 
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their  payment,  to  the  amount  of  the  premiums  paid  with  the 
firm  funds,  and  the  interest  thereon.  This  is  really  the  chief 
question  in  the  case. 

Where  moneys  have  been  misapplied  and  have  been  used 
as  a  portion  of  a  larger  amount  which  has  been  invested  in 
other  property,  the  property  thus  acquired  does  not  as  a  whole 
belong  to  the  owner  of  the  moneys  misapplied.  It  does  not 
belong  to  him  because  it  has  not  been  purchased  or  acquired 
wholly  with  his  money  or  funds,  and  hence  it  is  that  such 
property  is  held  charged  with  a  lien  at  least  to  the  amount  of 
the  trust  funds  invested  in  it.  It  is  not  necessary  to  here  de- 
cide it  because  we  take  another  view  of  the  facts,  but  I  am 
not  at  all  prepared  to  admit  that  under  no  circumstances  is 
the  cestui  que  trust  entitled  to  recover  back  anything  more 
than  the  amount  of  his  property  and  interest,  where  there  has 
been  a  mingling  of  funds.  In  case  the  trustee  took  a  thou- 
sand dollars  of  trust  funds  and  five  hundred  of  his  own,  and 
purchased  property  which  advanced  in  value  to  twice  its  orig- 
inal sum,  I  have  seen  no  case  where  the  point  has  been  de- 
termined that  the  whole  increased  value  belongs  to  the  trustee, 
and  that  only  the  original  sum  wrongfully  taken  and  interest 
can  be  given  to  the  cestui  que  trust,  although  it  was  by  reason 
of  the  wrongful  use  of  the  trust  funds  that  the  trustee  was 
enabled  to  realize  such  value.  If  in  such  case  the  cestui  que 
tru^t  were  not  allowed  to  at  least  participate  proportionately 
in  this  increased  value  it  would  appear  to  be  a  violation  of  the 
principle  that  the  trustee  cannot  ever  be  permitted  to  make  a 
profit  out  of  the  use  of  the  trust  funds."  It  seems  to  me  to  be 
a  case  for  the  application  of  the  doctrine  that  the  parties  be- 
came co-owners  of  the  property  at  the  option  of  the  cestui  que 
trust,  in  the  proportion  which  their  various  contributions  bore 
to  the  sum  total  invested. 

In  this  case,  however,  the  defendant  is  enabled  to  claim 
a  mingling  of  funds  and  property  only  by  treating  the  right 
of  a  wife  to  insure  the  life  of  her  husband  for  her  benefit  as  a 
species  of  property  of  her  own  which  has  been  mingled  with 
the  funds  of  the  firm,  the  result  of  the  combination  being  the 
procurement  of  the  policies. 

We  do  not  regard  this  right  as  property  in  any  such  light 
as  to  bring  the  case  within  the  principle  of  the  authorities 
upon  the  subject  of  a  mingling  of  funds  in  the  purchase  or 
acquisition  of  other  property.  The  right  of  a  wife  to  insure 
the  life  of  her  husband  for  her  own  benefit  is  not  property. 


June,  1893.]  Holmes  v.  Gilman.  467 

It  is  more  in  the  nature  of  a  power  or  a  privilege  to  make  a 
valid  contract.  It  is  a  status  and  not  a  property  right.  The 
common  law  upon  motives  of  public  policy  held  that  there 
must  be  what  was  termed  an  insurable  interest  in  the  life 
which  was  insured,  or  else  the  policy  was  a  dangerous  kind 
of  a  wager,  and  therefore  void. 

To  take  a  policy  out  of  such  a  class  it  was  necessary  to  show 
that  the  insured  had  some  interest  in  the  continuance  of  the 
life  of  the  cestui  que  vie.  Who  had  such  an  interest  as  to 
give  a  right  of  insurance  was  frequently  a'matter  of  some  dis- 
cussion and  of  possible  doubt.  It  may  not  even  now  perhaps 
be  said  that  the  precise  nature,  character,  and  extent  of  the 
interest  in  another's  life,  which  shall  render  that  life  insurable, 
have  been  formally  and  plainly  laid  down.  It  is  said  by  the 
federal  supreme  court  that  one  essential  is  that  the  policy 
shall  be  obtained  in  good  faith,  and  not  for  the  purpose  of 
speculating  upon  the  hazard  of  a  life  in  which  the  insured  has 
no  interest:  Connecticut  Mut.  Life  Ins.  Co.  v.  Schaefer,  94  U.  S. 
457,  460. 

An  interest  which  is  insurable  must  be  an  interest  in  favor 
of  the  continuance  of  the  life,  and  not  an  interest  in  its  loss  or 
destruction.  If  any  person  could  be  thought  to  have  an  in- 
terest in  the  continuance  of  the  life  of  another,  it  would  be  a 
wife  in  the  life  of  her  husband.  Judge  Allen,  in  Baker  v. 
Union  Mut.  Life  Ins.  Co.,  43  N.  Y.  283,  regarded  the  question 
as  decided  that  a  wife  had  at  common  law  an  insurable  inter- 
est in  the  life  of  her  husband.  Judge  Andrews  held  to  the 
same  effect  in  Brummer  v  Gohn^  86  N.  Y.  11, 14;  40  Am.  Rep. 
503.  These  cases  favor  the  view  that  the  statute  upon  the 
subject  of  the  insurance  of  the  husband's  life  in  favor  of  his 
wife,  while  it  regulates,  does  not  create  the  right.  I  do  not 
intimate  that  if  the  statute  created  the  right  it  would  in  any 
way  alter  its  nature.  That  such  a  policy  was  valid  at  com- 
mon law  simply  makes  it  clearer  that  it  is  the  nature  of  the 
relationship  between  man  and  wife  that  makes  the  policy 
valid,  and  relieves  it  from  the  objection  that  it  is  a  wager 
policy.  That  relationship  is  not  property  in  any  fair  sense  of 
the  term.  It  creates  an  insurable  interest  in  the  life  of  an- 
other, of  a  nature  the  same  as  a  parent  has  in  a  child,  or  a 
child  in  a  parent;  that  is,  an  interest  in  the  preservation  of  the 
life,  and  not  in  its  destruction.  Being  so  circumstanced,  a 
policy  of  insurance  upon  such  life  is  not  a  wager  policy,  and 
is,  therefore,  a  valid  policy.     It  is  the  same  question,  but  it 
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may  perhaps  appear  a  little  clearer  when  it  is  asked  whether 
the  power  or  privilege  of  a  parent  or  child  or  creditor  to  in- 
sure the  life  of  his  child  or  parent  or  debtor  is  property? 

A  man  has  an  insurable  interest  in  his  own  life.    If  he  take 
trust  funds  and  procure  such  insurance,  has  he  thereby  min- 
gled those  funds  with  other  property,  i.  e.,  with  his  right  to 
insure  his  own  life?     And  can  it  be  said  that  the  policy  is 
the  product  of  such  mingled  funds  and   property  so  that 
nothing  but  the  original  amount  of  the  trust  funds  and  interest 
can  be  recovered  back  from  the  estate?    The  fact  is  apparent 
that  a  policy  of  insurance  upon  a  life  is  not  a  policy  of  indem- 
nity.   The  sum  named  in  the  policy  is  to  be  paid  when  the 
insured  life  has  ceased,  no  matter  how  really  valueless  such 
life  may  have  in  the  meantime  become.    The  power  of  the  wife 
to  procure  insurance  is  not  in  the  least  unfavorably  affected  by 
the  fact  that  insurance  in  her  favor  has  already  been  secured. 
As  was  said  by  Shaw,  C.  J.,  in  Loomis  v.  Eagle  Life  etc.  Ins. 
Co.,  6  Gray,  396,  the  amount  of  the  insurance  is  immaterial. 
The  premium  is  computed  upon  the  law  of  averages,  to  be  the 
exact  equivalent  for  the  risk.   So  if  insurance  had  been  taken 
out  by  the  husband  on  his  life  in  the  wife's  name,  she  could 
herself  take  out  more  upon  just  as  favorable  terms  and  just 
as  expeditiously  as  if  none  had  been  taken.    No  one  company 
might  desire  to  go  above  a  certain  amount  upon  any  one  risk, 
but  the  ability  to  procure  further  insurance  is  practically  un- 
restrained.   The  wife  has,  therefore,  sufifered  no  loss  by  the 
original  procurement  of  this  insurance  and  its  subsequent 
maintenance  unknown  to  her,  so  long  as  the  premiums  have 
Dot  been  paid  with  her  moneys  or  in  any  way  from  her  estate. 
In  other  words  her  property  has  not  been  used  for  any  pur- 
pose.   Her  power  to  obtain  valid  insurance  upon  his  life  re- 
mained wholly  unimpaired  and  unaflFected  by  the  insurance 
already  obtained. 

The  fact  that  she  had  what  is  termed  an  insurable  interest 
was  only  material  for  the  purpose  of  upholding  the  validity 
of  the  insurance  in  question.  I  cannot  see  how  it  can  be  re- 
garded as  property  in  any  event.  That  a  life  insurance  policy 
has  not  the  features  of  a  contract  of  indemnity  and  is  not  such 
a  contract,  has  been  unquestioned  for  a  number  of  years: 
RawU  V.  American  Mut,  Life  Ins.  Co.,  27  N.  Y.  282;  84  Am.  Dec. 
280;  OlinsUd  v.  Keyes,  85  N.  Y.  593. 

The  case  of  these  policies  is  very  much  like  that  in  Baker 
T.  Union  MuU  lAfe  Ins.  Co.,  43  N.  Y.  283,  where  Judge  Allen 
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said  the  insurance  was  effected  by  the  husband  for  the  bene- 
fit of  his  wife  and  as  a  provision  for  her  in  case  of  his  death. 
It  was  there  stated  that  the  case  would  not  be  changed  if  the 
policy  were  regarded  as  having  been  procured  by  the  wife, 
because  the  husband  was  in  truth  the  actor  and  represented 
the  wife,  and  she,  in  claiming  the  benefits  of  the  policy, 
necessarily  ratified  and  confirmed  the  compact  as  it  was  made, 
and  with  all  its  terms  and  conditions.  Therefore,  this  case  is 
to  be  looked  at  with  reference  to  the  fact  that  every  dollar  of 
the  moneys  which  procured  and  maintained  these  policies  in 
existence  belonged  to  the  firm  represented  by  the  plaintifi", 
and  that  Gilman  had  no  more  right  to  invest  or  use  these 
funds  in  the  manner  he  did,  than  would  any  third  person 
who  had  procured  them  without  any  right  or  title. 

It  has  been  said  that  the  husband  when  he  procures  an  in- 
surance for  his  wife's  benefit,  acts  as  her  agent  or  represents 
her,  and  that  she  has  a  vested  interest  in  the  policies  the 
moment  they  are  delivered  by  force  of  the  statute  permitting 
them  to  be  made  in  this  form:-  Whitehead  v.  New  York  Life  Ins. 
Co.,  102  N.  Y.  143;  55  Am.  Rep.  787.  This  is  doubtless  true 
in  the  case  of  the  husband  procuring  the  insurance  with 
funds  which  belong  to  him  or  to  his  wife,  but  where  the  pre- 
miums are  paid  with  moneys  which  in  truth  do  not  belong 
to  him,  and  which  the  husband  misapplies  in  so  paying, 
and  by  which  he  violates  his  obligation  to  the  true  owner 
of  the  moneys  thus  used,  the  wife  in  such  case  must  claim 
the  policy  subject  to  the  means  by  which  the  husband  pro- 
cured it  and  she  must  adopt  all  his  methods.  The  moneys 
in  the  hands  of  the  company  could  not  be  recovered  back  by 
the  cestui  que  trust  if  received  by  the  company  in  good  faith, 
because  it  would  stand  in  the  position  of  a  bona  fide  pur- 
chaser, yet  the  policy  itself  would  stand  as  the  representative 
of  these  trust  moneys,  and  the  right  of  the  wife  would  be  to 
that  extent  subordinate. 

This  principle  has,  in  effect,  been  decided  in  New  Jersey 
in  the  case  of  Shaler  v.  Trowbridge,  28  N.  J.  Eq.  595. 

It  was  there  held  upon  almost  identical  facts  that  there  was 
no  public  policy  which  favored  the  wife  at  the  expense  of  the 
principle  that  trust  funds  could  be  followed,  and  that  no 
profit  could  in  any  way  arise  in  favor  of  the  trustee  who  used 
them.  It  also  held  that  the  wife  could  not  be  permitted  to 
avail  herself  of  the  proceeds  of  policies  paid  for  her  by  her 
husband  with  trust  funds.     It  is  true  in  that  case  the  poll- 
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cies  were  originally  taken  out  in  the  name  of  the  husband 
and  subsequently  made  payable  to  the  wife,  and  it  is  urged 
that  there  is  a  difference  in  the  two  cases,  because  in  the 
New  Jersey  case  it  was  the  husband's  insurable  interest  which 
was  insured  and  then  assigned,  and  that  in  this  case  it  is  the 
wife's  interest  which  was  originally  insured.  But  we  hold 
upon  the  facts  in  this  case  that  the  taking  out  of  the  poli- 
cies in  the  name  of  the  wife  does  not  alter  the  principle 
as  to  trust  funds.  The  cestui  que  trust  is  entitled  to  fol- 
low his  funds  and  to  take  the  moneys  or  the  policy  at  his 
option. 

The  case  of  Central  Bank  v.  Hume,  128  U.  S.  195,  is  not  in 
point.  The  moneys  there  used  were  in  truth  the  property  of 
the  husband,  although  he  was  insolvent,  and  he  used  some  of 
his  property  to  purchase  insurance  for  the  benefit  of  his  wife 
and  children. 

The  supreme  court  held  that  a  policy  of  insurance  taken 
out  by  the  husband  in  the  name  and  for  the  benefit  of  the 
wife,  made  the  contract  a  contract  with  the  wife,  and  that 
even  though  the  premiums  were  paid  by  the  insolvent  hus- 
band with  moneys  which,  or  some  part  of  which,  ought  to 
have  been  used  for  the  payment  of  his  debts,  yet  if  there  were 
DO  fraud  as  between  the  wife  and  the  company,  the  wife  could 
hold  the  policy  as  against  the  creditors  of  the  husband,  ex- 
cept the  amount  which  had  been  wrongfully  used  in  the  pay- 
ment of  premiums.  If  the  amount  of  the  husband's  estate 
used  to  pay  premiums  were  no  more  than  reasonable  and 
moderate  under  the  circumstances,  it  was  further  held  that 
the  creditors  could  not  recover  back  the  moneys  bo  paid  for 
them,  although  the  husband  was  at  the  time  of  their  payment 
insolvent.  It  was  said  the  interest  insured  did  not  belong  to 
the  husband  or  his  creditors;  that  the  contracts  were  not  pay- 
able to  the  husband,  his  representatives,  or  his  creditors;  that 
no  fraud  on  the  part  of  the  wife,  the  children,  or  the  insur- 
ance company  was  shown  or  pretended;  and  that  there  was 
no  gift  or  transfer  of  the  debtor's  property,  unless  the  amounts 
paid  for  premiums  were  to  be  held  as  excessive. 

That  is  a  very  different  case  from  the  one  under  considera- 
tion. It  was  no  trust  fund  (within  the  meaning  of  that  term 
when  used  to  authorize  the  following  thereof)  which  went  to 
pay  for  the  policy  in  that  case.  The  moneys  belonged  to  and 
were  the  property  of  the  husband.  They  might  under  cer- 
tain circumstances  be  reached  in  proceedings  after  judgment 
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and  return  of  execution,  but  the  title  was  in  the  husband,  and 
he  used  his  own  property  to  procure  the  insurance.  Having 
done  so,  the  policy  thus  procured  became  a  contract  with  the 
wife,  and  her  insurable  interest  in  her  husband's  life  was 
thus  made  effectual.  The  creditors  could  not  follow  the 
moneys  into  other  property  and  demand  such  property.  No 
principle  of  following  trust  funds  was  involved. 

In  this  case,  however,  there  is  the  fact  which  alters  and 
colors  the  whole  transaction,  and  is  fundamental  and  con- 
trolling in  its  nature,  and  that  fact  is  that  the  moneys  which 
procured  the  insurance  were  trust  moneys,  and  although  in- 
vested in  the  policies,  they  were  subject  at  the  very  moment 
of  such  investment  to  the  right  of  the  owner  of  the  funds  to 
follow  them  into  whatever  change  of  form  they  might  assume 
and  to  claim  the  thing  into  which  they  were  changed  as  if  it 
were  the  original  fund.  In  the  case  in  the  federal  court  the 
whole  matter  was  discussed  with  reference  to  the  violation  of 
the  statute  of  Connecticut,  based  upon  the  statute  of  Eliza- 
beth (13  Eliz.,  c.  5),  prohibiting  the  transfer  of  the  property 
of  an  individual  in  fraud  of  his  creditors.  We  have  a  statute 
to  the  same  effect:  2  Rev.  Stats.  137,  sec.  1.  The  learned 
chief  justice  said  that  the  statute  was  passed  to  prevent  debt- 
ors from  dealing  with  their  property  to  the  prejudice  of  their 
creditors,  but  dealing  with  that,  which  creditors  irrespective 
of  such  dealing  could  not  have  touched,  was  within  neither 
the  letter  nor  the  spirit  of  the  statute.  This  was  spoken  of 
the  insurable  interest  of  the  wife.  And  it  was  spoken  in  re- 
gard to  creditors  as  that  term  is  generally  used.  In  this 
case  it  is  not  in  the  simple  character  of  a  creditor  of  Mr.  Gil- 
man  or  of  the  defendant,  Mrs.  Oilman,  that  the  plaintiff  asks 
relief.  He  seeks  the  aid  of  a  court  of  equity  to  enable  him  in 
the  character  of  a  cestui  que  trust  to  follow  his  property,  which 
was  wrongfully  converted  by  one  bearing  towards  him  the 
obligations  of  a  trustee,  and  by  such  trustee  invested  in  these 
policies,  and  such  cesttii  que  trust  now  asks  in  substance  for 
his  own  property,  or  for  the  property  into  which  his  trust 
funds  were  wrongfully  converted,  and  we  think  he  has  the 
right  to  recover  the  property  which  represents  and  stands  in 
the  place  of  the  original  trust  fund. 

The  case  in  the  federal  court  is  not  at  all  parallel,  and  is 
therefore  no  authority  against  our  contention.  The  procure- 
ment of  policies  of  insurance  by  the  husband  in  the  rife's 
name,  under  the  facts  developed  in  this  case,  does  not  prevent 
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the  cestui  que  trust  from  following  and  claiming  the  trust  funds 
or  their  proceeds.  If  the  proceeds  of  these  policies  had  been 
greater  than  the  whole  amount  of  the  indebtedness  of  the 
husband  to  the  cestui  que  trust,  arising  out  of  the  husband's 
breach  of  trust,  we  do  not  decide  what  might  in  equity  be  the 
different  rights  of  the  wife  and  such  cestui  que  trust  in  the 
balance,  or  whether  any  different  rule  could  be  logically 
applied.  The  husband  in  this  case  converted  over  two  hun- 
dred thousand  dollars  of  what  stood  in  the  nature  of  a  trust 
fund,  and  the  plaintiff  recovers  only  a  little  over  one  fourth 
thereof  in  case  the  judgment  on  the  referee's  report  be 
affirmed. 

We  simply  decide  the  case  now  before  us.  As  to  other 
questions  discussed  in  the  defendant's  brief  we  have  care- 
fully considered  them,  and  we  think  there  was  no  error  in 
the  result  arrived  at  by  the  referee. 

The  order  of  the  general  term  is  therefore  reversed,  and  the 
judgment  entered  upon  the  report  of  the  referee  is  affirmed, 
with  costs  to  the  plaintiff  at  general  term  and  in  this  court. 


Trust  Fpnds,  Right  to  Pursue.  —  This  subject  is  fully  treated  in  the 
note  to  Union  Nat.  Bank  v.  Oottz,  32  Am.  St.  Rep.  125-130.  As  to  the  point 
that  snoh  funds  can  only  be  followed  as  long  as  they  can  be  identified,  see 
also  the  more  recent  cases:  WethtreU  v.  O'Brien,  140  111.  146;  33  Am.  St. 
Rep.  221;  Mutual  Ace  Asa'n  v.  Jacobs,  141  III.  261;  33  Am.  St.  Rep.  302. 

Partners,  Fiduciary  Relations  between  :  See  note  to  JoTies  v.  Dexter, 
39  Am.  Rep.  461,  and  the  following  cases  in  this  series:  Morrison  v.  Blodgett, 
8  N.  H.  238;  29  Am.  Dec.  653;  Loffan  v.  Naglee,  9  Cal.  662;  70  Am.  Dec.  678; 
Johnsons  Appeal,  115  Pa.  St.  129;  2  Am.  St.  Rep.  539;  Caldwell  v.  Davis,  10 
CoL  481;  3  Am.  St.  Rep.  599;  GoUhrnith  v.  Eichold,  94  Ala.  116;  33  Am.  St 
Rep.  97.  The  trust  relation  which  exists  between  them  does  not  end  with 
the  dissolution  of  the  firm,  but  continues  until  a  final  settlement  of  the  part- 
nership affairs:  Filbrun  v.  Ivers,  92  Mo.  388. 

Insurable  Interest  in  Another's  Life:  See,  generally,  notes  to  Lord 
▼.  Dall,  7  Am.  Dec.  42-44;  Morrell  v.  Trentcm  Ins.  Co.,  57  Am.  Dec.  93-105; 
Continental  Life  Ins.  Co.  v.  Volger,  46  Am.  Rep.  189-191;  Currier  v.  Conti' 
nental  Life  Ins.  Co.,  52  Am.  Rep.  137-148.  That  the  test  of  the  existence  of 
such  an  interest  is,  whether  there  is  a  reasonable  expectation  of  benefit  or 
advantage  from  the  continuance  of  the  insured  life,  see  Guardian  MuL  Life 
Ins.  Co.  V.  Hogan,  80  111.  35;  22  Am.  Rep.  180;  Keystone  MuL  Ben,  Ass'n  t. 
Norris,  115  Pa.  St.  446;  2  Am.  St.  Rep.  572;  UnUed  Brethren  Mut.  Atd  So- 
ciety T.  McDonald,  122  Pa.  St.  324;  9  Am.  St.  Rep.  111. 
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Armstrong  v.  Best. 

[112  NOBTH  Cakolina,  69.] 

Marbibd  Wombu  —  Abilitt  to  Coxtract. — The  common -law  disability 
of  a  feme  covert  to  make  a  contract  exists  in  North  Carolina  except  in 
oases  provided  for  by  statute. 

OoKFLiOT  OF  Laws  —  Contracis  of  Married  Womkn.  — When  a  contract 
is  made  by  Si/eme  covert  in  one  state  where  it  is  valid  against  her,  and 
suit  thereon  is  brought  in  another  state,  where  she  has  her  domicile 
and  where  the  contract  is  void  because  of  her  coverture,  it  will  not  be 
enforced  in  the  courts  of  the  latter  state. 

Conflict  of  Laws  —  Capacity  to  Contract.  —  When  a  contract  is  valid 
nnder  the  law  of  the  state  where  it  is  made,  it  is  valid  everywhere  as 
to  matters  bearing  upon  its  execution,  interpretation,  and  validity;  but 
as  to  the  capacity  of  the  contracting  party  who  resides  in  another  state, 
the  law  of  his  domicile  controls  and  prevails  in  an  action  brought  in  the 
latter  state. 

Action  against  Mrs.  L.  C.  Best,  wife  of  N.  W.  Best,  resid- 
ing and  carrying  on  the  business  of  millinery  and  merchan- 
dise in  North  Carolina,  to  recover  for  goods  ordered  from  and 
Bent  to  her  by  the  plaintiffs  from  their  place  of  business  in 
Baltimore,  Maryland,  and  never  paid  for.  Mrs.  Best  has 
never  been  a  free  trader  as  required  by  the  North  Carolina 
statute,  nor  did  her  husband  consent  in  writing  to  the  pur- 
chase of  such  goods.  Judgment  for  defendants,  and  plain- 
tiffs appealed. 

W.  0.  Munroe  for  the  appellants. 

Allen  and  Dortch,  for  the  appellees. 

Shepherd,  C.  J.  If  the  contract  which  is  the  subject  of 
this  action  was  made  in  this  state,  it  is  well  settled  that  it 
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would  be  void  by  reason  of  the  common-law  disability  of  the 
feme  defendant  to  make  any  contract  whatever  upon  which  a 
personal  judgment  can  be  rendered  against  her,  except  in  the 
cases  provided  by  statute:  Pippen  v.  Wesson,  74  N.  C.  437; 
Dougherty  v.  Sprinkle,  88  N.  C.  300;  Baker  v.  Garris,  108  N.  C. 
218;  Flaum  v.  Wallace,  103  N.  C.  296;  Farthing  v.  Shields,  106 
N.  C.  289. 

The  plaintiffs,  however,  insist  that  the  contract  was  made  in 
the  city  of  Baltimore,  Maryland,  their  place  of  business,  where 
they  accepted  the  proposal  of  the  defendant  by  shipping  the 
goods  according  to  her  order.  In  this  they  are  correct,  for  if 
a  contract  is  completed  in  another  state  "it  makes  no  differ- 
ence in  principle  whether  the  citizen  of  this  state  goes  in  per- 
son or  sends  an  agent  or  writes  a  letter  across  the  boundary 
line  between  the  two  states":  Milliken  v.  Pratt,  125  Mass.  374; 
28  Am.  Rep.  241.  As  was  said  by  Lord  Lyndhurst:  "If  I, 
residing  in  England,  send  down  my  agent  to  Scotland,  and 
he  makes  contracts  for  me  there,  it  is  the  same  as  if  I  myself 
went  there  and  made  them":  Pattison  v.  Mills,  1  Dow.  &  C. 
342.  So  if  one  in  New  York  orders  goods  from  Boston, 
"either  by  a  carrier,  whom  he  points  out,  or  in  the  usual 
course  of  trade,  this  would  be  a  completion,  a  making  of  the 
contract,  and  it  would  be  a  Boston  contract  whether  he  gave 
no  note,  or  a  note  payable  in  Boston,  or  one  without  express 
place  of  payment ":  2  Parsons  on  Contracts,  586. 

The  contract,  then,  being  a  Maryland  contract,  it  is  next 
insisted  that  it  is  one  which  a  feme  covert  could  have  made 
in  that  state,  and  therefore  enforceable  in  the  courts  of  North 
Carolina.  We  are  by  no  means  certain  that  the  present  con- 
tract is  a  valid  one  according  to  the  laws  of  Maryland,  as  the 
statute  of  that  state  seems  to  recognize  the  legal  capacity  of  a 
married  woman  only  to  the  extent  of  contracting  with  ref- 
erence to  property  acquired  by  her  "  skill,  industry,  or  per- 
sonal labor."  Assuming,  however,  that  it  is  a  valid  contract 
in  Maryland,  we  will  proceed  to  the  examination  of  the  ques- 
tion whether  it  should  be  enforced  by  the  courts  of  this  state. 

It  is  well  settled  that  the  law  of  one  state  has  propria  vigore 
no  force  or  authority  beyond  the  jurisdiction  of  its  own  courts, 
and  that  whatever  effect  is  given  to  it  by  the  courts  of  foreign 
countries  or  other  states  is  the  result  of  that  international 
comity  (more  properly  called  private  international  law)  which 
is  the  product  of  modern  civilization:  Hornthal  v.  Burtoell,  109 
N.  C.  10;  26  Am.  St.  Rep.  556.    It  is  left  to  each  state  or  na- 
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tion  to  say  how  far  it  will  recognize  this  comity,  and  to  what 
extent  it  will  be  permitted  to  control  its  own  laws.  It  has, 
however,  been  very  generally  settled  that  all  matters  bearing 
upon  the  execution,  the  interpretation,  and  the  validity  of  a 
contract  are  to  be  determined  by  the  law  of  the  place  where 
the  contract  is  made,  and  if  valid  there  it  is  valid  everywhere: 
Taylor  v.  Sharp,  108  N.  C.  377.  An  exception  is  maintained 
by  some  of  the  continental  jurists  as  to  the  capacity  of  a  con- 
tracting party,  and  they  generally  hold  that  the  incapacity  of 
the  domicile  attaches  to  and  follows  the  person  wherever  he 
may  go.  We  remarked  in  Taylor  v.  Sharp,  108  N.  C.  377, 
that  this  was  not  considered  by  Mr.  Justice  Story  (Conflict  of 
Laws,  103,  104)  as  the  doctrine  of  the  common  law,  and  we 
also  stated  the  conclusion  of  Gray,  C.  J.,  in  Milliken  v.  Pratt, 
125  Mass.  374,  28  Am.  Rep.  241,  that  the  general  current  of  the 
English  and  American  authorities  is  in  favor  of  holding  that 
a  contract,  which  by  the  law  of  the  place  is  recognized  as  law- 
fully made  by  a  capable  person,  is  valid  everywhere,  although 
the  person  would  not  under  the  law  of  the  domicile  be  deemed 
capable  of  making  it.  The  proposition,  though  denied  by  Dr. 
Wharton  as  to  infants  and  femes  covert  (Conflict  of  Laws, 
112,  118),  seems  to  be  generally  accepted  in  this  country 
in  so  far  as  it  relates  to  the  enforcement  of  contracts  in  courts 
other  than  those  of  the  domicile.  If,  for  example,  the  plain- 
tiflFs  were  suing  upon  the  present  contract  in  the  courts  of 
Maryland,  the  defendant  could  npt,  it  is  thought,  avail  herself 
of  the  incapacity  of  her  domicile,  but  the  lex  loci  contractus 
would  prevail.  But  quite  a  different  question  is  presented 
when  the  action  is  brought  in  the  forum  of  the  domicile.  In 
Buch  a  case,  a  very  important  qualification  of  private  inter- 
national law  is  to  be  considered,  and  this  is,  that  no  state  or 
nation  will  enforce  a  foreign  law  which  is  contrary  to  its  fixed 
and  settled  policy.  In  Bank  of  Augusta  v.  Earle,  13  Pet.  519, 
Chief  Justice  Taney,  speaking  for  the  court,  said:  "Tbe  comity 
thus  extended  to  other  nations  is  no  impeachment  of  sover- 
eignty. It  is  the  voluntary  act  of  the  nation  by  which  it  is 
offered,  and  is  inadmissible  when  contrary  to  its  policy,  or 
prejudicial  to  its  interests."  To  the  same  effect  is  the  lan- 
guage of  Story,  — that  no  state  will  enforce  a  foreign  law  if  it 
be,  "repugnant  to  its  policy  or  prejudicial  to  its  interests"; 
Conflict  of  Laws,  37.  That  this  qualifying  principle  is  appl- 
cable  to  cases  like  the  present,  is  manifest,  not  only  by  reason 
and  necessity,  but  also  by  the  decisions  of  other  courts.     Even 
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in  Millihn  v.  Pratt,  125  Mass.  374,  28  Am.  Rep.  241,  in  which 
the  lex  loci  contractus  is  pushed  to  the  extreme  limit,  it  is  sug- 
gested that  where  the  incapacity  of  a  married  woman  is  the 
settled  policy  of  the  state,  "  for  the  protection  of  its  own  citi- 
zens, it  could  not  be  held  by  the  courts  of  that  state  to  yield 
to  the  law  of  another  state  in  which  she  might  undertake  to 
contract." 

In  Robinson  v.  Queen,  87  Tenn.  445,  10  Am.  St.  Rep.  690, 
the  contract  was  made  by  the  feine  defendant  in  Kentucky, 
where  she  resided  and  under  whose  laws  she  was  capable  of 
contracting.  An  action  was  brought  in  Tennessee,  and  the 
court  held,  as  we  did  in  the  similar  cases  of  Taylor  v.  Sharp, 
108  N.  C.  377,  and  Wood  v.  Wheeler,  111  N.  C.  231,  that  the 
plaintiff  was  entitled  to  recover.  The  court,  however,  said: 
"If  this  were  a  suit  against  a  married  woman,  a  citizen  of 
this  state,  on  a  contract  made  out  of  the  state,  there  would 
be  much  force  in  the  insistance  of  the  defendant." 

In  Johnston  v.  Gawtry,  11  Mo.  App.  322,  it  was  held  that 
where  a  married  woman,  having  a  separate  estate  in  land  in 
Missouri,  makes  a  contract  in  another  state,  her  capacity  to 
make  the  contract  and  its  validity  are  to  be  determined  by 
the  law  of  Missouri,  in  a  suit  in  a  Missouri  court  to  enforce 
such  contract. 

In  Bank  of  Louisiana  v.  Williams,  46  Miss.  618,  12  Am. 
Rep.  319,  the  contract  was  made  in  Louisiana,  where  it  would 
have  been  valid  against  the  feme  defendant.  The  suit  was 
brought  in  Mississippi,  the  place  of  her  domicile,  and  under 
whose  laws  the  contract  was  void  by  reason  of  her  coverture. 
The  opinion  of  the  court  is  very  elaborate,  and,  although  the 
Bpecial  character  of  the  Louisiana  law  is  referred  to,  it  is  be- 
lieved that  its  reasoning  is  of  general  application.  The  court 
said :  "  It  is  the  prerogative  of  the  sovereignty  of  every  country 
to  define  the  conditions  of  its  members,  not  merely  its  resi- 
dent inhabitants,  but  others  temporarily  there,  as  to  capacity 
and  incapacity.  But  capacity  or  incapacity,  as  to  acts  done 
in  a  foreign  country  where  the  person  may  be  temporarily, 
will  be  recognized  as  valid  or  not  in  the  forum  of  his  domicile, 
as  they  may  infringe  or  not  its  interests,  laws,  and  policies." 
After  speaking  of  the  separate  estate  of  the  wife  and  the  stat- 
utes prescribing  how  it  may  be  charged,  the  court,  referring 
to  the  foreign  plaintifiF,  says:  "  But  he  must  satisfy  the  court 
that  his  debt  was  such  a  charge  upon  her  estate,  or  its  in- 
come, as  she  had  the  power  to  make;  otherwise,  it  would  be 
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a  violation  of  the  tenure,  the  conditions  of  her  title,  to  allow 
hira  to  subject  it.  But  the  creditor  may  say,  'I  cannot  bring 
this  debt  within  the  terms  defined  by  your  law;  nevertheless, 
it  was  such  a  contract  as  a  married  woman  could  make  by 
the  law  of  Louisiana.  Comity  requires  your  courts  to  treat 
the  contract  precisely  as  Louisiana  would,  and  I  demand  a 
judgment  against  the  wife.'  'No,'  says  the  court,  'you  can- 
not get  here  any  fruit  of  a  judgment;  there  is  nothing  subject 
to  its  payment,  and  our  law  affords  no  remedy  against  a  mar- 
ried woman  in  any  of  its  courts,  law  or  equity,  except  through 
a  property  which  she  has,  and  which  must  be  pointed  out  by 
the  creditor.  We  know  of  no  such  thing  as  a  personal  obliga- 
tion, aside  from  and  independent  of  a  property  which  may 
discharge  it.'" 

In  North  Carolina  it  has  been  conclusively  determined  that 
the  common-law  disability  of  a  feme  covert  still  obtains,  and 
that,  except  in  the  cases  provided  by  statute,  her  promise,  as 
was  said  by  Ruffin,  J.,  is  "as  void  as  it  ever  was,  with  no 
power  in  any  court  to  proceed  to  judgment  against  her  in  per- 
sonam'^: Dougherty  v.  Sprinkle,  88  N.  C.  300.  The  constitu- 
tion and  laws  made  in  pursuance  thereof  protect  her  separate 
estate  and  prescribe  the  manner  in  which  she  may  dispose  of 
or  charge  it,  and  the  assent  of  the  husband  is  generally  ne- 
cessary. 

This  brief  reference  to  our  laws  in  respect  to  married  women 
is  sufficient  to  show  that  the  enforcement  of  the  present  con- 
tract is  wholly  repugnant  to  our  domestic  policy,  as  well  as 
prejudicial  to  the  interests  of  our  citizens.  It  is  not  pre- 
tended that  the  defendant  has  attempted  to  charge  her  sepa- 
rate estate  in  any  manner  provided  by  our  laws,  and  to  hold 
that  she  may  subject  it  to  execution  upon  a  personal  judgment 
by  reason  of  a  promise  made  during  a  short  visit  to  another 
state,  or,  as  in  this  case,  by  a  simple  order  for  goods,  would 
afford  an  easy  method  of  charging  her  property  in  contraven- 
tion of  the  public  policy  and  laws  of  the  domicile.  It  is  fur- 
ther to  be  observed  that  in  North  Carolina,  as  a  general  rule, 
the  written  assent  of  the  husband  is  necessary  in  order  to  give 
any  effect  whatever  to  her  obligations,  yet  this  wholesome 
provision  may  easily  be  evaded,  even  in  the  very  presence  of 
the  husband  and  despite  his  protest,  by  a  simple  correspon- 
dence by  the  wife  with  parties  in  another  state,  which  may 
technically  amount  to  a  foreign  contract.  In  this  way  she 
could  indirectly  dispose  of  or  charge  all  of  her  real  or  personal 
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property,  entirely  freed  from  the  restraint  of  her  husband,  or 
the  methods  prescribed  by  the  lex  rei  situs.  We  cannot  as- 
sent to  the  proposition  that  a  foreign  law,  thus  introduced  and 
80  utterly  subversive  of  the  laws  regulating  a  large  amount 
of  property  within  the  limits  of  this  state,  will  be  recognized 
and  enforced  by  our  courts. 

The  courts  of  our  state  have  perfect  jurisdiction  over  all 
personal  and  real  property  within  its  limits  belonging  to  the 
wife,  and  if  our  laws  in  respect  to  the  manner  in  which  it  may 
be  charged  conflict  with  those  of  another  state,  it  cannot  be 
made  a  question  in  our  own  courts  as  to  which  shall  prevail. 
It  is  certainly  competent  for  any  state  to  adopt  laws  to  pro- 
tect its  own  property  as  well  as  to  regulate  it,  and  "  no  nation," 
Bays  Story,  "will  suffer  the  laws  of  another  to  interfere  with 
her  own  to  the  injury  of  her  citizens.  That  whether  they  do 
or  not  must  depend  on  the  condition  of  the  country  in  which 
the  foreign  law  is  sought  to  be  enforced,  the  particular  nature 
of  her  legislation,  her  policy,  and  the  character  of  her  institu- 
tions. .  .  .  That  whenever  a  doubt  does  exist,  the  court  which 
decides  will  prefer  the  laws  of  its  own  country  to  that  of  the 
Btranger":    Conflict  of  Laws,  28. 

For  the  reasons  given,  we  cannot  recognize  the  present  con- 
tract as  an  enforceable  one  in  our  courts. 

We  think  his  honor  was  correct  in  his  ruling  that  the 
plaintiffs  were  not  entitled  to  recover. 

Affirmed.  

Husband  and  Wifb.  —  Power  of  Wife  to  Contract  under  Ahesioah 
Statutes:  See  note  to  Kautrowitz  v.  Prather,  99  Am.  Dec.  598-610. 

Conflict  of  Laws  —  Lex  Loci  Contraci'us.  —  The  obligation  of  contraota 
and  capacity  of  the  parties  thereto  are  to  be  determined  by  the  lex  loci  co»- 
tractus,  unless  there  is  something  in  the  contract  which  is  deemed  hurtful  to 
the  good  morals  or  injurious  to  the  rights  of  the  citizens  of  the  state  in  which 
it  is  sought  to  enforce  the  contract:  Robinson  v.  Queen,  87  Teuii.  445;  10 
Am.  St.  Rep.  690;  Sondheim\.  Gilbert,  117  Ind,  71;  10  Am,  St.  Rep.  23;  Fore- 
paugk  V.  Delaware  etc.  R.  R.  Co.,  128  Pa.  St.  217;  15  Am.  St.  Rep.  672;  Brown 
V.  Browning,  15  R.  I.  422;  2  Am.  St.  Rep.  908.  That  a  contract  made  in 
one  state,  where  it  is  valid,  will  be  enforced  in  another,  where  it  is  against 
public  policy  and  void,  unless  it  is  also  illegal  and  immoral,  was  held  in  Fon- 
eeca  v.  Cunard  Steamship  Co.,  153  Mass.  553;  25  Am.  St.  Rep.  660;  wliile  iu 
Wasserboehr  v.  Boulier,  84  Me.  165,  30  Am.  St.  Rep.  344,  the  rule  is  said  to 
be  that  "no  state  is  bound  to  recognize  or  enforce  contracts  which  are  in- 
jurious to  its  own  interests,  or  the  welfare  of  its  people,  or  which  are  in 
fraud  or  violation  of  its  own  laws. " 
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Toole  v.  Toolb. 

[112  North  Cabolina,  152.] 

DivoROB  —  CoNFiDSNTiAL  COMMUNICATIONS  —  Adultbrt.  —  On  the  trial  of 
an  action  for  divorce  a  vinculo,  the  adultery  alleged  cannot  be  shown 
either  by  the  direct  testimony  of  the  parties,  nor  the  confession  of  bus* 
band  or  wife  made  to  each  other,  nor  by  admissions  in  the  pleadings. 

DIVOROB  —  EviDENCB  —  DECLARATIONS  OF  PARAMOUR.  —  In  an  action  for 
divorce  a  vinculo  on  the  ground  of  adultery  by  the  wife,  the  declarations 
of  her  alleged  paramour,  made  to  or  in  her  presence,  indicating  that  im- 
proper familiarities  have  been  or  are  about  to  be  indulged  in  between 
them,  and  her  reply  to  such  declarations,  are  not  privileged  communi* 
cations,  and  are  admissible  in  evidence. 

DlvoRCB  —  EviDKNCB  —  DECLARATION  BY  HusBAND.  —  In  an  action  for  di- 
vorce on  the  ground  of  adultery  of  the  wife,  a  declaration  made  by  tht 
husband  to  his  wife  that,  "I  have  told  you  before,  and  I  tell  you  again, 
I  ^don't  want  to  catch  Palmer  (the  alleged  paramour)  at  my  house  any 
more,"  is  admissible  in  evidence  when  coming  from  a  witness  in  whose 
presence  it  was  made,  and  who  has  testified  to  improper  conduct  be- 
tween the  wife  and  such  alleged  paramour.  Such  declaration  is  not  a 
confidential  or  privileged  communication  between  husband  and  wife, 
but  is  a  command  made  in  the  presence  of  a  third  person. 

Divorce  —  Evidence  —  Declarations  of  Wife.  —  In  an  action  for  divorce 
on  the  ground  of  the  adultery  of  the  wife,  the  testimony  of  a  third  party 
as  to  the  request  of  the  wife  to  be  allowed  to  pay  the  costs  of  a  prosecu- 
tion against  her  alleged  paramour,  is  admissible,  not  as  a  confession  of 
her  guilt,  but  as  a  circumstance  tending  to  show  her  interest  in  and  as- 
sociation with  him,  and  to  corroborate  other  testimony  as  to  adulterous 
intercourse  between  the  parties. 

Action  for  divorce.  On  the  trial  one  Laura  Webb  was  al- 
lowed to  testify  against  objection  to  a  conversation  between 
one  Palmer  and  the  defendant,  in  which  Palmer,  her  alleged 
paramour,  said:  "When  I  was  in  Florida,  you  sent  for  me  to 
come  back;  now  you  have  gone  back  on  me  for  another  man; 
you  have  something  of  mine  that  cost  five  dollars,  and  I  want 
it."  To  which  defendant  answered:  "I  have  misplaced  it;  go 
away."  To  which  Palmer  replied:  "You  area  liar;  it  is  in 
that  house,  and  I  want  it;  you  have  gone  back  on  me  for  an- 
other man."  The  other  facts  appear  from  the  opinion.  De- 
cree of  divorce  in  favor  of  plaintiff  and  defendant  appealed. 

Jones  and  Tillett,  for  the  appellant. 

P.  D.  Walker^  for  the  appellee. 

Avery,  J.  On  the  trial  of  actions  for  divorce  a  vinculo 
matrimonii  the  adultery  alleged  cannot  be  shown  either  by 
the  direct  testimony  of  the  parties  or  confession  of  husband 
or  wife  made  to  each  other  or  admissions  in  the  pleadings: 
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Code,  eec.  1288;  Steel  v.  Steel,  104  N.  C.  631;  but  the  decla- 
rations of  an  alleged  paramour,  made  to  or  in  the  presence 
of  the  feme  defendant,  indicating  that  improper  familiarities 
had  been  or  were  about  to  be  indulged  in  between  them, 
and  her  reply  to  such  declarations,  fall  neither  within  the 
prohibition  of  the  statute  nor  the  reason  of  the  rule,  and  are 
therefore  clearly  competent:  Hansley  v.  Hansley,  10  Ired. 
506;  Brown  on  Divorce,  59;  Pond  v.  Pond,  132  Mass.  219; 
2  Bishop  on  Marriage  and  Divorce,  1417.  The  conversation 
between  Palmer  and  the  defendant  from  its  very  nature 
precluded  the  possibility  that  it  was  conceived  iu  any  col- 
lusive arrangement  between  the  parties,  and,  "  the  policy  of 
the  law,  as  affirmed  in  the  express  provision  of  the  statute, 
is  to  exclude  confidential  communications  between  husband 
and  wife,  as  privileged,  and  any  declaration  by  either  that 
apparently  may  have  originated  in  a  conspiracy  between 
them  to  manufacture  or  furnish  evidence  sufficient  to  war- 
rant a  decree  of  divorce":  Perkins  v.  Perkins,  88  N.  C.  41. 
But  where  there  is  no  danger  of  opening  the  door  for  collusive 
testimony,  such  suspicious  conversations  with  an  alleged 
paramour  are  clearly  competent,  especially  in  corroboration 
of  other  circumstantial  testimony,  or  in  connection  with  other 
direct  evidence  tending  to  prove  adulterous  intercourse  with 
the  paramour.  The  unwarranted  familiarity  between  the  de- 
fendant and  Palmer  which  is  shown  by  the  conversation 
tends  to  prove  that  improper  relations  had  existed  between 
them,  and  to  corroborate  other  testimony  as  to  criminal  in- 
tercourse: 2  Bishop  on  Marriage  and  Divorce,  sec.  1374. 

Confidential  communications  between  husband  and  wife 
are  privileged  and  neither  is  compelled  to  divulge  them  upon 
the  witness  stand;  but  the  testimony  of  Lillie  Graham  that 
she  saw  Palmer  in  the  bedroom  of  the  defendant,  and  at  the 
trestle  in  company  with  her,  was  competent  in  itself,  and 
when  considered  in  connection  with  the  previous  declaration 
of  the  plaintiff  made  to  defendant  in  presence  of  the  witness, 
her  disregard  of  his  express  wishes  becomes  material  because 
it  makes  her  conduct  appear  much  more  suspicious.  The 
language  used  by  the  husband  about  a  week  before,  viz., 
"Laura,  I  have  told  you  before,  and  tell  you  again,  I  don't 
want  to  catch  Palmer  at  my  house  any  more,"  was  not  a  con- 
fidential communication  between  husband  and  wife,  but  a 
command  uttered  in  the  presence  of  another,  the  disregard  of 
which  tended  to  prove  her  infatuation  for  Palmer.     If,  then, 
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we  should  concede  that  confidential  communications  between 
husband  and  wife  are  not  simply  privileged  as  to  them,  but 
cannot  be  proven  even  by  a  third  person,  and  though  neither 
husband  nor  wife  is  competent  or  compellable  to  testify 
directly  as  to  the  adulterous  acts  charged,  according  to  a 
proper  interpretation  of  the  statute  (Code,  sec.  588)  this  was 
not  such  a  communication,  and  being  offered  in  connection 
with  her  conduct  and  proven  by  a  third  person  was  compe- 
tent. But  similar  testimony  was  declared,  when  this  case 
was  heard  on  the  former  appeal  {Toole  v.  Toole,  109  N.  C.  615) 
to  be  competent  as  tending  to  show  adulterous  intercourse  as 
well  as  for  the  purpose  of  contradicting  the  witness,  who  tes- 
tified that  plaintiff  had  employed  Palmer  to  stay  with  his 
family.  It  is  therefore  needless  to  discuss  this  point  at 
greater  length. 

If  the  testimony  of  Webb  was  incompetent,  the  error  in 
admitting  it  was  cured  by  withdrawing  it  from  the  jury,  and 
giving  them  the  proper  caution  not  to  be  influenced  by  it  in 
making  up  their  verdict:  Gilbert  v.  James,  86  N.  C.  244; 
McAllister  y.  McAllister,  12  Ired.  184;  Osborne  v.  Wilkes,  108 
N.  C.  651.  From  the  statement  of  the  case  on  appeal  it  ap- 
pears that  the  objection  to  the  testimony  of  Morris  was  with- 
drawn, though  the  exception  to  its  admission  seems  to  have 
been  assigned,  and  to  be  now  insisted  on  as  error.  It  is  not 
material,  however,  whether  it  can  be  insisted  on  or  not.  The 
request  of  the  defendant  to  be  allowed  to  pay  the  costs  of  a 
prosecution  against  Palmer  was  in  no  sense  a  confession  of 
her  guilt.  It  was  but  a  circumstance  tending  to  show  inter- 
est in  him,  and  association  with  him,  and  to  corroborate  other 
testimony  as  to  adulterous  intercourse  between  the  parties: 
Hansley  v.  Hansley,  10  Ired.  506. 

The  statute  protects  the  sanctity  of  the  relation  by  prevent- 
ing the  disclosure  of  confidential  communications  between 
husband  and  wife,  and  all  confessions  of  guilt  by  the  parties 
are  looked  upon  with  suspicion,  because  of  the  temptation  to 
resort  to  collusion,  when,  as  is  frequently  the  case,  both  par- 
ties desire  to  be  released  from  the  contract.  But  a  different 
question  is  presented  when  the  declaration  of  a  particeps  crim- 
inis  to  the  accused  party,  and  the  conversation  growing  out 
of  it,  though  amounting  to  an  admission  of  criminality,  is 
offered,  or  when  a  command  of  a  husband  to  a  wife  is  proved 
by  a  third  party  in  connection  with  evidence  of  her  disregard 
of  such  command  at  the  instance  of  an  alleged  paramour. 

AK.  St.  Kbp.,  Vol.  XX  XIV.  -31 
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Whether,  under  our  statutes  now  in  force,  admissions  of  guilt 
by  either  husband  or  wife,  made  to  a  third  person,  and  under 
such  circumstances  as  to  preclude  the  suspicion  of  collusion, 
would  in  any  case  be  competent,  when  disconnected  with  other 
evidence  of  familiarity  or  improper  association,  it  is  not  ne* 
cessary  to  determine. 
For  the  reasons  given  we  think  that  there  was  no  error. 

Divorce,  Admission  of  thb  Testimont  op  thb  Spousbs  in  Actions 
VOB. —  AdmisaioDS  or  confessions  of  the  defendant,  made  either  in  the  plead* 
ings  or  otherwise,  are  not  sufficient  when  unsupported  by  other  testimony 
to  establish  the  fact  of  adultery  in  an  action  for  divorce:  Ricliardson  v. 
Richardson,  4  Port.  467;  30  Am.  Dec.  538;  Miller  v.  Miller,  1  Green  Ch. 
139;  32  Am.  Dec.  417;  Matchin  v.  Malchin,  6,Pa.  St.  332;  47  Am.  Dec.  466. 
Where  the  direct  testimony  of  the  parties  is  admitted,  the  testimony  of  th» 
plaintiff  cannot  be  sufficiently  corroborated  by  proof  of  any  admission  of 
the  defendant:  Scarborough  v.  Scarboiough,  54  Ark.  20;  and  under  a  cod» 
providing  that,  "no  divorce  shall  be  granted  upon  the  uncorroborated 
statement,  admission,  or  testimony  of  the  parties,"  it  has  been  held  that 
th«  testimony  of  the  plaintiff  need  not  be  corroborated  as  to  every  fact  or 
circumstance,  but  that  it  is  enough  if  the  facts  corroborated  are  sufficient  to 
■apport  the  action  and  justify  entry  of  a  decree  in  the  plaintiff's  favor: 
C»oper  T.  Cooper,  88  Cal.  45.  Compare  Lee  v.  Lee,  3  Wash.  236.  The  pro- 
vision of  the  North  Carolina  Code  regarding  the  nonadmissibility  of  the 
declarations  of  husband  and  wife  in  actions  for  divorce  for  adultery  are  not 
eontravened  by  allowing  the  plaintiff  (the  husband)  to  ask  a  witness  on 
cross-examination  if  "  she  did  not  hear  the  plaintiff,  before  that  day,  forbid 
the  defendant  to  go  with  P.  [with  whom  the  adultery  was  alleged  to  hava 
been  committed],  or  to  go  where  he  was. "  Such  evidence  is  proper,  both  a» 
tending  to  show  the  adulterous  intercourse,  and  thus  to  contradict  a  former 
witness,  who  testified  that  the  plaintiff  had  invited  P.  to  his  house,  and  aa 
•ustaining  the  plaintiff's  allegation  that  the  adulterous  intercourse  wa» 
without  the  consent  or  connivance  of  the  plaintiff:  Toole  t.  Toole,  109  N.  C. 
615. 

Divorce,  Evidencb  of  Declarations  of  thb  Paramour  in  Actions 
VOR.  —  A  confession  of  adultery  by  the  alleged  paramour  of  the  wife,  not 
communicated  to  her,  ia  not  evidence  against  her  in  an  action  for  divorce: 
Matchin  v.  Matchin,  6  Pa.  St.  332;  47  Am.  Dec.  466.  Nor  is  it  proper  to 
admit  in  evidence  letters  written  by  him,  but  not  known  to  nor  received  by 
the  wife,  although  they  contain  a  confession  of  guilt  on  his  part:  Tillison  v. 
Tillison,  63  Vt.  41 1.  But  if  such  letters  have  been  received  by  her,  and  the 
wife,  when  called  as  a  witness  on  her  own  behalf,  and  advised  by  compe- 
tent counsel,  fails  to  deny  knowledge  of  the  letters,  or  to  contradict  any  of 
the  husband's  statements  with  reference  to  them,  the  statements  contained 
in  the  letters,  so  far  as  they  allege  acts  and  mental  condition  of  the  wife^ 
will  be  regarded  as  admissions  by  her:  Stickle  v.  Stickle,  48  N.  J.  Eq.  838. 

COMHONIOATIONS  BETWEEN   HuSBAND  AND  WiFE  IN  THE  PrESENOB  OF  A 

Third  Person,  whether  Privilbqed:  See  note  to  Commontoealth  v.  Safp^ 
89  Am.  St.  Rep.  413.  A  later  case  to  the  point  that  such  communicatious 
are  not  confidential  is  Troy  Fertilizer  Co.  v.  Logan,  90  Ala.  325. 
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[112  North  Carolina,  196.] 

JuixiMENTS  —  Payment  and  Satisfactiox.  —  Whea  a  receiver,  appointed 
at  the  request  of  a  judgment  debtor,  fails  to  pay  a  judgment  creditor 
an  amount  ordered  by  the  court  to  be  paid  to  him,  and  such  failure  is 
without  the  fault  or  negligence  of  the  judgment  creditor,  the  judgment 
debtor  cannot  claim  payment  on  the  judgment  to  the  amount  ordered 
paid,  and  the  loss  must  fall  on  him  individually. 

HOMKSTBADS  —  LiBN  ov  Jddgmknt  AGAINST.  —  Under  the  North  Carolina 
statute,  a  docketed  judgment  is  a  lien  on  all  the  land  of  the  debtor  in 
the  county  where  it  is  docketed  from  the  date  of  the  docketing,  and  the 
creditor  may  immediately  enforce  such  lien  on  all  of  the  debtor's  land 
outside  of  the  boundaries  of  his  homestead;  but  as  to  such  homestead 
estate,  he  cannot  subject  it  to  his  lien  until  the  homestead  right  therein 
is  in  some  manner  terminated. 

HoME.<n'EAD  —  Judgment  and  Mortgage  Liens  against  —  Distribution 
ow  Proceeds  of  Salt?.  — When  a  judgment  debtor,  after  the  judgment 
is  docketed,  mortgages  all  of  his  lands,  including  his  homestead,  and 
they  are  sold  under  the  judgment,  the  excess  above  the  homestead  ex- 
emption will  be  applied  in  payment  of  the  judgment  lien;  but  the 
homestead  right  passes  to  the  mortgagee,  and  the  judgment  debtor  is 
not  entitled  to  any  portion  of  the  amount  of  the  homestead  exemption 
until  both  the  judgment  and  the  mortgage  are  paid,  and  such  amount 
will  be  invested  under  the  direction  of  the  court  until  the  termination 
of  the  homestead  right,  and  the  interest  thereon  applied  to  the  mort- 
gage. Upon  the  termination  of  such  right,  the  principal  will  be  ap- 
plied: 1.  To  any  balance  remaining  unpaid  on  the  judgment;  and  2.  To 
the  balance,  if  any,  due  on  the  mortgage,  the  remainder,  if  any,  to  go 
to  the  judgment  debtor. 

Homesteads  —  Salb  of — Lien  of  Judgment.  —  The  homestead  right  is 
salable  or  assignable,  and  the  purchaser  can  hold  the  land  to  which  it 
attaches  to  the  exclusion  of  an  ordinary  senior  judgment  creditor  of  his 
assignor  or  vendor  until  such  right  is  in  some  manner  terminated  and 
extinguished. 

Homesteads  —  Lien  of  Judgment  against.  —  Under  the  North  Carolina 
statute,  which  makes  a  docketed  judgment  a  lien  on  all  the  lands  of  the 
debtor  in  the  county  where  it  is  docketed  from  the  date  of  docketing, 
the  lien  of  a  docketed  judgment  has  priority  over  the  lien  of  a  subse- 
quent mortgage  on  a  homestead  of  the  debtor  as  soon  as  the  homestead 
right  has  terminated  or  become  extinguished. 

Action  to  determine  the  priority  of  certain  liens  against  a 
homestead  and  other  property,  and  for  the  distribution  of  the 
proceeds  of  a  sale  thereof.  The  defendant  Thornton  and  one 
Lambeth  were  partners.  The  former  brought  an  action 
against  the  latter  to  close  up  such  partnership.  In  this 
action,  the  plaintiflF,  Vanstory,  being  a  creditor  of  the  firm, 
was  made  a  party  defendant,  and  recovered  a  judgment 
against  the  firm  for  nine  hundred  seventy-eight  dollars  and 
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twenty  cents,  which  was  duly  docketed.  In  the  same  action, 
Thornton  recovered  judgment  against  Lambeth  for  five  hun- 
dred ninety-five  dollars  and  fifty-six  cents.  One  McQueen 
was  then  appointed  receiver  in  the  case  to  take  charge  of  and 
collect  the  partnership  effects,  and  to  pay  the  proceeds  to 
Vanstory  to  the  amount  of  his  judgment  and  costs.  McQueen 
died  without  complying  with  the  order  of  the  court,  and 
Vanstory  received  no  part  of  such  partnership  assets,  nor  has 
he  received  anything  under  an  execution  issued  upon  his 
judgment.  Thornton  contended  in  the  present  action  that 
the  partnership  assets,  to  the  amount  of  five  hundred  seventy- 
five  dollars  and  seventy-five  cents,  collected  by  McQueen 
before  his  death,  constituted  a  satisfaction  of  the  Vanstory 
judgment  pro  tanto,  and  also  exonerated  his  property  from 
its  payment  to  that  extent.  Subsequently  to  the  rendition 
and  docketing  of  the  Vanstory  judgment,  Thornton  exe- 
cuted mortgages  on  all  his  property  to  different  mortgagees 
at  different  times.  In  the  present  action,  to  subject  such 
property  to  the  payment  of  such  judgment,  the  defendant 
Thornton  claimed  property  consisting  of  a  house  and  city  lot 
as  his  homestead,  and  his  mortgagees  were  allowed  to  come 
in  and  be  made  parties  defendant,  and  they  adopted  the  an- 
swer of  Thornton.  Upon  the  close  of  the  trial,  the  court  ren- 
dered the  following  judgment:  "This  cause  having  been 
brought  to  a  trial  before  the  judge  and  a  jury  at  the  present 
term,  and  the  jury  having  found  that  the  house  and  lot  in 
Fayetteville,  claimed  as  a  homestead  by  the  defendant,  is 
worth  more  than  one  thousand  dollars  in  value,  it  is  consid- 
ered and  adjudged  by  the  court  that  said  property  be  exposed 
to  public  sale  by  commissioners  hereinafter  appointed  by  the 
court,  for  cash,  the  homesteader  electing  cash  instead  of  land, 
after  four  weeks'  advertisement  in  the  Fayetteville  Observer, 
at  the  court-house  door  in  Fayetteville,  who  shall  apply  the 
proceeds  of  sale  to  the  payments  of  the  debts  of  the  defendant 
A.  G.  Thornton,  as  mentioned  in  the  pleadings,  in  the  fol- 
lowing order  of  priority:  1.  The  different  mortgage  debts  ac- 
cording to  the  different  dates  and  priorities  of  the  mortgages 
securing  them;  2.  After  payment  of  the  foregoing  mortgage 
debts,  the  commissioners  shall  reserve  for  the  defendant,  A.  G. 
Thornton,  his  homestead  interest  to  the  amount  of  one  thou- 
sand dollars,  should  there  be  so  much  left,  the  annual  inter- 
est upon  which  sum  to  be  paid  to  him  during  life,  and  to  his 
widow,  should  his  wife  survive  him,  during  her  life  and  the 
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minority  of  their  youngest  child;  3.  The  judgment  of  plain- 
tiff against  the  defendant,  docketed  May  6,  1889,  for  nine 
hundred  seventy-eight  dollars  and  twenty  cents,  with  interest 
from  April  1,  1887,  and  costs  thereon,  fourteen  dollars, 
should  there  be  so  much  left;  4.  The  residue,  if  any,  to  be 
paid  to  defendant."  From  this  judgment,  the  plaintiff  ap- 
pealed. 

T.  H.  Sutton^  for  the  appellant. 

R.  P.  Buxton,  for  the  appellee. 

BuRWELL,  J.  This  case  comes  to  us  upon  the  appeal  of  the 
plaintiff,  who  is  the  judgment  creditor,  and  of  the  defendant 
Thornton,  who  is  the  judgment  debtor.  The  mortgagees,  who 
have  come  into  the  action  of  their  own  motion,  since  it  was 
last  before  the  court  (110  N.  C.  10),  and  have  been  made  de- 
fendants and  have  adopted  the  answer  of  the  defendant 
Thornton,  did  not  appeal. 

We  will  first  consider  the  refusal  of  his  honor  to  submit  the 
isflue  tendered  by  Thornton  relative  to  the  alleged  payment, 
in  whole  or  part,  of  plaintiff's  judgment. 

This  issue  was  tendered  by  him  with  the  evidence  which 
he  insisted  tended  to  establish  that  such  payment  had  been 
made.  He  did  not  contend  that  he  could  produce  other  evi- 
dence bearing  upon  it.  It  would  have  been  an  idle  thing  to 
submit  such  an  issue,  the  burden  of  which  was  upon  defend- 
ant, and  at  the  same  time  tell  the  jury  that  defendant  had  no 
evidence  to  support  it. 

And  his  honor  correctly  decided  that  the  facts  put  in  evi* 
did  not  prove  that  any  payment  had  been  made  on  the  judg- 
ment, or  that  it  had  been  satisfied  in  whole  or  in  part.  There 
was  no  offer  to  prove  that  plaintiff  had  actually  received  from 
the  receiver  in  Thornton  v.  Lambeth,  103  N.  C.  86,  any  money 
to  be  applied  on  this  judgment,  or  that  his  failure  to  get  it 
was  due  to  his  own  fault  or  negligence.  That  receiver  was 
appointed  at  the  instance  of  the  defendant  to  take  charge  of 
the  partnership  assets  {Thornton  v.  Lamheth,  103  N.  C.  86), 
and  if,  without  any  neglect  on  his  part,  the  plaintiff  failed  to 
get  what  the  judgment  of  the  court  in  that  cause  directed 
the  receiver  to  pay  him,  the  loss  must  fall  on  the  defendant 
(the  plaintiff  there),  whose  duty  it  was  to  see  that  the  money 
he  owed  was  in  fact  paid. 

The  amount  due  to  plaintiff  on  his  judgment  being  thus 
fixed,  we  come  to  the  consideration  of  his  exception  to  the 
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.judgment,  which  is  as  follows:  "To  this  judgment  the  plain* 
■tiff,  C.  P.  Vanstory,  excepted,  claiming  that  after  the  pay 
ment  of  costs  his  judgment  for  nine  hundred  seventy -eight 
dollars  and  twenty  cents,  with  interest  from  April  1,  1887, 
docketed  May  6,  1889,  was  entitled  to  priority  over  all  the 
mortgage  debts,  being  older,  and  should  be  paid  in  full  before 
any  of  the  proceeds  of  sale  should  be  applied  to  any  of  said 
mortgages." 

And  in  this  connection  we  will  also  consider  the  defend- 
ant's exception  to  this  judgment,  "claiming  that  after  the 
payment  of  the  costs  and  mortgage  debts,  no  part  of  the  fund 
arising  from  the  sale  of  his  homestead  should  be  paid  to  the 
plaintiff,  but  the  balance  should  be  paid  to  him." 

The  land,  a  sale  of  which  is  ordered  by  the  judgment  ap- 
pealed from,  was  allotted  to  the  defendant  Thornton  as  his 
homestead  in  April,  1885.  The  relief  which  the  plaintiff  de- 
mands is  that,  for  reasons  set  out  in  his  complaint,  there  should 
be,  "  a  reappraisement  and  reallotment  of  the  land  and  im- 
provements of  the  defendant,  to  the  end  that  the  excess  of 
the  homestead,  if  any,  be  ascertained,  and  be  subjected  to  the 
satisfaction  of  plaintiff's  judgment." 

It  seems  to  have  leen  conceded  by  the  eminent  counsel  of 
the  defendant  that  under  the  law  as  declared  when  this  cause 
was  here  on  demurrer  {Vanstory  v.  Thornton,  110  N.  C.  10), 
and  the  allegations  of  the  complaint  and  answer,  and  the 
findings  of  the  jury,  the  plaintiff  was  entitled  to  have  the 
reappraisement  and  reallotment  demanded  by  him.  We 
wish,  however,  to  expressly  exclude  the  conclusion  that  a  re- 
allotment  should  be  decreed  in  suits  like  this  one,  upon  the 
finding  of  the  jury  that  the  allotted  land  is  worth  "  more  than 
a  homestead  ";  that  is  to  say,  more  than  one  thousand  dol- 
lars. To  accomplish  that  result,  much  more  must  be  estab- 
lished by  the  plaintiff,  according  to  the  opinion  filed  by  the 
late  Chief  Justice  Merrimon  in  this  cause,  Vanstory  v.  Thornton, 
110  N.  C.  10,  to  which  we  adhere. 

Assuming,  then,  that  the  parties  to  this  action  (which,  by 
the  presence  of  the  defendant  mortgagees,  has  become  a 
suit  to  foreclose  their  mortgages  as  well  as  to  reappraise 
and  reallott  the  homestead  upon  the  demand  of  the  plaintiff, 
and  for  the  reasons  set  out  in  his  complaint)  have  consented 
that  a  sale  of  the  whole  lot  shall  be  made,  the  purchaser 
acquiring  a  title  free  from  all  of  their  claims  or  liens,  and 
that  their  respective  claims  to  the  fund  to  be  brought  into 


Feb.  1893.]  Vanstoby  v.  Thornton.  487 

court,  the  proceeds  of  the  sale  shall  be  measured  and 
determined  by  their  respective  claims  and  liens  on  the  land, 
we  are  required  to  determine  how  that  fund  shall  be  dis- 
tributed. 

This  agreement,  or  concession,  of  the  parties,  that  a  sale  of 
the  whole  lot  shall  be  made  without  a  reallotment  of  the 
homestead  of  Thornton,  involves,  of  course,  the  further  con- 
cession or  agreement  that  what  the  lot  brings  over  one  thou- 
sand dollars  shall  represent  what  the  excess  over  the  home- 
stead would  have  brought  if  the  homestead  had  been  real- 
lotted,  and  the  excess  had  then  been  sold,  and  it  also  involves 
the  further  concession  or  agreement  that  the  reallotted  honae- 
stead  would  have  sold  for  one  thousand  dollars. 

If,  therefore,  after  the  payment  of  the  costs  (to  the  pay- 
ment of  which,  first,  no  party  excepts)  there  shall  remain 
more  than  one  thousand  dollars,  that  excess  will  represent 
and  stand  in  the  place  of  the  portion  of  the  lot  which,  upon  a 
reappraisement,  would  lie  outside  of  the  homestead  bound- 
aries, and  this  excess  of  the  fund  over  one  thousand  dollars 
(the  homestead)  must  be  applied  on  the  plaintiff's  judgment, 
for  it  was  docketed  before  any  of  the  mortgages  were  regis- 
tered, and  it  is  a  first  lien  on  this  excess  {Gulley  v.  Thurston, 
112  N.  C.  192),  enforceable  now  because  of  the  reallotment  of 
defendant's  homestead.  The  statute  (Code,  sec.  435)  makes 
a  docketed  judgment  a  lien  on  all  the  land  of  the  debtor  in 
the  county  where  it  is  docketed  from  the  date  of  the  docket- 
ing, and  the  creditor  may  immediately  enforce  his  lien  so  ac- 
quired on  all  the  debtor's  land  outside  of  the  boundaries  of 
the  homestead.  Such  are  his  rights.  They  are  plain  and 
unmistakable.  No  act  of  the  debtor  can  change  them,  or  in 
any  degree  impair  them.  To  hold  otherwise  would  be  to  dis- 
place, by  our  decision,  a  lien  given  by  the  statute,  and  to  put 
it  in  the  power  of  a  judgment  debtor  to  deprive  his  diligent 
creditor  of  the  fruits  of  his  diligence. 

We  hold,  of  course,  that  if,  after  the  full  payment  of  plain- 
tiff's judgment,  any  part  of  this  excess  shall  remain,  it  shall 
be  applied  on  the  mortgage  debts  according  to  their  priorities. 

This  brings  us  to  determine  what  disposition  shall  then  be 
made  of  the  homestead  money,  the  sum  which  represents  and 
stands  in  the  place  of  the  newly  allotted  homestead,  and  to 
which  none  of  the  parties  waive  any  of  their  claims  or  modify 
in  any  degree  their  legal  rights. 

We  must  first  discuss  the  relation  of  the  plaintiflF  to  this 
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fund,  for  it  may  be  that  the  excess  over  one  thousand  dollars 
will  not  be  sufficient  to  pay  all  costs  and  his  judgment. 

In  some  states  a  docketed  judgment  creates  no  lien  on  th© 
homestead  land,  but  in  this  state  such  a  judgment  creates  a 
lien  on  all  the  land  of  the  debtor,  both  that  outside  of  the 
homestead  boundaries  and  that  within  those  boundaries,  the 
only  diflference  being  that  the  lieu  on  that  which  is  within 
the  homestead  boundaries  is  not  enforceable  by  execution  or 
other  final  process  until  there  has  come  about  in  some  way  a 
termination  of  the  debtor's  constitutional  exemption  rights 
in  this  land,  which  rights,  vested  in  him  by  the  organic  law, 
may  be  prolonged  after  his  death  for  the  benefit  of  his  widow 
in  some  instances  and  in  some  for  the  benefit  of  infant  chil- 
dren. As  we  have  said,  he  cannot  now  enforce  his  lien  on 
the  homestead  land,  but  his  debtor  cannot  displace  that  lien 
by  any  act  of  his.  It  is  fixed  on  the  land  by  law,  and  this 
court  can  only  recognize  and  at  the  proper  time  enforce  it. 

We  conclude,  therefore,  that  the  plaintiff  has  a  lien  on  this 
fund  (one  thousand  dollars)  for  the  payment  of  such  part  of 
his  judgment  as  is  not  satisfied  by  the  excess  over  the  home- 
stead money,  but  if  the  other  parties  interested  in  this  fund 
so  insist,  he  must  await  the  termination  of  Thornton's  exemp- 
tion rights  in  this  fund  before  he  can  get  for  his  own  use  any 
part  of  it.  When  those  rights  have  terminated,  such  part  of 
this  principal  fund  as  may  be  necessary  will  be  applied  to 
the  satisfaction  of  the  plaintiff's  judgment.  In  the  mean 
time  it  will  be  invested  as  the  superior  court  of  Cumberland 
County  may  direct,  and  the  interest  accruing  thereon  will  be 
applied  on  the  mortgage  debts,  paying  the  senior  mortgage 
first  and  then  the  next  oldest,  and  so  on.  Any  remainder  of 
the  corpus  after  satisfaction  of  the  judgment  will  be  used  to 
pay  off  any  balance  then  due  on  the  mortgage  indebtedness. 
The  defendant  Thornton  can  have  no  part  of  this  fund  until 
both  the  judgment  and  the  mortgages  are  paid  off  in  full. 
He  loses  the  land  outside  of  his  reallotted  homestead  because 
it  must  be  devoted  to  the  discharge  of  the  judgment  lien 
thereon.  He  loses  his  right  to  use  the  homestead  land  or  the 
money  that  stands  in  its  place,  because  by  proper  deeds  he 
and  his  wife  have  assigned  that  land  to  the  mortgagees; 
"ihereby  they  acquired  all  his  rights  to  this  lot,  bis  homestead 
estate  therein,  as  it  is  sometimes  called:  Adrian  v.  Shaio,  82 
N.  C.  474;  Simpson  v.  Houston,  97  N.  C.  344;  2  Am.  St.  Rep. 
297.    Therefore  they  take  his  place  in  relation  to  the  fund 
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(one  thousand  dollars),  which  stands  in  lieu  of  the  exempt 
land,  and  must  be  allowed  to  hold  that  place  to  the  present 
exclusion  of  the  judgment  creditor. 

We  feel  bound  to  follow  the  decisions  cited  above  and  others 
of  like  import  made  by  our  distinguished  predecessors,  be- 
cause rights  have  been  acquired  and  contracts  have  been 
made  on  the  faith  of  those  adjudications.  To  disturb  them 
at  this  late  day  would  bring  about  confusion  and  cause  injus- 
tice in  many  instances.  We  prefer  to  recall  the  dicta  in 
Fleming  v.  Graham,  110  N.  C.  374,  which  seem  in  conflict 
with  those  older  cases. 

We  are  not  unmindful  of  the  fact  that  perplexing  problems 
will  arise  in  the  adjudication  of  rights  in  and  titles  to  lands, 
to  which,  at  one  time  or  another,  there  has  attached  that  pe- 
culiar right  called  a  '*  homestead,"  whether  we  adhere  to  the 
old  rule  laid  down  in  Adrian  v.  Shaw,  82  N.  C.  474,  and  cases  of 
like  import,  or  adopt  the  new  rule  foreshadowed  in  Fleming  v. 
Graham,  110  N.  C.  374.  One  thing,  at  least,  should  be  dis- 
tinctly realized:  The  two  rules,  on  principle,  are  in  direct 
conflict  one  with  the  other.  By  the  one  the  homestead  right, 
or  estate,  or  exemption  from  execution,  or  "advantage,"  call 
it  by  what  name  we  will,  is  salable  or  assignable,  and  the  pur- 
chaser can  hold  the  land  in  which  he  has  acquired  this  right 
or  estate,  or  exemption  from  execution,  or  advantage,  to  the 
exclusion  of  the  ordinary  judgment  creditor  of  his  assignor 
or  seller  till  that  right,  or  estate,  or  advantage,  or  exemption 
from  execution,  "is  over."  By  virtue  of  the  assignment 
(usually  made  in  the  form  of  a  deed  to  the  land  itself,  the 
greater  including  the  less)  he  gets  into  the  shoes  of  the  home- 
steader, to  use  a  homely  expression.  He  has  bought  the  priv- 
■Vge  of  BO  standing,  the  privilege  of  personating  before  the 
law  and  the  judgment  creditor  the  "homesteader"  himself, 
quoad  the  homestead  land.  And  we  think  that  the  assigna- 
bility of  this  right,  as  contradistinguished  from  the  land  it- 
self, has  been  distinctly  recognized  by  all  the  decisions  of 
this  court  until  that  of  Fleming  v.  Graham,  llO  N.  C.  374.  It 
is  true  that  there  has  been  much  discussion  as  to  the  name 
that  should  be  applied  to  this  new  creation  of  the  law.  Jus- 
tice Dick  called  it,  in  Poe  v.  Hardie,  65  N.  C.  447,  "  the  es- 
tate in  the  homestead,"  "  a  determinable  fee,"  and  called  its 
counterpart,  "the  reversionary  interest,"  the  two  constituting 
all  the  estate  of  the  owner  of  the  land.  Chief  Justice  Pear- 
Bon  called  it,  "the  homestead  estate,"  and  its  counterpart 
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*'  the  reversion,"  and  notably  in  Jenkins  v.  Bohhitt,  77  N.  C. 
S85,  though  in  Littlejohn  v.  Egerton,  77  N.  C.  384,  he  bad 
epoken  of  the  *'  homestead  right "  as  a  quality  annexed  to 
land  whereby  an  estate  is  exempted  from  sale  under  execution 
for  debt.  Justice  Bynum,  in  Citizens'  Nat.  Bank  v.  Green,  78 
N.  C.  247,  defined  it  as  "  no  new  estate,"  but  only  "  a  deter- 
minable exemption  from  the  payment  of  his  debts  in  respect 
to  the  particular  property  allotted  to  him."  And  the  same 
court,  in  Hill  v.  Oxendine,  79  N.  C.  331,  distinctly  recognized 
the  "homestead"  as  distinguished  from  the  "reversionary 
interest,"  and  with  equal  distinctness  conceded  the  assign- 
ability of  each  of  these  rights  or  interests  separately. 

Chief  Justice  Smith,  in  Markham  v.  Hicks,  90  N.  C.  204,  ap- 
proved the  definition  or  description  contained  in  Citizens'' Nat. 
Bank  v.  Green,  78  N.  C.  247,  and  called  attention  to  the  "in- 
advertent expressions"  which  had  been  used  in  defining  the 
right  under  discussion;  but  there  was  no  intimation  from  him 
in  that  case  that  it  was  not  assignable. 

Chief  Justice  Merriraon,  in  the  case  of  Jones  v.  Britton,  102 
N.  C.  169,  speaks  of  this  quality  of  exemption  as  an  "  ad- 
vantage "  which  can  pass  by  proper  deed  from  the  home- 
steader to  his  vendee  of  the  land,  and  in  unmistakable  lan- 
guage recognizes  that  this  "advantage"  —  this  exemption 
from  sale,  limited  contingently — may  be  acquired  and  held 
by  the  vendee  of  the  land  to  the  postponement  of  the  rights 
of  the  judgment  creditor.  He  there  emphatically  approved 
the  rule  laid  down  in  Adrian  v.  Shaw,  82  N.  C.  474,  by  Jus- 
tice Ashe,  which  had  been  approved  with  even  greater  em- 
phasis by  Chief  Justice  Smith  on  the  rehearing  of  the  latter 
case  {Adrian  v.  Shaw,  84  N.  C.  832). 

And  in  Lane  v.  Richardson,  104  N.  C.  642,  it  is  said  of 
homestead  land  that  had  been  sold  by  the  homesteader  that 
it,  "  retained  the  quality  of  the  homestead  exemption  in  the 
hands  of  the  purchaser."  In  Long  v.  Walker,  105  N.  C.  90, 
the  cases  of  Wyche  v.  Wyche,  85  N.  C.  96;  Barrett  v.  Richard- 
son,  76  N.  C.  429,  and  Lowdermilk  v.  Corpening,  92  N.  C.  383, 
are  cited  with  approval,  and  the  principal  that  in  this  state 
what  is  there  again  called  the  "  reversionary  interest "  in  the 
homestead  land  maybe  owned  by  one  person  while  the  home- 
stead interest  or  estate  is  held  by  another,  is  distinctly  recog- 
nized. 

In  Waples  on  Homestead  and  Exemption,  p.  299,  it  is 
•aid:  "There  may  be  a  suspended  judgment  lien  on  a  home* 
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fitead;  as  when  the  statute  allows  judgments  to  be  docketed 
against  it  but  prevents  their  enforcement  during  the  time  the 
homestead  remains  exempt,  yet  allows  execution  afterwards. 
Meanwhile,  the  exemptionist  may  sell  the  land  on  which  the 
benefit  rests,  subject  to  the  judgment  but  also  protected  for 
the  time  being  by  the  suspension  of  the  lien.  The  purchaser 
acquires  this  protection  with  the  land  so  far  as  the  homestead 
extends  with  the  land."  In  support  of  this  the  learned  author 
cites:  Jones  v.  Britton,  102  N.  C.  166;  Rankin  v.  Shaw,  94 
N.  C.  405;  Marhham  v.  Hicks,  90  N.  C.  204;  Wilson  y.Patton, 
87  N.  C.  318,  and  Hinson  v.  Adrian,  86  N.  C.  61. 

It  is  not  our  privilege  to  consider  the  choice  between  these 
two  rules  (that  of  Adrian  v.  Shaw,  82  N.  C.  474,  and  Jones  v. 
Britfon,  102  N.  C.  166,  establishing  the  assignability  of  the 
homestead  estate  or  right,  or  advantage,  and  the  one  proposed 
in  Fleming  v.  Graham,  110  N.  C.  374,  denying  that  assigna- 
bility) as  a  new  question.  If  such  was  the  case  we  might 
find  much  perplexity  in  the  consideration  of  the  constitution, 
which  seems  to  provide  for  a  sale  by  the  homesteader  and  his 
wife  of  the  homestead  lands,  and  the  statute  law,  and  the 
decisions  of  this  court,  which  beyond  all  question  make  a 
docketed  judgment  a  lien  on  the  homestead  land,  a  provision 
that  is  in  force  in  few  of  the  states  except  this.  It  may  be 
said  in  this  connection,  however,  that  it  would  be  diflBcult  for 
one  to  see  what  value  or  efficacy  there  would  be  in  a  power  of 
sale,  if  the  exercise  of  the  power  brought  to  the  purchaser 
only  the  poor  privilege  of  witnessing  an  execution  sale  of  his 
newly  acquired  land.  And  in  truth  it  matters  not  bo  much 
what  we  call,  as  how  we  protect  and  enforce  this  "  right "  or 
"estate."  It  may  be  that  inadvertent  expressions  have  been 
used  in  the  effort  to  adapt  the  nomenclature  of  the  common 
law  to  a  matter  unknown  to  that  system  of  jurisprudence. 
But  through  all  the  decisions  of  this  court  down  to  the  case 
of  Fleming  v.  Graham,  110  N  C.  374,  will  be  found,  we  think, 
upon  careful  examination,  a  clear  recognition  of  the  fact  that 
this  "  advantage,"  as  Chief  Justice  Merrimon  aptly  called  it, 
is  assignable,  and  that  the  purchaser  of  the  land  from  the 
homesteader  may  hold  that  *'  advantage."  Therefore  when 
we  affirm  Adrian  v.  Shaw,  82  N.  C.  474;  Simpson  v.  Houston^ 
97  N.  C.  344;  2  Am.  St.  Rep.  297,  and  cases  of  like  import, 
we  are  but  aflSrming  Jones  v.  Britton,  102  N.  C.  166,  decided 
•o  late  M  1889,  and,  as  we  think,  we  go  counter  to  no  decis- 
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ion  or  dictum  in  the  reports  of  the  decisions  of  this  court,, 
except  what  is  said  in  Fleming  v.  Graham,  1 10  N.  C.  374. 

If  there  is  to  be  any  present  division  of  this  fund  between 
the  parties,  it  must  be  a  matter  of  arbitration  or  agreement 
among  themselves,  for  the  courts  have  no  rule  by  which  to 
determine  what  exemption  rights  are  worth  in  cash,  their 
present  value,  the  length  of  their  duration  depending  on  too 
many  contingencies. 

The  case  of  Leak  v.  Gay,  107  N.  C.  468,  so  far  as  it  decides 
or  seems  to  decide  that  the  lien  of  a  docketed  judgment  on 
the  debtor's  land,  whether  on  an  alloted  homestead  or  not, 
can  be  displaced  by  a  junior  mortgage,  is  overruled. 

The  fund  arising  from  a  sale  of  the  lot  described  in  the 
pleadings  must  be  disposed  of  in  accordance  with  this  opinion, 
unless  otherwise  agreed  by  all  the  parties  in  interest. 

Judgment  modified.  In  plaintiff's  appeal  there  is  error. 
In  defendant's  appeal  there  is  no  error. 

Mr.  Justicb  Clark  dissented,  and  contended  that  there  is  a  distinction 
between  a  homestead  and  a  homestead  right;  that  the  former  is  the  lot  of 
land  exempted  from  forced  sale,  while  the  latter  is  the  right  to  have  it  ox- 
empted,  and  to  use  and  occupy  it  free  from  molestation.  The  former  may 
be  conveyed  with  the  consent  of  the  wife  and  privy  examination;  the  latter 
cannot  be  conveyed,  nor  does  it  pass  by  a  conveyance  of  the  land,  for  it  is 
not  property,  but  a  personal  privilege,  extending  in  some  cases  to  the  mi- 
nority of  the  children  and  to  the  widow.  *'  It  seems  that  North  Carolina  is 
the  only  state  in  which  it  has  ever  at  any  time  been  held  that  a  conveyance 
by  the  debtor  of  the  homestead  right  carried  with  it  an  assignment  of  the 
homestead:  Waples  on  Homestead,  327,  note  5,  and  374,  note  4;  Brame  y. 
Craig,  12  Bush,  404.  And  upon  the  plain  language  of  the  constitution,  upon 
the  weight  of  our  own  later  decisions,  and  the  reason  of  the  thing,  it  is  dif- 
ficult to  see  how  the  assignability  of  the  homstead  right  can  be  maintained 
here.  Concurring,  as  I  do,  as  to  the  rest  of  the  opinion,  I  must,  therefore 
dissent  from  so  much  of  it  as  holds  that,  as  to  the  proceeds  of  the  sale  under 
a  mortgage  of  the  homestead,  the  lien  of  a  prior  docketed  judgment  is  dis- 
placed in  favor  of  the  mortgagees  under  the  subsequently  executed  mort- 
gages during  the  life  of  the  homesteader."  The  constitutional  provisions 
which  create  the  homestead  also  authorize  the  conveyance  of  the  lot  over 
which  the  homestead  exemption  has  been  extended,  and  not  the  homestead 
exemption  itself,  which  is  a  right  personal  to  the  debtor,  and  not  capable  of 
alienation.  "When  the  homestead  is  conveyed,  the  grant  is  only  of  the 
lot  which  has  been  sheltered  from  execution  so  long  as  it  was  '  owned  and 
occupied  *  by  him.  It  passes  by  his  conveyance  out  from  under  such  shel- 
ter, and  becomes  liable  to  any  lien  which  would  have  l)een  enforced  against 
it  but  for  the  exemption  which  he  waived  by  the  conveyance.  The  home- 
steader does  not  and  cannot  part  with  his  constitutional  right  to  claim  a 
homestead  exemption  from  execution.  He  can,  immediately  after  the  con- 
▼eyance  of  the  homestead  lot,  spread  its  protecting  aegis  over  any  other  lot 
owned  and  occupied  by  him."    Whenever  the  claimant  ceases  to  "own  or 
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occupy  "  a  lot,  it  ceases  to  be  entitled  to  the  exemption  from  execution.  Th« 
constitutional  requisite  is  gone.  He  may  occupy  it  by  a  tenant,  for  the  ten- 
ant's occupancy  is  his;  but  when  by  deed,  with  his  wife's  privy  examination, 
he  conveys  it  away,  the  grantee  gets  the  grantor's  whole  interest,  subject  to 
liens,  but  without  exemption  from  execution,  which  exists  only  in  favor  of 
the  owner  and  occupier  of  the  lot.  He  does  not  "  own  or  occupy  "  it  after 
the  conveyance  to  another.  When  the  homestead  claimant  ceases  to  be  a 
resident  of  the  state,  the  right  of  exemption  ceases,  even  though  he  leaves 
his  wife  and  children  therein:  Finley  v.  Sminders,  98  N.  C.  462;  Baker  v. 
Legget,  98  N.  0.  304;  Munda  v.  Cassidey,  98  N.  C.  558;  Lee  v.  Moseley,  101 
N.  C.  311;  or  when,  by  reason  of  the  improvements  he  shall  have  placed 
npon  the  homestead,  or  from  other  cause,  the  value  thereof  shall  exceed  the 
constitutional  limit  of  one  thousand  dollars,  the  exemption  ceases  as  to  the 
excess,  and  there  may  be  a  reallotment:  Vanstory  v.  Thorntcm,  110  N.  C. 
10;  Stats,  of  North  Carolina,  1893,  c.  149,  p.  111.  The  ruling  in  Adrian  v. 
Shaw,  82  N.  C.  474,  84  N.  C.  832,  that  the  homstead  right  was  an  estate  in 
the  lot,  has  been  overruled  in  several  cases:  Hughes  v.  Hodges,  102  N.  C. 
236;  Jones  v.  Britton,  102  N.  C.  166;  Fleming  v.  Graham,  110  N.  C.  374;  and 
apart  from  these  decisions  which  hold  that  the  homestead  right  is  not  an 
•state  in  the  land  or  a  quality  annexed  to  it,  it  is  clearly  not  so,  because:  — 

1.  The  words  of  the  constitution  can  by  no  reasonable  construction  bear 
out  that  idea.  Nothing  in  the  land  is  given.  The  owner  already  has  that  in 
fee.  The  constitution  only  gives  him  a  right  to  own  and  occupy  it  "  exempt 
from  sale."  It  merely  puts  up  a  shelter  over  him,  and  stays  the  sheriflf's 
band  with  a  ceaaat  executio. 

2.  If  the  homestead  right  was  an  "  estate  "  in  the  land,  it  would  be  valued 
accordingly,  and  to  get  the  one  thousand  dollars  the  quantity  of  land  allotted 
would  depend  upon  the  age,  health,  expectancy  of  life,  etc.,  of  the  claimant, 
otherwise  the  homestead  estate  of  some  would  be  more  valuable  than  that  of 
others.  But  it  is  the  lot  and  buildings  over  which  the  protection  is  spread, 
which  are  to  be  worth,  "not  exceeding  one  thousand  dollars."  This  shows 
that  the  "homestead"  right  is  the  exemption  extended  as  a  shelter  above 
the  lot,  and  not  an  estate  in  the  lot  itself. 

8.  If  the  homesteader  had  an  estate  in  the  land  for  his  life,  the  crops  or 
other  income  from  it  would  be  his.  But  as  he  has  no  estate  in  it,  and  merely 
a  right  to  "own  and  occupy  "it  free  from  the  presence  of  the  sheriff,  the  in- 
come and  crops  are  liable  to  his  creditors:  Citizens'  Nat.  Bank  v.  Green,  78 
N.  C.  247.  The  opinion  in  this  case  by  Mr.  Justice  Bynum  is  one  of  very 
clear  conception  and  one  of  the  ablest  discussions  of  the  homestead  ever 
made  by  the  court.  In  it,  it  is  said  that  the  homestead  creates  no  new  right 
of  property,  but  merely  exempts  one  thousand  dollars  of  it  from  sale;  that 
it  is  "not  a  determinable  fee,  but  a  determinable  right  of  exemption." 

4.  If  the  homestead  right  was  an  estate  in  the  lot,  whenever  it  was  once 
conveyed  away  it  would  be  gone  forever  and  the  homesteader  would  hence- 
forth  be  without  right  to  any  homestead.  The  law  surely  does  not  contem- 
plate  that,  like  Esau,  he  should  part  with  his  birthright,  or  that  an  unmar- 
ried man  by  sale  of  his  allotted  homestead  shall  deprive  his  future  wife  and 
children  of  a  right  to  shelter,  however  much  realty  he  may  retain  or  subse- 
quently  acquire." 

The  homestead  right,  however,  is  not  an  estate  but  an  exemption,  and  the 
sale  of  the  lot  does  not  carry  the  exemption  along  with  it.  If  it  did  the 
homesteader  could  forever  thereafter  claim  no  other  exemption,  or  he  could 
take  another  homestead  lot  and  impart  to  it  the  exemption  quality  and  con- 
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vey  it  with  the  exemption  attached  to  it  and  so  on  without  end.  He  might 
in  this  way,  acquire  and  convey  a  dozen  homesteads,  and  at  the  terminatioa 
of  the  homestead  right  by  his  death,  real  estate  to  the  amount  of  twelve 
thousand  dollars  would  become  subject  to  sale  under  executions  docketed 
prior  to  his  successive  conveyances,  but  up  to  the  time  of  his  death  twelve 
thousand  dollars  would  be  exempt  from  executions  against  him;  this,  of 
course,  would  be  ridiculous  and  in  clear  violation  of  the  constitutional  pro- 
vision that,  "not  exceeding  one  thousand  dollars  shall  be  exempt  from  sale 
under  execution,"  and  that  such  reasoning  should  not  be  entertained  against 
the  express  language  of  the  constitution  it  may  be  observed  that,  — 

1.  The  homesteader  is  not  compelled  to  sell;  he  may  rent  out,  and  thus 
still  "own  and  occupy,"  and  with  liberty  to  rent  for  himself  another  home. 

2.  The  homestead,  or  life  right,  in  a  one  thousand  dollar  lot  will  not  bring 
him  the  one  thousand  dollars  the  fee-simple  is  worth,  and  when  he  proceeds 
to  take  another  one  thousand  dollar  lot  as  a  homestead,  he  is  adding  money 
due  his  creditors  to  the  exemption  allowed,  and  in  several  successive  sales  of 
a  life  right  in  one  one  thousand  dollar  lot  and  the  purchase  of  the  fee-simple 
of  another  one  thousand  dollar  lot,  he  will  put  in  largely  more  than  the,  "one 
thousand  dollars  exempt  from  execution,"  beyond  which  amount  be  is  for* 
bidden  to  go. 

Ttesides,  he  can  convey  the  homestead  right  (if  it  is  true  it  can  be  conveyed) 
to  his  grantee  in  no  better  plight  than  he  himself  held  it.  If  he  puts  im* 
provements  on  the  homestead,  it  is  subject  to  revaluation:  Vanstoryy.  Thorn- 
ton, 110  N.  0.  10.  Will  it  not  be  subject  to  revaluation  if  bis  grantee  puts 
improvements  on  it  ?  Ue  can  convey  no  greater  exemption  right  than  he 
had.  And  it  is  surely  not  public  policy  that  where  a  man  has  conveyed  sev- 
eral successive  homesteads  each  shall  lie  dead,  deprived  of  improvements  for 
fear  of  reallotment. 

Again,  while  the  homestead  is  in  possession  of  the  homesteader,  the  ib* 
coming  crops  are  liable  to  his  debts.  He  has  only  the  right  of  use  and  occu- 
pancy: Citizejia'  Nat.  Bank  v.  Oreen,  78  N.  O.  247.  As  he  can  convey  no 
greater  exemption  to  his  grantee  than  the  law  has  given  himself,  it  follows 
that  the  crops  and  income  from  each  of  the  successive  homesteads  is  liable 
to  the  grantor's  debts,  and  the  temporary  holders  can  only  have  the  right  to 
use  and  occupy. 

And  still  again,  under  the  late  act  of  the  legislature  the  lots  protected 
from  execution  by  right  of  the  homestead  are  subject  to  revaluation  when- 
ever they  "exceed  one  thousand  dollars."  When  there  have  been  succes> 
sive  homesteads  allotted  the  creditors  can  have  them  reallotted  under  the 
act  and  if  the  aggregate  amount  "  exempt  from  execution  "  exceeds  one 
thousand  dollars,  a  reallotment  would  expose  the  excess  to  sale  leaving  only 
the  one  thousand  dollars  then  "  owned  and  occupied  "  by  him  sheltered  from 
the  sheriflF.  He  cannot  give  to  successive  grantees  an  exemption  of  the  crops, 
and  from  revaluation  which  he  himself  does  not  possess.  "  The  decision  in 
Adrian  v.  Shaw,  82  N.  C.  474,  ceased  to  have  any  logical  force  when  the  court 
held,  as  it  has  since  repeatedly  done,  that  the  homestead  right  was  not  an 
estate  in  the  land,  but  a  mere  exemption.  If  so  it  is  personal  to  the  debtor 
and  he  cannot  convey  it  away.  He  can  convey  away  the  homestead  land. 
If  there  are  no  judgments  or  other  liens  he  can  give  a  clear  title;  if  there  are 
such  liens  he  can  convey  only  his  title,  subject  to  the  liens,  since  he  waives, 
as  he  is  empowered  to  do,  his  homestead  right  to  protect  that  lot  of  iaiul 
from  sale,  because  ceasing  by  his  deed,  with  his  wife's  consent  to  own  it. 
He  can  acqair*  m  many  successive  homesteads  as  he  pleases  and  pretoot 
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them  by  the  homestead  right,  but  to  each  the  homestead  right  ceases  whea 
he  ceases  respectively,  to  own  them;  he  has  but  one  homestead  right.  H» 
can  put  that  up  over  successive  lots  of  one  thousand  dollars,  but  he  cannot 
alienate  it  or  give  anyone  else  the  benefit  of  it. " 

Judge  Clark  reviewed  the  conflicting  decisions  in  North  Carolina  on  th» 
■nbject  of  homestead  exemptions  for  the  purpose  of  showing  the  present 
state  of  the  law  in  that  state,  and  also  to  show  that  at  least  in  ten  different 
points  the  view  first  taken  has  been  subsequently  overruled.  He  summa* 
rized  the  cases  as  follows:  — 

1.  The  court  held  the  exemption  applied  to  pre-existing  debts:  Hill  v. 
Kessler,  63  N.  C.  437,  and  numerous  other  cases.  This  has  not  been  so  since 
Edvmrdt  v.  Ktaruy,  96  U.  S.  595. 

2.  It  wais  held  that  the  homesteader  might  be  estopped  to  claim  it  by  his 
declarations:  Mayho  v.  Cotton,  69  N.  C.  289.  This  was  expressly  overruled 
in  Hughes  v.  Hodges,  102  N.  C.  236,  which  affirms  the  contrary  to  be  the  law 
since  LamUrt  v.  Kinnery,  74  N.  C.  348. 

3.  It  was  held  that  the  homestead  was  a  "determinable  fee":  Poev.  Hat' 
die,  65  N.  C.  447.  This  ia  overruled  in  Citizens'  Nat.  Bank  v.  Green,  78  N.  C. 
247. 

4.  It  was  held  not  impeachable  for  waste  because  a  determinable  fee: 
Pot  v.  Hardie,  65  N.  C.  447.  In  Jones  v.  BriUon,  102  N.  C.  166,  it  ia  now 
held  that  the  creditor  can,  by  injunction,  restrain  waste. 

5.  It  was  held  that  the  amount  could  be  increased,  though  not  diminished: 
Martin  v.  Hughes,  67  N.  C.  293.  In  view  not  only  of  the  constitutional  pro- 
vision that  it  "shall  not  exceed  one  thousand  dollars,"  but  of  the  provision 
limiting  the  duration  of  the  homestead  exemption  to  the  minority  of  the 
children,  this  was  reversed  in  Wharton  v.  Taylor,  88  N.  C.  230,  and  the  act 
which  had  been  passed  prohibiting  the  lien  of  the  docketed  judgment  on  the 
lot  sheltered  by  the  homestead  was  repealed  at  the  next  session  of  the  legis- 
lature: Acta  1S85,  a  359. 

6.  It  was  held  that  the  homestead  was  not  absolutely  void  as  to  debt» 
contracted  prior  to  the  constitution,  but  only  if  it  appeared  there  was  not 
property  sufficient  outside  of  the  homestead:  Albright  v.  Albright,  88  N.  C. 
238;  Morrison  v.  Watson,  101  N.  0.  332.  This  was  reversed  in  Long  v. 
Walker,  105  N.  C.  90. 

7.  In  Adrian  v.  Sliaw,  82  N.  C.  474,  it  was  held  that  the  homestead  was 
not  forfeited  by  the  homesteader's  removal  from  the  state.  It  was  held 
otherwise  in  Finley  v.  Saunders,  98  N.  C.  462,  and  the  other  cases  supra. 

8.  It  was  held  that  once  allotted  the  homestead  could  not  be  reallotted: 
Oulley  ▼.  Cole,  96  N.  C,  447.  This  was  in  part  reversed  by  Vamtoi-y  v. 
Thornton,  110  N.  C.  10,  and  is  now  entirely  changed  by  the  act  of  1893. 

9.  In  Adrian  v.  Shaw,  82  N.  C.  474,  it  was  held  that  the  homestead  was 
an  estate  in  the  land.  In  repeated  decisions  above  cited,  that  has  been  re- 
versed, and  it  is  held  a  mere  exemption  right. 

10.  In  the  same  case  it  was  held  that  the  conveyance  of  the  homestead 
land  carried  with  it  the  homestead  exemption  of  the  debtor.  This  was  de- 
nied in  Fleming  v.  Graham,  110  N.  C   374. 

••  Upon  these  decisions  as  held  in  the  overruling  and  later  opinions  in  each 
particular,  we  should  hold:  1.  Tiiat  the  homestead  does  not  apply  to  debts 
existing  prior  to  the  constitution;  2.  That  the  homesteader  cannot  be  es- 
topped to  claim  it;  3.  That  it  is  a  determinable  exemption,  not  a  determin- 
able fee;  4.  That  waste  thereon  can  be  restrained  on  application  of  a 
creditor;  5.  That  it  cannot  be  increased  beyond  one  thousand  dollars,  nor 
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«an  the  jndgment  creditor  be  deprived  of  his  lien  on  it  by  any  legislation; 
<J.  That  it  is  void  as  to  debts  existing  at  the  adoption  of  the  constitntion, 
whether  there  is  enough  other  property  or  not  to  satisfy  executions;  7.  That 
it  is  forfeited  when  claimant  ceases  to  be  a  resident  of  the  state;  8.  That 
when,  by  improvements  placed  upon  it,  or  by  enhancement  of  values,  it  ex- 
ceeds the  constitutional  limit  of  one  thousand  dollars,  it  can  be  reallotted; 
9.  That  the  homestead  is  not  an  estate  in  the  land,  but  a  mere  exemption 
from  sale;  and  10.  The  conveyance  of  the  homestead  land  does  not  alienate 
or  convey  the  homestead  right  therewith:  Fleming  v.  Oraham,  110  N.  0. 
374.  The  grantee  gets  the  land  subject  to  liens,  and  without  benefit  of  the 
grantor's  homestead  right,  which  protected  it  only  while  owned  by  him. 

"  Upon  reason,  and  the  above  authorities,  the  homestead  right  is  a  privilege 
of  exempting  one  thousand  dollars  from  sale.  It  is  personal,  and  cannot  be 
alienated,  but  it  may  be  waived  as  to  any  particular  lot  by  ceasing  to  be  a 
resident  of  the  state,  or  by  ceasing  to  own  and  occupy  the  lot. 

"It  has  been  waived  or  lost  as  to  this  lot  by  the  mortgage  and  sale  under  it, 
and  the  homesteader  cannot  give  to  his  mortgagee  a  right  to  the  use  of  the 
proceeds  when  he  has  himself  lost  the  right  to  '  use  and  occupy '  the  lot.** 

Judgment  lilens  on  Homesteads.* 
Homesteads  —  Judgment  Liens  as  Affecting  —  Lien  not  Divested  by  Subsequent 
Occwpation.  —  Although  it  is  a  general  rule  that  the  lien  of  a  docketed  judg- 
ment will  not  attach  to  a  homestead  while  it  is  occupied  or  held  as  such,  yet 
in  most  of  the  states  the  lien  of  a  judgment  existing  prior  to  the  occupa« 
tion  by  the  debtor  of  the  land  as  a  homestead,  or  of  his  declaration  of  inten- 
tion to  hold  it  as  such,  is  superior  to  the  homestead  right,  and  the  land  may 
be  subjected  to  the  satisfaction  and  discharge  of  such  judgment.  In  other 
words,  a  judgment  lien  takes  precedence  of  a  subsequently  acquired  home- 
•tead  right:  Oage  v.  Neblett.  57  Tex.  374;  Elstonv.  Robinson,  21  Iowa,  531; 
Bills  V.  Mason,  42  Iowa,  329;  Bowker  v.  Collins,  4  Neb.  494;  Bunn  v.  Lind- 
say, 95  Mo.  250;  6  Am.  St.  Rep.  48;  Smith  v.  Richards,  2  Idaho,  464;  Kennerly 
V.  Swartz,  83  Va.  704;  Kelly  v.  Dill,  23  Minn.  435;  Bartholomeio  v.  Hooh,  23 
Cal.  278;  Robinson  v.  Wilson,  15  Kan.  695;  22  Am.  Rep.  272;  Bullen  v.  Hiatt, 
12  Kan.  98.  The  reason  of  the  rule  is  thus  stated  in  Bowker  v.  Collins,'^  Neb. 
494-496:  "  It  is  clearly  shown  that  the  lien  of  the  judgment  had  attached 
to  the  lands  in  question  at  the  time  Collins  entered  thereon,  for  the  purpose 
of  claiming  the  same  as  a  homestead.  Does  the  right  of  homestead  attach 
in  such  a  case  so  as  to  defeat  the  lien  of  the  judgment?  We  think  not.  The 
law  evidently  requires  that  the  lands  to  be  selected  as  a  homestead  shall  be 
actually  used  for  that  purpose  at  the  time  the  judgment  is  recovered.  The 
homestead  law  being  remedial  in  its  character  should  receive  the  most  liberal 
construction  consistent  with  justice  for  the  purpose  of  preserving  a  home  to 
the  unfortunate.  But  it  must  not  be  forgotten  that  the  payment  of  just 
obligations  is  the  foundation  on  which  rests  our  industrial  and  commercial 
prosperity.  And  the  design  of  the  homestead  law  is  not  to  enable  those 
claiming  its  benefits  to  evade  the  payment  of  debts  justly  due,  but  to  pre- 
vent the  homestead  being  broken  up  and  destroyed,  and  to  leave  under  the 
control  of  the  debtor  the  means  by  which  he  may,  by  economy,  retrieve  his 
fortune,  and  be  enabled  in  time  to  meet  his  obligations.  But  lands  not  occu- 
pied for  homestead  purposes  at  the  time  judgment  was  recovered,  it  is  resu 
•enable  to  suppose  were  used  as  a  means  of  obtaining  credit,  their  occupation 
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«t  that  time  not  being  considered  necessary  for  preserving  a  home  for  the 
family.  A  party  cannot  be  permitted  to  defeat  the  payment  of  hia  just 
debts  by  afterwards  removing  thereon  and  asserting  a  claim  of  homestead. 
To  sanction  snch  doctrine  under  the  pretext  of  liberality  of  constructioa  of 
the  homestead  law  opens  the  door  to  gross  abuse  and  fraud,  and  offers  a  pre- 
mium to  dishonesty,  while  but  few  of  those  for  whom  the  homestead  law 
'was  designed  would  be  benefited  thereby."  Again,  in  Kennerly  v.  Swartz, 
83  Va.  705,  it  was  said:  "The  judgment  lien  had  become  fastened  on  the 
land  before  the  appellant  acquired  the  right  to  the  benefit  of  the  homestead 
law  at  all.  It  was  a  vested  right,  and  could  not  be  suspended  or  impaired 
by  the  subsequent  status  of  the  appellant  as  a  householder,  and  hia  conse- 
quent rights  as  such.  It  was  a  security  within  the  meaning  of  the  constitu- 
tion, which  provides  that  the  claim  of  homestead  shall  not  be  good  as  against 
any  mortgage,  deed  of  trust,  pledge,  or  other  security  on  the  property  in 
which  the  claim  is  asserted.  And  therefore  it  is  paramount  to  appellant'a 
claim,  although  he  has  the  privilege  of  holding  the  land  free  of  the  lien  upon 
paying  or  discharging  it."  In  Virginia,  however,  the  peculiar  rule  exists 
that  when  the  lien  of  a  judgment  attaches  to  land  before  a  homestead  is 
-claimed  tiierein,  it  cannot  be  enforced  during  the  homestead's  existence; 
but  after  the  homestead  is  abandoned,  such  lien  attaches  and  takes  prece- 
<[ence  of  other  liens.  This  rule  has  its  foundation  in  the  statute,  and  is  ad- 
mitted to  be  unlike  that  existing  in  most  of  the  states  of  the  Union:  Blose  v. 
Bear,  87  Va.  177. 

In  some  of  the  states,  as  in  California,  land  is  not  exempt  as  a  homestead 
nntil  it  is  in  fact  the  home  of  the  debtor,  and  a  declaration  filed  in  advance 
of  the  actual  occupancy  of  the  property  ba  a  homestead  is  unavailing.  In 
other  states  a  more  liberal,  and  perhaps  more  reasonable,  construction  is 
given  to  the  statute;  and  land  is  protected  when  acquired  for  homestead 
purposes,  although  neither  occupied,  nor  fit  for  occupancy  as  a  homestead, 
provided  the  debtor  is  proceeding  in  good  faith  and  with  reasonable  diligence 
to  build  a  dwelling,  and  to  take  up  his  residence  thereon.  Therefore  a  judg- 
ment recovered  after  the  purchase  and  before  the  occupancy  as  a  home  does 
not  create  any  lien  on  the  property:  Cameron  v.  Gebhard,  85  Tex.  610,  post, 
p.  832,  and  note.  If  a  judgment  lien  exists  against  him,  before  he  pur- 
chases the  property,  and  his  purchase  is  for  homestead  purposes,  and  ha 
and  hia  family  reside  on  the  property  before  the  purchase,  the  acquisition  of 
the  title  and  of  the  homestead  right  are  treated  as  coincident,  and  as  afford- 
ing no  opportunity  for  the  judgment  lien  to  attach  so  as  to  acquire  prece- 
<ience  over  the  homestead  exemption:  Freiberg  v.  Walzen,  85  Tex.  264,  po«<, 
p.  808. 

When  the  lien  of  a  judgment  has  attached  to  the  land  of  a  debtor  it  can- 
not be  divested  by  subsequent  legislation  or  constitutional  provision  exempt- 
ing a  homestead  from  forced  sale.  Homestead  laws  exempting  property 
from  seizure  and  sale  are  wholly  inoperative  and  void  aa  to  judgment  liena 
created  prior  to  such  laws:  Martin  v.  Kirlcpatrick,  30  La.  Ann.,  part  2,  p. 
1214;  Loicdermilk  v.  Corpening,  92  N.  C.  333;  Smith  v.  Whittle^  50  Ga.  626; 
Hiley  v.  Bridges,  60  Ga.  375;  Dopp  v.  Alhee,  17  Wis.  609;  Ounn  v.  Barry,  15 
Wall.  610;  Edwards  v.  Kearzey,  96  U.  S.  595.  As  to  judgment  liens  cre- 
ated before  the  adoption  of  a  legislative  act  or  constitutional  provision  ex- 
empting homesteads  from  forced  sale,  the  reason  of  the  rule  that  such  act 
or  provision  does  not  supersede  or  divest  such  lien  is,  because  if  allowed  to 
do  so,  it  would  impair  the  obligation  of  a  contract  by  destroying  the  rem- 
edy in  material  respects.  In  Gunn  v.  Barry,  15  Wall.  610,  the  question  aross 
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tinder  a  provision  of  a  new  constitution  for  the  state  of  Georgia,  which  ex- 
tended  the  homestead  exemption  so  that  it  destroyed  a  judgment  lien  which 
•  creditor  had  under  previously  existing  laws,  and  the  court,  in  delivering 
the  opinion  while  speaking  of  such  constitution,  said:  "It  withdraws  the 
land  from  the  lieu  of  the  judgment,  and  thus  destroys  a  vested  right  of 
property  which  the  creditor  had  acquired  in  the  pursuit  of  the  remedy  to 
which  he  was  entitled  by  the  law  as  it  stood  when  the  judgment  was  recov- 
ered. It  is,  in  effect,  taking  one  person's  property  and  giving  it  to  another 
without  .compensation.  This  is  contrary  to  reason  and  justice,  and  to  the 
fundamental  prmciples  of  the  social  compact."  And  the  court,  in  Seamana 
T.  Carter,  16  Wis.  648,  82  Am.  Dec  696,  while  speaking  of  a  statute  of  sim- 
ilar import,  said:  "Yet  all  there  is  in  the  act  under  consideration  indicating 
that  the  legislature  intended  to  affect  the  operation  of  judgments  previously 
rendered  is  the  mere  use  of  general  language  which  might  include  them.  It 
provides  that  '  the  owner  of  a  homestead,  under  the  laws  of  this  state,  may 
remove  therefrom,  or  sell  and  convey  the  same;  and  such  removal  or  sale 
and  conveyance  shall  not  render  such  homestead  liable  or  subject  to  forced 
•ale  on  execution,  or  other  final  process  hereafter  issued  on  any  judgment  or 
decree  of  any  court  of  this  state,  or  of  the  district  court  of  the  United  States 
for  the  state  of  Wisconsin.'  Now  it  is  true  that  the  language  '  any  judgment 
or  decree '  is  unqualified,  and  might  be  extended  to  past  judgment3  as  well 
as  future.  But  without  something  more  pointed  to  indicate  an  intention 
that  it  should  have  that  effect,  it  must  be  assumed  that  the  legislature  used 
it  with  the  knowledge  that  it  would  be  construed  in  accordance  with  the 
rale  above  stated,  and  held  to  relate  only  to  judgments  or  decrees  thereafter 
rendered." 

Judgment  Lien,  uikether  Attaches  to  Existing  Homestead.  — It  is  undoubtedly 
settled  beyond  all  question  that  when  a  statute  exempts  a  homestead  from 
forced  sale,  a  judgment  against  the  homestead  debtor  after  he  has  acquired 
the  homestead  right  will  not  create  a  lien  upon  the  homestead  which  can  be 
enforced  while  it  retains  its  homestead  character  in  the  hands  of  the  debtor; 
bnt  as  to  any  other  effect  of  judgments  upon  existing  homesteads  there  are 
two  conflicting  lines  of  decision.  One  holds  that  the  lien  of  a  judgment  doe* 
not  attach  to  the  homestead  in  any  event,  and  that  it  may  be  conveyed  by 
the  judgment  debtor  free  of  such  lien,  while  the  other  line  of  cases  hold  that 
the  lien  of  a  judgment  does  attach  to  an  existing  homestead,  but  remains 
dormant,  or  in  abeyance,  while  the  land  continues  to  be  occupied  as  a  home- 
stead, and  becomes  active  or  potential  as  soon  as  the  homestead  right  is 
lost  or  terminates  by  alienation,  abandonment,  or  otherwise.  As  the  right 
to  a  homestead  exemption  is  generally,  if  not  universally,  created  by  statute, 
the  question  as  to  whether  or  not  a  judgment  docketed  against  a  debtor  sub. 
■equently  to  his  acquiring  a  homestead,  attaches  to  and  becomes  a  lien 
against  it,  must  necessarily  be  a  matter  of  construction  merely.  Those  cases 
which  hold  that  a  judgment  is  not  a  lien  upon  the  homestead  property,  pro- 
ceed upon  the  theory  that  a  judgment  is  not  a  lien  upon  property  which  is 
not  vendible  under  execution;  that  the  lien  of  a  judgment  like  the  homestead 
exemption,  is  purely  the  creature  of  the  statute,  and  that  the  legislature,  in 
one  statute,  having  created  and  defined  the  lien  of  a  judgment  upon  the 
realty  of  the  debtor,  and  in  another  provided  that  a  defined  portion  of  the 
debtor's  realty  shall  be  exempt  from  sale  for  the  satisfaction  of  judgments 
against  him,  the  two  statutes  cannot  stand  together  in  their  full  extent, 
and  the  latter  must  be  held  partially  to  displace  the  former.  The  courts 
vhioh  support  this  view  draw  their  principal  reasons  from  the  supposed  gen- 
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eral  policy  of  the  legislature  in  creating  the  homestead  exemption;  but  tba 
courts  which  adopt  an  opposite  view  say  that  the  homestead  exemption  ig 
not  an  assignable  estate,  but  a  mere  possessory  right,  personal  to  the  debtor, 
and  which  does  not  run  with  the  land  ":  Thompson  on  Homesteads  and  Ex- 
emptions, sec.  391. 

Homestead  Not  Subject  to  Judgment  Lien.  —  The  weight  of  authorit}',  as  well 
as  the  better  reasoning,  is  in  favor  of  the  doctrine  that  a  judgment  does  not 
attach  as  a  lien  upon  land  used  and  occupied  as  a  homestead  by  the  judgment 
debtor,  and  that  a  conveyance  of  such  homestead  by  him,  while  it  is  thus 
used  and  occupied,  invests  the  grantee  with  title  thereto,  free  from  the  lien 
of  any  judgments  against  the  grantor.  2  Freeman  on  Judgments,  sec.  355, 
and  Thompson  on  Homesteads  and  Exemptions,  sees.  398,  399,  approve  the 
view  that  the  homestead  of  a  debtor  is  not  subject  to  the  lien  of  a  judgment 
against  him,  and  that  he  may  sell  and  convey  it,  or  encumber  it,  without 
furnishing  any  opportunity  for  such  lien  to  attach.  Among  the  many  cases 
which  maintain  this  rule  may  be  cited  Green  v.  Marks,  25  111.  221;  Fishback 
▼.  Lane,  36  111.  437;  Bliss  v.  Clark,  39  111.  590;  89  Am.  Dec.  330;  McDonald 
V.  Crandall,  43  III.  231;  92  Am.  Dec.  112;  Wiggins  v.  Chance,  54  111.  175; 
Conklin  v.  Foster,  57  111.  104;  Haworth  v.  Travis,  67  111.  301;  Seamans  v.  Car- 
ter, 15  Wis.  548;  82  Am.  Dec.  696;  Dopp  v.  Albee,  17  Wis.  609;  Ooodell  v. 
Blumer,  41  Wis.  436;  Carver  v.  Lassallette,  57  Wis.  232;  Lamb  v.  Shays,  14 
Iowa,  567;  Beyer  v.  Thoeming,  81  loM'a,  517;  Cvmmings  v.  Long,  16  Iowa,  41; 
85  Am.  Dec.  502;  Cantrell  v.  Fowler,  24  S,  C.  424;  Ketchin  v.  McCarley,  26 
S.  C.  1;  4  Am.  St.  Rep.  674;  Grimes  v.  Portman,  99  Mo.  229;  Kaser  v.  Haas, 
27  Minn.  406;  Morris  v.  Ward,  5  Kan.  239;  Monroe  v.  May,  9  Kan.  466; 
Dean  v.  McAdama,  22  Kan.  544;  Elwell  v.  Hitchcock,  41  Kau.  130;  Ackley  v. 
Chamberlain,  16  Cal.  181;  76  Am.  Dec.  516;  McCracken  v.  Harris,  54  Cal. 
81;  Sullivan  t.  Hendrickson,  54  Cal.  258;  Dumbould  v.  Rowley,  113  Ind.  353; 
Denny  v.  White,  2  Cold.  283;  88  Am.  Dec.  596;  Black  v.  Epperson,  40  Tex. 
163.  By  early  decisions  of  the  supreme  courts  of  Wisconsin  and  Minne- 
sota, statutes  providing,  in  general  terms,  that  judgments  should  be  liens 
on  all  the  defendant's  real  estate,  were  construed  as  extending  such  liens 
over  homesteads,  which  by  law  were  exempt  from  sale  under  execution. 
As  a  consequence  the  homestead  owner  could  not  alienate  without,  by 
thus  removing  the  homestead  character,  leaving  the  property  liable  to  be 
sold  under  any  judgment  against  him  existing  at  the  date  of  conveyance: 
2  Freeman  on  Judgments,  sec.  355;  Hoyt  v.  Howe,  3  Wis.  752;  62  Am.  Dec. 
705;  Folsom  v.  Carli,  5  Minn.  335;  80  Am.  Dec.  429;  Tillotson  v.  Millard, 
7  Minn.  513;  82  Am.  Dec.  112.  But  the  rule  as  thus  announced  has  since 
been  abrogated  by  statutes  and  decisions  in  both  of  these  states,  maintain- 
ing the  rule  that  a  judgment  lien  does  not  attach  to  the  homestead,  and 
that  the  homestead  owner  may  sell  and  convey  it  free  of  such  lien:  Stat- 
utes of  Minnesota,  March  10,  1860;  Kaser  v.  Haas,  27  Minn.  406;  Wiscon- 
sin Law,  1858,  c.  137;  Seamans  v.  Carter,  15  Wis.  549;  82  Am.  Dec.  696; 
Dopp  V.  AU>ee,  17  Wis.  609;  Goodell  v.  Blumer,  41  Wis.  436;  Carter  v.  Lat' 
taUette,  57  Wis.  232.  The  reasons  for  the  majority  rule  as  above  given  are 
excellently  stated  in  Morris  v.  Ward,  5  Kan.  244,  as  follows:  "These  ques- 
tions depend  entirely  upon  the  construction  given  to  our  homestead  laws. 
There  are  at  least  two  views  which  may  be  taken  of  these  laws;  one  is,  that 
the  occupying  of  a  piece  of  land  as  a  homestead  merely  suspends  the  oper- 
ation of  any  liens,  alienations,  or  encumbrances  concerning  it  during  the 
time  that  it  is  so  occupied  as  a  lioinestead;  for  instance,  that  every  deed, 
mortgage,  or  other  conveyance  of  the  homestead  by  the  husband  alone,  and 
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every  lien  or  encumbrance  obtained  through  his  act,  or  against  him  alone,  is 
as  efFective  and  binding  upon  the  homestead  as  it  would  be  upon  any  other 
land,  except  that  its  operation  is  merely  suspended  while  it  is  so  occupied  as 
a  homestead,  and  that  as  soon  as  the  land  ceases  to  be  occupied  as  a  home* 
stead,  such  deed,  mortgage,  conveyance,  lien,  or  encumbrance  springs  into 
full  grown,  practical,  and  effective  operation;  or,  in  other  words,  that  the  hus- 
band alone  by  his  own  act  may  alienate  his  homestead  as  fully  and  com- 
pletely as  he  could  any  other  land,  by  making  a  deed,  mortgage,  or  other 
conveyance  of  it,  or  by  allowing  a  decree  of  court  to  go  against  him  for  it, 
or  by  allowing  a  judgment  lien  to  attach  thereto,  except,  however,  that  such 
alienation  is  subject  only  to  the  contingency  of  his  continuing  to  occupy  the 
land  as  a  homestead.  We  do  not  adopt  this  construction  of  our  homestead 
laws;  we  do  not  believe  that  the  framers  of  the  constitution  intended  to  found 
the  homestead  of  the  family  upon  such  a  precarious  foundation,  or  to  protect 
it  by  such  slight  and  fragile  safeguards.  The  homestead  was  not  intended  for 
the  sport  and  play  of  capricious  husbands  merely,  nor  can  it  be  made  liable 
for  his  weaknesses  or  misfortunes.  It  was  not  established  for  the  benefit  of 
the  husbaqj^  alone,  but  for  the  benefit  of  the  family  and  society,  to  protect 
the  family  from  destitution,  and  society  from  the  danger  of  her  citizens  be- 
coming paupers.  The  other  view  of  the  homestead  laws,  and  the  one  which 
we  adopt,  is,  that  no  encumbrance,  or  lien,  or  interest  can  ever  attach  to  or 
affect  the  homestead,  except  the  ones  mentioned  in  the  constitution.  These 
do  not  include  judgment  liens,  and  if  the  judgment  claimed  to  be  a  lien 
against  the  land  is  against  the  husband  alone,  then  it  is  obtaining  an  interest 
in  the  homestead  of  the  family  through  the  agency,  act,  or  omission  of  the 
husband  alone.  It  is  so  far  an  alienation  of  the  homestead  by  the  act  or 
omission  of  the  husband  alone,  without  the  consent  of  the  wife.  Such  a 
construction  is  in  direct  conflict  with  the  spirit  of  the  constitution,  if  not 
the  letter.  It  is  not  for  the  interest  of  society  that  families  should  forever 
remain  stationary,  and  their  homesteads  be  perpetual  prisons;  on  the  con- 
trary, it  is  for  the  interests  of  society,  as  well  as  families,  that  families  should 
be  free  to  go  and  reside  wherever  they  can  do  the  best.  But  if  the  law  is 
as  claimed  by  the  defendant  below,  then  whenever  a  judgment  is  rendered 
against  the  husband,  the  family  must  forever  remain  where  they  are  at  the 
time  such  judgment  is  rendered,  or  lose,  not  only  their  homestead,  but  also 
the  means  of  acquiring  another.  Tlie  innocent  family  and  society  must  suf- 
fer through  the  improvidence,  perhaps  the  fraud,  or  the  misfortunes  of  the 
husband. 

It  is  claimed  that  the  judgment  lien  remains  simply  dormant  during  the 
time  that  the  land  is  occupied  as  a  homestead,  and  that  as  soon  as  it  is  trans- 
ferred and  ceased  to  be  occupied  as  a  homestead,  the  lien  attaches  and  be- 
comes effective.  Now  suppose  the  husband,  in  wliom  the  title  is,  dies,  the 
title  to  the  property  is  immediately,  by  law,  transferred  from  him  to  his 
widow  and  children,  and  he  ceases  to  occupy  the  property  as  a  homestead, 
will  the  judgment  lien  then  attach  and  take  the  homestead  away  from  the 
widow  and  children?  And  suppose  the  whole  family  die,  except  those  chil- 
dren born  after  the  judgment  has  been  rendered,  can  those  children  hold 
the  property  as  a  homestead  ?  If  they  can,  then  where  is  the  certainty  of  a 
judgment  lien  ever  attaching  to  a  homestead  and  becoming  effective.  In  the 
case  at  bar,  several  days  before  the  land  was  abandoned  as  a  homestead,  and 
therefore  several  days  before  the  judgment  lien  could  have  any  practical 
existence,  the  land  was  conveyed  to  Morris.  When  then  did  this  lien  at- 
tach and  become  effective  ?  and  the  court  answered  this  question  by  hold- 
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ing  that  the  lien  never  attached  and  that  the  homestead  might  be  sold  and 
eonveyed  by  the  husband  and  wife  jointly,  and  that  the  purchaser  would 
take  the  title  free  of  such  lien:  Morris  v.  Wai-d,  5  Kan.  248.  Of  course, 
the  question  as  to  whether  or  not  the  wife  must  join  the  husband  iu  a  con- 
veyance of  the  homestead  must  necessarily  depend  upon  the  statute  under 
which  the  conveyance  is  made.  In  many  cases  the  joinder  of  the  wife  is 
not  required  as  in  Iowa  where  it  is  said:  "There  is  no  dispute  that,  when 
the  judgment  was  rendered  and  when  the  debt  upon  which  it  was  founded 
was  contracted,  the  land  was  the  homestead  of  the  defendant  and  her  bus* 
band.  Under  this  state  of  facts  the  judgment  was  no  lien  upon  the  prop- 
erty, and  it  never  became  a  lien.  The  defendant's  husband  could  not 
defraud  his  creditors  by  conveying  it  to  his  wife,  or  to  any  other  person,  for 
the  very  good  reason  that  his  creditors  had  no  right  to  subject  it  to  the  pay- 
ment of  any  debts  contracted  after  the  homestead  right  attached":  Beyer  v, 
Thoeming,  81  Iowa,  517-519.  In  a  recent  case  in  South  Carolina  the  court, 
said  upon  this  subject:  "It  seems  to  us  clear  that  under  the  express  provis- 
ions of  the  statute  law,  the  judgment  under  which  defendants  claim,  even  if 
valid,  could  have  had  no  lien  upon  any  property  of  the  judgment  debtor 
which  was  exempt  from  levy  and  sale  under  the  homestead  laws;  and  if,  as 
the  evidence  tended  to  show,  the  property  here  in  question  was  so  exempt, 
the  judgment  was  no  lien  upon  it,  and  there  can  be  no  levy  or  sale  of  it 
under  execution.  Now  if  the  judgment  was  no  lien  upon  this  property 
while  in  the  possession  of  the  debtor  because  it  was  exempt  under  the  home- 
stead laws,  and  if,  as  has  been  held,  a  judgment  debtor  can  sell  or  mortgage 
his  homestead,  then  it  follows  that  the  judgment  never  could  be  a  lien  upon 
the  property  in  dispute,  for  as  soon  as  it  was  conveyed  to  the  plaintiff  it  be- 
came his  property,  and  as  such  of  course  not  subject  to  the  lien  of  a  judg- 
ment against  another  person;  and  if,  as  we  have  seen  there  was  no  lien  upon 
it  at  the  time  of  the  sale  to  the  plaintiff,  then,  of  course,  the  plaintiff  took 
his  title  free  of  any  lien.  The  fact  that  the  homestead  had  not  been  ad- 
measured and  set  off,  is  a  matter  of  no  consequence.  That  it  is  intended 
merely  to  designate  what  is  exempt,  and  does  not  affect  the  right  of  exemp- 
tion which  is  guaranteed  by  the  constitution  and  laws  passed  in  pursuance 
thereof,  any  other  view  would  render  the  right  of  the  debtor  to  sell  his 
homestead  absolutely  valueless,  and  have  the  effect  of  tying  him  down  to 
one  particular  spot;  for  if  his  creditors  can  follow  the  property  exempted 
while  in  his  hands  after  it  gets  into  the  hands  of  a  purchaser,  it  is  not  likely 
that  he  would  ever  be  able  to  find  a  purchaser  ":  Cantreli  v.  Fowler,  24  S.  C. 
424-428. 

Lien  Attaches  upon  Abandonment.  —  Some  of  the  courts  which  hold  the 
above  view  also  maintain  that  if  the  abandonment  or  relinquishment  of  the 
homestead  claim  so  far  precedes  the  conveyance  of  the  homestead  that  they 
cannot  be  regarded  as  simultaneous  acts,  then  an  opportunity  arising  for 
the  attaching  of  liens,  the  purchaser  will  take  the  property  subject  to  all 
judgments  docketed  against  the  grantor  at  the  time  of  the  conveyance: 
Marriner  v.  Smith,  27  Cal.  (550;  Green  v.  Marks,  25  111.  221;  2  Freeman  on 
Judgments,  sec.  355;  Alexander  v.  Veiinum,  61  Iowa,  160.  And  in  such 
case  when  the  homestead  exemption  shall  from  any  cause  cease  to  exist  and 
the  premises  become  liable  to  levy  and  sale  before  they  are  conveyed,  the 
first  levy,  made  thereafter  will  bind  the  property,  no  matter  whether  the  writ 
is  issued  upon  a  senior  or  a  junior  judgment:  Bliss  v.  Clark,  39  111.  590;  89 
Am.  Dec.  330;  McDonald  v.  Crandall,  43  111.  231;  92  Am.  Dec  112. 
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Lands  Purchased  for  Homestead  not  Subject  to  Lien.  —  In  several  of  the 
•liates  the  rule  prevails  that  when  land  is  purchased  for  the  purpose  of  occu- 

n>ation  as  a  homestead,  the  purchaser  will  be  allowed  a  reasonable  time  in 
which  to  enter  upon  and  occupy  it  as  such;  and  that  judgments  existing 

^  against  such  purchaser  at  the  time  of  the  purchase,  or  at  any  time  prior  to 

;  its  occupancy  as  a  homestead,  do  not  constitute  liens  upon  it  if  the  debtor 

•  pursues  the  purpose  of  occupying  it  as  a  homestead  within  a  reasonable 
time:  Monroe  v.  May,  9  Kan.  466;  Gilworth  v.  Cody,  21  Kan.  702;  Emporia 

■ttc.  Ass'n  V.   Watson,  45  Kan.  132;  Reske  v.  Reshe,  51  Mich.  541;  47  Am.  Dec. 

•594;  Deville  v.   Widoe,  64  Mich.  593;  8  Am.  St.  Kep.  852;  Neumaier\.  Fi/j. 

vcewf,  41  Minn.  481;  Crawford  v.  Riche.^on,  101  111.  351;  Hanlon  v.  Pollard, 
"17  Neb.  S68;  Scojield  v.  Hopkins,  61  Wis.  370.  In  Edimrds  v.  F7-y,  9  Kan. 
291  (*425),  the  court  said:  "  We  know  that  a  purchase  of  a  homestead  and 
the  removal  on  to  it  cannot  be  made  momentarily  contemporaneous.  It 
takes  time  for  the  party  in  possession  to  move  out,  and  then  more  time  for 
the  purchaser  to  move  in.  Repairs  may  have  to  be  made,  or  buildings  par- 
tially or  wholly  erected.  Now,  the  law  does  not  wait  until  all  this  has  been 
done,  and  the  purchaser  actually  settled  in  his  new  home  before  attaching 
to  it  the  inviolability  of  a  homestead.  A  purchase  of  a  homestead  with  a 
view  to  occupancy,  followed  by  occupancy  M'ithin  a  reasonable  time,  may 
secure  ab  initio  a  homestead  inviolability."  In  the  late  case  of  Scojield  v, 
Hopkins,  61  Wis.  370,  holding  that  land  purchased  with  the  intent  on  the 
part  of  the  purchaser  to  make  it  his  homestead  is  not  subject  to  the  lien  of 
a  judgment  existing  against  him  at  the  time  of  the  purchase,  or  subsequently 
acquired,  the  court,  in  delivering  the  opinion,  said:  "The  bona  fide  intention 
of  acquiring  the  premises  for  a  homestead,  without  defraudiiig  anyone  evi. 
denced  by  overt  acts  in  fitting  them  to  become  such,  followed  by  actual 
occupation  in  a  reasonable  time,  must  be  held  to  give  to  the  premises  answer- 
ing the  description  prescribed  in  the  statute  the  character  of  a  homestead, 
and  the  homestead  exemption  thus  secured  covers  not  only  the  land,  but  also 
such  materials  as  are  used  thereon,  and  relates  back  to  the  time  of  the  pur- 
chase with  such  intent  to  make  the  premises  a  homestead The  policy 

of  the  law  is  to  secure  to  the  debtor  and  his  family  a  homestead  which  shall 
be  beyond  the  reach  of  his  creditors,  however  numerous.  This  policy  of  the 
statute  would  certainly  be  frustrated  if  none  are  entitled  to  the  exemption 
except  those  who  have  been  so  fortunate  aa  to  secure  a  homestead  prior  to 
becoming  judgment  debtors.  The  spirit,  if  not  the  letter,  of  the  law  gives 
the  right  of  acquisition,  as  well  as  protection  after  acquisition.  There  can 
be  no  exemption  without  ownership.  If  it  is  also  true  that  there  can  be  no 
exemption  until  there  is  a  dwelling  house  upon  the  premises,  actual  occu- 
pancy by  the  debtor  personally,  then  it  would  be  almost  impossible  for  a 
homeless  debtor  with  judgments  docketed  against  him  to  get  the  benefit  of 
the  law;  for  the  very  instant  he  acquired  the  title  the  judgment  lien  would 
attach.  Under  such  a  construction  the  only  possible  way  of  securing  such 
benefit  would  be  to  select  premises  with  a  dwelling  house  already  thereon, 
and  then  actually  occupy  with  the  family  prior  to  acquisition.  But  such 
strict  literalism  would  do  violence  to  the  obvious  intent  of  the  legislature 
and  the  whole  current  of  authority  in  this  state  upon  the  subject.  It  was 
among  the  purposes  of  the  statute  to  enable  anyone  without  a  home  of  his 
own  to  acquire  one,  even  though  judgments  may  be  docketed  against  him 
when  he  embarks  in  the  enterprise.  The  acquisition  of  a  completed  home- 
stead is  seldom  instantaneous.  Generally,  it  requires  years  of  industry  and 
economic  living.     The  purpose  necessarily  precedes  the  inception  of  the 
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work,  and  that  is  followed  by  saccessive  steps,  nntil  completion  is  attained. 
The  land  mast  be  acquired,  the  location  of  the  dwelling  hoase  designated, 
the  cellar  dug,  the  materials  procured,  the  foundation  laid,  and  the  super« 
structure  erected,  and  tlien  all  fitted  for  a  dwelling  house  before  actual  occu* 
paucy  with  the  family  can  take  place.  These  successive  steps  in  the 
acquisition  of  a  completed  homestead,  made  in  good  faith,  come  within  the 
spirit  of  the  statute,  and  are  each  entitled  to  the  protection  afforded  by  it ": 
Scofield  V.  Hopkins,  61  Wis.  374.  To  the  same  effect  is  Gameron  v.  Oeb/iard, 
86  Tex.  610,  post,  p.  832. 

Upon  the  same  principle,  when  the  debtor  sells  his  homestead,  and  invests 
the  proceeds  in  another,  or  when  he  exchanges  the  old  homestead  for  a  new 
on3,  the  latter  in  either  case  to  the  extent  of  the  amount  of  the  homestead 
exemption  is  exempt  from  existing  judgment  liens  or  debts  against  him  at 
the  time  the  exchange  or  purchase  is  made,  provided  he  occupies  it  as  his 
homestead  within  a  reasonable  time:  Thompson  v.  ^oqre?-.'?,  51  Iowa,  333;  }Vat- 
h^n  V.  Saxer,  102  111.  585;  Freiberg  v.  Waken,  85  Tex.  264,  post,  p.  SOS;  Cow- 
gell  V.  Warrington,  66  Iowa,  666;  Ehy  v.  Foster,  61  Cal.  282;  Oardner  v.  Doug- 
loss,  64  Tex.  76.  In  Monroe  v.  May,  9  Kan.  324  (*475),  the  court  said:  "A  man 
may  sell  his  homestead  and  give  good  title,  no  matter  how  many  judgments 
may  be  standing  against  him.  The  proceeds  of  that  sale  he  may  reinvest  in 
a  homestead,  and  though  he  do  not  actually  occupy  it  until  after  he  has 
completed  his  purchase  anH  secured  his  title,  still,  if  he  purchase  it  for  a 
homestead,  and  enter  into  occupation  within  a  reasonable  time  thereafter,  no 
lien  of  existing  judgments  will  attach."  Again,  in  Scofield  v.  Hopkins,  61 
Wis.  370-374,  the  court  said:  "Lands  purchased  with  the  proceeds  of  the 
sale  of  a  homestead  in  another  state,  and  which  are  owned  and  occupied  by 
«  resident  of  this  state,  are  exempt,  although  the  owner  has  not  at  the  time 
of  the  docketing  a  judgment  against  him  completed  the  dwelling  house  or 
moved  therein  with  his  family." 

Cases  Holding  Homestead  Subject  to  Judgment  Lien.  —  There  is  quite  a  re- 
■pectable  number  of  cases  which  maintain  that  the  lien  of  a  docketed  judg- 
ment  attaches  to  the  homestead  of  the  judgment  debtor,  but  that  it  remains 
dormant  as  long  as  the  homestead  is  occupied  as  such,  and  becomes  active 
and  potential,  and  may  be  enforced  as  soon  as  the  homestead  right  ceases  by 
abandonment,  alienation,  or  otherwise.  Of  course,  under  this  construction 
of  homestead  laws  the  judgment  debtor  is  barred  from  selling  and  conveying 
his  homestead,  no  matter  how  advantageous  an  opportunity  may  present  it- 
self to  sell  the  old  and  acquire  a  new  homestead  with  the  proceeds,  or  other- 
wise invest  them  for  the  greater  benefit  of  the  family,  for  under  this  rule  a  sale 
of  the  homestead  by  the  debtor  is  a  relinquishment  of  the  protection  afforded 
by  the  homestead  act,  and  renders  the  judgment  lien  against  liim  capable  of 
immediate  enforcement  by  execution:  Kellemian  v.  Aultman,  30  Fed  Rep» 
888;  State  Bank  v.  Carson,  4  Neb.  498;  Eaton  v.  Byan,  5  Neb.  47;  Whitworth 
V.  Lyons,  39  Miss.  467;  Chambers  v.  Sallie,  29  Ark.  407;  Jackson  v.  Allen,  30 
Ark.  110;  Moore  v.  Granger,  30  Ark.  574;  AUenv.  Cook,  26  Baib.  374;  S7nith 
V.  Brackelt,  36  Barb.  571.  These  cases  cite  and  rely  upon  the  early  cased  of 
Hoyt  V.  Howe,  3  Wis.  752;  62  Am.  Dec.  705;  Folsom  v.  Carli,  5  Minn.  335; 
80  Am.  Dec.  429;  and  Tillotson  v.  Millard,  7  Minn.  513;  82  Am.  Dec.  112; 
as  authority  for  the  doctrine  expounded,  but  such  cases  in  Wisconsin  and 
Minnesota  have  been  entirely  abrogated  by  statutes  and  later  decisions  iu 
both  of  these  states,  as  we  have  already  shown. 

The  opinion  of  the  supreme  court  of  Arkansas  in  the  well-considered  case  of 
Jforrit  T.  Kidd,  28  Ark.  485,  may  serve  to  illustrate  the  reasons  given  for  sus- 
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taining  the  above  view  of  the  homestead  exemption.  In  that  case  it  wa» 
said  that,  "all  judgments  are  liens  from  the  date  of  rendition  upon  land» 
owned  by  the  judgment  debtor  within  the  jurisdiction  of  the  court  rendering 
the  same.  The  fact  that  a  judgment  debtor  may  be  entitled  to  a  homestead 
exemption  does  not  prevent  the  lien  from  attaching  to  land  that  may  be  se- 
lected as  a  homestead.  The  selection  of  the  homestead  takes  it  from  the 
lien  of  the  execution,  and  suspends  the  sale.  The  provision  of  our  con- 
stitution is  that  the  homestead  of  a  married  man  or  head  of  a  family  shall  be 
exempt,  not  from  a  judgment  lien,  but  sale  on  execution  or  other  iinal  pro- 
cess  No  injustice  is  done  to  the  debtor  by  allowing  the  judgment 

lien  to  attach  to  the  property  claimed  as  a  homestead,  for  the  judgment  lien 
in  no  manner  interferes  with  his  occupancy,  nor  does  it  deprive  him  of  hi» 

home Our  constitution  is  silent  as  to  the  right  of  the  debtor  to  sell 

and  convey  his  homestead;  nor  does  it  declare  that  the  purchaser  shall 
have  any  right  beyond  those  he  would  acquire  under  an  ordinary  convey- 
ance of  real  property,  subject  to  existing  liens  and  encumbrances.  It  must 
be  evident  to  all  that  the  framers  of  the  constitution  did  not  intend  to  con- 
fer the  power  on  a  debtor  to  sell  his  homestead,  discharged  of  all  lien.  The 
constitution  itself  recognizes  an  estate  in  remainder,  and  a  termination  of 
the  homestead  estate.  The  fifth  section  of  article  12  declares:  'The  home- 
stead of  a  family  after  the  death  of  the  owner  thereof  shall  be  exempt  from 
the  payment  of  his  debts  in  all  cases,  during  the  minority  of  his  children, 
and  also  so  long  as  his  widow  shall  remain  unmarried,  unless  she  be  th» 
owner  of  a  homestead  in  her  own  right. '  This  clause  of  our  constitution 
clearly  discloses  the  intention  that  the  homestead  property  of  the  debtor, 
after  it  had  served  the  policy  of  the  law,  should  be  applied  to  the  payment 
of  debts,  instead  of  passing  to  his  heirs  discharged  of  all  liens  under  the 
statutes  of  descent  and  distribution."  On  the  other  hand,  the  better  rule, 
and  the  rule  supported  by  sounder  reasoning  as  well  as  authority,  undoubt- 
edly is  that,  "homesteads,  exempted  from  execution  by  statute  are  there- 
after, so  long  as  they  retain  their  homestead  character,  clear  from  all  judg- 
ment liens,  and  may,  notwithstanding  judgments  docketed  against  their 
owners,  be  by  them  conveyed  or  encumbered  without  furnishing  any  op- 
portunity for  such  liens  to  attach  "  :  2  Freeman  on  Judgments,  sec.  355. 
From  the  rule  that  the  lien  of  a  judgment  attaches  to  the  homestead  during 
its  occupancy  as  such,  remaining  dormant,  however,  while  such  occupancy 
continues,  but  springing  into  life  when  it  ceases,  flows  the  consequence  that 
the  debtor  cannot,  while  judgments  stand  against  him  unsatisfied,  mortgage 
or  sell  his  homestead  except  subject  to  the  liens  of  such  judgment;  that  if 
he  removes  from  such  homestead  witli  the  view  of  acquiring  another,  the 
judgment  lien  immediately  becomes  active,  and  the  premises  may  be  sold. 
An  insolvent  debtor  is  thus  reduced  to  a  mere  usufructuary  interest  in  his 
homestead,  the  enjoyment  of  which  depends  upon  uninterrupted  occupancy. 
He  can  neither  remove  from  it,  nor  encumber  it,  nor  sell  it,  even  for  the 
purpose  of  acquiring  another  homestead  more  suitable  to  his  condition  and 
wants.  If  it  is  an  urban  homestead,  it  may  become,  in  course  of  time,  sur- 
rounded with  unwholesome  and  offensive  manufacturing  establishments,  and, 
at  the  same  time,  if  ho  could  sell  it,  it  might  command  a  ready  price  for 
such  purposes.  Bat  he  cannot  escape  from  it  with  his  family,  without  sur- 
rendering it  to  his  creditors.  Such  a  homestead  may,  indeed,  be  the  asylum 
of  an  unfortunate  debtor,  but  under  the  operation  of  such  a  rule  it  may  also 
become  his  prison  and  his  grave  ":  Thompson  on  Homesteads  and  Exemp- 
tions, sec,  399. 
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Excess  over  Homestead  Subject  to  Judgment  Lien.  — In  all   of  the   state* 
granting  a  homestead  exemption,  quantitive  and  monetary  limits  as  to  the 
amount  or  quantity  of  land  which  may  be  held  as  a  homestead  are  fixed  by 
statute,  and  beyond  this  limit  protection  from  forced  sale  does  not  extend; 
and  it  would  seem,  upon  principle,  that  a  judgment  creditor  of  the  home- 
stead debtor  may,  by  proper  proceedings,  reach  so  much  of  the  property 
claimed  and  occupied  as  a  homestead  as  is  in  excess  of  the  quantity  or  value 
which  the  claimant  is  entitled  to  retain.     In  other  words,  that  the  excess 
above  the  statutory  homestead  valuation  is  subject  to  the  lien  of  a  judgment 
against  the  homestead  debtor:  2  Freeman  on  .Judgments,  sec.  355.     This 
doctrine  has  been  adopted  by  the  supreme  courts  of  several  of  the  states, 
notably  Illinois;  and  wherever  such  rule  is  maintained,  it  is  held  that  when 
the  premises  occupied  bj'  a  debtor  entitled  to  a  homestead  estate  therein  ex- 
ceed in  value  the  statutory  homestead  exemption  limit,  the  lien  of  a  judg- 
ment against  him  will  attach  to  such  excess  in  value,  and  it  is  subject  to  levy 
and  sale  under  execution  to  satisfy  such  judgment:  Haworth  v.  Travis,  67 
IlL  301;  Moriarty  v.  OaU,  112  111.  373;  Young  v.  Morgan,  89  111.   199;  Fish- 
hack  V.  Lane,  36  111.  437;  McDonald  v.  Crandall,  43  111.  231;  92  Am.  Dec. 
1 1 2;  Watson  y.  Doyle,  130  111.  415;  Eldridge  v.  Pierce,  90  111.  474;  Hardy  v.  <§«&- 
bacher,  62  Ala.  44;  Louden  v.  Yager,  91  Ky.  57;  Tingley  v.  Gregory,  30  Neb. 
196;  Leah  v.  Qay,  107  N.  C.  468.    In  Beckner  v.  Rule,  91  Mo.  62-64,  it  was  said: 
"Under  the  ruling  of  the  circuit  court,  a  homestead  once  assigned  might 
grow  to  be  three  or  four  times  the  amount  fixed  by  law,  and  yet  the  whole 
be  out  of  the  reach  of  creditors.     The  law  does  not  contemplate  such  results. 
The  debtor  may  have  a  homestead,  but  he  must  take  and  hold  it  subject  to 
the  fluctuations  in  value.     If,  in  course  of  time,  it  should  increase  in  value, 
so  as  to  be  worth  more  than  the  statutory  limit,  it  may  be  assigned  again, 
and  the  excess  applied  to  the  payment  of  his  debt."     When  the  property 
in  which  the  homestead  estate  is  claimed  and  exists  exceeds  in  value  the 
statutory  limit,  the  excess  is  unaffected  by  the  estate,  and  is  liable  to  the 
same  lien  of  judgments  as  other  property  of  the  homstead  claimant:  Watson 
V.  Doyle,  130  111.  415.     In  Eldridge  v.  Pierce,  90  111.  478,  it  was  said:  "Where 
the  property  in  which  this  estate  exists  exceeds  in  value  one  thousand  dol- 
lars, the  excess  is  plainly  unaffected  by  the  estate;  that  is  to  say,  the  excess 
is  liable  to  the  same  lien  of  judgment,  etc.,  and  to  be  aliened  in  the  same 
manner  that  other  real  property  of  the  householder  is."     And  to  the  same 
effect  is  the  case  of  Moriarty  v.  Qalt,  112  III.  373,  where  it  was  decided  that 
when  the  land  of  the  debtor  occupied  by  him  as  a  homestead  exceeds  the 
statutory  limit  in  value,  the  lien  of  a  judgment  against  such  debtor  attaches 
to  such  excess,  and  a  sale  by  the  debtor  of  his  interest  in  the  property  can- 
not divest  such  lien,  and  defeat  the  rights  of  the  judgment  creditor,  but 
such  lien  may  be  enforced  at  any  time  within  seven  years  from  the  date  of 
the  judgment.    Fishback  v.  Lane,  36  111.  437,  is  to  the  same  effect.    Improve- 
ments placed  npon  property  occupied  as  a  homestead,  and  thus  increasing 
its  value,  or  the  rise  in  value  thereof  after  the  attaching  of  a  judgment  lien, 
will  not  prevent  an  allotment  so  as  to  reach  the  excess  in  value  of  the  home- 
stead above  the  statutory  limit:  Haworth  v.  Travis,  67  III.  301.     Judgment 
liens  against  the  excess  in  value  of  the  homestead  over  the  amount  limited 
by  statute  will  be  paid  in  the  order  of  their  priority:  Tingley  v.  Gregory,  30 
Keb.  196;  and  no  matter  when  the  debts  of  judgment  creditors  may  have 
been  created,  the  debtor  has  a  right  to  demand  that  junior  mortgages  shall 
be  satisfied  out  of  the  proceeds  arising  from  the  sale  of  the  excess  above  the 
homestead,  in  preference  to  such  jiuigment  debts:  Leak  v.  Gay,  107  N.  C.  468. 
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In  California,  a  rule  exactly  contrary  to  that  maintained  in  a  majority  of 
the  states  is  firmly  established.  This  rule  is  stated  in  Sanders  v.  Russell, 
66  Cal.  119,  21  Am.  St.  Rep.  26,  that  though  a  homestead  is  in  value  largely 
in  excess  of  the  amount  allowed  by  law,  the  docketing  of  a  judgment  against 
the  homestead  owner,  and  the  levy  of  an  execution  under  such  judgment 
upon  the  homestead,  does  not  create  any  lien.  The  operation  of  the  levy 
of  such  execution  simply  serves  as  a  foundation  for  statutory  proceedings  for 
the  ascertainment  of  the  value  of  the  property  covered  by  the  declaration  of 
homestead,  and  the  procurement  of  an  order  of  court  for  the  partition  and 
sale  thereof,  and  the  application  of  the  excess  to  the  satisfaction  of  the  judg* 
ment.  The  same  doctrine  is  announced  in  Barrett  v.  Sims,  59  Cal.  615,  618, 
«nd  in  Lubbock  ▼.  McMann,  82  Cal.  226,  16  Am.  St.  Rep.  108. 
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[112  North  Caeolina,  283.] 

Husband  akd  Wife  —  Mortgage  by  Husband  ov  Crops  om  Wifb's 
Land  —  Sefaratb  Estate.  —  When  a  husband,  being  permitted  by  the 
wife  to  manage  and  control  her  land  for  the  purpose  of  supporting  herself 
and  family,  makes  a  mortgage  of  the  crops  thereon  for  supplies,  without 
the  joinder,  authority,  or  knowledge  of  the  wife,  and  with  notice  to  the 
mortgagee  of  her  ownership,  he  cannot  enforce  the  mortgage  as  against 
the  wife. 

Husbakd  and  Wife  —  Husband's  Mortgage  of  Wife's  Separate  Prop- 
erty —  Agency.  —  Although  the  wife  has  permitted  her  husband  to 
manage  and  control  her  land  for  several  years  for  the  purpose  of  sup- 
porting herself  and  family,  and  to  apply  the  crops  growing  thereon  to 
the  payment  of  supplies,  he  is  not  thereby  authorized,  as  her  agent,  to 
mortgage  such  crop,  without  her  knowledge  or  consent,  to  one  who  has 
notice  of  her  ownership. 

Husband  AND  Wife  —  Right  of  Husband  to  Mortgage  Wife's  Income. 
The  exclusive  receipt  by  the  husband  of  the  income  of  the  wife,  even 
during  the  entire  period  of  the  coverture,  does  not  confer  any  rights 
upon  him  in  or  to  her  property,  nor  take  away  his  liability  to  account 
for  such  income  for  at  least  one  year  preceding  a  demand.  Hence  he 
has  no  implied  power  to  anticipate  such  income  by  mortgaging  it  to  one 
having  notice  of  her  ownership. 

Husband  and  Wife  —  Separate  Property  of  Wife  —  Evidence  of 
Husband's  Rights  in.  —  Evidence  of  a  surrender  by  the  wife  to  her 
husband  of  her  rights  in  and  to  her  separate  property  during  the  joint 
occupancy,  must  be  positive  and  unequivocal  in  order  to  confer  upon 
him  any  proprietary  "interest  in  the  use  of  the  land. 

Husband  and  Wife  —  Mortgage  of  Crop  —  Intermixture  —  Who  must 
Bear  Loss.  —  When  a  husband,  prior  to  his  death,  lias  mortgaged  crops 
growing  on  his  own  and  his  wife's  land,  and  some  of  such  crops  are  in- 
termingled and  mixed  after  his  death  that  they  cannot  be  distinguished 
or  divided,  the  loss,  as  between  the  wife  and  the  mortgagee,  mnst  fall 
■pon  the  wife  as  the  party  entitled  to  the  possession  and  as  the  l)arty 
through  whose  fault  or  neglect  the  wrongful  mixture  has  occurred,  al- 
though she  would  otherwise  be  entitled  to  the  whole  of  the  crop  growa 
mpon  her  land. 
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G.  V.  Strong,  F.  A.  Woodard,  and  Battle  and  Mordecai,  for 

the  appellant. 

Woodard  and  Yarborough,  for  the  appellees. 

Shepherd,  C.  J.  1.  It  is  found  ])y  the  referee  that  the  feme 
defendant,  Mrs.  Thome,  "owned  in  her  own  right  all  of  the 
lands  upon  which  the  crops  of  1889  were  made,  except  five- 
sevenths  of  the  one  hundred  and  twenty-eight  acre  tract, 
which  belonged  to  her  husband,  W.  M.  Thorne,  deceased." 
The  plaintiff  claims  the  whole  of  these  crops  by  virtue  of  a 
mortgage  executed  by  the  husband  alone.  The  mortgage  re- 
cites the  ownership  of  the  wife;  and  indeed  it  is  not  pretended 
that  the  plaintiff  did  not  have  actual  notice  of  her  interest  in 
the  said  lands.  Mrs.  Thorne  did  not  know  of  the  execution 
of  the  mortgage,  and  there  is  nothing  whatever  to  show  that 
she  ever  authorized  her  husband  to  dispose  of  the  products  of 
her  lands  in  any  such  manner.  Neither  is  there  anything  to 
indicate  that  she  made  any  representations  or  did  any  act  by 
which  the  plaintiff  could  have  been  misled.  The  plaintiff, 
however,  relies  upon  the  fact  that  from  the  time  of  her  mar- 
riage up  to  the  death  of  her  husband,  in  September,  1889,  the 
latter  had  "  the  complete  control  and  management  of  his  and 
defendant's  lands  and  the  crops  made  on  the  same";  that  he 
expended  the  proceeds  of  the  crops  made  from  year  to  year 
in  the  support  of  the  family  and  the  purchase  of  supplies  to 
enable  him  to  conduct  and  carry  on  his  farming  operations, 
with  the  knowledge  of  the  said  wife."  It  also  appears  that 
the/ew«  defendant  knew  that  her  husband  obtained  supplies 
of  the  plaintiff  from  year  to  year,  but  had  no  knowledge  of 
the  execution  of  any  mortgages  on  the  crops. 

Upon  the  death  of  the  husband,  in  1889,  and  before  all  of 
the  crops  of  that  year  had  been  gathered,  the  plaintiff  seized 
the  same  under  legal  proceedings,  claiming  them  under  the 
said  mortgage.  It  appeared  that  the  corn  was  raised  wholly 
on  the  lands  of  the  wife,  and  his  honor  sustained  the  referee 
in  his  ruling  that  she  was  not  estopped  from  claiming  the 
same,  or  at  least  so  much  thereof  as  amounted  to  a  reasonable 
rent  for  the  occupation  of  her  said  lands. 

If  the  relation  of  landlord  and  tenant  existed  between  the 
husband  and  wife,  there  can  be  no  question  as  to  the  correct- 
ness of  the  ruling,  as  it  is  well  settled  that  the  lien  of  the 
landlord  prevails  over  that  of  a  mortgage  executed  by  the 
tenant  for  the  purpose  of  obtaining  supplies.     If  the  husband 
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was  acting  as  the  agent  of  the  wife,  the  plaintiff  would  b© 
equally  unfortunate,  as  we  are  unable  to  find  anything  in  the 
record  that  authorized  him  to  execute  a  mortgage  upon  the 
future  income  of  her  property.  She  did  not  expressly  author- 
ize him  to  exercise  such  a  power,  as  she  neither  knew  of  nor 
assented  to  the  execution  of  this  particular  mortgage,  nor  can 
the  authority  be  implied,  as  she  had  no  knowledge  of  the  ex- 
ecution by  him  of  similar  mortgages  during  previous  years. 
It  is  true  that  she  permitted  her  husband  to  control  and  man- 
age her  lands  for  the  purpose  of  supporting  herself  and  the 
family,  and  that  she  had  allowed  him  for  several  years  to  ap- 
ply the  crops  after  they  were  made  to  the  payment  of  sup- 
plies obtained  of  the  plaintiff.  This,  however,  was  not  done, 
so  far  as  she  was  concerned,  by  virtue  of  any  lien  or  mort- 
gage in  favor  of  the  plaintiff,  and  is  entirely  consistent  with 
the  not  unusual  acquiescence  of  the  wife  where  she  and  her 
husband  are  in  the  joint  occupation  of  her  lands,  the  husband 
receiving,  without  objection,  the  income  arising  from  the 
same.  Indeed,  the  law,  recognizing  the  peculiarity  of  such 
an  occupancy,  has  taken  care  that  in  such  cases  the  rights  of 
neither  party  shall  be  prejudiced  by  the  inequitable  conduct 
of  the  other.  While  it  recognizes  to  the  fullest  extent  the 
right  of  the  wife  to  the  exclusive  control  of  her  lands  and  its 
products  {Manning  v.  Manning,  79  N.  C.  300),  it  at  the  same 
time  provides  that  where  her  husband  has,  during  the  cover- 
ture, received  its  income  without  objection,  he  shall  not  be 
liable  to  account  '*  for  such  receipt  for  any  greater  [sum  than 
the  year  next  preceding  the  date  of  a  summons  issued  against 
him  in  an  action  for  such  income  ":     Code,  sec.  1837. 

It  appears,  however,  from  the  above  statute,  that  the  exclu- 
sive receipt  by  the  husband  of  the  income  of  the  wife,  even 
during  the  entire  period  of  the  coverture,  does  not  confer 
upon  him  any  rights  in  her  property,  nor  take  away  his  lia- 
bility to  account  for  its  income  for  at  least  twelve  months  pre- 
ceding a  demand.  If  such  an  acquiescence  in  the  control  of 
her  property  and  the  reception  of  its  income  does  not,  under 
the  statute,  exempt  the  husband  from  liability  to  account  as 
above  stated,  we  are  unable  to  see  how  it  can  be  regarded  as 
conclusive  evidence  of  an  implied  power  to  anticipate  the  in- 
come of  her  property  by  mortgaging  it  to  one  having  notice 
of  her  rights  and  thus  depriving  her  of  the  same  for  the 
year  preceding  the  death  of  her  husband.  It  is  very  evident 
from  the  terms  of  the  statute  that  the  policy  of  the  law  re- 
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quires  more  than  mere  acquiescence  to  so  extend  the  author- 
ity of  the  husband  as  agent.  This  view  is  in  harmony  with 
various  authors  who  hold  that  in  such  cases  a  stricter  degree 
of  proof  is  required.  Mr.  Bishop  says:  "  Under  various  cir- 
cumstances an  unmarried  woman,  by  permitting  another  per- 
son to  possess  and  use  her  property,  would  be  bound  by  any 
disposition  he  might  make  of  it,  on  the  ground  of  presumed 
agency,  where,  should  a  husband  do  the  same  thing,  the 
age:  icy  ought  not  to  be  inferred.  And  the  reason  is,  that  the 
relationship  of  husband  and  wife  implies  a  certain  occupancy 
of  her  property  by  him,  not  falling  within  what  would  be  the 
ordinary  course  of  things  if  the  relationship  did  not  exist": 
2  Bishop  on  Married  Women,  ed.  1875,  396. 

It  is  clear  that  in  the  present  case  there  was  nothing  more 
than  acquiesence  on  the  part  of  the  wife.  The  plaintiff  knew 
of  her  ownership,  and  it  was  his  own  folly  to  have  taken  a 
mortgage  upon  the  crops  from  the  husband  alone.  So  far 
from  making  any  representation  by  which  the  plaintiff  was 
misled,  it  appears  that  she  knew  nothing  whatever  of  the 
transaction,  and  it  is  clear  beyond  all  question  that  she  is  not 
estopped  by  reason  of  fraud.  "To  estop  a  married  woman 
from  alleging  a  claim  to  land  (and  the  rule  is  the  same  as  ap- 
plicable to  this  case)  there  must  be  some  positive  act  of  fraud, 
or  something  done  upon  which  a  person  dealing  with  her  or 
in  a  manner  affecting  her  rights  might  reasonably  rely,  and 
upon  which  he  did  rely,  and  was  thereby  injured":  Towles  v. 
Fisher,  77  N.  C.  437;  Weathersbee  v.  Farrar,  97  N.  C.  106. 
There  being  no  estoppel  by  fraud  and  nothing  more  than 
simple  acquiescence  in  the  acts  of  the  husband,  as  above 
stated,  we  cannot  hold  that  this  warranted  a  finding  that  the 
husband  was  authorized  to  execute  the  mortgage  in  question. 
Indeed,  he  does  not  pretend  to  have  executed  it  as  agent  of 
his  wife,  nor  is  there  anything  in  the  instrument  to  show  that 
he  undertook  to  contract  in  her  behalf.  This  latter  view 
alone  would  defeat  the  claim  under  the  mortgage  if  the  plain- 
tiff relied  entirely  upon  the  principle  of  agency:  Loftin  v. 
Crossland,  94  N.  C.  76. 

The  plaintiff's  counsel,  seeing  the  force  of  the  foregoing  ob- 
jections, contend  that  the  husband  was  neither  the  tenant  nor 
the  agent  of  the  wife,  but  the  owner  of  the  land  and  its  pro- 
ducts at  least  for  the  year  1889.  There  is  nothing  but  the 
circumstances  to  which  we  have  adverted  to  show  that  the 
wife  gave  him  the  land  for  that  or  any  other  year,  and  if,  as 
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we  have  seen,  her  simple  acquiescence  was  not  suflBcient  to 
exempt  the  husband  from  liability  to  account,  we  cannot  un- 
derstand how  it  could  confer  upon  him  a  future  ownership  of 
the  land  or  its  income.  It  is  true  that  the  wife  could  upon  a 
fair  consideration  have  given  the  land  by  parol  to  the  hus- 
band for  a  period  less  than  three  years:  Code,  sec.  1835;  but 
in  view  of  the  reasons  we  have  given,  we  are  quite  sure  that 
no  such  agreement  existed.  There  is  an  intimation  in  George 
V.  High,  85  N.  C.  99,  that  an  express  agreement  is  necessary 
to  bar  the  wife's  right  to  an  account,  and  this  would  seem  to 
apply  also  to  the  present  case.  Moreover,  it  is  to  be  observed 
that  the  finding  of  the  referee  does  not  go  to  the  extent 
claimed  by  the  plaintiff,  as  the  words  "control  and  manage- 
ment "  in  themselves  imply  an  agency  rather  than  a  proprie- 
tary interest  in  the  use  of  the  land.  All  of  the  authorities 
sustain  the  principle  that  the  evidence  of  a  surrender  of  the 
rights  of  the  wife  to  the  husband  during  the  joint  occupancy 
must  be  positive  and  unequivocal,  and  this  "is  for  the  reason 
that  (in  the  general  experience  of  the  past  at  least  if  not  in 
the  philosophy  of  the  present)  the  wife  is  under  the  control 
of  and  subordinate  to  the  husband;  and  neither  good  law  nor 
sound  reason  will  require  the  wife  to  destroy  the  peace  of  her 
family  and  endanger  the  marriage  relation  by  open  repudia- 
tion or  hostile  conduct  towards  her  husband,  in  order  to  save 
her  property  from  liability  for  his  unauthorized  contracts": 
2  Bishop  on  Married  Women,  396. 

To  hold  that  under  the  present  circumstances  the  wife  hag 
stripped  herself  of  the  income  of  her  estate  or  authorized  a 
mortgage  of  its  future  products,  would  produce  much  confu- 
sion respecting  the  enjoyment  of  her  separate  estate  in  con- 
nection with  her  husband.  It  is  better  that  the  law  should 
require  her  positive  and  unequivocal  absent  than  to  destroy 
the  domestic  tranquility  by  forcing  her,  at  the  peril  of  forfeit- 
ing her  rights,  to  exercise  a  constant  and  irritating  surveil- 
lance over  the  conduct  of  her  husband  in  the  management 
and  cultivation  of  her  lands  for  their  joint  support.  No  in- 
convenience can  result  from  such  a  ruling,  as  it  is  quite  easy 
for  a  party  making  advances  to  require  that  she  be  joined  as 
a  party  to  the  mortgage. 

Our  conclusion  therefore  is  that  the  wife  is  the  legal  owner 
of  the  crops  as  incident  to  her  ownership  of  the  lands  upon 
which  they  were  raised  and  it  must  therefore  follow  that  she 
is  entitled  to  the  possession  of  the  same. 
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2.  As  to  the  corn  there  seems  to  be  no  difficulty,  as  it  was 
identified  as  having  been  raised  wholly  upon  the  landb  of 
Mrs.  Thorne.  As  to  the  other  crops  it  is  found  that  they  are 
so  "  intermingled  and  mixed "  with  those  raised  upon  the 
lands  of  the  husband  "  that  it  cannot  be  determined  how 
much  was  raised  upon  the  lands  of  said  Thorne,  deceased, 
and  the /me  defendant  respectively." 

The  confusion  having  been  effected  without  the  consent  of 
either  party,  it  is  clear  that  if  the  crops  can  be  distinguished, 
the  rights  of  neither  will  be  affected;  nor  will  this  result  follow 
although  the  crops  cannot  be  distinguished,  if,  being  of  th» 
same  nature  and  value,  a  division  can  be  made  of  their  pro- 
portionate value:  Robinson  v.  Holt,  39  N.  H.  557;  75  Am. 
Dec.  233,  and  the  numerous  authorities  cited. 

The  referee  finds,  in  effect,  that  he  can  neither  distinguish 
the  crops  nor  ascertain  their  proportionate  value.  In  such  a 
case  the  law  is,  "  that  the  party  who  occasions  or  through 
whose  fault  or  neglect  occurs  the  wrongful  mixture  must  bear 
the  whole  loss":  Robinson  v.  Holt,  39  N.  H.  557;  75  Am.  Dec. 
233.  His  honor  very  properly  ruled  that  under  these  circum- 
stances the  loss  must  fall  upon  the  feme  defendant,  as  we 
must  infer  from  the  finding  of  the  referee  that  the  confusion 
was  caused  by  "her  conduct  in  permitting  W.  M.  Thorne,  de- 
ceased, to  cultivate  and  intermix  said  crops,  and  her  son, 
W.  W.  Batts,  administrator  of  said  deceased,  to  intermix 
them  in  the  same  manner  after  his  death."  It  is  true  that 
this  was  done  by  her  "  tacit "  consent  only,  but  it  was  the  re- 
sult at  least  of  her  neglect  to  see  that  the  crops  were  not  in- 
termixed. She  had  the  control  of  her  lands  and  the  crops- 
thereon,  and  it  was  her  duty  to  have  kept  the  crops  distinct 
from  the  husband's  if  she  intended  to  insist  upon  her  legal 
right  to  the  same.  It  may  be  urged  that  it  was  equally  the 
plaintiff's  duty  to  see  that  the  husband's  crops  were  properly 
gathered  and  stored,  but  to  this  it  may  be  answered  that  he 
had  a  right  to  assume  that  this  would  be  done  by  the  feme 
defendant  and  her  son,  the  administrator.  She  was  in  pos- 
session of  her  own  lands  and  presumably  in  possession  as 
tenant  in  common  of  those  upon  which  the  husband's  crops 
were  raised.  She  and  her  son  seem  to  have  taken  control  of 
the  crops  after  the  death  of  her  husband,  and  it  is  found  that 
she  permitted  either  her  husband  or  son,  or  both,  to  mix  the 
same.     We  must  infer  that  by  permitting  she  at  least  knew 
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of  the  intermixing  and  did  not  object,  and  this  would  be 
*'  neglect "  within  the  principle  of  the  authority  cited. 

On  the  other  hand  the  plaintifif  had  but  a  lien  on  the  crops 
of  the  husband  and  no  right  to  the  possession  of  the  land, 
and  in  the  absence  of  any  knowledge  that  the  crops  would  be 
confused  with  those  of  the  feme  defendant,  he  had  nothing  to 
incite  him  to  extraordinary  diligence.  He  cerf&inly  knew 
nothing  of  the  intermixing  and  had  no  opportunity,  as  did 
the  feme  defendant,  to  object  to  the  same.  Taking  all  of  the 
circumstances  into  consideration,  we  think  his  right  is  supe- 
rior to  that  of  the  feme  defendant  and  that  the  ruling  below 
must  be  aflBrmed.  Indeed,  upon  looking  over  the  whole  rec- 
ord, we  are  inclined  to  the  belief  that,  after  all,  this  result 
contributes  very  greatly  to  an  equitable  settlement  of  the 
whole  controversy. 

Affirmed.  ^ 

Husband  akd  Wifb  —  How  Far  Wifb  is  Bound  bt  Acts  o»  Husband 
JkB  HBB  AoENT.  —  A  married  woman  who  is  possessed  of  a  separate  estate, 
and  is  engaged  in  conducting  a  separate  business,  may  employ  her  husband 
to  carry  on  such  business:  Third  Nat.  Bank  v.  Ouenther,  123  N.  Y.  568;  20 
Am.  St.  Rep.  780;  and  if,  while  acting  as  such  agent,  he  purchases  articles 
for  the  benefit  of  her  separate  estate,  she  is  liable  for  the  price  thereof: 
Brown  v.  Thovwon,  31  S.  C.  436;  17  Am.  St.  Rep.  40.  A  wife  cannot  be 
bound  by  the  unauthorized  statement  of  her  husband  regarding  her  separate 
property:  Wright  v.  Towle,  67  Mich.  255;  nor  will  her  acquiescence  in  a 
Terbal  sale  by  her  husband  of  personal  property  belonging  to  her  separate 
estate  for  the  payment  of  his  debts,  nor  her  declaration  that  "it  was  all 
right,"  pass  title  as  against  her:  Stout  v.  Kinsey,  90  Ala.  546;  but  where  he 
is  acting  in  the  management  of  her  property,  and  his  action  naturally  tends 
to  accomplish  her  known  wishes  in  regard  to  it,  little  evidence  is  needed  to 
warrant  an  inference  that  the  action  was  authorized  by  her:  Simea  v.  Bock- 
toell,  156  Mass.  372.  Whether  he  has  been  constituted  her  agent  is  a  ques< 
tion  of  fact  for  the  jury:  Brown  v.  Thomson,  31  S.  0.  436;  17  Am.  St.  Rep. 
40.  She  may  also  be  estopped  by  her  own  conduct  to  deny  the  liability  of 
her  separate  estate  for  the  debts  of  her  husband,  as  where  she  permits  him  to 
do  business  in  his  own  name  with  her  own  property,  and  incur  debts  on  the 
faith  that  he  was  the  owner  thereof:  Early  v.  Wihon,  31  Neb.  458,  following 
Roy  V.  McPherson,  11  Neb.  197;  but  such  liability  will  notarise  merely  be- 
oause  she  allows  him  to  have  a  general  use  of  and  control  over  the  estate 
onnsistent  with  their  common  interests:  Dean  v.  Bailey,  50  111.  481;  99  Am. 
D  -.  533. 

Personal  Property,  Conjosion  of:  See  generally  note  to  Puld/er  ▼. 
Page,  54  Am.  Dec.  589-597.  The  doctrine  as  to  confusion  of  goods  is:  If 
the  goods  can  be  distinguished  and  separated,  each  may  claim  his  own.  If 
the  goods  are  of  the  same  nature  and  value,  as  corn,  tea,  etc.,  then  each 
may  claim  his  aliquot  part;  but  if  the  mixture  is  not  distinguishable,  nor 
an  aliquot  division  possible,  then  the  party  through  whose  neglect  or  default 
the  wrougfal  mixture  has  occurred  must  bear  the  whole  loss:  Robinson  v. 
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H^att,  39  N.  H.  557;  75  Am.  Dec.  233;  HesseUine  v.  Stockwell,  30  Me.  237;  50 
Am.  Dec.  627;  Sims  v.  Glazener,  14  Ala.  695;  48  Am.  Dec.  120;  Inglehnght 
V,  Hammond,  19  Ohio,  337;  53  Am.  Dec  430;  Gates  v.  Si/le  Boom  Co.,  70 
Mich.  309  (citing  numerous  authorities);  Claflin  v.  ContinentalJersey  Worhi, 
S5  Ga.  27;  8tont  v.  Quaal^  36  Minn.  46;  Lang  v.  Dougherty,  74  Tex.  226. 
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JuDajiKNTS  —  OoNOLTJSiVENBSs  OF  —  Attobney's  Authoritt. — When  % 
petition  for  the  sale  of  land,  filed  by  an  attorney  on  behalf  of  a  widow 
and  heirs,  results  in  a  judgment  and  sale  thereunder,  such  judgment 
cannot  be  attacked,  either  directly  or  collaterally,  by  such  heirs  on  the 
ground  that  the  attorney  had  no  authority  to  represent  them.  Such 
authority  is  conclusively  presumed  as  to  purchasers  under  the  judg- 
ment who  are  ignorant  of  the  attorney's  want  of  authority. 

Judgments  —  Attorney's  Authority  —  Presumption.  —  A  party  about 
to  purchase  land  under  a  judgment  of  a  court  having  jurisdiction  of  the 
parties  and  the  subject-matter  is  not  bound  to  inquire  into  the  author- 
ity of  the  attorneys  who  profess  to  represent  such  parties.  Such  au- 
thority is  conclusively  presumed. 

Execution  Sales  —  Duty  of  Purchaser.  —  A  stranger  to  an  action  hav- 
ing no  notice  of  any  fraud  or  irregularity  in  the  judgment  under  which 
he  purchases  need  only  inquire  whether  or  not  the  court  from  which 
the  execution  issued  had  jurisdiction  of  the  parties  and  of  the  subject- 
matter. 

Exectttion  Sales  —  Inadequacy  of  Price  as  Ground  for  Avoiding.  — 
Inadequacy  of  price  at  an  execution  sale  of  land  cannot  affect  the  pur- 
chaser's title  when  he  had  no  notice  of  any  fraud  or  irregularity  in  the 
Judgment  under  which  he  purchased  and  to  which  he  is  a  stranger. 

Action  to  set  aside  a  judgment  as  fraudulent  and  to  re- 
cover land  sold  under  execution  issued  thereon.  Judgment 
for  the  plaintiffs,  and  defendants  appealed. 

Batchelor  and  Devereux,  and  Armistead  Jones,  for  the  ap- 
pellants. 

George  H.  Snow,  and  Battle  and  Mordecai,  for  the  appelleea. 

BuRWELL,  J.  The  lot  of  land  in  controversy  in  this  action 
was  owned  at  the  time  of  his  death,  in  1851,  by  S.  W.  Wil- 
liams, to  whose  widow,  Polly  Williams,  it  was  assigned  as 
dower.  She  died  in  1886.  His  heirs  at  law  were  his  six 
children,  three  of  whom,  to  wit,  W.  Gaston  Williams,  Frank 
N.  Williams,  and  Mary  J.  Smith,  are  plaintiffs,  each  claim- 
ing one-sixth  part  of  said  lot.  The  children  of  a  daughter 
who  died  in  1878,  and  who  was  the  wife  of  the  plaintiff,  E. 
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JefTerson  Smitb,  are  also  plaintiffs,  and  claim  one-sixth  part 
of  said  lot  as  heirs  of  their  mother.  The  other  two  children 
of  S.  W.  Williams  are  not  parties  to  this  action. 

It  is  alleged  in  the  complaint  that  the  defendants  hold  said 
lot  under  the  widow,  who  died  as  above  stated  in  1886,  and 
also  under  a  deed  made  to  the  defendant  Emily  Johnson  by 
T.  F.  Lee,  sheriflf  of  Wake  County,  dated  April  26,  1873,  he 
having  sold  the  lot  according  to  law  on  April  7,  1873,  under 
an  execution  issued  to  him  from  the  superior  court  of  said 
county  against  the  widow  and  children  of  S.  W.  Williams 
and  also  against  I.  J.  Flowers,  the  husband  of  one  of  the 
daughters,  and  Jefferson  Smith  (one  of  the  plaintiffs  in  this 
action),  the  husband  of  another  daughter,  for  a  bill  of  costs 
amounting  to  sixteen  dollars  and  ten  cents,  the  consideration 
expressed  in  said  deed  being  eighteen  dollars  and  filve  cents, 
bid  by  said  defendant. 

It  is  further  alleged  that  the  judgment  for  costs,  upon  which 
the  said  execution  was  issued,  was  irregular  and  fraudulent- 
And  the  plaintiffs  demand  judgment:  1.  That  the  said  judg- 
ment "be  set  aside  as  to  these  plaintiffs  as  being  irregular 
and  fraudulent";  2.  That  the  deed  from  T.  F.  Lee,  sheriff,  to 
Emily  Johnson  be  delivered  up  for  cancellation;  and  3.  That 
they  are  the  owners  of  the  land  described  in  the  complaint. 

The  primary  object  of  this  action  is,  therefore,  to  have  a 
judgment  rendered  against  the  plaintiffs  in  the  superior  court 
of  Wake  County  in  1872  declared  void  because  of  fraud,  and 
thus  destroy  the  force  and  validity  of  defendant's  title  under 
the  deed  made  to  her  by  the  sheriff. 

In  the  complaint  first  filed  the  plaintiffs  only  alleged  their 
ownership  of  the  lot  in  controversy,  and  that  defendants  un- 
lawfully withheld  the  same  from  them,  and  demanded  pos- 
session thereof.  The  amended  complaint  changes  the  object 
of  their  suit  to  that  above  stated,  their  learned  counsel  thus 
conceding,  as  it  seems,  that  they  cannot  oust  the  defendant 
from  the  land  until  they  have  first  had  vacated  and  set  aside 
the  judgment,  execution,  and  sheriff' s  deed  thereunder,  which 
constitute,  as  we  think,  the  defendant's  only  muniment  of 
title. 

Upon  the  evidence  adduced,  and  under  the  instructions  of 
his  honor,  the  jury  have  found  that  this  judgment  against 
the  plaintiffs  was  procured  by  the  fraud  of  the  widow,  th» 
life  tenant,  and  that  the  defendant  Emily  Johnson  had  no- 
tice of  this  fraud  when  she  bought  the  land  at  the  execution 
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sale  made  under  said  judgment;  and  because  of  this  fraud 
and  defendant's  notice  thereof,  it  was  adjudged  that  the  judg- 
ment, execution,  and  deed  were  void. 

Upon  the  trial  the  counsel  for  the  defendants  contended 
that  there  was  no  evidence  that  their  clients  had  any  notice 
of  the  alleged  fraudulent  conduct  of  the  widow,  and  that  the 
evidence  offered  to  establish  that  fraud  was  incompetent 
rgninst  them. 

His  honor  decided  that  the  evidence  offered  to  establish 
the  alleged  fraud  was  competent  against  the  defendants,  and 
that  there  was  evidence  from  which  the  jury  might  infer  that 
defendants  had  notice  of  that  fraud,  and  he  so  instructed  the 
jury.     In  these  respects  we  think  he  erred. 

There  seems  to  be  little  conflict  in  the  testimony  offered  by 
the  parties  on  the  trial,  and  the  conflict  is  about  matter  that 
appears  to  us  immaterial. 

It  is  alleged  in  the  complaint  and  admitted  in  the  answer 
that  at  fall  term,  1863,  of  the  court  of  equity  of  Wake  County^ 
an  ex  parte  petition  was  filed  by  the  late  Sion  H.  Rogers,  a 
practising  attorney  of  that  court,  in  behalf  of  the  widow  and 
heirs  of  S.  W.  Williams  (the  husbands  of  the  femes  covert  be- 
ing also  parties),  asking  that  a  sale  of  the  lot  here  in  contro- 
versy be  made,  in  order  that  the  fund  arising  from  such  sale 
might  be  reinvested  in  a  tract  of  land  to  be  held  by  the  widow 
for  life,  and  then  to  each  of  the  other  petitioners  as  tenants 
in  common,  according  to  their  rights  in  the  lot  sold.  This 
was  accompanied  by  an  aflBdavit  of  two  persons  that  it  was 
for  the  interest  of  all  the  parties  that  the  sale  should  be  made 
and  the  fund  invested  as  proposed.  No  orders  or  decrees 
seem  to  have  been  made  while  the  cause  was  pending  in  the 
court  of  equity,  but  it  was  transferred  to  the  superior  court  in 
1868,  and  was  continued  from  term  to  term  till  fall  term, 
1872,  when  a  judgment  was  entered  against  the  petitioners 
for  costs,  amounting  to  sixteen  dollars  and  ten  cents,  and 
execution  was  issued  and  a  sale  was  made  to  defendant  Emily 
Johnson  as  heretofore  stated.  She  was  in  possession  of  the 
premises  at  the  time  of  the  sale,  and  had  been  in  possession 
since  November,  1863,  when  she  had  purchased  the  lot  at  the 
price  of  two  thousand  five  hundred  dollars  from  one  Overby, 
who  had  bought  it  from  W.  H.  High  on  the  third  day  of 
November,  1863.  High  had  purchased  it  on  the  second  day 
of  August,  1863,  from  one  Harris  Flowers,  and  the  latter 
held  it  under  the  following  contract:  — 


616  Williams  v.  Johnson.  [N.  Carolina, 

"Whereas  the  undersigned  have  this  day  sold  to  Harris 
Flowers  and  his  heirs  a  lot  of  ground  near  the  city  of  Raleigh 
....  for  the  sum  of  fourteen  hundred  dollars;  and  whereas, 
some  of  the  parties  interested  are  under  age:  Now,  know  ye, 
that  the  undersigned  Polly  Williams,  David  Williams,  and 
S.  N.  Williams  bind  themselves,  their  heirs,  executors,  and 
administrators,  to  make  to  the  said  Harris  Flowers  and  his 
heirs  a  good  and  indefeasible  title  to  the  same,  or  cause  to  be 
made  such  title  by  procuring  a  decree  of  the  court  of  equity 
securing  said  title,  or  by  procuring  the  execution  of  a  proper 
deed  from  the  parties  interested,  whether  of  age  now,  or  of 
nonage;  and  in  default  thereof  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  in  the  full  and  just  sum  of  four- 
teen hundred  dollars,  and  all  interest  from  this  date,  and  all 
such  costs  as  he  may  be  put  to  by  reason  of  a  failure  to  have 
said  title  made  as  above  obligated.     In  witness  whereof,"  etc. 

This  contract  was  executed  in  July,  1863,  and  was  regis- 
tered soon  after  its  execution,  and  the  recitals  in  her  deed 
were  such  as  to  give  notice  to  her  that  those  under  whom  she 
held  claimed  under  this  contract. 

It  was  also  proved  that  for  two  years  prior  to  her  purchase 
of  the  lot  in  1863  the  defendant  Emily  Johnson  had  occupied 
it  as  tenant  of  the  widow,  Polly  Williams,  to  whom  she  was 
connected  by  marriage,  her  brother  having  married  a  sister 
of  Polly  Williams. 

Such  being  the  relation  of  the  parties  to  one  another  and  to 
the  matter  in  controversy,  the  plaintiffs  insist  that  they  shall 
be  permitted  to  prove  that  the  petition  in  the  court  of  equity 
of  Wake  County  for  the  sale  of  the  lot  and  the  reinvestment 
of  the  furtd  was  filed  by  Sion  H.  Rogers  at  the  instance  and 
request  of  the  widow,  and  that  neither  he  nor  she  had  any 
authority  from  the  plaintiffs  to  file  that  petition,  and  that 
they  had  never  ratified  their  action  —  that  they  were  indeed 
ignorant  of  the  fact  that  such  a  petition  had  been  filed,  op 
that  any  judgment  for  costs  had  been  entered  against  them, 
or  that  any  sale  had  been  made  thereunder  till  shortly  before 
the  bringing  of  this  action,  and  that  this  petition  was  filed  by 
the  widow  without  the  knowledge  or  consent  of  the  heirs,  and 
this  judgment  for  costs,  that  had  not  been  earned  was  entered, 
and  this  sale  under  execution  was  made  to  cheat  and  defraud 
the  heirs  of  S.  W.  Williams  of  their  reversion  in  this  lot. 

The  charge  of  fraud  brought  at  this  late  day  by  the  plain- 
tiffs against  their  mother  is  founded  upon  the  idea  not  that 
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she  did  directly  any  act  to  deprive  them  of  their  title,  but 
that,  without  any  authority  from  them,  she  employed  a  most 
respectable  solicitor,  able  and  faithful,  to  ask  a  court  of  equity 
to  sell  the  lot  and  itself  invest  the  proceeds  in  other  real  es- 
tate. 

We  deem  it  unnecessary  to  discuss  the  evidence  that  tends 
to  prove  or  disprove  this  charge  of  fraud,  for  we  find  no  testi- 
mony that  in  our  opinion  in  any  way  goes  to  show  that  the 
defendant  Emily  Johnson  knew  that  the  solicitor  who  filed 
the  petition  was  acting  without  authority  from  the  clients  he 
professed  to  represent,  or  that  the  widow  was  contriving  to 
cheat  and  defraud  her  own  children.  The  facts  that  she  was 
distantly  connected  with  the  widow  by  marriage,  and  that 
she  and  her  husband  had  occupied  the  lot  from  1861  to  1863 
as  her  tenants  go  for  nothing.  The  recitals  in  her  deed  point- 
ing, as  plaintiff's  contend,  to  the  contract  made  by  the  widow 
and  set  out  above  in  full,  seem  to  us  rather  an  assurance  that 
the  proceeding  to  perfect  the  title  through  the  intervention  of 
a  court  of  equity  was  properly  instituted,  and  that  all  the 
parties  to  the  petition  had  come  into  that  court  and  sub- 
mitted themselves  to  its  jurisdiction,  than  the  contrary. 

As  the  defendant  had  no  notice  that  the  solicitor  had  no 
authority  to  represent  the  petitioners,  it  is  conclusively  pre- 
sumed as  to  her  that  he  did  have  such  authority,  and  no  evi- 
dence tending  to  disprove  the  existence  of  such  authority 
should  have  been  admitted  to  overthrow  rights  which  she  had 
acquired  while  ignorant  of  such  want  of  authority. 

Attorneys  and  solicitors  are  officers  of  the  courts.  They 
are  expressly  empowered  to  represent  litigants,  plaintiffs,  and 
defendants,  and  parties  who  are  about  to  acquire  rights  under 
the  judgments  of  courts  are  not  at  all  bound  to  inquire  into 
the  authority  of  the  attorneys  who  profess  to  represent  the 
plaintifi's  or  petitioners.  It  is  said  of  such  persons  that  they 
"come  into  court  by  their  attorney";  it  is  not  permitted  to 
them  to  say  that  they  did  not  so  come  when  the  rights  of  in- 
nocent third  persons  have  intervened. 

So  far  then,  as  concerns  the  defendants,  the  court  of  equity 
of  Wake  County  and  its  successor,  the  superior  court,  had 
jurisdiction  of  the  persons  named  as  petitioners  in  the  peti- 
tion for  the  sale  of  the  lot,  and,  if  it  is  conceded,  as  plain- 
tiffs contend,  that  there  was  no  decree  for  the  sale  of  the  lot, 
still  a  judgment  against  the  petitioners  for  costs,  not  excepted 
to  or  appealed  from,  was  binding  upon  them;  for  they  were 
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to  all  intents  and  purposes  present  in  court  and  subject  to  ita 
'Orders  and  judgments  made  in  that  proceeding.  Upon  this 
judgment  for  costs,  which  the  plaintiffs  now  say  they  did  not 
owe,  but  to  which  they  then,  though  in  theory  present  in 
court,  offered  no  objection,  an  execution  was  issued  and  a 
sale  was  made.  To  that  sale  the  defendant  went  in  the  per- 
Bon  of  her  agent.  She  and  the  heirs  were  antagonists.  Their 
interests  required  that  they  should  pay  off  this  judgment  for 
costs,  and  thus  save  their  reversionary  interests  from  sale. 
Her  interests  demanded  that  she  should  perfect  her  defective 
title  at  as  little  cost  to  herself  as  possible.  She  had  a  right 
to  presume  that  the  sheriff  had  notified  each  one  of  the  heirs 
of  the  sale,  for  the  law  (Acts  1868,  1869,  c.  237,  sec.  11)  re- 
quired him  to  do  so,  and  he  was  liable  for  damages  if,  through 
his  failure  to  so  notify  them,  any  loss  came  to  them.  Being 
a  stranger  to  the  judgment,  all  that  she  was  required  to  ascer- 
tain was  that  an  officer  was  making  the  sale  and  that  he  was 
empowered  to  do  so  by  a  court  of  competent  jurisdiction:  Bur- 
ton V.  Spiers,  92  N.  C.  503.  She  was  not  called  upon  to  bid 
against  herself,  and  under  the  circumstances  that  surrounded 
her,  she  acquired  by  her  bid  and  the  deed  made  pursuant 
thereto  a  good  title  against  the  heirs  of  S.  W.  Williams,  named 
in  the  execution,  and  their  heirs;  for,  having  no  notice  of  any 
irregularity  or  fraud  in  the  judgment  under  which  she  bought, 
as  we  have  seen,  she  had  only  to  inquire  if  the  court  from 
which  the  execution  issued  had  jurisdiction  of  the  parties  and 
the  subject-matter:  England  v.  Garner^  90  N.  C.  197,  and  the 
cases  there  cited. 

And  as  she  was,  as  we  have  seen,  in  no  way  connected  with 
the  alleged  fraud,  the  smallness  of  the  price  at  which  the  lot 
was  bid  off  by  her  cannot  affect  her  title.  These  plaintiffs 
cannot  be  heard  to  complain  that  their  property,  sold  under 
an  execution  of  which  they  had  notice  (and  as  to  these  de- 
fendants such  notice  is  conclusively  presumed),  brought  too 
little.  In  Durant  v.  Crowell,  97  N.  C.  367,  the  inadequacy  of 
the  price  bid  by  the  defendant,  and  at  which  the  sale  was 
confirmed  to  her,  was  held  to  be  a  fact  from  which  she  should 
have  inferred  that  the  title  of  the  party  whose  title  she  acquired 
was  not  free  from  equities  of  the  plaintiffs,  but  no  such  conten- 
tion was  made  as  that  she  did  not  acquire  for  the  small  sum 
bid  the  title  of  the  party  whose  interest  in  the  land  was  offered 
for  sale.  Creditors  of  the  execution  debtor  may  use  inade- 
quacy of  price  bid  as  evidence  of  fraud  and  collusion  between 
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the  purchaser  and  the  debtor  as  in  Osborne  v.  WilJces,  108  N.  C. 
671,  but  no  case  can  be  found,  we  think,  .that  sustains  the* 
plaintiffs  in  their  contention  that  they  can  use  the  inadequacy 
of  price  to  destroy  the  title  of  one  who  bought  their  land  at 
execution  sale. 

Taking  this  view  of  the  matter  in  controversy,  we  do  not 
deem  it  necessary  to  consider  seriatim  all  the  exceptions  taken 
by  defendants.  They  are  entitled  to  a  new  trial,  and  it  is  so 
ordered.  

Clark,  J.,  dissented,  and,  after  stating  the  facts,  said:  "The  plaintiffs 
once  owned  this  land.  They  have  not  parted  with  it  by  conveyance.  They 
have  received  nothing  for  it.  There  is  no  presumption  or  limitation  against 
them  by  possession  or  lapse  of  time,  nor  are  they  in  any  way  estopped. 
They  have  been  deprived  of  the  property  upon  the  evidence  adduced  and 
according  to  the  facts  found  by  the  jury,  by  a  judgment,  execution,  and  sale 
in  a  case  to  which  they  were  not  parties.  They  have  not  had  '  due  process 
of  law,'  nor  has  there  been  any  judgment  against  them  according  to  'the  law 
of  the  land.'  The  plaintiflFs  having  been  named  as  parties  to  the  legal  pro- 
ceedings in  which  the  judgment  for  costs  was  rendered  under  which  the 
land  was  sold,  every  presumption  is  that  they  were  parties.  But  they  have 
conclusively  rebutted  that  presumption.  The  jury  have  found  that  they 
were  not  only  not  parties  to  the  action,  but  never  had  any  notice  of  the  pro- 
ceedings or  the  judgment  and  sale. 

"Under  these  circumstances  the  plaintiffs  should  recover  the  land  which 
has  never  legally  passed  from  them.  It  is  true  that  when  counsel,  who  are 
able  to  respond  in  damages,  represent  parties  to  an  action  without  their  au- 
thority, the  court  may  uphold  the  title  of  an  innocent  purchaser  at  a  sale 
under  a  decree  in  the  cause,  because  then  the  owner  of  the  land  is  not  de< 
prived  of  his  property  without  compensation:  University  v .  Lassiter,  83  N.  C. 
38.  But  here  the  counsel  is  dead,  and  the  essential  fact  that  the  plaintiffs 
can  get  compensation  for  their  property  out  of  his  estate  does  not  appear. 
They  have  no  remedy  except  to  regain  their  own.  Doubtless  the  counsel, 
misled  by  Polly  Williams,  honestly  thought  he  represented  these  parties. 
Nor  is  this  like  the  case  where  there  is  defective  service  upon  a  minor  who 
appears  by  guardian,  which  defect  is  cured  by  statute:  Code,  sec.  387;  Har- 
rison V.  Han-iaon,  106  N.  O.  282.  The  proceeding  here  was  not  merely  ir- 
regular; it  was  void. 

"  It  should  be  further  noted  that  in  University  v.  Lassiter,  83  N.  C.  38,  the 
defendant  had  been  served  with  process,  and  being  thereby  fixed  with  notice 
of  all  orders  and  decrees  in  the  cause,  he  was  bound  by  them,  and  it  was  his 
own  negligence  that  he  allowed  an  attorney  to  appear  for  him  whom  he  had 
not  authorized.  Here  these  plaintiffs  were  neither  parties,  nor  had  any  no- 
tice of  the  pendency  of  such  proceeding." 

"In  1  Freeman  on  Judgments,  sec.  120  a,  it  is  said:  "Any  judgment  ren- 
dered against  one  who  has  neither  voluntarily  appeared  nor  been  served  with 
process  must  be  treated  as  void  ":  Qrantham  v.  Kennedy,  91  N.  C.  148. 

"In  1  Freeman  on  Judgments,  sec.  117:  'A  void  judgment  is,  in  legal 
effect,  no  judgment.  By  it  no  rights  are  divested;  from  it  no  rights  can  be 
obtained.  Being  worthless  in  itself,  all  proceedings  founded  upon  it  are 
equally  worthless.     It  neither  binds  nor  bars  anyone.     The  purchaser  at  a 
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sale  by  virtue  of  its  authority  finds  himself  without  title  and  without  re* 
dress.  * 

"In  section  128  the  learned  author  discusses  the  effect  of  the  nnauthorw 
ized  appearance  by  attorney,  and  holds  that  by  the  weight  of  authority  % 
judgment  based  on  that  ground  can  be  impeached  even  collaterally.  It 
■would  be  strange  if  this  were  not  so,  since  the  attorney  cannot  by  accept* 
ance  of  process  bring  his  recognized  client  into  court.  A  fortiori  he  can- 
not by  a  simple  entry  on  the  docket  bring  in  as  a  party  one  who  is  in  fact 
not  a  client." 

"In  2  Freeman  on  Judgments,  sec.  499:  The  doctrine  of  the  binding  effect 
of  the  unauthorized  appearance  of  counsel  is  shown  to  be  repudiated  by  all 
of  the  later  cases,  as  subversive  of  natural  justice." 

Mr.  Justice  Clark  then  reviewed  some  of  the  cases  as  follows:  Oimea  T. 
Ta/t,  98  N.  C.  193,  only  decides  that  purchasers  at  judicial  sales  will  be 
protected  against  errors  and  irregularities  of  the  court  and  the  laches  of  the 
parties.  Nothing  of  this  kind  exists  in  the  present  case  for  the  reason  that 
the  plaintiffs  were  not  parties  at  all.  Sumner  v.  Sessioms,  94  N.  C.  371,  Ed- 
wards V.  Moore,  99  N.  O.  1,  and  Brittain  v.  Mull,  99  N,  0.  483,  decide  that 
when  it  appears  from  the  record  that  a  person  was  a  party  to  the  suit,  the 
legal  presumption  that  he  was  a  party  is  conclusive  until  removed  by  a  direct 
attack,  and  it  is  not  open  to  collateral  attack.  In  the  present  case  the  at*^ 
tack  is  made  directly,  for  it  is  the  foundation  of  the  action.  In  Harrison  v, 
Hargrove,  109  N.  0.  346,  it  was  decided  that  the  purchaser  at  an  execution 
sale  was  protected  only  because  of  notice  which  complainants  had  of  the  pur- 
chase of  the  land,  and  of  its  long  occupation  by  such  purchaser,  namely, 
for  seventeen  years.  In  the  present  case  nothing  of  this  nature  occurred, 
for  immediately  upon  the  discovery  of  the  decree  and  sale  against  the  plain- 
tiffs they  amended  their  pleadings  so  as  to  directly  attack  the  former  judg- 
ment, and  to  pray  for  possession  as  one  of  the  reliefs  asked.  In  Morris  v. 
Gentry,  89  N.  C.  248,  the  court  appointed  a  next  friend  without  notice  to  the 
infants  or  such  friend.  This  was  treated  as  a  mere  irregularity,  which  would 
not  affect  the  title  of  the  purchaser  at  a  sale  under  execution  without  notice. 
In  this  case  there  was  a  judgment  to  the  effect  that  the  infants  were  partiea 
by  such  appointment  of  the  next  friend.  Nothing  of  the  kind  exists  in  th» 
present  case,  and  the  case  cited  does  not  apply. 

The  only  direct  authority  that  the  owner  of  property  can  be  deprived 
thereof  by  virtue  of  a  decree  in  a  case  to  which  he  is  not  a  party  or  privy, 
and  of  which  he  is  without  notice,  is  England  v.  Oarner,  90  N.  C.  197,  and 
this  case  is  directly  opposed  to  Doyle  v.  Brown,  72  N.  C.  393.  This  latter 
case  is  "supported  by  the  express  provisions  of  the  state  and  federal  consti- 
tutions, and  by  the  immutable  principles  of  natural  justice,  that  property 
shall  not  be  taken  from  its  owner,  by  virtue  of  the  decree  of  any  court,  un- 
less he  has  opportunity  to  be  heard."  It  follows  that  the  plaintiffs,  never 
having  been  made  parties  to  the  action,  they  are  not  bound  by  the  decree,, 
even  in  the  absence  of  notice  of  any  fraud  or  irregularit}'  on  the  part  of  the 
purchaser. 

Attorney  and  Client.  —  Presumption  as  to  Attornky's  Authority 
ID  Act:  See  extended  note  to  McAlexander  v.  Wright,  16  Am.  Dec.  98.  Aa 
attorney  at  law  will  be  presumed  to  have  authority  to  represent  a  client  in 
whose  name  he  appears:  Postal  etc.  Cable  Co.  v.  Louisville  etc.  S'y  Co.,  43  La. 
Ann.  522;  Vorce  v.  Page,  28  Neb.  294;  Coward  v.  Clanton,  79  Gal.  23;  Dorseg 
y.  Kyle,  30  Md.  612;  96  Am.  Dec  617,  and  note;  Harahey  v.  Blackmarr,  20' 
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Iowa,  161;  89  Am.  Dec.  520,  and  note  with  cases  collected;  WilUamt  r. 
Uncompahgre  Canal  Co.,  13  Col.  469. 

Execution  Sales  —  Inadequaot  of  Pbicb  as  Ground  job.  AvoiDiNa. 
A  mere  inadequacy  of  price  is  not  sufficient  to  set  aside  an  execution  sale, 
but  it  may  be  considered  in  connection  with  other  irregularities  in  the  pro- 
ceedings: Lurton  v.  Eodgers,  139  111.  554;  32  Am.  St.  Rep.  214,  and  note; 
and  a  gross  inadequacy  in  the  price  may  be  regarded  as  indicative  of  fraud, 
although  it  will  not  be  sufficient  of  itself  to  avoid  the  sale:  Smith  T.  Perkina, 
81  Tex.  152;  26  Am.  St  Rep.  794^  and  note  with  the  cases  coUeoted. 


HioKS  V,  Beam. 

[112  NOBTH  Cabolina,  642.] 

Ikfanct  —  CoNTKAcrrs  with  Infants  —  Right  to  Avoid  n  Personal 
Pbivileob  or  Infant.  —  When  one  contracts  with  an  infant  to  com- 
pensate him  for  services  which  are  subsequently  rendered,  the  former 
cannot  avoid  his  obligation  to  pay  by  setting  ap  the  plea  of  infancy. 
The  right  to  avoid  the  contract  on  that  ground  is  the  peculiar  personal 
privilege  of  the  infant  alone. 

Infancy  —  Judgments  fob  ob  against,  when  Conclusivk.  —  When  suit 
is  brought  for  the  services  of  an  infant  in  his  own  name  by  his  guardian 
or  next  friend,  the  decree  is  conclusive  on  him  as  well  as  the  party  for 
whom  he  performs  the  labor,  though  he  might,  if  no  action  had  been  in» 
stituted,  have  disaffirmed  the  contract  on  which  it  is  founded,  on  arriv- 
ing at  majority. 

Infanot  —  Actions  by  Infants  —  Defenses.  —  When  an  infant,  without 
the  intervention  of  a  guardian  or  next  friend,  undertakes  to  prosecute 
his  suit  in  his  own  name,  the  debtor  has  a  right  to  object  to  his  recovery 
because  the  judgment,  like  the  contract,  may  be  repudiated,  or  affirmed 
and  enforced,  at  the  election  of  the  infant,  if  rendered  before  his  major- 
ity. But  such  objection  must  be  interposed  in  apt  time  by  plea  in  abate- 
ment or  by  answer  before  the  trial  on  the  merits,  and  if  not  so  pleaded 
it  will  be  considered  as  waived. 

Infancy  —  Judgments  for  or  against  Infants,  when  Binding.  — When 
an  infant  institutes  an  action  in  his  own  name,  but  before  judgment 
therein,  arrives  at  majority,  the  judgment  is  binding  on  both  parties  to 
the  action. 

Action  by  an  infant  in  his  name  alone  to  recover  for  ser- 
vices rendered.  The  answer  was  a  general  denial.  The 
plaintiff  arrived  at  majority  before  the  judgment  appealed 
from  was  rendered  in  his  favor. 

R.  L.  Ryburn,  for  the  appellant. 

Avery,  J.  The  defendant  having  contracted  to  compen- 
eate  the  plaintiflF  for  his  services,  which  were  subsequently 
rendered,  could  not  avoid  the  obligation  to  pay  the  debt  by 
Betting  up  the  plea  of  plaintiff's  infancy.     The  right  to  avoid 
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the  contract  on  that  account  was  a  peculiar  personal  privi- 
lege of  the  infant:  Brown's  Domestic  Relations,  106;  10  Am. 
<fe  Eng.  Ency.  of  Law,  637.  While  the  disability  continued, 
therefore,  the  contract  in  this  case  was  binding  upon  the  de- 
fendant, though  the  infant  was  left  at  liberty  to  either  affirm 
or  repudiate  it  at  his  option,  on  arriving  at  full  age.  Where, 
however,  suit  is  brought  for  the  services  of  an  infant  in  his 
own  name  by  his  guardian  or  next  friend,  the  decree  is  con- 
clusive on  him  as  well  as  the  party  for  whom  he  performs  the 
labor,  though  he  might,  if  no  action  had  been  instituted,  have 
disaffirmed  the  contract  on  which  it  was  founded,  on  arriving 
at  maturity:   Webster  v.  Page,  54  Iowa,  461. 

When  the  infant,  without  the  intervention  of  guardian  or 
next  friend,  undertakes  to  prosecute  his  suit  in  his  own  name 
only,  the  debtor  has  a  right  to  object  to  his  recovery,  because 
the  judgment,  like  the  contract,  may  be  repudiated  or  affirmed 
and  enforced  at  the  election  of  the  former,  if  rendered  before 
his  majority:  Schouler's  Domestic  Relations,  sec.  268;  Tate 
V.  Mott,  96  N.  C.  19.  But  such  objection  must  be  interposed 
in  apt  time  and  in  the  prescribed  mode,  which  is  by  plea  in 
abatement,  so  as  to  afford  an  opportunity  to  the  plaintiff,  on 
such  terms  as  the  court  may  deem  just,  to  amend  by  in- 
serting the  name  of  a  guardian  or  next  friend,  and  thus 
obviating  the  difficulty:  Schouler's  Domestic  Relations,  449, 
450,  sec.  449;  Blood  v.  Harrington,  8  Pick.  552;  Young 
V.  Young,  3  N.  H.  345;  Drago  v.  Moso,  1  Spear,  212;  40 
Am.  Dec.  592.  The  defendant  relied  upon  a  general  denial, 
which  was  equivalent  to  a  plea  of  nil  debet,  and  the  subject- 
matter  of  the  action  being  within  the  jurisdiction  of  the 
court,  the  defendant  would  have  been  required,  under  the 
old  rules  of  pleading,  to  have  filed  a  formal  plea  in  abate- 
ment in  order  to  avail  himself  of  thfe  objection  to  the  disa- 
bility of  the  plaintiff:  Branch  v.  Houston,  Bush.  85;  Clark 
V.  Cameron,  4  Ired.  161.  Under  the  new  system,  however, 
such  a  defense  must  be  in  some  way  (though  informally)  set 
up  in  the  answer  and  insisted  on  before  the  trial  on  the  merits, 
and  if  not  so  pleaded  it  will  be  considered  as  waived:  Haw- 
kins  V.  Hughes,  87  N.  C.  115;  Blackwell  v.  Dibbrell,  103  N.  C. 
270;  Montague  v.  Brown,  104  N.  C.  161;  Harrison  v.  Hoff,  102 
N.  G.  126;  Pomeroy  on  Remedies  and  Rights,  sec.  721. 

The  defendant  in  the  case  under  consideration  might  have 
•et  up  this  preliminary  defense  along  with  the  general  de- 
nial, either  by  memoranda  in  the  nature  of  a  plea  or  by  an 
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answer  in  the  justice's  court,  or  after  appeal  in  the  superior 
court  by  leave,  and  under  the  rule  laid  down  in  the  cases 
which  we  have  cited  it  was  his  right  to  demand  that  the  de- 
fense be  passed  upon  in  some  way  before  the  trial  on  the 
merits.  Following  the  suggestion  made  in  Blackwell  v.  Dib- 
hrell,  103  N.  C.  270,  the  jury  might  have  been  instructed  that 
if  they  should  respond  to  the  issue  involving  the  question 
whether  the  plaintiff  was  an  infant  in  the  affirmative,  it 
would  be  unnecessary  to  proceed  further  and  pass  upon  those 
involving  the  merits. 

It  was  too  late  to  raise  the  question  by  motion  to  dismiss 
after  the  testimony  bearing  upon  the  merits  had  been  heard. 
The  defendant  may  ordinarily  get  the  benefit  of  the  objection 
that  the  plaintiff  is  an  infant  by  motion  to  amend  at  this  stage 
of  the  proceeding,  if  the  court,  in  its  discretion,  allows  the 
amendment:  Tredwell  v.  Bruder,  3  E.  D.  Smith,  597.  But 
where  the  disability  still  continues,  when  such  motion  is  made, 
the  usual  practice  of  the  court  is  to  protect  the  infant  by  al- 
lowing him  also  to  amend  his  summons  and  complaint  by  in- 
serting the  name  of  a  guardian  or  next  friend:  Schouler's 
Domestic  Relations,  sec.  449.  The  defendant  had  waived  ob- 
jection to  the  disability  while  it  existed  by  entering  and  re- 
lying upon  a  general  denial  of  indebtedness  as  his  sole  de- 
fense, and  after  the  evidence  had  been  heard  upon  the  merits 
it  was,  in  this  particular  case,  too  late  to  raise  it  then,  even  by 
motion  to  amend,  because,  meantime,  pending  the  action,  the 
plaintiff  had  arrived  at  full  age  and  had  ratified  and  affirmed 
all  that  had  been  done  by  his  attorney  for  him  in  the  previ- 
ous stages  of  the  proceeding  by  persisting  in  the  prosecution 
of  the  action.  Where  an  infant  institutes  an  action  in  his 
own  name,  if,  before  judgment,  he  attains  full  age,  or  the 
court  allows  an  amendment  to  the  pleadings  inserting  the 
name  of  a  guardian  or  next  friend,  in  either  event  the  judg- 
ment is  binding  both  upon  the  infant  and  the  defendant: 
Reed  v.  Rossie,  47  Hun,  153;   Webster  v.  Page,  64  Iowa,  461. 

We  think  that  the  judgment  of  the  court  below  should  be 
affirmed.  

iNFAirre  —  Judgments  Against — NECEssmr  it)R  Guabdiait  or  Nkxt 
Friend.  — A  judgment  cannot  be  rendered  against  an  infant  in  a  civil  action 
unless  he  has  a  gaardian  who  may  defend  in  his  behalf:  Johnson  v.  Water- 
house,  152  Mass.  585;  23  Am.  St.  Rep.  858,  and  note;  Lehew  v.  Brumrnell, 
103  Mo.  546;  23  Am.  St.  Rep.  895;  Griffith  v.  Ventress,  91  Ala.  366;  24  Am. 
St.  Rep.  918,  and  note;  Bogerar.  Wolfe,  104  Mo.  1;  DelashmuU r.  Parreat,  39 


624    RosEMAN  V.  Carolina  Central  R.  R.  Co.    [N.  Carolina^ 

Kan.  548;  see  note  to  Alston  v.  Emmei'son,  29  Am.  St.  Rep.  644,  and  extended 
note  to  Joyce  v.  McAvoy,  89  Am.  Dec.  184-193,  where  the  question  i» 
thoroughly  discussed. 

Infants  —  Privileqb  op  to  Dlsaffirm  Contracts  Personal.  —  The 
privilege  of  infancy  is  personal,  and  cannot  be  urged  by  one  who  is  not 
privy  in  estate  with  the  infant:  Beeler  v.  Bullitt,  3  A.  K.  Marsh.  280;  13 
Am.  Dec.  161,  and  note;  and  see  extended  note  to  Craig  v.  Van  Behber^  1& 
Am.  St.  Rep.  695,  where  the  subject  is  discussed  fully. 


KosEMAN  v.   Carolina   Central   Railroad  Co. 

[112  NoETH  Carolina,  709.] 

Railroads  —  Right  to  Expel  Passenger  for  Nonpayment  ov  Fare.  — 
A  conductor  in  charge  of  a  railway  train  is  authorized  to  expel,  with- 
out using  unnecessary  force,  a  passenger  who  refuses  to  pay  regular  fare, 
at  any  point  where  he  may  safely  get  off,  provided  he  is  put  off  at  a 
usual  stopping  place  or  near  a  dwelling  house. 

Railroads  —  Ri«ht  to  Expel  Intoxicated  Passenger.  —  When  a  pas- 
senger partially  intoxicated  is  expelled  from  a  railroad  train  by  the 
conductor  in  charge  for  a  refusal  to  pay  fare  and  without  using  force, 
near  a  dwelling  house  and  not  remote  from  a  station,  the  company  ia 
not  liable  for  his  subsequent  death  from  exposure,  if  the  conductor, 
though  knowing  of  the  intoxication,  had  no  reasonable  ground  to 
believe  that  the  ejected  passenger  was  physically  or  mentally  unable  by 
reason  of  his  intoxication,  to  find  his  way  or  walk  to  the  nearest  house 
or  to  the  station,  and  he  is  not  expelled  when  it  is  raining  or  freezing. 

Railroads — Right  to  Expel  Intoxicated  Passenger  —  Duty  to  Consult 
Opinions  of  Other  Passengers.  — A  railroad  conductor  in  charge  of  a 
train  is  not  bound  to  institute  inquiry  among  the  passengers  as  to  the 
propriety  of  expelling  a  partially  intoxicated  passenger  for  refusal  to 
pay  fare,  nor  is  he  bound  tc  act  upon  their  opinions  given  after  such 
expulsion,  when  he  has  no  reason  to  believe  that  the  intoxication  has 
deprived  the  expelled  passenger  of  the  physical  or  mental  capacity  to 
find  his  way  and  walk  to  a  neighboring  house  or  to  a  station  in  the  im- 
mediate vicinity. 

P.  D.  Walker^  for  the  appellant. 

Jones  and  Tillett,  and  D.  W.  Robinson,  for  the  appellee. 

Avery,  J.  The  plaintiff's  intestate  got  upon  the  defend- 
ant's passenger  train  at  Iron  Station,  and  failing  or  refusing 
to  produce  a  ticket  or  pay  fare  on  demand  of  the  conductor, 
was  ejected  a  little  more  than  a  half  mile  from  that  place  and 
within  two  hundred  yards  of  a  dwelling  house.  There  was 
testimony  tending  to  show  that  the  intestate  appeared  to  be 
drunk  at  the  station  while  the  passengers  were  taking  supper 
there,  and  had  come  as  a  passenger  from  Stanley  to  Iron  Sta- 
tion (about  twenty-one  miles)  on  the  same  train,  having  pur- 
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chased  a  ticket  from  one  station  to  the  other.  The  conductor 
testified  that  he  considered  him  neither  sober  nor  drunk,  and 
a  witness  for  the  plaintiff  corroborated  his  statement  that  the 
intestate  when  ordered  to  get  off  the  train  followed  him  to  the 
platform  and  then  stepped  off  without  assistance  from  the 
brakeman,  who  held  his  lamp  for  him  to  see  in  alighting. 
The  only  direct  evidence  as  to  the  nature  of  the  ground  where 
he  was  ejected  was  that  of  the  conductor,  who  said  that  he 
went  down  an  embankment  about  three  feet  high.  He  was 
found  next  morning  frozen  and  in  the  water  that  had  collected 
near  the  center  of  an  embankment  eight  feet  high,  three- 
fourths  of  a  mile  from  the  station. 

Where  there  is  no  statute  prescribing  where  or  when  re- 
cusant or  disorderly  passengers  must  be  ejected,  the  officer  in 
charge  of  trains,  as  a  rule,  is  authorized  to  expel,  without 
using  unnecessary  force,  one  who  refuses  to  pay  regular  fare, 
at  any  point  where  he  may  safely  get  off:  Pickens  v.  Richmond 
etc.  R.  R.  Co.,  104  N.  C.  312;  Clark  v.  Wilmington  etc.  R.  R. 
Co.,  91  N.  C.  506;  49  Am.  Rep.  647.  The  statute  (Code,  sec. 
1962)  affirms  this  right,  subject  to  the  limitation  that  the  ex- 
pulsion must  be  either  "at  any  usual  stopping  place  or  near 
any  dwelling  house,  as  the  conductor  shall  elect,  on  stopping 
the  train."  It  is  admitted  that  the  plaintiff's  intestate  was 
put  off,  without  using  force,  near  a  dwelling  house,  and  not 
remote  from  a  station.  But  where  the  power  expressly  given 
by  law  is  exercised  in  such  a  manner  as  to  willfully  and 
wantonly  expose  the  ejected  person  to  danger  of  life  or  limb, 
the  company  is  still  liable  for  injury  or  death  resulting  from 
the  expulsion.  Cases,  falling  within  this  last  exception  to 
the  general  rule  and  not  intended  to  be  included  under  the 
statute,  arise  where  the  persons  ejected  are  manifestly  too  in- 
firm to  travel  or  too  much  intoxicated  to  be  trusted  to  find 
the  way  to  the  nearest  house  or  station:  3  Wood's  Railway 
Law,  sec.  362;  2  Shearman  and  Redfield  on  Negligence,  sec. 
493;  Toledo  etc.  R'y  Co.  v.  Wright,  68  Ind.  586;  34  Am.  Rep.  277. 

The  question,  therefore,  which  first  confronts  us  is  whether 
in  any  view  of  the  testimony  the  conductor  had  reasonable 
ground  to  believe  that  the  plaintiff's  intestate  was  so  greatly 
under  the  influence  of  liquor  as  to  be  unable  to  find  his  way 
or  walk  to  the  nearest  house  or  to  the  station.  He  was  put 
oflf  the  train  on  the  night  of  the  16th  of  November,  1889. 
According  to  the  testimony  of  Miller  for  plaintiff  and  that  of 
the  conductor,  it  was  not  raining,  nor  was  it  freezing  at  that 
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early  hour  of  the  evening,  though  later  in  the  night  there  was 
sleet,  and  the  ground  was  frozen  next  morning.  The  con- 
ductor had  heard  intestate's  demand  for  food  at  the  supper 
house  and  had  seen  him  supplied.  He  next  saw  that  he  had 
got  on  the  train  and  found  him  awake  and  declaring  that  he 
liad  neither  money  nor  ticket.  When  told  that  he  must  getoflf 
the  intestate  arose,  walked  to  the  platform  and  got  oflF  with- 
out assistance.  Under  such  circumstances  was  it  the  duty  of 
the  conductor  to  take  him  free  of  charge  to  the  next  station, 
lest  he  should  drink  more,  or  the  intoxicants  that  he  had 
already  drunk  should  take  effect  and  subsequently  render  him 
unable  to  travel  ?     We  think  not. 

It  was  but  natural  to  infer  that  one  who  could  find  his  way 
to  the  eating  house  and  demand  food  and  thence  into  the  train 
again  could  follow  a  road  hard  by  when  he  was  put  off,  and 
which  it  seems  the  conductor  knew  led  to  his  father's  liouse 
only  a  short  distance  off.  His  boisterous  behavior  at  the 
station,  so  far  as  it  seems  to  have  come  under  the  observation 
of  the  conductor,  clearly  indicated  that  it  might  become 
necessary  to  expel  him  for  disorderly  conduct,  but  was  not 
calculated  to  excite  apprehension  that  he  might  prove  physi- 
cally unable  to  return  to  the  station  or  reach  a  house  in  the 
immediate  vicinity  of  the  point  where  he  got  off.  The  state- 
ment of  the  conductor  that  he  saw  him  land  without  assist- 
ance "safe  upon  the  ground"  being  undisputed  by  any  direct 
evidence,  the  conductor  was  warranted  in  acting  upon  the 
supposition  that  he  would  seek  and  reach  a  place  of  safety. 
Had  he  shown  symptoms  of  infirmity  or  of  stupor  in  presence 
of  the  conductor,  or  had  there  been  any  dispute  as  to  what 
the  demeanor  of  the  intestate  had  been  in  his  presence,  it 
might  have  been  for  the  jury  to  determine  whether  the  con- 
ductor had  reason  to  believe  he  was  physically  or  mentally 
incapacitated  for  traveling  by  reason  of  intoxication.  Waiv- 
ing the  objection  to  the  competency  of  the  question  pro- 
pounded to  Alderman  by  the  witness  Miller,  just  after  the 
deceased  was  expelled,  we  think  that  the  answer  of  the 
former,  "  Oh,  no;  he  lives  near  here,  and  it  is  only  a  few 
hundred  yards  to  the  station,"  suflficiently  shows  the  reason- 
ableness of  his  course  from  his  own  standpoint.  It  would 
place  a  premium  upon  drunkenness  and  subject  companies 
and  passengers  to  needless  delay  and  danger  if  ofiicers  in 
charge  of  trains  were  bound,  in  order  to  save  the  companies 
harmless,  to  act  upon   an  offhand  opinion  ventured   by  a 
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passenger  instead  of  their  own  well-founded  view  of  the  situ- 
ation, and  stop  the  train  to  hunt  for  or  pick  up  an  ejected 
trespasser.  This  is  one  of  the  thousands  of  terrible  casual- 
ties due  to  the  immoderate  use  of  spirituous  liquors.  If  there 
is  a  moral  accountability  at  the  door  of  any  person  other  than 
the  victim,  or  should  be  a  legal  liability  elsewhere,  we  see  na 
ground  for  saddling  the  responsibility  upon  a  common  car- 
rier whose  conveyances  are  so  frequently  resorted  to  by  such 
boisterous  and  violent  men  to  the  annoyance  of  sober  and 
orderly  passengers.  We  are  unwilling  to  lay  down  the  prin- 
ciple that  a  conductor  subjacts  his  company  to  liability  for 
refusing  to  act  upon  the  volunteer  opinion  of  any  passenger  as 
to  the  physical  or  mental  state  of  a  drunken  man  who  has^ 
been  expelled. 

We  think  that  there  was  no  evidence,  competent  or  incom- 
petent, that  fairly  raised  the  question  whether  the  conductor 
had  reasonable  ground  to  believe  that  the  intestate  was  too 
infirm,  by  reason  of  intoxication,  to  reach  a  place  where  he 
would  be  safe,  and  upon  the  answer  to  that  inquiry  the  lia- 
bility of  the  company  depended.  In  the  absence  of  any  suffi- 
cient testimony  to  make  the  company  liable  for  willful  disre- 
gard of  the  intestate's  danger  on  the  part  of  Alderman,  we 
think  that  the  court  below  erred  in  submitting  the  case  to  the 
jury  at  all.  In  this  view  of  the  evidence  it  is  unnecessary  ta 
mention  particular  prayers  for  instructions,  or  exceptions  aris- 
ing from  the  refusal  to  give  them. 

In  the  most  favorable  aspect  of  the  testimony  for  the  plain- 
tifi\  the  conductor  had  notice  that  the  deceased  was  drinking 
and  disposed  to  be  quarrelsome  at  the  station,  and  saw  that 
he  was  under  the  influence  of  liquor  when  he  was  expelled 
from  the  train;  but  there  was  no  evidence  of  physical  infirm- 
ity or  mental  incapacity,  such  as  to  excite  a  reasonable  ap- 
prehension that  he  would  be  unable  to  walk  to  a  house  or  to 
his  home.  Alderman  was  not  bound,  because  of  what  he  did 
see  and  hear,  to  institute  inquiry  among  the  other  passengers, 
before  ejecting  the  intestate,  or  to  act  upon  their  opinions  given 
afterwards,  when  he  had  no  reason  to  believe  that  the  intox- 
ication had  deprived  the  intestate  of  the  mental  capacity  to 
find  his  way,  or  the  physical  power  to  follow  it  to  a  neigh- 
boring house  or  to  the  station.  However  much  such  acci- 
dents are  to  be  deplored,  justice  and  public  policy  alike  forbid 
that  the  failure  of  the  conductor  in  charge  of  a  train  to  con- 
sult the  fellow  passengers  of  a  man  who  refuses  to  pay  far* 
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and  appears  to  be  somewhat  intoxicated,  as  to  his  ability  to 
provide  for  his  own  safety,  shall  be  declared  negligence,  such 
that  a  jury  are  at  liberty  to  find  it  the  proximate  cause  of 
injury  or  death  befalling  him  after  expulsion. 

For  the  reasons  given  we  think  there  was  error  in  submit- 
ting the  question  of  defendant's  negligence  to  the  jury  at  all 
upon  the  evidence,  and  the  defendant  is  therefore  entitled  to 
a  new  trial.  

Railroad  Companies.  —  Rioht  to  Expel  Passenobh  von  Nonpatmemt 
or  Fare:  See,  generally,  notes  to  ConipionweaUh  v.  Power,  41  Am.  Dec. 
476-478;  and  Chicago  etc  R.  R.  Co.  v.  Parks,  68  Am.  Dec.  670-673.  Tho 
common-law  rule  is,  that  a  passenger  may  be  put  off  a  train  at  a  place  other 
than  a  depot,  provided  care  is  taken  not  to  expose  the  person  to  injury  or 
danger:  Jeffersonville  R.  R.  Co.  v.  Rogers,  28  Ind.  1;  92  Am.  Deo.  276;  Me- 
Clure  V.  Philadelphia  etc.  R.  R.  Co.,  34  Md.  632;  6  Am.  Rep.  346;  Atchison  etc 
R'y  Co.  V.  Oanta,  38  Kan.  608;  6  Am.  St.  Rep.  780;  Texas  Pac  R'y  Co.  v.  Jamea, 
82  Tex.  306;  but  in  many  states  there  is  a  statutory  requirement  that  the  right 
shall  be  exercised  at  a  regular  station  or  near  a  dwelling  house.  In  LouiS' 
viUe  etc.  R.  R.  Co.  v.  Sullivan,  81  Ky.  624,  50  Am.  Rep.  186,  a  railroad  com- 
pany was  held  liable  for  the  act  of  a  conductor  in  expelling,  between  stations, 
»  drunken  passenger  whose  helpless  conditiou  WM  manifest,  the  result  being 
that  he  was  severely  frozen. 
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[112  NOBTH  Cabolima,  761.] 

OoRPORATXOKS  —  AUTHORITY  OF  OFFICER  TO  BiND.  —  The  officers  of  a  cor. 
poration,  from  the  highest  to  the  lowest,  are  only  its  agents,  and  their 
acts  and  contracts  made  for  their  principal  are  binding  upon  it  only 
when  within  the  scope  of  their  authority,  express  or  implied. 

Corporations  —  Evidbnob  of  Power  of  Officer  to  Bind.  —  The  scope  of 
the  authority  of  an  officer,  or  agent  of  a  corporation,  as  to  a  past  trans< 
action,  cannot  be  proved  by  the  unsworn  declarations  of  another  officer 
or  agent. 

Corporations  —  Evidence  —  Declarations  of  One  Oeficer  as  to  Au- 
thority OF  Another.  —  In  an  action  on  a  draft,  drawn  by  one  officer 
of  a  corporation  and  accepted  by  him  in  the  name  of  the  corporation, 
the  declarations  of  another  officer  thereof,  made  after  such  acceptance, 
are  inadmissible  in  evidence  to  show  the  former  officer's  authority  to 
bind  the  corporation. 

Evidence  —  Contents  of  Letter.  — Parol  evidence  of  the  contents  of  a 
letter,  to  prove  a  contract,  is  inadmissible  unless  the  letter  is  produced, 
or  its  loss  or  destruction  accounted  for. 

/.  M.  Oudger,  T.  F.  Davidson,  C.  M.  Buahee,  and  F.  A.  Sond- 
Uy,  for  the  appellant. 

W.  W.  Jones  andJS.  T.  Runibough,  for  the  appellee. 
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BuRWELL,  J.  The  plaintiflF's  action  is  founded  upon  a 
draft  drawn  in  his  favor  by  W.  E.  Watkins  for  the  sura  of 
nine  hundred  fifty  dollars  and  accepted  by  said  Watkins 
in  the  name  of  the  defendant  corporation.  It  was  necessary 
to  the  establishment  of  his  claim  that  plaintiff  should  prove 
that  Watkins  had  authority  to  bind  the  defendant  in  this 
manner.  In  his  effort  to  do  this  he  was  allowed  on  the  trial, 
notwithstanding  the  objection  of  defendant,  to  introduce  the 
declarations  of  the  president  and  general  manager  of  defend- 
ant company,  made  after  the  alleged  acceptance,  to  the  effect 
that  Watkins  had  authority  so  to  contract  for  the  defendant. 
This  was  not  proper:  Smith  v.  North  Carolina  R.  R.  Co.,  68 
N.  C.  107.  It  is  there  said  that,  "  the  power  to  make  declara- 
tions or  admissions  in  behalf  of  a  company  as  to  events  or  de- 
faults that  have  occurred  and  are  past  cannot  be  inferred  as 
incidental  to  the  duties  of  a  general  agont  to  superintend  the 
current  dealings  and  business  of  the  company.  No  such 
power  is  expressly  given  by  the  by-laws  of  defendant  com- 
pany, and  a  general  power  so  unusual  and  so  unnecessary  in 
the  ordinary  business  of  a  company  must  require  a  clear  and 
distinct  grant."  In  that  case  the  declaration  ofiered  was 
that  of  the  superintendent,  who  "had  authority  from  the 
president  and  directors  of  the  road  to  arrange  and  alter  the 
tariff  of  freights,  and  generally  to  make  all  other  contracts 
with  shippers  over  the  road,"  and  the  controversy  was  in  re- 
lation to  a  contract  for  the  shipment  of  freight.  Here,  it  is 
true,  the  declarations  introduced  were  those  of  the  president. 
But  the  name  of  the  officer  cannot  change  the  rule.  It  is  a 
question  not  of  name  but  of  authority.  Officers  of  corpora- 
tions, from  the  highest  to  the  lowest,  are  only  the  agents  of 
such  corporations.  What  acts  they  perform  and  what  con- 
tracts they  make  for  their  principals  are  binding  if  within  the 
scope  of  their  particular  authority,  express  or  implied;  but 
the  scope  of  the  authority  of  one  ofiicer  or  agent,  as  to  a  past 
transaction  at  least,  cannot  be  proved  by  the  unsworn  declara- 
tion of  another  officer  or  agent.  The  objection  to  the  admissi- 
bility of  such  testimony  is  obvious. 

It  appears  from  the  statement  of  the  case  3n  appeal  that 
some  of  the  declarations  of  the  president  of  defendant  com- 
pany, as  to  the  authority  of  Watkins  to  accept  this  draft,  as 
we  understand  the  record,  were  contained  in  a  letter  written 
by  him,  and  the  objection  was  made  that  the  contents  of  the 
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letter  should  not  be  spoken  of,  because  it  was  not  produced, 
nor  was  its  nonproduction  properly  accounted  for. 

If  the  contents  of  this  letter  were  relied  on  by  plaintiff 
merely  as  a  declaration  by  the  president  that  Watkins  had 
authority  to  accept  the  draft,  they  were  incompetent  whether 
the  letter  was  produced  or  not,  for  the  reasons  above  stated. 

If  its  contents  were  to  be  used  as  proof  of  a  contract  on  the 
part  of  the  company  that  it  would  acknowledge  and  pay  the 
draft,  then  it  was  very  clearly  improper  to  allow  the  witness 
to  speak  of  the  contents,  the  letter  not  being  produced,  unless 
its  loss  was  accounted  for  according  to  the  rules  of  law,  for, 
in  that  view  of  the  matter,  this  was  to  allow  parol  testimony 
to  establish  what  was  contained  in  a  written  agreement  with- 
out first  proving  that  the  writing  was  lost  or  destroyed. 

Inasmuch  as  the  defendant  is  entitled  to  a  new  trial  for  the 
error  above  pointed  out,  we  do  not  deem  it  necessary  to  con- 
sider any  other  of  the  numerous  exceptions  taken  by  its 
counsel.  

Ck>BPOBATioNS,  Deolabatioks  oj  Agbnts,  how  Far  Evidkkok  aqaiitst. 
The  declarations  of  the  officers  of  a  bank  are  not  evidence  against  it,  unlea* 
authorized  by  the  directors:  Stewart  v.  Huntingdon  Bank,  11  Serg.  &  R.  267; 
14  Am.  Deo.  628;  Cunningham  v.  Cochran,  18  Ala.  479;  52  Am.  Dec.  230; 
and  the  directors  can  act  in  behalf  of  the  corporation  only  as  a  board. 
Their  power  is  not  joint  and  several,  but  joint  only:  Buttrich  v.  Nashua  etc 
R.  R.  Co.,  62  N.  H.  413;  13  Am.  St.  Rep.  578;  Hartford  Iron  Min.  Co.  r. 
Cambria  Min.  Co.,  80  Mich.  491.  Admissions  of  the  president  will  be  evi- 
dence against  the  corporation,  if  made  by  him  in  the  execution  of  his  dutie* 
about  the  business  of  the  company,  and  within  the  scope  of  the  authority 
•snaily  exercised  by  him:  Chicago  etc  R  B.  Co.  r,  Coleman,  18  HL  S97|  M 
▲m.  Dae.  644. 
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Diem  v.  Koblitz. 

[49  Ohio  State,  41.] 

Salbs  ow  Credit  —  Proper  Time  for  Delivery  of  thb  Goods.  —  When 
the  purchaser  of  goods  sold  on  credit  agrees  to  give  his  negotiable 
paper  for  the  price,  but  no  time  has  been  specified  for  delivery,  the 
obligation  of  the  vendor  is  to  deliver  the  goods  upon  receipt  or  tender 
of  such  negotiable  paper,  and  not  at  the  time  to  which  credit  ia  ex- 
tended. 

Sales  —  Stoppage  in  Transitu,  Right  of,  when  Arises.  —  The  right  of 
stoppage  in  transitu  is  the  right  of  the  vendor  to  resume  possession  of  the 
goods  sold  while  they  are  in  transit  to  the  vendee,  who  is  insolvent,  or  in 
embarrassed  circumstances.  Actual  insolvency  is  not  essential.  It  is 
sufficient  if,  before  the  stoppage,  the  vendee  was  either  in  fact  insolvent 
or  had,  by  his  conduct  in  business,  afforded  the  ordinary  apparent  evi- 
dences of  insolvency. 

Sales  —  Stoppage  in  Transitu,  Right  of,  not  Affected  bt  Acceptance 
OF  Vendee's  Negotiable  Paper.  —  The  vendor's  right  of  stoppage  in 
transitu  is  not  abridged,  nor  in  any  way  affected,  by  the  circumstance  that 
he  has  received  the  vendee's  bill  of  exchange,  or  other  negotiable  securi- 
ties, for  the  whole  price,  even  though  they  have  been  negotiated,  and 
are  still  outstanding. 

Sales  —  Stoppage  in  Transitu,  Rights  of  Vendor,  how  Affected  by. 
The  effect  of  the  exercise  of  the  right  of  stoppage  in  transitu  is  to  restore 
the  vendor  to  precisely  the  same  position  as  if  the  property  had  never  left 
his  hands.  He  has  the  same  rights  with  regard  to  it,  and  those  rights 
may  be  enforced  in  the  same  way. 

Bales  on  Credit  —  Obligation  of  Vendee  to  Keep  his  Credit  Good. 
Since  the  promise  of  the  vendee  to  pay  at  a  future  day  involves  an  en- 
gagement on  his  part  that  he  will  remain  and  then  be  able  to  pay,  it 
is  one  of  the  implied  conditions  in  a  contract  for  the  sale  of  goods  on 
credit  that  he  shall  keep  his  credit  good.  That  engagement  is  broken 
when  he  becomes  insolvent,  and  hence  arises  the  right  of  the  vendor  to 
■top  the  performance  of  the  contract  on  his  part. 

&31 
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Sales  —  Mutual  Duties  and  Obligations  of  the  Vendor  and  Vendeb 
After  a  Stoppage  in  Transitu.  —  Stoppage  in  transitu  of  goods  sold 
on  credit  does  not  rescind  the  contract;  but  unless  the  vendee  is  ready 
to  perform  the  contract  on  his  part  by  paying  the  price  when  the  time 
for  delivery  arrives,  he  cannot  require  the  seller  to  perform  the  con- 
tract on  his  part  by  completing  the  delivery. 

Sales  on  Credit  —  Vendor,  When  Justified  in  Resellinq  Property 
Sold.  —  Where  goods  are  sold  on  credit,  but  no  express  stipulation  is 
made  as  to  the  time  of  delivery,  the  vendor,  upon  ascertaining,  while 
the  goods  are  still  in  his  hands  or  in  the  custody  of  the  carrier,  that 
the  vendee  is  insolvent,  is  entitled  not  merely  to  retain  or  to  resume 
possession  of  the  goods,  but  also  to  resell  them  without  waiting  for  the 
expiration  of  the  period  of  credit.  The  insolvency  of  the  vendee, 
under  these  circumstances,  amounts  to  such  inability  on  his  part  to  per* 
form  the  contract  as  will  justify  the  vendor  in  treating  the  agreement 
for  credit  as  at  an  end,  and,  therefore,  no  action  for  damages  cao  be 
maintained  by  the  former  against  the  latter  for  failure  to  deliver  the 
goods. 

Action  by  vendee  against  vendor  for  damages  alleged  to 
have  been  caused  by  a  resale  of  goods  stopped  in  transitu, 

Thomas  McDougallf  for  the  plaintiff  in  error. 

Henry  C.  Oettinger  and  Frank  Seinsheimer,  for  the  defend- 
ant in  error. 

Williams,  C.  J.  The  contract  of  the  parties,  as  shown  by 
the  pleadings,  was  one  for  the  sale  of  goods  on  credit,  the 
plaintiffs  agreeing  to  give  their  commercial  paper  for  the 
purchase  price,  payable  at  the  times  stipulated.  As  no  time 
was  specified  in  the  contract  for  the  delivery  of  the  goods,  the 
defendants'  obligation  was  to  deliver  them  when  the  plaintiffs 
gave  their  commercial  paper,  as  they  agreed  to  do,  or  within 
a  reasonable  time.  The  petition  avers  that  the  plaintiffs  were 
at  all  times  ready  to  perform  their  part  of  the  contract,  and 
that  they  requested  performance  by  the  defendant,  which  was 
by  him  refused.  The  answer  denies  these  averments,  and 
alleges  that  the  plaintiffs  became,  and  were  insolvent,  and 
their  commercial  paper  dishonored;  and  upon  this  informa- 
tion coming  to  the  defendant  after  part  of  the  goods  had  been 
delivered  to  the  carrier  for  shipment,  he  stopped  them  in 
transit,  resumed  possession,  and  afterwards  resold  them,  with 
the  other  goods  included  in  the  contract,  for  the  same  pric« 
plaintiffs  were  to  pay  for  them.  The  reply  denies  the  insol* 
vency  of  the  plaintiffs,  and  avers  that  they  accepted  drafts 
drawn  by  defendant  on  them  for  the  whole  purchase  price  of 
the  goods,  payable  in  accordance  with  the  contract. 

The  view  which  the  court  below  took  of  the  case  was  that 
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the  resale  of  the  goods,  as  alleged  in  the  answer,  was  a  breach 
of  the  contract  by  the  defendant,  which  gave  the  plaintiffs, 
notwithstanding  their  insolvency,  an  immediate  right  of  action 
against  him  for  damages.  Hence,  proof  of  the  insolvency  of 
the  plaintiffs  was  excluded  as  immaterial,  and  the  case  was 
submitted  to  the  jury  as  involving  no  inquiry  except  the 
amount  of  the  plaintiffs'  damages. 

We  do  not  understand  it  to  be  claimed  that  the  defendant, 
upon  learning  of  the  plaintiffs'  insolvency,  might  not  lawfully 
retake  the  goods  while  they  were  yet  in  the  custody  of  the 
carrier;  nor  that  he  was  bound  to  deliver  any  part  of  the 
goods  so  long  as  the  insolvency  of  the  plaintiffs  continued.. 
The  claim  is,  that  the  right  of  the  vendor  in  such  case  is  sim- 
ply to  retain  possession  of  the  property  until  the  purchase' 
price  is  paid;  and  therefore  a  resale  by  him  before  the  expira- 
tion of  the  credit  puts  it  out  of  his  power  to  deliver  to  tlie  first 
vendee,  and  so  constitutes  a  breach  of  the  contract  with  him,, 
for  which  he  may,  though  insolvent,  maintain  a  special  action 
for  damages.  Whether  this  claim  is  correct  or  not  is  the 
principal  question  in  the  case. 

The  right  of  stoppage  in  transitu  is  the  right  of  the  vendor 
to  resume  possession  of  the  goods  sold  while  they  are  in  transit 
to  the  vendee,  who  is  insolvent  or  in  embarrassed  circum- 
stances. Actual  insolvency  of  the  vendee  is  not  essential.  It 
is  suflficient  if,  before  the  stoppage  in  transitu,  he  was  either 
in  fact  insolvent,  or  had,  by  his  conduct  in  business,  afforded 
the  ordinary  apparent  evidences  of  insolvency.  Nor  is  the 
vendor's  right  abridged  or  in  any  way  affected  by  the  fact 
that  he  has  received  tlie  vendee's  bills  of  exchange  or  other 
negotiable  securities  for  the  whole  price,  even  though  they 
have  been  negotiated  and  are  still  outstanding.  It  seems  to 
be  well  settled  that  when  the  right  of  stoppage  in  transitu  ia 
properly  exercised,  the  effect  is  to  restore  the  vendor  to  pre- 
cisely the  same  position  as  if  the  goods  had  never  left  his 
possession.  He  has  the  same  rights  with  respect  to  the  prop- 
erty, and  they  may  be  enforced  in  the  same  way.  His  right 
to  intercept  the  goods  before  they  reach  the  hands  of  the  ven- 
dee, and  his  right  to  withhold  those  still  in  his  possession, 
rest  upon  the  same  just  principle  that  the  insolvent  vendee 
cannot  require  the  vendor  to  deliver  the  goods  or  perform  the 
contract  when  he  himself  is  unable  to  pay  for  them  or  perform 
the  contract  on  his  part.  To  require  the  goods  to  be  delivered 
to  such  vendee  would  simply  result  in  the  application  of  the 
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property  of  one  man  to  the  payment  of  another  man*s  debts. 
The  right  of  the  unpaid  vendor  with  respect  to  the  goods  is 
sometimes  called  a  lien;  and  it  is  a  lien  in  the  sense  that  the 
vendee,  upon  payment  or  tender  of  the  price,  but  not  other- 
wise, may  recover  them.  But  it  is  something  more  than  a 
mere  common-law  lien,  which  is  only  a  naked  right  of  pos- 
session. With  the  goods  in  his  possession  the  vendor  has  a 
special  property  in  them,  which  is  parcel  of  his  original  own- 
ership. Whether  the  effect  of  the  stoppage  in  transitu,  or  the 
retention  of  the  goods  by  the  vendor,  on  the  discovery  of  the 
vendee's  insolvency,  is  to  rescind  the  contract  or  not,  has 
been  the  subject  of  much  discussion,  and  some  authors  say 
the  question  is  not  yet  definitely  settled.  But  the  prevailing 
opinion  now  is,  we  believe,  that  the  contract  is  not  necessarily 
rescinded  unless  the  parties,  by  their  conduct,  so  treat  it; 
that  conclusion,  being  most  favorable  to  the  vendor,  for  whose 
protection  the  doctrine  of  stoppage  in  transitu  was  first  estab- 
lished; for  if  the  exercise  of  the  riglit  operated  to  rescind  the 
contract,  the  vendor  would  be  deprived  of  the  remedy  which 
it  is  now  generally  conceded  he  has,  in  a  proper  case,  upon  a 
resale  of  the  goods,  to  hold  the  vendee,  or  the  assignee  of  his 
estate,  for  the  loss  sustained  through  his  nonperformance  of 
the  contract,  or  in  consequence  of  a  fall  in  the  market  price. 
And  as  the  stoppage  does  not  rescind  the  contract  of  sale,  it 
follows  that  the  vendee  or  his  assignee  may  obtain  the  goods 
on  payment  of  the  price;  or  if  the  vendee  was  able  and  ready 
to  perform  the  contract  on  his  part,  he  may  recover  damages 
for  the  failure  of  the  seller  to  deliver  the  property  according 
to  its  terms.  But  can  the  vendee  maintain  such  action  if  he 
is  not  able  to  perform?  And  does  his  insolvency  at  the  time 
fixed  for  the  delivery  of  the  property  amount  to  such  inability? 
Or,  where  the  sale  is  upon  credit,  does  a  resale  of  the  prop- 
erty by  the  vendor,  before  the  expiration  of  the  time  of  the 
credit,  give  the  insolvent  vendee,  notwithstanding  his  inability 
to  pay  for  the  goods,  a  right  of  action  against  the  vendor  for 
the  difference  between  the  contract  price  and  their  market 
value  at  the  time  of  the  resale?  As  an  authority  sustaining 
the  right  of  the  vendee  to  maintain  such  an  action  against  his 
vendor,  Bloxam  v.  Sanders,  4  Barn.  &  C.  941,  is  cited,  where 
Bailey,  J.,  says:  "If  goods  are  sold  upon  credit,  and  nothing 
is  agreed  upon  as  to  the  time  of  delivering  the  goods,  the  ven- 
dee is  immediately  entitled  to  the  possession,  and  the  right  of 
possession  and  the  right  of  property  vest  at  once  in  him;  but 
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his  right  of  possession  is  not  absolute;  it  is  liable  to  be  de- 
feated if  he  becomes  insolvent  before  he  obtains  possession. 
Whether  default  in  payment  when  the  credit  expires  will  de- 
stroy his  right  of  possession,  if  he  has  not  before  that  time 
obtained  actual  possession,  and  put  him  in  the  same  situation 
as  if  there  had  been  no  bargain  for  credit,  it  is  not  now  neces- 
sary to  inquire,  because  this  is  a  case  of  insolvency,  and  in 
case  of  insolvency  the  point  seems  to  be  perfectly  clear.  If 
the  seller  has  dispatched  the  goods  to  the  buyer,  and  insol- 
vency occurs,  he  has  a  right  in  virtue  of  his  original  owner- 
ship to  stop  them  in  transitu.  Why?  Because  the  property 
is  vested  in  the  buyer  so  as  to  subject  him  to  tha  risk  of  any 
accident;  but  he  has  not  an  indefeasible  right  to  the  posses- 
sion, and  his  insolvency,  without  payment  of  the  price,  defeats 
that  right.  And  if  this  be  the  case  after  he  has  dispatched 
the  goods,  and  whilst  they  are  in  transitu,  a  fortiori,  is  it  when 
he  has  never  parted  with  the  goods,  and  when  no  transitus 
has  begun.  The  buyer,  or  those  who  stand  in  his  place,  may 
still  obtain  the  right  of  possession  if  they  will  pay  or  tender 
the  price,  or  they  may  still  act  upon  their  right  of  property  if 
anything  unwarrantable  is  done  to  that  right.  If,  for  instance, 
the  original  vendor  sells  when  he  ought  not,  they  may  bring 
a  special  action  against  him  for  the  injury  they  sustain  .by 
such  wrongful  sale,  and  recover  damages  to  the  extent  of  that 
injury;  but  they  can  maintain  no  action  in  which  right  of 
property  and  right  of  possession  are  both  requisite  unless  they 
have  both  those  rights."  Still  the  question  remains,  when  is 
the  resale  v/rongful?  And  what  is  necessary  on  the  part  of 
the  vendee  to  enable  him  to  maintain  the  action,  for  the  resale 
was  not  decided,  nor  does  it  appear  to  have  been  a  question 
in  that  case.  The  action  was  trover,  to  the  maintenance  of 
which  the  right  of  possession  was  essential. 

In  1  Smith's  Lead.  Cas.,  pt.  2,  1199,  in  the  note  to  Lick' 
barrow  v.  Mason,  2  Term  Rep.  63,  it  is  said:  "Supposing  the 
contract  of  sale  not  to  be  rescinded,  it  seems  to  follow  that 
the  goods,  while  detained,  remain  at  the  risk  of  the  vendee, 
and  that  the  vendor  can  have  no  right  to  resell  them,  at  all 
events  until  the  period  of  credit  is  expired;  after  that  period, 
indeed,  the  refusal  of  the  vendee  or  his  representatives  to  re- 
ceive the  goods  and  pay  the  price  would  probably  be  held 
to  entitle  the  vendor  to  elect  to  rescind  the  contract."  The 
only  authority  cited  in  support  of  the  note  above  quoted  is 
the  case  of  Langford  v.  Tiler,  1  Salk.  113,  from  an  examina- 
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tion  of  which  it  will  be  seen  that  it  does  not  meet  the  ques- 
tion. The  full  report  of  the  case,  which  is  very  brief,  is  aa 
follows:  — 

"The  defendant,  who  was  administratrix  to  her  late  hus- 
band, used  to  deal  in  tea  in  his  lifetime,  and  bought  four 
tubs  of  the  plaintiff  at  so  much  per  tub,  one  of  which  she 
paid  for  and  took  away,  leaving  fifty  pounds  in  earnest  for 
the  other  three;  and  Chief  Justice  Holt  ruled:  1.  That  the 
husband  was  liable  upon  the  wife's  contract,  because  they 
cohabited;  2.  That  notwithstanding  the  earnest,  the  money 
must  be  paid  upon  the  fetching  away  the  goods,  because  no 
other  time  for  payment  is  appointed;  3.  That  earnest  only 
binds  the  bargain,  and  gives  the  party  a  right  to  demand; 
but  then  a  demand  without  the  payment  of  the  money  is 
void;  4.  That  after  earnest  given  the  vendor  cannot  sell  the 
goods  to  another,  without  a  default  in  the  vendee,  and  there- 
fore, if  the  vendee  does  not  come  and  pay  and  take  the  goods^ 
the  vendor  ought  to  go  and  request  him;  and  then  if  he  does 
not  come  and  pay  and  take  away  the  goods  in  convenient 
time,  the  agreement  is  dissolved,  and  he  is  at  liberty  to  sell 
them  to  any  other  person."  The  sale,  it  appears,  was  not  on 
credit,  nor  was  the  purchaser  insolvent;  nor  does  the  case 
hold  that  the  vendor  would  be  liable  in  damages  for  a  resale 
of  the  goods,  without  a  request  made  of  the  vendee  to  receive 
and  pay  for  them,  if  at  the  time  he  was  not  ready  and  able 
to  pay  the  purchase  price.  On  the  contrary,  the  action  was 
by  the  vendor  against  the  vendee,  who  was  the  administra- 
trix of  her  husband's  estate,  to  charge  the  estate  with  her 
contract  of  purchase;  and  Lord  Holt  was  speaking  of  what 
was  necessary  to  be  done  by  the  vendor  to  enable  him  to  sue 
for  the  vendee's  breach  in  not  making  ^full  payment.  The 
holding  that  to  entitle  the  seller  to  sue  he  must  offer  to  per- 
form and  request  performance  by  the  purchaser,  is  in  accord- 
ance with  the  now  generally  recognized  rule  on  the  subject. 

The  general  rule  is  that  in  contracts  of  bargain  and  sale, 
where  there  is  no  agreement  for  credit,  the  promise  of  the 
vendor  to  sell  and  deliver  the  property,  and  that  of  the  pur- 
chaser to  pay  the  contract  price,  are  mutually  dependent, 
and  neither  party  is  bound  to  perform,  without  contempo- 
raneous performance  by  the  other.  Payment  or  tender  of  the 
price  is  the  condition  upon  which  the  purchaser  can  require 
delivery  of  the  property;  and  delivery  or  tender  by  the  seller 
is  just  as  essential  on  his  part  if  he  would  sue  for  the  price  or 
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for  damages  for  its  nonpayment.  If  both  parties  are  unable 
to  perform,  neither  can  maintain  an  action  against  the  otherj 
and  therefore,  while  it  is  necessary  for  the  vendor,  if  he  would 
sue,  to  offer  performance  on  his  part,  he  is  in  a  position  to  de- 
fend, without  doing  so,  if  the  vendee  is  not  able  to  perform. 
In  Reader  v.  Knatchel,  5  Term  Rep.  218,  an  application  was 
made  of  the  rule,  which  is  much  in  point.  The  plaintiff  de- 
clared upon  an  agreement  by  the  defendant  to  deliver  to  him 
a  quantity  of  Manchester  cottons.  The  defense  was,  that  after 
the  making  of  the  contract  the  plaintiff  had  compounded  with 
his  creditors.  Mr.  Justice  Butler  directed  the  jury,  "that  if 
they  believed  the  plaintiff  was  really  in  such  a  situation  as  to 
be  unable  to  pay  for  the  goods,  that  was  a  good  defense  in 
point  of  law  to  the  action;  and  the  jury  accordingly  found  a 
verdict  for  the  defendant." 

When  the  sale  is  upon  credit,  it  is  one  of  the  implied  con- 
ditions of  the  contract  that  the  vendee  shall  keep  his  credit 
good;  his  promise  to  pay  at  a  future  day,  involving  an  en- 
gagement on  his  part  that  he  will  remain  and  then  be  able  to 
pay;  which  engagement  is  broken  when  he  becomes  insolvent 
and  unable  to  pay,  and  hence  the  right  of  the  vendor  to  then 
stop  performance  of  the  contract  on  his  part.  Nor  is  the  rule 
varied  by  the  fact  that  the  vendee  has  given  his  notes  or  bills 
or  other  securities  for  the  price,  payable  at  the  end  of  the 
time  for  which  the  credit  is  allowed.  The  vendor  in  such 
case  incurs  no  liability  by  not  delivering  the  property,  unless 
the  vendee  pay  or  tender  the  contract  price.  But  in  order  to 
sue  the  vendee,  he  should  offer  to  deliver  according  to  the 
contract.  Such  is  the  scope  of  the  rule  laid  down  in  Florence 
Min.  Co.  V.  Brown,  124  U.  S.  385,  where  it  is  held:  ''The  in- 
solvency of  the  vendee  in  a  contract  for  the  sale  and  future 
delivery  of  personal  property  in  installments,  payment  to  be 
made  in  notes  of  the  vendee  as  each  installment  is  delivered, 
is  sufficient  to  justify  the  vendor  for  refusing  to  continue  the 
delivery  unless  payment  be  made  in  cash;  but  it  does  not 
absolve  him  from  offering  to  deliver  the  property  in  perform- 
ance of  the  contract  if  he  intends  to  hold  the  purchasing 
party  to  it;  he  cannot  insist  upon  damages  for  nonperform- 
ance by  the  insolvent  without  showing  performance  on  his 
own  part,  or  an  offer  to  perform,  with  ability  to  make  the 
offer  good." 

The  rule  must  work  both  ways.  The  rights  and  obligations 
of  the  vendor  and  vendee  are  correlative.     If  the  insolvency 
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of  the  vendee  is  sufficient  to  justify  the  vendor  in  refusing  to 
deliver  the  property  unless  payment  be  made  in  cash,  it  fol- 
lows that  the  vendor  incurs  no  liability  by  his  refusal,  and 
therefore  no  right  of  action  accrues  to  the  vendee  unless  pay- 
ment be  made  by  him.  And  if  the  vendor  cannot  insist  upon 
damages  for  the  vendee's  nonperformance  without  showing  an 
offer  on  his  part  with  the  ability  to  perform,  so  neither  can 
the  vendee,  if  he  is  without  the  ability  to  perform,  recover 
from  the  vendor.  The  observations  of  Gholson,  J.,  in  Bene' 
diet  V.  Schaettley  12  Ohio  St.  520,  521,  are  in  point,  and  are  in 
harmony  with  this  view  of  the  subject.  He  says:  "If  the 
true  principle  of  the  right  of  stoppage  in  transitu  be  found  in 
that  certainly  just  rule  of  mutual  contract,  by  wliich  either 
party  may  withhold  performance,  on  the  other  becoming  un- 
able to  perform,  on  his  part;  if  the  foundation  of  the  rule  be 
a  just  lien  on  the  goods  for  the  price  until  delivered,  an  equi- 
table lien  adopted  for  the  purposes  of  substantial  justice,  then 
it  is  the  ability  to  perform  the  contract  —  to  pay  the  price  — 
which  is  the  material  consideration.  If  there  be  a  want  of 
ability,  it  can  make  no  difference  in  justice  or  good  sense 
whether  it  was  produced  by  causes  or  shown  by  acts  at  a 
period  before  or  after  the  contract  of  sale.  Substantially, 
to  the  vendor  who  is  about  to  complete  delivery  and  aban- 
don or  lose  his  proprietary  lien  the  question  is,  can  the 
vendee  perform  the  contract  on  his  part?  has  he  from  insol- 
vency become  unable  to  pay  the  price?"  And  in  another 
part  of  the  opinion  he  further  says:  "The  rights  of  .a  fair 
vendee  will  be  sufficiently  protected  by  giving  him  an  indem- 
nity when  the  right  of  stoppage  in  transitu  is  exercised  upon 
rumor  or  suspicion  without  any  foundation  in  fact,  and  by 
depriving  the  vendor  in  all  cases  of  any  chance  of  speculating 
upon  the  goods,  by  requiring  them  to  be  delivered  or  accounted 
for  to  the  vendee  or  his  assignee  on  the  payment  or  tender  of 
the  agreed  price." 

But  it  is  contended  that  while  the  vendor  may  refuse  to  de- 
liver the  property  to  the  insolvent  vendee,  he  is  obliged  to 
keep  it  for  the  vendee  until  the  time  of  the  credit  expires; 
and  if  he  resell  before  that  time,  the  vendee  may  have  his  ac- 
tion for  damages. 

When,  by  the  contract,  the  property  is  to  be  delivered  at  a 
future  day,  and  the  vendor  sells  it  to  another  before  that  time 
arrives,  the  vendee,  being  able  to  perform,  may  have  an  im- 
mediate action;  for  the  vendor,  by  thus  disabling  himself 
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from  performing  by  delivery  at  the  proper  time,  commits  a 
breach  of  the  contract,  and  the  vendee  need  not  wait  until 
the  time  for  the  delivery  arrives.  But  that  rule  has  no  ap- 
plication here.  The  obligation  of  the  vendor,  under  a  con- 
tract like  that  between  the  parties  in  this  case,  is  to  deliver 
the  goods  at  the  time  stipulated  in  the  agreement,  which  is 
at  once,  upon  the  receipt  or  tender  of  the  purchaser's  commer- 
cial paper,  or  within  a  reasonable  time;  not  at  the  time  to 
which  the  credit  is  extended.  The  right  of  the  vendee,  is  to 
receive  the  goods  at  the  time  the  vendor  contracts  to  deliver 
them,  and  he  is  not  bound  to  receive  them  at  any  other  time. 
The  breach,  therefore,  on  the  part  of  the  vendor,  if  there  be 
one,  consists  in  his  failure  to  deliver  the  goods  according  to 
the  contract,  and  occurs  at  that  time,  and  not  upon  a  resale 
subsequently  made;  and  the  vendee's  cause  of  action  arises, 
if  at  all,  upon  the  failure  to  deliver,  and  not  on  the  resale. 
In  the  case  now  before  us,  the  averments  of  the  defendants' 
answer,  which  on  the  trial  he  was  not  permitted  to  prove, 
though  he  offered  to  do  so,  show  that  at  the  time  the  goods 
were  to  have  been  delivered,  according  to  the  contract  of  sale, 
the  plaintiffs  were  insolvent,  and  their  paper  dishonored,  so 
that  the  condition  upon  which  their  right  to  the  goods  de- 
pended, had  not  been  performed  by  them,  and  they  were 
without  the  necessary  ability  to  perform  the  same.  Upon 
what  just  principle  can  the  seller  in  such  a  case  be  required 
to  hold  the  goods  until  the  expiration  of  the  credit?  It  is 
true  that,  at  that  time,  the  vendee  may  again  be  solvent,  and 
able  to  pay.  There  is  no  presumption  or  assurance  that  he 
will.  If  any  presumption  arises,  it  is  rather,  that  the  insol- 
vency will  continue,  which  is  more  in  accordance  with  the 
experience  of  the  commercial  world.  But,  as  we  have  seen, 
it  is  part  of  the  vendee's  engagement,  that  he  will  maintain 
his  credit,  which  is  broken  by  his  insolvency.  And  it  would 
be  unjust  to  require  the  vendor  to  sustain  the  loss  resulting 
from  the  destruction  or  deterioration  of  the  goods  in  the  mean- 
time, which,  in  many  instances,  must  ensue  if  the  seller  is 
compelled  to  keep  the  goods  shut  up,  and  take  the  risk  of  the 
future  solvency  of  the  buyer.  The  injustice  of  such  a  require- 
ment is  conceded  where  the  goods  are  of  a  perishable  nature; 
and  the  vendor,  it  is  now  settled,  is  not  obliged  to  keep  goods 
of  that  character  until  the  termination  of  the  credit.  In  the 
notes  to  Ldckbarrow  v.  Mason,  in  1  Smith's  Lead.  Cas.  pt.  2, 
1199,  it  is  said:  "  But  what,  it  will  be  said,  if  the  goods  be  of 
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BO  perishable  a  nature  that  the  vendor  cannot  keep  them  un- 
til the  time  of  credit  has  expired  ?  In  such  a  case  it  is  sub- 
mitted that  courts  of  law  having  originally  adopted  this 
doctrine  of  stoppage  in  transitu  from  equity,  would  act  on 
equitable  principles  by  holding  the  vendor  invested  with  an 
implied  authority  to  make  the  necessary  sale."  It  is  insisted, 
however,  that  the  right  of  sale  in  such  cases  constitutes  an 
exception  to  the  rule.  In  our  opinion,  the  reasons  upon  which 
the  exception  rests,  if  it  be  such,  should  make  the  exception 
the  general  rule.  The  value  of  many  kinds  of  merchandise, 
not  perishable,  depends  largely  upon  their  being  in  the  mar- 
ket at  the  appropriate  seasons,  and  to  supply  temporary  de- 
mands; and  if  not  available  for  those  purposes,  at  the  proper 
time,  they  become  comparatively  worthless,  or  so  reduced  in 
value  as  to  entail  great  loss,  which  may  be  less  only  in  de- 
gree, though  greater  in  amount,  than  where  the  goods  are 
perishable;  and  it  is  no  more  just  or  equitable,  to  subject  the 
vendor  to  the  loss  in  the  one  case,  than  in  the  other.  The 
right  of  resale,  ought  not,  we  think,  be  made  to  depend  npon 
the  degree  or  extent  of  the  loss  that  must  ensue,  if  it  should 
be  denied.  It  rests  upon  a  different  principle,  and  grows  out 
of  the  failure  of  the  vendee  to  keep  his  engagement.  Not  that 
the  contract  is  thereby  rescinded,  for  that  would  defeat  the 
vendor's  remedy  for  damages  upon  resale  after  due  notice; 
but,  that  he  may  elect  to  treat  the  agreement  for  the  credit 
as  at  an  end,  on  account  of  the  vendee's  default.  We  see  no 
good  reason  for  holding  that  the  rights  of  the  seller  are  any 
the  less  where  the  sale  is  upon  credit,  and  the  property  is  re- 
tained by  him  on  account  of  the  buyer's  insolvency,  than  they 
would  be  if  the  sale  were  for  cash,  and  the  vendee  was  unable 
to  pay  the  price  agreed  upon.  In  either  case  the  incapacity 
of  the  vendee  to  perform  his  part  of  the  agreement,  and  in- 
Bolvency  is  incapacity,  warrants  the  vendor  in  withholding 
performance  on  his  part. 

We  are  therefore  of  opinion  the  trial  court  erred  in  exclud- 
ing the  evidence  of  the  plaintiffs'  insolvency,  and  in  charging 
the  jury  as  shown  in  the  statement  of  the  case;  and  also  in 
refusing  the  instruction  requested  by  the  defendant  therein 
contained.  Counsel  have  argued  a  question  relating  to  the 
charge  of  the  court  on  the  measure  of  damages;  but  as  no  ex- 
ception was  taken  to  the  charge  on  that  subject  it  will  not  be 
further  noticed.  For  the  errors  mentioned  above,  the  judg- 
ments below  are  reversed  and  the  cause  remanded  for  further 
proceedings. 
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Sales  —  Stoppage  in  Transitu  —  When  Right  Arises.  —  The  right  of 
stoppage  in  transitu  arises  where  the  seller  of  chattels  learns  of  the  insol- 
vency of  the  purchaser  while  the  goods  are  on  their  way  to  the  latter,  bub 
before  they  actually  pass  into  his  possession:  Kingman  v.  Denison,  84  Mich. 
608;  22  Am.  St.  Rep.  711,  and  note;  Schuster  v.  Carson,  28  Neb.  612;  Fan-ell 
V.  Richmond  etc.  R.  R.  Co.,  102  N.  0.  390;  11  Am.  St.  Rep.  760,  and  note; 
Jones  V.  Earl,  37  Cal.  630;  99  Am.  Dec.  338,  and  note;  Blum  v.  Marks,  21 
La.  Ann.  268;  99  Am.  Dec.  725,  and  note;  Sawyer  v.  Joslin,  20  Vt.  172;  49 
Am.  Dec.  768,  and  note.  See  also  extended  notes  to  Hause  v.  Judson,  29 
Am.  Dec.  384,  and  Rusher  v.  Donovan,  19  Am.  Rep.  88. 

The  Right  of  Stoppage  in  Transitu  is  not  Affected  by  taking  bills, 
drawn  by  the  master  of  the  ship  carrying  the  goods,  upon  the  vendee:  New- 
hall  V.  Vargas,  13  Me.  93;  29  Am.  Dec.  489;  and  for  a  further  discussion  of 
the  effect  upon  the  right  of  stoppage  in  transitu  the  taking  of  notes,  security 
etc.,  has,  see  the  note  to  Hause  v.  Judson,  29  Am.  Dec.  387. 

Sales  —  Stoppage  in  Transitu  —  Effect  of  on  Vendor's  Rights.  — 
A  vendor  may,  notwithstanding  his  exercise  of  the  right  of  stoppage  in  tran- 
titu,  maintain  an  action  against  the  vendee  for  goods  bargained  and  sold, 
provided  he  be  ready  to  surrender  the  goods  according  to  the  terms  of  the 
original  contract:  Patten's  Appeal,  45  Pa.  St.  151;  84  Am.  Dec.  479,  and 
note.  Stoppage  in  transitu  simply  restores  the  vendor  to  his  lien  by  placing 
him  in  the  same  position  as  if  he  had  never  parted  with  possession:  Newhall 
Y.  Vargas,  15  Me.  314;  33  Am.  Dec.  617;  Pennsylvania  R.  R.  Co.  v.  Amer- 
ican Oil  Works,  126  Pa.  St.  485;  12  Am.  St.  Rep.  885. 
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[49  Ohio  State,  137.] 

CJorporations,  How  Far  Regarded  as  Mere  Legal  Entities  Distinct 
FROM  THE  Stockholders.  —  The  doctrine  that  a  corporation  is  a  legal 
entity  existing  separate  and  apart  from  the  natural  persons  composing 
it  is  a  mere  fiction,  introduced  for  purposes  of  convenience  and  to  sub- 
serve the  ends  of  justice.  Hence,  where  that  fiction  is  urged  to  an  end 
subversive  of  its  policy,  or  such  is  the  result  of  giving  effect  to  it,  it  must 
be  ignored,  and  an  averment  that  a  certain  act  has  been  done  by  the 
stockholders,  simply  as  individuals,  and  to  promote  their  individual  in- 
terests, cannot  preclude  judicial  inquiry  as  to  whether  the  act  in  ques- 
tion was  really  done  by  them  in  the  capacity  and  for  the  purposes  alleged, 
or  was,  as  a  matter  of  fact,  done  to  control  the  corporation,  and  affect 
the  transaction  of  the  corporate  business,  in  the  same  manner  aa  if  the 
act  had  been  clothed  with  all  the  formalities  of  a  corporate  act. 

CORPORATIONS  —  Ultra  Vires,  Penalties  of,  when  Incurred  through 
Acts  of  Individual  Stockholders.  —  Where  all,  or  a  majority,  of  the 
stockholders  comprising  a  corporation,  do  an  act  which  is  designed  to 
affect  the  property  and  business  of  the  company,  and  which  through 
the  control  their  numbers  give  them  over  the  selection  and  control  of 
the  corporate  agencies,  does  affect  the  property  and  business  of  the  com- 
pany, in  the  same  manner  as  if  it  had  been  a  formal  resolution  of  the 
board  of  directors;  and  the  act  so  done  is  ultra  vires  of  the  corporation  and 
against  public  policy,  and  was  done  by  them  in  their  individual  capacity 
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for  the  purpose  of  concealing  their  real  purpose  and  object;  the  act  should 
be  regarded  as  the  act  of  the  corporation,  and  to  prevent  the  abuse  of 
corporate  power,  may  be  challenged  as  such  by  the  state  in  a  proceeding 
in  quo  warranto. 

Trusts —  Agreement  between  Stockholders  op  Companies,  What  Void 
AS  Tending  to  Monopoly.  —  An  agreement  by  which  a  majority  of  tha 
stockholders  in  several  companies  transfer  their  stock  to  trustees,  who 
are  required  to  hold  the  stock  in  trust  for  the  transferors,  and  to  exer> 
cise  the  power  of  controlling  the  affairs  of  the  companies  which  the  legal 
ownership  of  the  majority  of  the  stock  confers,  in  such  a  manner  as  will 
be  most  conducive  to  the  interests  of  all  the  parties  to  the  agreement, 
tends  to  establish  a  virtual  monopoly  of  the  business  for  which  the  com- 
panies were  organized,  and  is  therefore  contrary  to  public  policy  and 
void. 

Statute  op  Limitations  —  Want  op  Knowledge  Will  Not  Stop  thb 
Running  of.  —  The  only  exception  to  the  general  rule,  that  a  party's 
want  of  knowledge  does  not  prevent  the  running  of  the  statute  of  limi- 
tations against  an  action  that  has  accrued  in  his  favor,  is  where  there 
has  been  fraud  or  concealment  on  the  part  of  the  defendant.  This  excep- 
tion under  the  Ohio  statute  (sec.  4982),  is  expressly  confined  to  "an 
action  for  relief  on  the  ground  of  fraud." 

Statute  op  Limitations  —  Proceedings  in  Quo  Warranto,  when  Barred 
BY. —  Under  the  Ohio  statute  regulating  proceedings  in  quo  warranto, 
an  action  against  a  corporation  for  the  forfeiture  of  its  charter  must  be 
brought  "within  five  years  after  the  act  complained  of  was  done  or  com- 
mitted ";  but  the  right  of  the  state  to  bring  an  action  for  the  purpose  of 
ousting  a  corporation  from  "the  exercise  of  a  power  or  franchise  under 
its  charter  "  is  not  barred  until  such  power  or  franchise  has  been  exer- 
cised for  twenty  years. 

Proceeding  in  quo  warranto  for  the  purpose  of  determining 
•whether  the  defendant  corporation  had,  by  becoming  a  party 
to  a  certain  agreement  alleged  to  be  contrary  to  public  policy, 
rendered  itself  liable  to  be  deprived  of  its  corporate  fran- 
chises. The  substance  of  the  agreement  was  as  follows:  1. 
Parties  to  it  shall  embrace  three  classes  —  the  first  comprising 
all  the  stockholders  of  certain  corporations  and  limited  part- 
nerships (whereof  the  defendant  company  was  one),  the 
second  being  composed  of  certain  specified  individuals,  and 
the  third  consisting  of  a  portion  of  the  stockholders  of  cer- 
tain corporations  and  limited  partnerships;  2.  Corporations 
shall  as  soon  as  practicable  be  formed  in  certain  states  (of 
which  Ohio  was  one),  but  any  existing  charter  and  organiza- 
tion may  be  used  when  it  could  advantageously  be  done;  3. 
The  shares  of  stock  of  such  corporations  shall  be  issued  only 
for  money,  property,  or  assets,  equal  at  a  fair  valuation  to 
the  par  value  of  the  stock  delivered  therefor;  4.  All  of  the 
property,  real  and  personal,  assets  and  business  of  each  and 
all  of  the  corporations  and  limited  partnerships  embraced  in 
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the  first  class  shall  be  transferred  to  and  vested  in  the  several 
Standard  Oil  Companies  of  the  states  to  which  those  corpora- 
tions and  partnerships  belong,  and  the  directors  and  mana- 
gers thereof  are,  in  order  to  carry  out  that  transfer,  author- 
ized by  the  stockholders  and  members  (all  of  them  being 
parties  to  the  agreement),  to  assign,  for  the  consideration  ta 
be  afterwards  mentioned,  to  the  Standard  Oil  Company  or 
companies  of  the  proper  state  or  states,  as  soon  as  said  cor- 
porations are  organized  and  ready  to  receive  the  same,  all 
the  property,  real  and  personal,  assets,  and  business  of  said 
corporations  and  limited  partnerships;  5.  Similar  convey- 
ances of  property  shall  be  made  by  the  individuals  embraced 
in  the  second  and  third  classes;  6.  The  consideration  for  the 
transfer  and  conveyance  of  the  money,  property,  and  business 
aforesaid  to  each  or  any  of  the  Standard  Oil  Companies  shall 
be  stock  of  the  respective  Standard  Oil  Company  to  which 
said  transfer  or  conveyance  is  made,  equal  at  par  value  to 
the  appraised  value  of  the  money,  property,  and  business  so 
transferred.  Said  stock  shall  be  delivered  to  the  trustees 
afterwards  provided  for  and  their  successors,  and  no  stock  of 
any  of  said  companies  shall  ever  be  issued  except  for  money, 
property,  or  business  equal  at  least  to  the  par  value  of  the 
stock  so  issued,  nor  shall  any  stock  be  issued  by  any  of  the 
said  companies  for  any  purpose,  except  to  the  said  trustees 
to  be  held  subject  to  the  trusts  specified;  7.  The  considera- 
tion for  any  stocks  delivered  to  said  trustees  shall  be  the 
delivery  by  the  trustees  to  the  persons  entitled  thereto,  of 
trust  certificates,  equal  at  par  value  to  the  par  value  of  the 
stocks  of  the  said  Standard  Oil  Companies  so  received  by 
said  trustees  and  equal  to  the  appraised  value  of  the  stocks 
of  other  companies  or  partnerships  delivered  to  the  trustees. 
The  remainder  of  the  agreement  comprehended  minute  pro- 
visions regarding  the  mode  of  election  of  the  trustees,  the 
form  of  the  trust  certificates  to  be  issued,  and  the  manner  of 
their  issue.  The  gist  of  the  cause  of  action  stated  in  the  peti- 
tion was  that  the  stockholders  of  the  defendant  company  had 
become  parties  to  the  agreement  and  had  transferred  all  their 
shares  except  seven  to  the  trustees,  and  received  from  them 
the  trust  certificates  for  the  issue  of  which  the  agreement 
provided;  that  such  action  of  the  stockholders  was,  under  the 
circumstances,  to  be  regarded  as  the  action  of  the  corpora- 
tion; and  that,  therefore,  the  legal  eff'ect  of  such  action  was 
to  make  the  corporation  itself  liable  for  any  consequence*^ 
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which  the  laws  of  the  state  might  attach  to  such  a  use  of  its 
corporate  powers  and  privileges. 

David  K.  Watson^  attorney-general^  and  John  W.  Warringtony 
for  the  plaintiff. 

M.  R.  Keith,  Virgil  P.  Kline,  8.  C.  T.  Dodd,  and  Joseph  H. 
Choate,  for  the  defendant. 

MiNSHALL,  J.  Three  questions  arise  upon  the  pleadings: 
1.  Should  the  defendant,  the  Standard  Oil  Company,  be  re- 
garded as  a  party  in  its  corporate  capacity,  to  the  agreement 
constituting  the  Standard  Oil  Trust;  2.  Had  the  company 
power  to  become  a  party  to  such  an  agreement;  3.  If  so,  is 
the  right  of  the  state  to  demand  a  forfeiture  of  its  corporate 
franchises,  or  of  the  power  to  make  and  perform  such  agree- 
ments, barred  by  lapse  of  time. 

1.  It  will  be  observed,  on  reading  the  answer,  that  while 
the  defendant  denies  that  it  "  entered  into  or  became  a  party 
to  either  or  both  of  the  agreements  in  said  petition  set  forth," 
and  also  "  denies  that  it  has  at  any  time  or  in  any  manner 
acquiesced  in,  or  observed,  performed,  or  carried  out  either 
or  both  of  said  agreements,"  it  does  not  deny  the  averment 
of  the  petition  that  "  all  of  the  owners  and  holders  of  its  capi- 
tal stock,  including  all  the  officers  and  directors  of  said  com- 
pany, signed  said  agreements."  Nor  could  it  have  been  the 
intention  to  do  so,  as  the  answer  proceeds  to  admit,  "  that  it," 
the  corporation,  "is  informed  and  beleives  that  the  individ- 
uals named  in  the  agreement,  being  the  same  individuals 
who  executed  "  it,  "  did  enter  into  the  agreements  set  forth  " 
in  the  petition;  claiming  "that  said  agreements  were  agree- 
ments of  individuals  in  their  individual  capacity,  and  with 
reference  to  their  individual  property,  and  were  not,  nor  were 
they  designed  to  be  corporate  agreements."  The  claim  is  based 
upon  the  argument  that  the  corporation  is  a  legal  entity  sep- 
arate from  its  stockholders;  that  in  it  are  vested  all  the  prop- 
erty and  powers  of  the  company,  and  can  only  be  affected  by 
such  acts  and  agreements  as  are  done  or  executed  on  its  be- 
half by  its  corporate  agencies,  acting  within  the  legitimate 
Bcope  of  their  powers;  that  its  stockholders  are  not  the  corpo- 
ration, that  their  shares  are  their  individual  property,  and 
that  they  may  each  and  all  dispose  of,  and  make  such  agree- 
ments affecting  their  shares,  as  best  suit  their  private  inter- 
ests; and  that  no  such  acts  and  agreements  of  stockholders, 
fiubservient  of  their  private  interests,  can  be  ascribed  to  the 
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company  as  a  separate  entity  though  done  and  concurred  in 
by  each  and  all  of  its  stockholders. 

The  general  proposition  that  a  corporation  is  to  be  regarded 
as  a  legal  entity,  existing  separate  and  apart  from  the  natural 
persons  composing  it,  is  not  disputed;  but  that  the  statement 
is  a  mere  fiction,  existing  only  in  idea,  is  well  understood, 
and  not  controverted  by  anyone  who  pretends  to  accurate 
knowledge  on  the  subject.  It  has  been  introduced  for  the 
convenience  of  the  company  in  making  contracts,  in  acquiring 
property  for  corporate  purposes,  in  suing  and  being  sued,  and 
to  preserve  the  limited  liability  of  the  stockholders,  by  distin- 
guishing between  the  corporate  debts  and  property  of  the 
company,  and  of  the  stockholders  in  their  capacity  as  indivi- 
duals. All  fictions  of  law  have  been  introduced  for  the  pur- 
pose of  convenience  and  to  subserve  the  ends  of  justice.  It  is 
in  this  sense  that  the  maxim,  in  fictione  juris  subsistit  aequitas 
is  used  and  the  doctrine  of  fictions  applied.  But  when  they 
are  urged  to  an  intent  and  purpose  not  within  the  reason  and 
policy  of  the  fiction,  they  liave  always  been  disregarded  by 
the  courts:  Broom's  Legal  Maxims,  130.  "It  is  a  certain 
rule,"  says  Lord  Mansfield,  C.  J.,  "  that  a  fiction  of  law  shall 
never  be  contradicted  so  as  to  defeat  the  end  for  which  it  was 
invented,  but  for  every  other  purpose  it  may  be  contradicted": 
Johnson  v.  Smith,  2  Burr.  962.  "They  were  invented,"  says 
Brinkerhoff,  J.,  in  Wood  v.  Ferguson,  7  Ohio  St.  291,  "  for  the 
advancement  of  justice,  and  will  be  applied  for  no  other  pur- 
pose." And  it  is  in  this  sense  that  they  have  been  constantly 
understood  and  applied  in  this  state:  Hood  v.  Brown,  2  Ohio, 
269;  Rossman  v.  McFarland,  9  Ohio  St.  381;  Collard  v.  Donald- 
son, 17  Ohio,  266. 

No  reason  is  perceived  why  the  principles  applicable  to  fic- 
tions in  general  should  not  apply  to  the  fiction  that  a  corpora- 
tion is  a  personal  entity,  separate  from  the  natural  persons 
who  compose  it,  and  for  whose  benefit  it  has  been  invented. 
One  author  seems  to  think  that  it  has  outlived  its  usefulness, 
that  it  is  "a  stumbling  block  in  the  advance  of  corporation  law 
towards  the  discrimination  of  the  real  rights  of  actual  men  and 
women,"  and  should  be  abandoned:  Taylor  on  Corporations, 
sec.  51.  Among  the  many  attempts  that  have  been  made  to 
define  the  nature  of  a  corporation,  that  given  by  Mr.  Kyd, 
discarding  or  at  least  not  adopting,  the  metaphysical  distinc- 
tion of  a  legal  entity  separate  from  the  persons  composing  it, 

is  certainly  the  most  practical,  presenting,  as  it  does,  the  real 
Am.  St.  Rep..  Vol.  XXXIV.  —  35 
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nature  of  a  corporation  as  seen  in  its  constituents,  and  in  the 
manner  that  it  is  formed  and  transacts  its  business.  His  defi- 
nition is,  '•  a  collection  of  many  individuals  united  into  one 
body,  under  a  special  denomination,  having  perpetual  succes- 
sion under  an  artificial  form,  and  vested,  by  the  policy  of  the 
law,  with  the  capacity  of  acting,  in  several*  respects,  as  an  in- 
dividual, particularly  of  taking  and  granting  property,  of 
contracting  obligations,  and  of  suing  and  being  sued,  of  en- 
joying privileges  and  immunities  in  common,  and  of  exercis- 
ing a  variety  of  political  rights,  more  or  less  extensive,  ac- 
cording to  the  design  of  its  institution,  or  the  powers  conferred 
upon  it,  either  at  the  time  of  its  creation,  or  at  any  subsequent 
period  of  its  existence":  1  Kyd  on  Corporations,  13.  In  brief, 
then,  a  corporation  is  a  collection  of  many  individuals,  united 
in  one  body  under  a  special  denomination,  and  vested  by  the 
policy  of  the  law  with  the  capacity  of  acting  in  several  re- 
spects as  an  individual.  "  The  statement,"  says  Mr.  Mora- 
wetz,  "that  a  corporation  is  an  artificial  person,  or  entity, 
apart  from  its  members,  is  merely  a  description,  in  figurative 
language,  of  a  corporation  viewed  as  a  collective  body;  a  cor- 
poration is  really  an  association  of  persons,  and  no  judicial 
dictum  or  legislative  enactment  can  alter  this  fact":  See  his 
work  on  corporations,  section  227.  So  that  the  idea  that  a 
corporation  may  be  a  separate  entity,  in  the  sense  that  it  can 
act  independently  of  the  natural  persons  composing  it,  or  ab- 
stain from  acting,  where  it  is  their  will  that  it  shall,  has  no 
foundation  in  reason  or  authority,  is  contrary  to  the  fact,  and 
to  base  an  argument  upon  it,  where  the  question  is  as  to 
whether  a  certain  act  was  the  act  of  the  corporation,  or  of  its 
stockholders,  cannot  be  decisive  of  the  question,  and  is  there- 
fore illogical,  for  it  may  as  likely  lead  to  a  false  as  to  a  true 
result. 

Now,  so  long  as  a  proper  use  is  made  of  the  fiction,  that  a 
corporation  is  an  entity  apart  from  its  shareholders,  it  is 
harmless,  and,  because  convenient,  should  not  be  called  in 
question;  but  where  it  is  urged  to  an  end  subversive  of  its 
policy,  or  such  is  the  issue,  the  fiction  must  be  ignored,  and 
the  question  determined,  whether  the  act  in  question,  though 
done  by  shareholders,  that  is  to  say,  by  the  persons  united 
in  one  body,  was  done  simply  as  individuals,  and  with  respect 
to  their  individual  interests  as  shareholders,  or  was  done  os- 
tensibly as  such,  but,  as  a  matter  of  fact,  to  control  the  cor- 
poration and  afi"ect  the  transaction  of  its  business,  in  th» 
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eame  manner  as  if  the  act  had  been  clothed  with  all  the  form- 
alities of  a  corporate  act.  This  must  be  so,  because  the  stock- 
holders, having  a  dual  capacity,  and  capable  of  acting  in 
either,  and  a  possible  interest  to  conceal  their  character  when 
acting  in  their  corporate  capacity,  the  absence  of  the  formal 
evidence  of  the  character  of  the  act  cannot  preclude  judicial 
inquiry  on  the  subject.  If  it  were  otherwise,  then,  in  one  de- 
partment of  the  law  fraud  would  enjoy  an  immunity  awarded 
to  it  in  no  other. 

Therefore,  the  real  question  we  are  now  to  determine,  is 
whether  it  appears  from  the  face  of  the  pleadings,  giving 
effect  to  all  the  denials  of  fact  contained  in  the  answer,  that 
the  execution  of  the  agreement  set  forth  in  the  petition  should 
be  imputed  to  the  association  of  persons  constituting  the 
Standard  Oil  Company  of  Ohio,  acting  in  their  corporate 
capacity. 

The  agreement  provides,  in  the  first  place,  that  the  parties 
to  it  shall  be  divided  into  three  classes,  the  first  class  to  em- 
brace all  the  stockholders  and  members  of  certain  corpora- 
tions and  limited  partnerships,  the  defendant,  the  Standard 
Oil  Company  of  Ohio,  being  one.  It  is  then  covenanted  by 
the  parties,  that,  as  soon  as  practicable,  a  corporation  shall 
be  formed  in  each  of  certain  states,  under  the  laws  thereof, 
Ohio  being  one,  to  mine  for,  produce,  manufacture,  refine, 
and  deal  in  petroleum  and  all  its  products;  with  the  proviso, 
however,  that  instead  of  organizing  a  new  corporation,  any 
existing  one  "  may  be  used  for  the  purpose  when  it  can  ad- 
vantageously be  done,"  and  in  Ohio  the  defendant  has  been 
60  used. 

In  a  subsequent  part  of  the  agreement,  nine  trustees  are 
selected,  their  powers  and  duties  are  defined,  and  provision 
made  for  the  selection  of  their  successors. 

As  will  hereafter  appear,  it  is  made  the  duty  of  the  parties 
to  the  agreement  to  transfer  their  stocks  or  interests  in  their 
respective  companies  or  firms  to  these  trustees,  who  hold  the 
same  in  trust,  but  with  the  power  to  vote  on  the  same  as 
though  the  real  owners;  in  consideration  of  which,  trust  cer- 
tificates are  issued  to  the  owners,  who,  as  the  owners  of  such 
certificates,  elect  the  successors  of  the  trustees. 

It  is  then  provided  that  all  the  property,  assets,  and  busi- 
ness of  the  corporations  and  limited  partnerships  embraced 
in  the  first  class  "  shall  be  transferred  to  and  vested  in  the 
said  several  Standard  Oil  Companies."     And  in  order  to  ac- 
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complish  this  purpose,  it  is  provided  that,  "the  directors  and 
managers  of  each  and  all  of  the  several  corporations  and 
limited  partnerships  mentioned  in  class  first,  are  hereby 
authorized  and  directed  by  the  stockholders  and  members 
thereof  (all  of  them  being  parties  to  this  agreement)  to  sell, 
assign,  transfer,  convey,  and  make  over,  for  the  consideration 
hereinafter  mentioned,  to  the  Standard  Oil  Company  or  com- 
panies, of  the  proper  state  or  states,  as  soon  as  said  corpora- 
tions are  organized  and  ready  to  receive  the  same,  all  the 
property,  real  and  personal,  assets,  and  business  of  said  cor- 
porations and  limited  partnerships." 

Now,  in  the  case  of  the  defendant,  it  will  be  observed  that 
this  contemplated,  and  could  not  have  been  accomplished, 
without  corporate  action.  The  Standard  Oil  Company  of 
Ohio  was  required  to  transfer  all  its  property,  assets,  and 
business  to  a  new  company  to  be  organized  in  the  state;  and 
this  was  to  be  accomplished  by  the  obligation  imposed  on  its 
members  and  stockholders,  all  of  whom  are  parties  to  the 
agreement,  to  authorize  and  require  the  directors  and  mana- 
gers to  make  the  transfer.  The  property  and  assets  of  the 
corporation  could  only  be  transferred  by  a  corporate  act,  and 
the  agreement  could  not,  in  this  respect,  be  carried  into  effect 
other  than  by  such  corporate  act;  and  clearly  indicates  that 
the  purpose  of  the  stockholders  of  the  defendant,  in  becoming 
a  party  to  it,  was  to  afi'ect  their  property  and  business  as  a 
corporation;  in  other  words,  was  to  act  in  their  corporate,  and 
not  in  their  individual  capacity. 

The  subsequent  agreement  of  January  4,  1882,  does  not 
materially  change  the  original  agreement  in  this  regard:  Re- 
citing that  "it  is  not  deemed  expedient  that  all  of  the  com- 
panies and  associations  should  transfer  their  property  to  the 
said  Standard  Oil  Companies  at  the  present  time,"  and  "that 
it  is  deemed  advisable  that  a  discretionary  power  should  be 
vested  in  the  trustees  as  to  when  such  transfer  should  be 
made,  provides  that,  "  until  said  trustees  should  so  decide, 
each  of  said  companies  shall  remain  in  existence  and  retain 
its  property  and  business,  and  the  trustees  shall  hold  the  stock 
thereof,  in  trust  as  in  said  agreement  provided."  So  that 
under  the  agreement  as  modified  the  directors  and  managers 
of  the  defendant  may  be  required  by  its  stockholders  and 
members,  all  of  whom  are  parties  to  the  agreement,  to  make 
the  transfer  of  the  property  and  business  of  the  defendant, 
whenever  the  trustees  may  in  their  discretion  direct.     The 


Jan.  1892.]  State  v.  Standard  Oil  Co.  549 

effectiveness  of  this  provision  to  secure  all  intended  by  it,  may 
be  better  understood,  by  observing  that  "  the  directors  and 
managers,"  "the  stockholders  and  members"  and  "the  trus- 
tees" here  mentioned,  are  substantially  the  same  persons, 
occupying  these  different  relations  at  one  and  the  same  time. 

It  signifies  nothing  that  the  transfer  here  provided  for  has 
not,  as  respects  the  defendant,  been  made.  It  does  not  change 
the  evi  lence  it  affords  of  the  purpose  and  object  of  the  mem- 
bers of  the  corporation  in  becoming  parties  to  the  agreement. 

Again,  the  agreement,  as  performed  by  the  members  of  the 
defendant,  as  effectually  places  the  property  and  business  of 
the  defendant  under  the  control  and  management  of  the 
Standard  Oil  Trust,  as  if  the  same  had  been  transferred  as 
provided  in  the  original  agreement.  It  is  averred  in  the  peti- 
tion, and  not  denied  in  the  answer,  "  that  prior  to  the  dates 
of  the  trust  agreements  aforesaid,  defendant's  capital  stock 
consisted  of  thirty-five  thousand  shares  of  one  hundred  dollars 
each,  and  upon  the  signing  of  said  agreements  in  the  manner 
aforesaid,  thirty-four  thousand  nine  hundred  ninety-three 
shares  of  said  stock,  belonging  to  the  persons  who  signed  the 
agreements  in  manner  above  set  forth  (in  what  proportions, 
however,  plaintiff  is  unable  to  state),  were  transferred,  by  de- 
fendant's transferring  officers,  upon  defendant's  stock  books, 
to  the  certain  nine  trustees  who  were  appointed  and  named 
in  the  first  one  of  said  trust  agreements,  upon  the  request  of 
the  respective  owners  of  said  shares  and  in  pursuance  of  the 
provisions  of  said  trust  agreements,  the  remaining  seven  of 
said  shares  of  stock  being  retained  by,  or  transferred  to,  the 
directors  of  defendant  company;  that  at  the  time  said  trans- 
fer of  stock  was  made,  there  were  seven  directors  of  defend- 
ant, and  each  one  of  the  seven  held  one  share  of  the  stock 
aforesaid,  but  the  number  of  said  directors  was  thereafter  re- 
duced to  five,  who  still  hold  and  vote  said  seven  shares  of 
stock  and  no  more.  That  in  lieu  of  the  transfer  of  said  thirty- 
four  thousand  nine  hundred  ninety-three  shares,  as  afore- 
said, to  the  nine  trustees  above  mentioned,  an  equal  amount, 
in  par  value,  of  certificates  of  the  Standard  Oil  Trust,  which 
were  provided  for  and  described  in  said  trust  agreements,  was 
issued  and  delivered  by  said  nine  trustees  to  the  persons  afore- 
said, from  whom  said  nine  trustees  had  received  said  thirty- 
four  thousand  nine  hundred  ninety-three  shares  of  stock  in 
defendant  company;  that  the  capital  stock  of  said  defend- 
ant company  is  still  three  million  five  hundred  thousand  dol- 
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•lars,  and  the  nine  trustees  before  mentioned  still  hold  and 
•control  the  thirty-four  thousand  nine  hundred  ninety-three 
shares  thereof  which  were  transferred  to  them  as  above  stated." 

So  that  all  but  seven  of  the  thirty-five  thousand  shares  of 
'the  defendant's  capital  stock  has  been  transferred  by  the 
owners,  who  are  parties  to  the  agreement,  to  the  trustees  of 
the  Standard  Oil  Trust;  and  continue  to  be  held  in  trust,  as 
appears  by  the  supplemental  agreement,  the  transferrers  re- 
ceiving in  lieu  thereof  trust  certificates  equal  at  par  value  to 
the  par  value  of  the  stock  received.  The  control  which  this 
gives,  and  was  intended  to  give,  over  the  business  of  the  de- 
fendant, appears  from  the  following  provision  contained  in 
the  trust  agreement: — 

"  It  shall  be  the  duty  of  said  trustees  to  exercise  general 
supervision  over  the  affairs  of  said  several  Standard  Oil  Com- 
panies, and  as  far  as  practicable  over  the  other  companies  or 
partnerships,  any  portion  of  whose  stock  is  held  in  said  trust. 
It  shall  be  their  duty  as  stockholders  of  said  companies  to 
€lect  as  directors  and  officers  thereof  faithful  and  competent 
men.  They  may  elect  themselves  to  such  positions  when  they 
see  fit  so  to  do,  and  shall  endeavor  to  have  the  affairs  of  said 
companies  managed  and  directed  in  the  manner  they  may 
deem  most  conducive  to  the  best  interests  of  the  holders  of 
€aid  trust  certificates." 

Thus,  the  trustees,  as  the  legal  owners  of  the  stock,  may 
not  only  elect  who  they  please,  but  may  elect  themselves,  as 
directors  of  the  defendant;  and  not  only  may  manage,  but  it 
is  their  duty  to  have  "  the  affairs "  of  the  defendant,  man- 
aged and  directed  in  the  manner  they  may  deem  most  con- 
ducive to  the  best  interests  of  the  holders  of  the  trust  certifi- 
cates. In  other  words,  it  is  to  be  managed  in  the  interest  of 
the  Standard  Oil  Trust,  whose  principal  place  of  business  is 
in  New  York  City,  irrespective  of  what  might  be  its  duties  to 
the  people  of  this  state,  from  which  it  derives  its  corporate 
life;  and  its  real  stockholders  receive  their  dividends  from  the 
profits  of  that  trust,  and  not  from  the  earnings  of  their  com- 
pany; for  the  holders  of  the  trust  certificates,  received  in  ex- 
change for  their  stock  transferred  to  the  trustees,  remain  in 
law  and  equity,  the  real  owners  of  the  stock  so  transferred; 
and  the  averment  in  the  answer  that  the  dividends  of  the 
company  are  paid  to  the  holders  of  its  stock,  "  appearing  as 
such  on  its  stock  books,"  is  immaterial;  since  these  persons 
are  not  the  owners,  but  the  trustees  of  the  stock.     In  fact,  the 
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averment  is  simply  a  part  of  the  evidence,  that  the  company, 
through  its  directors,  recognizes  and  performs  the  agreement 
on  its  part.  The  payment  of  its  dividends  to  the  persons  ap- 
pearing as  stockholders  on  its  stock  books,  is  what  enables 
the  parties  to  the  agreement  to  realize  the  primary  object  of 
the  trust  agreement  —  the  accumulation  of  the  earnings  of 
the  various  companies,  partnerships,  and  individuals  named 
in  the  agreement,  as  a  common  fund  from  which  the  holders 
of  the  trust  certificates  are  to  be  paid  dividends  when  de- 
clared by  the  trustees;  and  whereby  many  separate  interests 
being  united  under  one  management,  form  a  virtual  monopoly 
through  the  power  acquired  of  so  controlling  the  production 
and  price  of  petroleum  and  its  products,  as  to  destroy  compe- 
tition. 

Applying  then  the  principle  that  a  corporation  is  simply  an 
association  of  natural  persons,  united  in  one  body  under  a 
special  denominatior^  and  vested  by  the  policy  of  the  law 
with  the  capacity  of  acting  in  several  respects  as  an  individ- 
ual, and  disregarding  the  mere  fiction  of  a  separate  legal  en- 
tity, since  to  regard  it  in  an  inquiry  like  the  one  before  us 
would  be  subversive  of  the  purpose  for  which  it  was  invented, 
is  there,  upon  an  analysis  of  the  agreement,  room  for  doubt, 
that  the  act  of  all  the  stockholders,  officers,  and  directors  of 
the  company  in  signing  it,  should  be  imputed  to  them  as  an 
act  done  in  their  capacity  as  a  corporation  ?  We  think  not, 
since  thereby  all  the  property  and  business  of  the  company 
is,  and  was  intended  to  be,  virtually  transferred  to  the  Stan- 
dard Oil  Trust,  and  is  controlled,  through  its  trustees,  as  ef- 
fectually as  if  a  formal  transfer  had  been  made  by  the  di- 
rectors of  the  company.  On  a  question  of  this  kind,  the  fact 
must  constantly  be  kept  in  view,  that  the  metaphysical  entity 
has  no  thought  or  will  of  its  own;  that  every  act  ascribed  to 
it,  emanates  from  and  is  the  act  of  the  individuals  personated 
by  it;  and  that  it  can  no  more  do  an  act,  or  refrain  from  do- 
ing it,  contrary  to  the  will  of  these  natural  persons,  than  a 
house  could  be  said  to  act  independently  of  the  will  of  its 
owner;  and,  where  an  act  is  ascribed  to  it,  it  must  be  under- 
stood to  be  the  act  of  the  persons  associated  as  a  corporation, 
and  whether  done  in  their  capacity  as  corporators  or  as  indi- 
viduals, must  be  determined  by  the  nature  and  tendency  of 
the  act. 

It  therefore  follows,  as  we  think,  from  the  discussion  we 
have  given  the  subject,  that  where  all,  or  a  majority  of  the 
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Btockholders  comprising  a  corporation,  do  an  act  which  is  de- 
signed to  affect  the  property  and  business  of  the  company, 
and  which,  through  the  control  their  numbers  give  them  over 
the  selection  and  conduct  of  the  corporate  agencies,  does  affect 
the  property  and  business  of  the  company,  in  the  same  man- 
ner as  if  it  had  been  a  formal  resolution  of  its  board  of  di 
rectors;  and  the  act  so  done  is  ultra  vires  of  the  corporation 
and  against  public  policy,  and  was  done  by  them  in  their  in- 
dividual capacity  for  the  purpose  of  concealing  their  real 
purpose  and  object,  the  act  should  be  regarded  as  the  act  of 
the  corporation;  and,  to  prevent  the  abuse  of  corporate  power 
may  be  challenged  as  such  by  the  state  in  a  proceeding  in 
quo  warranto. 

2.  That  the  nature  of  the  agreement  is  such  as  to  preclude 
the  defendant  from  becoming  a  party  to  it,  is,  we  think,  too 
clear  to  require  much  consideration  by  us.  In  the  first  place, 
whether  the  agreement  should  be  regjtrded  as  amounting  to 
a  partnership  between  the  several  companies,  limited  part- 
nerships, and  individuals,  who  are  parties  to  it,  it  is  clear 
that  its  observance  must  subject  the  defendant  to  a  control 
inconsistent  with  its  character  as  a  corporation.  Under  the 
agreement,  all  but  seven  of  the  shares  of  the  capital  stock  of 
the  company  have  been  transferred  by  the  real  owners  to  the 
trustees  of  the  trust,  who  hold  them  in  trust  for  such  owners; 
and  being  enjoined  by  the  terms  of  the  agreement  to  endeavor 
to  have  "the  affairs"  of  the  several  companies  managed  in  a 
manner  most  conducive  to  the  interest  of  the  holders  of  the 
trust  certificates  issued  by  the  trust,  have  the  right,  in  virtue 
of  their  apparent  legal  ownership,  and  by  the  terms  of  the 
agreement,  to  select  such  directors  of  the  company  as  they 
may  see  fit;  nay  more,  may  in  fact  select  themselves.  The 
law  requires  that  a  corporation  should  be  controlled  and  man- 
aged by  its  directors  in  the  interest  of  its  own  stockholders, 
and  conformable  to  the  purpose  for  which  it  was  created  by 
the  laws  of  its  state.  By  this  agreement,  indirectly  it  is  true, 
but  none  the  less  effectually,  the  defendant  is  controlled  and 
managed  by  the  Standard  Oil  Trust,  an  association  with  its 
principal  place  of  business  in  New  York  City,  and  organized 
for  a  purpose  contrary  to  the  policy  of  our  laws.  Its  object 
was  to  establish  a  virtual  monopoly  of  the  business  of  pro- 
ducing petroleum,  and  of  manufacturing,  refining,  and  deal- 
ing in  it  and  all  its  products  throughout  the  entire  country, 
and  by  which  it  might  not  merely  control  the  production,  but 
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the  price  at  its  pleasure.  All  such  associations  are  contrary 
to  the  policy  of  our  state,  and  void:  Central  Ohio  Salt  Co:\. 
Guthrie,  35  Ohio  St.  666;  Emery  v.  Ohio  Candle  Co.,  47  Ohio 
St.  320;  21  Am.  St.  Rep.  819.  "  The  word  '  trust,' "  says  Mr. 
Cook,  "  was  first  used  to  mean  an  agreement,  between  many 
Btockholders  in  many  corporations,  to  place  all  their  stock  in 
the  hands  of  trustees,  and  to  receive  therefor  trust  certificates 
from  the  trustees.  The  stockholders  thereby  consolidated 
their  interests,  and  became  trust  certificate  holders.  The 
trustees  own  the  stock,  vote  it,  elect  the  officers  of  the  varioBS 
corporations,  control  the  business,  receive  all  the  dividends 
on  the  stock,  and  Use  all  these  dividends  to  pay  dividends  on 
the  trust  certificates.  The  trustees  are  periodically  elected 
by  the  trust  certificate  holders.  The  purpose  of  the  '  trust  * 
is  to  control  prices,  prevent  competition,  and  cheapen  the  cost 
of  production.  The  Standard  Oil  Trust,  the  American  Cotton 
Seed  Oil  Trust,  and  the  Sugar  Trust  are  examples  of  this 
method  of  combination":  Cook  on  Stock  and  Stockholders, 
sec.  503  a.     See  also  Wait  on  Insolvent  Corporations,  sec.  478. 

Much  has  been  said  in  favor  of  the  objects  of  the  Standard 
Oil  Trust,  and  what  it  has  accomplished.  It  may  be  true 
that  it  has  improved  the  quality  and  cheapened  the  costs  of 
petroleum  and  its  products  to  the  consumer.  But  such  is 
not  one  of  the  usual  or  general  results  of  a  monopoly;  and  it 
is  the  policy  of  the  law  to  regard,  not  what  may,  but  what 
usually,  happens.  Experience  shows  that  it  is  not  wise  to 
trust  human  cupidity  where  it  has  the  opportunity  to  aggran- 
dize itself  at  the  expense  of  others.  The  claim  of  having 
cheapened  the  price  to  the  consumer  is  the  usual  pretext  on 
which  monopolies  of  this  kind  are  defended;  and  is  well  an- 
swered in  Richardson  v.  Buhl,  77  Mich.  632.  After  comment- 
ing on  the  tendency  of  the  combination,  known  as  the  Dia- 
mond Match  Company,  to  prevent  fair  competition  and  to 
control  prices,  Champlin,  J.,  said:  "It  is  no  answer  to  say 
that  this  monopoly  has  in  fact  reduced  the  price  of  friction 
matches;  that  policy  may  have  been  necessary  to  crush  com- 
petition. The  fact  exists  that  it  rests  in  the  discretion  of  this 
company  at  any  time  to  raise  the  price  to  an  exorbitant  de- 
degree." 

Monopolies  have  always  been  regarded  as  contrary  to  the 
spirit  and  policy  of  the  common  law.     The  objections  are. 
stated  in  "  The  Case  on  Monopolies,"  Darcy  v.  Allein,  Coke, 
part  11,  84  b.     They  are  these:  1.  "  That  the  price  of  the  same 
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commodity  will  be  raised,  for  he  who  has  the  sole  selling  of 
any  commodity  may  well  make  the  price  as  he  pleases"; 

2.  "  The  incident  to  a  monopoly  is,  that  after  the  monopoly 
is  granted,  the  commodity  is  not  so  good  and  merchantable 
as  it  was  before;  for  the  patentee,  having  the  sole  trade,  re- 
gards only  his  private  benejfit,  and  not  the  commonwealth  "; 

3.  "  It  tends  to  the  impoverishment  of  divers  artificers  and 
others,  who  before,  by  the  labor  of  their  hands  in  their  art  or 
trade,  had  maintained  themselves  and  their  families,  who  will 
now  of  necessity  be  constrained  to  live  in  idleness  and  beg- 
gary." The  third  objection,  though  frequently  overlooked,  is 
none  the  less  important.  A  society  in  \yhich  a  few  men  are 
the  employers  and  the  great  body  are  merely  employees  or 
servants  is  not  the  most  desirable  in  a  republic;  and  it  should 
be  as  much  the  policy  of  the  laws  to  multiply  the  numbers 
engaged  in  independent  pursuits  or  in  the  profits  of  produc- 
tion as  to  cheapen  the  price  to  the  consumer.  Such  policy 
would  tend  to  an  equality  of  fortunes  among  its  citizens, 
thought  to  be  so  desirable  in  a  republic,  and  lessen,  the 
amount  of  pauperism  and  crime.  It  is  true  that  in  the  case 
just  cited  the  monopoly  had  been  created  by  letters  patent; 
but  the  objections  lie  not  to  the  manner  in  which  the  monop- 
oly is  created.  The  efifect  on  industrial  liberty  and  the  price 
of  commodities  will  be  the  same  wliether  created  by  patent 
or  by  an  extensive  combination  among  those  engaged  in  sim- 
ilar industries  controlled  by  one  management.  By  the  inva- 
riable laws  of  human  nature,  competition  will  be  excluded 
and  prices  controlled  in  the  interest  of  those  connected  with 
the  combination  or  trust. 

3.  The  defendant  relies  upon  a  provision  in  section  6789, 
Revised  Statutes,  as  a  bar  to  the  action.  That  provision  is 
as  follows:  — 

"Nothing  in  this  chapter  contained  shall  authorize  an  ac- 
tion against  a  corporation  for  forfeiture  of  charter,  unless  the 
same  be  commenced  within  five  years  after  the  act  complained 
of  was  done  or  committed." 

It  is  contended,  however,  by  counsel  for  the  plaintiff',  that 
this  section  does  not  apply  to  a  proceeding  instituted  on  behalf 
of  the  state  by  the  attorney-general  to  forfeit  the  charter  of  a 
corporation;  that  it  was  only  intended  to  apply  to  like  pro- 
ceedings by  prosecuting  attorneys.  The  argument  is  based 
upon  what  is  claimed  to  have  been  the  law  prior  to  the  revis- 
ion, and  that  there  could  have  been  no  intention  to  change  it 
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in  this  regard  by  the  above  provision.  We  cannot  adopt  this 
conclusion.  It  is  contained  in  the  very  chapter  under  which 
the  proceeding  was  commenced  by  the  attorney-general.  It 
contains  no  exception,  and  we  are  not  warranted  in  making 
one  against  the  plain  language  of  the  statute. 

It  is  further  contended  that  the  provision  does  not  apply 
by  reason  of  the  fact,  as  averred  in  the  petition,  "  that  the 
plaintiff  had  no  knowledge  of  the  existence  of  either  of  the 
aforesaid  agreements,  or  of  the  acts  hereinbefore  recited,  un- 
til the  latter  part  of  the  year  1889."  The  general  rule  is  that 
a  party's  want  of  knowledge  does  not  prevent  the  running  of 
the  statute  of  limitations  against  an  action  that  has  accrued 
in  his  favor;  and  the  only  exception  is  concealment  or  fraud 
on  the  part  of  the  defendant,  which  is  expressly  confined  by 
our  statute  to  "  an  action  for  relief  on  the  ground  of  fraud  ": 
Rev.  Stats.,  sec.  4982.  This  is  not  such  an  action,  and  fraud 
in  fact  is  not  averred;  it  is  simply  want  of  knowledge  on  the 
part  of  the  plaintiff. 

But  the  whole  of  section  6789,  Revised  Statutes,  is  not 
quoted  by  the  defendant;  it  further  proceeds:  "Nor  shall  an 
action  be  brought  against  a  corporation  for  the  exercise  of  a 
power  or  franchise  under  its  charter  which  it  has  used  and 
exercised  for  a  term  of  twenty  years."  Therefore,  within  that 
time,  such  a  proceeding  may  be  brought.  The  defendant,  as 
we  have  shown,  in  making  and  entering  into  the  trust  agree- 
ments, exercised  a  power  for  which  it  had  no  authority  under 
the  laws  of  this  state,  and  is  continuing  to  perform  the  agree- 
ment on  its  part.  In  addition  to  a  prayer  for  the  forfeiture 
of  the  defendant's  right  to  be  a  corporation,  the  state  prays 
for  such  other  relief  as  to  the  court  may  seem  just  and 
proper;  and,  in  the  opinion  of  the  court,  the  defendant  should 
be  ousted  from  the  power  to  make  and  perform  the  agreement 
set  forth  in  the  petition,  or  any  part  of  it. 

And  in  this  connection,  it  is  proper  to  say  that  in  the  judg- 
ment of  the  court,  if  the  company,  through  its  directors  or 
otherwise,  should  hereafter  recognize  the  transfers  of  the 
shares  that  have  been  made  on  its  stock  books  to  the  trustees 
provided  for  in  the  trust  agreement,  or  should  hereafter  make 
such  transfers,  or  should  pay  dividends  to  them  instead  of  to 
the  real  owners  of  the  shares,  or  should  permit  such  trustees 
to  vote  on  shares  so  held  by  them  in  the  election  of  its  direc- 
tors, in  every  &uch  case,  it  must  be  regarded  and  held  as  per- 
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forming  the  agreement  in  violation  of  the  judgment  of  thi» 
court. 

Judgment  ousting  the  defendant  from  the  right  to  make 
the  agreement  set  forth  in  the  petition  and  of  the  power  ta 
perform  the  same.  

Corporations  —  How  Far  Considered  Distinct  Entities  From  Mem- 
bers. —  A  corporation  is  a  legal  entity,  separate  and  distinct  from  the  in- 
dividuals, who  from  time  to  time  may  be  its  stockholders:  Moore  etc.  Hard' 
ware  Co.  v.  Towers  Hardware  Co.,  87  Ala.  206;  13  Am.  St.  Rep.  23;  Fretson 
V.  Hay,  122  111.  293;  3  Am.  St.  Rep.  492;  Pierce  v.  New  Orleans  BuiUling  Co., 
9  La.  397;  29  Am.  T>ec.  448. 

Corporations  —  Monopolies.  — Whatever  tends  to  create  a  monopoly  and 
to  prevent  competition  between  those  engaged  in  a  business  impressed  with 
a  public  character  is  opposed  to  public  policy  and  void:  People  v.  Chicago  Oaa 
Trust  Co.,  130  III.  268,  17  Am.  St.  Rep.  319,  and  note;  Texas  etc.  Oil  Co.  v. 
Adoue,  83  Tex.  650;  29  Am.  St.  Rep.  690,  and  note;  Emery  v.  Ohio  Candle 
Co.,  47  Ohio  St.  320;  21  Am.  St.  Rep.  819,  and  note.  An  agreement  by 
which  several  transportation  companies  combine  for  the  purpose  of  destroy- 
ing competition  and  establishing  uniform  rates  of  freight  is  injurious  to 
trade  and  commerce:   Hooker  v.  Vandewater,  4  Denio,  349;  47  Am.  Dec.  258. 

Limitations  of  Actions  —  Ignorance.  —  The  time  of  limitation  of  aa 
action  is  not  prolonged  by  want  of  knowledge  that  an  action  in  his  favor  has 
accrued:  Lattinv.  Oillette,  95  Cal.  317;  29  Am.  St.  Rep.  115,  and  note;  Hou» 
ton  etc.  R'y  Co.  v.  Adams,  49  Tex.  748;  30  Am.  Rep.  116;  Smith  v.  Bishop, 
9  Vt.  110;  31  Am.  Dec.  607,  and  note;  Jordon  v.  Jordon,  4  Greenl.  176;  16 
Am.  Dec.  249;  Thomas  v.  White,  3  Litt.  177;  14  Am.  Dec.  56.  The  statute 
of  limitations  does  not  run  against  an  action  to  recover  for  unjust  discrim-- 
ination  by  a  carrier  until  such  discrimination  is  discovered  when  it  is  fraudu- 
lently concealed  by  the  carrier:  Cook  v.  Chicago  etc.  B'y  Co.,  81  Iowa,  551; 
26  Am.  St.  Rep.  512.  See  note  to  Lataillade  v.  Orena,  25  Am.  St.  Rep.  226. 
Fraudulent  concealment  to  stop  the  running  of  the  statute  of  limitations, 
tee  notes  to  Snodgrass  v.  Branch  Bank,  60  Am.  Dec,  611,  and  Ferri$  T. 
Henderson,  61  Am.  Dec.  583. 
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[49  Ohio  State,  240.] 
Contracts  tor  thb  Sale  of  Goods  to  bb  Delivered  in  the  Future, 
WHEN  Illegal.  —  A  contract  by  which  a  person  agrees  to  buy  or  sell, 
for  future  delivery,  a  commodity  which  he  does  not  own  at  the  time  the 
contract  is  made,  and  which  must  be  obtained  by  purchase  in  the  open 
market  when  the  time  for  delivery  arrives,  is  valid  only  when  the  par- 
ties really  intend  that  the  commodity  is  to  be  delivered  and  the  pric» 
paid.  If  it  is  the  understanding  of  the  parties,  whether  expressed  or 
not,  that  the  commodity  is  not  to  be  delivered,  but  tliat  one  party  is  to 
pay  to  the  other  the  difference  between  the  contract  and  the  market 
prices  at  the  date  fixed  for  executing  the  contract,  then  the  whole  tran»» 
action  constitutes  nothing  more  than  a  wager,  and  is  null  and  void. 
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Wagers — Right  of  the  Loser  to  Recover  Monet  Paid  to  the 
Winner.  —  If  the  evidence  shows  that  an  agreement  for  the  future  de- 
livery of  commodities  is  a  wagering  contract,  to  be  performed  by  the 
adjustment  of  the  difference  between  the  market  and  the  contract  price 
at  the  date  fixed  for  its  execution,  the  mere  fact  that  one  of  the  parties 
has  professed  to  act  in  the  character  of  a  broker  will  not  render  him  the 
less  liable  to  the  penalties  of  the  law,  nor  constitute  a.  defense  to  an  ac- 
tion in  which  the  other  party  seeks,  under  the  provisions  of  a  statute 
giving  the  loser  of  a  wager  the  right  to  recover  the  money  transferred 
to  the  winner,  to  recover  the  sum  paid  by  him  for  the  purpose  of  mak- 
ing that  adjustment. 

Action  upon  an  account.  The  plaintiff  in  his  petition 
averred  that,  at  the  times  stated  therein,  the  plaintiff  had 
purchased  and  sold  for  the  defendants  certain  lots  of  grain 
at  the  prices  specified,  and  that,  according  to  the  agreement, 
he  was  to  be  paid  on  such  purchases  and  sales  the  commis- 
sions set  forth  in  the  account.  Judgment  was  asked  for  one 
thousand  thirty-seven  dollars  and  fifty  cents.  In  their  an- 
swer the  defendants  alleged  that  the  transactions  referred  to 
in  the  account  were  really  wagering  contracts;  that  the  un- 
derstanding of  the  parties  was  that  no  purchases  or  sales  of 
grain  were  really  to  be  effected,  and  that  none  were  ever  made, 
but  that  the  parties  settled  the  losses  incurred  on  either  side 
according  to  the  rise  or  fall  of  the  prices  in  the  Chicago  grain 
^  market.  Furthermore,  by  way  of  counterclaim,  it  was  averred 
by  the  defendants  that  they  had  at  various  times  paid  to  the 
plaintiff,  for  the  settlement  of  their  losses,  sums  of  money 
aggregating  three  thousand  eight  hundred  eighty-seven  dol- 
lars and  fifty  cents,  and  asked  judgment  against  the  plaintiff 
for  that  amount,  on  the  ground  that  the  winner  of  a  wager 
was,  by  statute,  liable 'to  be  compelled  to  refund  any  money 
which  the  loser  might  have  paid  to  him. 

White,  Johnson  and  McCaslin,  for  the  plaintiff  in  error. 

George  A.  Groot,  for  the  defendant  in  error. 

MiNSHALL,  J.  Two  questions  arise  upon  this  record:  The 
first  relates  to  the  right  of  the  plaintiff  to  recover  upon  his 
petition;  and  the  second  relates  to  the  right  of  the  defendants 
to  recover  upon  their  counterclaim,  although  the  plaintiff  may 
have  no  right  to  recover  upon  his  petition;  in  other  words, 
whether  the  purchases  and  sales  of  grain  on  which  the  plain- 
tiff has  charged  and  seeks  to  recover  commissions,  were 
wagers  upon  the  future  price  of  the  commodities  bought  and 
Bold;  and,  if  so,  whether,  under  the  statutes  of  this  state,  the 
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defendants  may  recover  from  him  the  amount  claimed,  as  the 
"winner"  of  the  money  so  "lost"  and  paid  to  him. 

Though  all  the  evidence  is  set  forth  in  a  bill  of  exceptions, 
it  is  not  the  province  of  this  court  to  consider  it  for  the  pur- 
pose of  determining  whether  the  finding  of  the  jury  is  right 
as  a  matter  of  fact.  If  the  evidence  was  submitted  to  the 
jury  under  proper  instructions,  we  must  accept  its  finding  as 
an  aflBrmation  of  the  claim  of  the  defendants,  as  to  the  char- 
acter of  the  alleged  purchases  and  sales  of  grain,  on  which 
the  plaintifl^  seeks  to  recover  the  commissions  charged  in  the 
account  on  which  he  has  brought  his  suit. 

It  is  well  settled  that  purchases  or  sales  of  commodities  of 
any  kind  for  future  delivery  are  valid,  although  the  seller  may 
not  own  the  commodity  at  the  time  the  contract  is  made,  and 
will  have  no  other  means  of  performing  than  by  going  into 
the  market  and  making  the  requisite  purchase  when  the 
time  for  delivery  arrives;  "  but  such  a  contract  is  only  valid 
when  the  parties  really  intend  and  agree  that  the  goods  are 
to  be  delivered  by  the  seller  and  the  price  to  be  paid  by  the 
buyer;  and,  if  under  the  guise  of  such  a  contract,  the  real 
intent  be  merely  to  speculate  in  the  rise  or  fall  of  prices,  and 
the  goods  are  not  to  be  delivered,  but  one  party  is  to  pay  to 
the  other  the  difference  between  the  contract  price  and  the 
market  price  of  the  goods  at  the  date  fixed  for  executing  the 
contract,  then  the  whole  transaction  constitutes  nothing  more 
than  a  wager,  and  is  null  and  void:  Benjamin  on  Sales,  sec. 
642. 

This  is  so  well  settled  that  we  think  it  unnecessary  to  do 
more  than  refer  to  a  few  of  the  leading  cases  on  the  subject: 
Irwin  V.  Williar,  110  U.  S.  499,  508,  510;  Embrey  v.  Jemison, 
131  U.  S.  336,  344;  Bigelow  v.  Benedict,  70  N.  Y.  202,  206;  26 
Am.  Rep.  573;  Kahn  v.  Walton,  46  Ohio  St.  195,  215. 

In  this  state,  by  an  act  adopted  April  25,  1882,  and  em- 
bodied in  section  6934  a.  Revised  Statutes,  such  contracts  are 
declared  to  be  "  gambling  contracts,"  and  the  parties  making 
them  liable  to  fine  and  imprisonment.  Its  language,  ap- 
plicable to  this  case,  is,  "  Whoever  contracts  to  have  or  give 
to  himself  or  another  the  option  to  sell  or  buy,  at  a  future 
time,  any  grain,  or  other  commodity,  ....  where  the  intent 
of  the  parties  thereto  is  that  there  shall  not  be  a  delivery  of 
the  commodity  sold,  but  only  a  payment  of  differences  by  the 
parties  losing  upon  the  rise  or  fall  of  the  market,"  shall  be 
fined  and  imprisoned;  and  the  contracts  so  made,  "  shall  be 
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considered  gambling  contracts,  and  shall  be  void."  So  that 
in  this  state  the  character  of  such  contracts  rests  not  merely 
upon  judicial  decision,  but  also  upon  statute;  and  there  i» 
no  room  for  question  as  to  what  the  law  is  in  such  cases. 
Many  of  the  other  states  have  similar  statutes.  And,  in- 
deed, Mr.  Bishop  says:  "  By  common  consent,  all  bargains 
for  the  purchase  and  sale  of  things — for  example,  stocks  and 
commodities  —  where  it  is  the  understanding  of  the  parties, 
whether  expressed  or  not,  that  the  things  are  not  to  be 
delivered,  but  at  the  agreed  time  the  '  differences '  between 
their  market  values  at  the  two  periods  are  to  be  adjusted, 
and  all  other  transactions  of  this  nature,  are  illegal  or 
against  public  policy,  to  the  extent  that  the  courts  will  not 
enforce  them."  These  are  all  gambling  contracts,  disturbing 
the  course  of  trade,  and  not  tolerated  by  the  law.  "But," 
he  adds,  "  a  sale,  in  good  faith,  for  future,  actual  delivery,  is 
valid,  even  though,  at  the  time  of  the  sale,  the  seller  has  not 
the  article  in  possession":  Bishop  on  Contracts,  sec.  534  and 
notes. 

And  the  law  is  the  same  where  the  suit  is  by  one  who  acted 
as  broker  to  recover  commissions  for  making  the  purchases 
or  sales,  where  he  had  knowledge  of  the  character  of  the 
transaction;  for  in  such  case  he  is  a  particeps  criminis,  and 
has  no  better  right  to  recover  than  either  of  the  other  parties 
to  the  wager:  Emhrey  v.  Jemison,  131  U.  S.  336;  Kahn  v. 
Walton,  46  Ohio  St.  195;  Pearce  v.  Foote,  113  111.  228;  55 
Am.  Rep,   414. 

The  evidence  in  the  case  tended  to  show  that  the  transac- 
tions between  the  parties  were  simply  wagers  upon  the  course 
of  the  grain  market  at  Chicago,  although  the  plaintiff  and  his^ 
witnesses  testified  that  the  purchases  and  sales  were  real,  and 
that  deliveries  would  have  been  made  if  required  by  the  cus- 
tomer. The  defendants  testified  that  there  was  no  such 
understanding,  and  that  the  transactions  were  simply  wagers; 
and  looking  at  the  circumstances  as  detailed  in  evidence,  we 
are  unable  to  see  how  either  party  could  have  had  any  other 
understanding.  The  account  attached  to  the  petition  shows 
that  in  the  brief  period  of  about  two  months  five  hundred 
thirty-five  thousand  bushels  of  grain  were  bought,  and  that 
exactly  the  same  number  was  sold,  without  a  single  delivery 
having  been  made.  The  customer  was  required  to  deposit  a 
certain  amount  in  the  way  of  "  margins,"  and  which  he  was 
to  keep  good  by  adding  thereto,  when,  in  the  course  of  th« 
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transactions,  he  met  with  losses.  There  were,  it  seems, 
twenty-three  different,  but  continuous,  deals.  "When  a  cer- 
tain number  of  bushels  of  corn  or  wheat  was  bought  for 
future  delivery,  on  the  next,  or  a  few  days  thereafter,  a  like 
number  was  sold.  If  the  sale  was  at  a  price  higher  than  the 
purchase,  commissions  were  deducted,  and  the  remainder,  if 
any,  went  to  the  credit  of  the  customer's  account;  if  for  less 
than  the  purchase,  the  commissions  were  added  to  the  diiSer- 
ence,  and  the  sum  went  to  his  debit;  or  if  the  first  transac- 
tion was  a  sale,  it  would  be  closed  by  a  purchase  of  a  like 
number  of  bushels.  And  here,  if  the  purchase  was  upon  a 
rising  market,  the  customer  lost;  if  upon  a  declining  market, 
he  gained,  and  his  account  was  in  each  case  debited  or  cred- 
ited accordingly.  Now,  when  it  is  remembered  that  neither 
of  the  defendants  had  any  actual  connection  with  the  grain 
business,  —  had  no  need  to  buy  or  sell  grain  of  any  kind,  — 
the  one  being  a  young  physician  and  the  other  an  assistant 
in  the  ofl&ce  of  the  city  treasury,  and  without  the  means,  as 
the  plaintiff  knew,  of  purchasing  such  large  quantities  of 
grain,  and  as  no  grain  was  in  fact  delivered,  each  transaction 
being  settled  according  to  the  difference  in  the  market  be- 
tween the  time  of  purchasing  and  the  time  of  selling,  or  con- 
versely, between  the  time  of  selling  and  the  time  of  purchas- 
ing, what  inference  should  be  drawn  from  such  a  state  of  facts 
other  than  that  reached  by  the  jury? 

The  court  charged  the  jury  that,  "  a  contract  for  the  sale  of 
grain  or  other  commodity,  to  be  delivered  at  a  future  day,  ia 
not  invalidated  by  the  fact  that  it  was  to  be  delivered  at  a 
future  day,  or  by  the  additional  fact  that  at  the  time  of  the 
making  of  the  contract  the  vendor  had  not  the  goods  in  his 
possession,  or  by  the  additional  fact  that  at  the  time  he  had 
not  entered  into  any  contract  to  buy  or  procure  the  goods, 
nor  by  the  further  fact  that  at  the  time  he  had  no  reasonable 
prospect  of  procuring  them  for  delivery,  according  to  the 
tenor  of  the  contract.  In  such  case,  if  either  party  to  the 
contract  has  the  right  to  compel  a  delivery  or  receipt  of  the 
goods,  it  is  a  valid  contract,  although  the  parties  thereto 
thereafter  settle,  and  agree  to  close  up  the  transactions  by  a 
payment  of  differences.  Nor  does  the  statute  of  Ohio,  which 
has  been  read  and  commented  upon  in  your  hearing,  apply 
to  sales  of  grain  or  other  goods  for  future  delivery,  where  the 
only  option  is  as  to  the  time  of  delivery  within  certain  lim- 
its."    And  then  charged  that,  "An  understanding  between 
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the  vendor  and  vendee  at  the  time  the  contract  is  made,  that 
the  goods  shall  not  be  delivered  or  received,  but  merely  to 
pay  or  receive  the  difference  between  the  price  agreed  upon 
and  the  market  price  at  the  time  agreed  upon  for  its  de- 
livery, brings  the  transaction  within  the  statute,  and  is  void; 
nor  does  it  matter  what  form  the  parties  give  to  their  con- 
tracts," ....  "no  amount  of  painstaking  or  legal  exact- 
ness," they  were  told,  could  change  the  result,  if  the  intention 
of  the  parties  appeared  to  have  been  to  deal  in  future  options 
simply. 

The  case  was  in  this  regard  fairly  submitted  to  the  jury; 
and,  we  may  add,  that,  if  it  was  proper  for  us  to  weigh  the 
evidence,  we  would  not  feel  at  all  disposed  to  disturb  the  ver- 
dict. It  matters  little  what  devices  may  be  used,  or  what 
phraseology  may  be  adopted  for  the  purpose  of  giving  to  a 
transaction  a  fair  mercantile  appearance,  if  a  court  and  jury 
are  satisfied  from  all  the  circumstances  in  evidence,  that  it 
is  simply  a  wager  in  disguise,  there  is  no  rule  of  law  nor  prin- 
ciple of  reason,  that  can  require  them  to  disregard  their  con- 
victions upon  the  subject.  Persuasions  so  obtained  are  no 
more  than  the  result  of  the  aggregate  proof  of  the  evidence, 
by  which,  in  every  case,  the  verdict  of  the  jury  should  be  ren- 
dered; and  no  amount  of  what  they  may  honestly  believe  to 
be  perjury,  can  require  them  to  disregard  conclusions  forced 
upon  their  minds  by  all  the  evidence  in  the  case. 

The  next  question  is,  had  the  defendants  the  right  on  their 
counterclaim  to  recover  back  the  sums  paid  the  plaintiff  in 
the  way  of  margins.  This  the  court  charged  they  had  the 
right  to  do,  "  less  the  amount  they  received  by  the  way  of 
profits,"  if  the  jury  found  under  the  instructions  before  given 
them,  that  the  "contracts  were  gambling  transactions,"  and 
■were  known  at  the  time  to  be  such  by  the  plaintiff. 

The  plaintiff  makes  two  objections  to  the  right  of  the  de- 
fendants to  recover:  1.  That  he  simply  acted  as  agent  of 
the  defendants  in  making  the  purchases  and  sales,  and  that 
the  money  received  by  him  was  paid  to  the  persons  with 
whom  he  dealt  on  behalf  of  the  defendants;  and  that  he  is, 
therefore,  not  the  "  winner,"  the  statute,  section  4270,  Re- 
vised Statutes,  simply  providing  for  a  recovery  against  the 
"  winner  "  by  the  loser  on  any  bet  or  wager;  2.  That  he 
paid  the  money  over  according  to  the  understanding  before 
notice  or  suit  brought. 

If  these  purchases  and  sales  of  grain  were  in  fact  wagera 
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on  the  future  price  of  the  grain  ostensibly  dealt  in,  then  it  is 
clear  that  the  relation  of  principal  and  agent  did  not  exist 
between  the  defendants  and  the  plain tiflF;  and,  that  they  were 
such,  was  found  by  the  verdict  of  the  jury  under  proper  in- 
structions from  the  court. 

The  parties  to  a  wager  stand  in  opposed  relations,  each 
acting  for  himself  in  the  matter  of  making  it.  Both  may  be 
particeps  criminis  with  respect  to  the  crime,  in  other  words 
principals  in  its  commission,  but  neither  acts  for  the  other. 
And  this  is  so  in  many  offenses  against  public  policy,  as  in 
usury  and  the  like. 

It  is  not  doubted  but  that  in  a  sense  either  party  to  a  wager 
may  have  an  agent  —  that  is,  either  may  act  for  himself 
through  another.  As  in  this  case,  the  defendants  at  first 
acted  through  Hale,  who,  by  their  direction,  put  up  the  mar- 
gins for  them;  and  so  the  plaintiff  may  have  acted  for  or  with 
other  parties  in  Chicago.  But  under  the  finding  of  the  jury, 
that  the  transactions  between  the  parties  were  wagers,  neither 
could  have  acted  for  the  other.  The  assumption  of  the  plain- 
tifl"  that  he  was  buying  or  selling  wheat  for  the  defendants, 
was  a  mere  disguise  adopted  for  the  purpose  of  concealing  the 
nature  of  the  real  transaction;  and,  as  it  had  no  foundation 
in  fact,  the  agency  based  upon  it  is  alike  a  mere  assumption 
and  had  no  real  existence.  The  transactions  were  had 
directly  with  the  plaintiff  through  his  agent,  Collins,  at 
Cleveland.  The  money  was  received  of  the  defendants  by 
Collins  and  transmitted  to  him  at  Chicago.  If  he  saw  fit  to 
divide  with  others  associated  with  him  in  making  the  wager, 
that  was  a  matter  of  his  own  concern,  but  it  cannot  alter  the 
case,  nor  affect  the  right  of  the  defendants  to  recover  from 
him  as  a  "  winner"  under  the  statute. 

The  cases  cited  and  relied  on  by  counsel  for  the  plaintiff  ii 
error,  are  without  application  here,  for  the  reason  that  they 
are  all  cases  where  there  was  no  question  about  the  agency 
of  the  party  from  whom  a  recovery  was  sought:  Smith  ▼, 
Bromley,  Doug.  696,  note;  Bone  v.  Ekless,  5  Hurl  &  N.  925, 
928;  Wharton  on  Agency,  sec.  250.  They  establish  the  well- 
settled  principle,  that  where  money  is  delivered  to  an  agent 
to  be  applied  to  an  illegal  purpose,  whilst  the  agent  has  no 
right  to  retain  it,  yet  where  he  has  paid  it  over  in  accordance 
with  the  instructions  to  him,  before  notice  from  the  principal 
not  to  do  so,  no  recovery  can  be  had  against  him.  For 
example,  if  suit  had  been  brought  by  Buel  and  Watkins  to 
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recover  of  Hale  the  money  placed  in  his  hands  to  be  put  up 
as  margins  with  Lester,  Hale,  by  way  of  defense,  might  have 
shown  that  he  had  placed  the  money  as  instructed  before 
notice  to  him  not  to  do  so.  But  Lester  can  make  no  such 
defense,  the  character  of  agent  having  been  simply  assumed, 
to  conceal  the  real  nature  of  the  relation  between  himself  and 
the  defendants,  and  to  disguise  what  was  known  to  be  a  crime. 
The  relation  was  an  assumed,  and  not  a  real  one;  and  is, 
therefore,  no  defense  to  the  action  given  the  loser  by  statute 
to  recover  of  the  winner  money  lost  on  a  wager. 

The  provisions  of  section  4270  are  not  directed  against  any 
particular  form  of  gambling.  The  language  is,  "  If  any  per- 
son, by  playing  at  any  game,  or  by  means  of  any  bet  or  wager, 
loses  to  any  other  person  any  sum  of  money  or  other  thing  of 
value,  and  pays  or  delivers  the  same,  or  any  part  thereof,  to 
the  winner,"  the  person  who  so  loses  and  pays  may  within  the 
time  named  recover  the  same  "  from  the  winner  thereof." 
The  evil  is  the  same  whether  the  money  is  wagered  upon  the 
turn  of  a  card,  the  result  of  a  horse  race,  or  the  course  of  the 
market;  and  the  language  is  broad  enough  to  include  not 
only  either  of  these  forms  of  betting,  but  any  form  in  which 
money  is  lost  and  paid  to  the  "  winner  "  upon  a  bet  or  wager. 
A  wager  is  generally  defined  by  lexicographers  as  something 
hazarded  upon  an  uncertain  event;  and  this  agrees  with  its 
legal  acceptation.  As  defined  by  Anson,  "A  wager  is  a  prom- 
ise to  pay  money,  or  transfer  property  upon  the  determination 
or  ascertainment  of  an  uncertain  event ":  Anson  on  Contracts, 
166.  With  regard  to  the  future,  the  market  is  always  a  mat- 
ter of  uncertainty  and  speculation.  When  left  to  its  natural 
course  it  will  fluctuate  from  day  to  day,  but  still  more  so 
when  manipulated  by  gamblers,  who  under  the  disguise  of 
buying  and  selling,  simply  lay  wagers  upon  its  future  course. 
Such  transactions  the  legislature  has,  in  section  6934  a  of  the 
Revised  Statutes,  declared  to  be  gambling,  and  this  section 
should  be  construed  with  section  4270  of  the  Revised  Statutes, 
BO  as  to  suppress  gambling  upon  the  future  price  of  grain  and 
other  commodities,  as  upon  any  other  uncertain  event,  not 
merely  because  of  its  evil  influence  upon  public  morals,  but 
because  of  its  ruinous  effect  upon  legitimate  trade  and  com- 
merce. In  Pearce  v.  Foote,  113  111.  228,  239,  55  Am.  Rep. 
414,  Scott,  J.,  in  construing  similar  statutes  of  the  state  of 
Illinois,  said:  "Although  the  statutes  being  considered  are 
highly  penal,  there  is  no  warrant  for  construing  them  with 
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any  unreasonable  strictness.  They  ought  rather  to  have  a 
just,  if  not  liberal,  construction,  to  the  end  the  legislative  in- 
tention may  be  accomplished,  —  to  prohibit  all  dealings  in 
options  in  grains  or  other  commodities.  Nothing  is  produc- 
tive of  more  mischievous  results.  Considerable  fortunes  se- 
cured by  a  life  of  honest  industry  have  been  lost  in  a  single 
venture  in  'options.'  The  evil  is  all  the  more  dangerous 
from  the  fact  it  seemingly  has  the  sanction  of  honorable  com- 
mercial usage  in  its  support.  It  is  a  vice  that  has  in  recent 
years  grown  to  enormous  proportions.  Legitimate  transac- 
tions on  the  board  of  trade  are  of  the  utmost  importance  in 
commerce.  Such  contracts  whether  for  immediate  or  future 
delivery,  are  valid  in  law,  and  receive  its  sanction  and  all  the 
support  that  can  be  given  to  them.  It  is  only  against  unlaw- 
ful 'gambling  contracts'  the  penalties  of  the  law  are  de- 
nounced, and  no  subtle  finesse  of  construction  ought  to  b.e 
adopted  to  defeat  the  end  it  is  to  be  hoped  may  be  ultimately 
accomplished." 

It  may  well  be  doubted,  whether  it  required  the  legislative 
declaration  contained  in  section  6934a  of  the  Revised  Stat- 
utes, that  contracts  for  such  options  as  are  made  punishable 
by  it,  should  be  construed  to  be  '*  gambling  contracts,"  to 
bring  them  within  the  remedy  given  the  loser  against  the 
winner  by  section  4270  of  the  Revised  Statutes;  for  being 
wagers  upon  an  uncertain  event,  they  would  come  within  the 
letter  and  spirit  of  that  section,  without  such  legislative  pro- 
vision; and  to  so  hold,  is  not  to  give  to  the  statute  a  liberal 
but  a  strict  construction. 

We  see  no  error  in  the  charge  of  the  court.  It  was  liberal 
to  the  plaintiff,  and  in  some  respects,  more  so  than  was  re- 
quired by  the  law  and  facts  of  the  case. 

Judgment  affirmed.  

Contracts  for  the  Salk  op  Goods  to  bb  Deliverbd  in  Futitrk  — 
When  Illegal.  —  Contracts  for  the  future  delivery  of  stocks  or  produce, 
in  which  it  is  contemplated  that  the  commodity  shall  not  be  delivered,  is 
contrary  to  public  policy  and  will  not  be  enforced:  Olijihant  v.  Markham,  79 
Tex.  543;  23  Am.  St.  Rep.  363,  and  note;  Snoddy  v.  Bank,  88  Tenn.  573;  17 
Am.  St.  Rep.  918;  Floyd  v.  Patterson,  72  Tex.  202;  13  Am.  St.  Rep.  787; 
Sondheim  v.  Qilhert,  117  Ind.  71;  10  Am.  St.  Rep.  23,  and  extended  note; 
Crawford  v.  Spencer,  92  Mo.  498;  1  Am.  St.  Rep.  745,  and  extended  note; 
Waitew.  Wickersham,  27  Neb.  457;  Mohr  v.  Miesen,  47  Minn.  228;  Perryman 
▼.  Wolfe,  93  Ala.  290. 

Wagers  —  Right  of  Loser  to  Recover  Money  Paid  Winner.  —  Un- 
der the  Kentucky  statute  money  lost  in  gambling  in  futures  can  be  reco7« 
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ered  by  the  loser:  Lyons  r.  Hodgen,  90  Ky.  280;  and  so  ia  IlHnois:  Pearce 
V.  Foot,  113  111.  228;  55  Am.  Rep.  414.  Contra:  Lnwton  v.  Blitch,  83  Ga. 
663.  Money  put  in  the  hands  of  an  agent  to  purchase  futures  can  be  recov- 
ered when  no  part  of  such  money  consists  of  profits  made  by  the  agent  for 
the  principal  out  of  the  illegal  venture:  Clarke  v.  Brown,  77  Ga.  606;  4  Am. 
St.  Rep.  98.  See  extended  note  to  Crawford  v.  Spencer,  1  Am.  St.  Rep.  760. 
Generally  money  lost  at  gaming  cannot  be  recovered  back  where  it  has  been 
delivered  to  the  winner:  Allen  v.  Dodd,  4  Humph.  131;  40  Am.  Dec.  632, 
and  note;  Hockaday  v.  Willis,  1  Spear,  379;  40  Am.  Dec.  606;  Downs  v. 
Quarks,  Litt.  Sel.  Gas.  489;  12  Am.  Dec.  337,  and  extended  note;  unless 
made  recoverable  by  statute:  Slaqf  v.  Foss,  19  Me.  335;  36  Am.  Dec.  755, 
and  note;  Alien  t.  Dodd,  4  Humph.  131;  40  Am.  Dec.  632. 


Coleman  v.  Insurance  Company. 

[49  Ohio  Stats,  310.] 

FORTUTURSS  DO  NOT  ReADILT  FiND  FaVOR   IN   THE    LaW,    and  COUrtS  Ufl 

reluctant  to  declare  and  enforce  them  if,  by  reasonable  interpretation, 
it  can  be  avoided. 

Contracts  about  Several  Things  for  a  Single  Consideration,  when 
Entire.  —  The  principle  by  which  the  courts  are  governed  when  they 
declare  that  a  contract  about  several  things,  but  with  a  single  consider- 
ation in  gross,  is  entire  and  not  severable,  is  that  it  is  impossible  to 
affirm  that  the  party  making  the  contract  would  have  consented  to  do 
■o  unless  he  had  supposed  that  the  rights  to  be  acquired  thereunder 
would  extend  to  all  the  things  in  question. 

IksuRANOB  CoNTBACr,  WHEN  SEVERABLE.  —  A  contract  of  insurance  of  two 
or  more  kinds  of  property,  which  are  specifically  appraised  and  valued  in 
the  policy,  will  be  deemed  severable  and  not  entire,  unless  there  is  some- 
thing in  the  terms  or  nature  of  the  particular  contract,  or  in  the  circum- 
stances of  the  case,  or  in  the  nature  of  the  dififerent  subjects  of  insurance, 
from  which  it  may  be  inferred  that  the  insurer  would  not  have  been 
likely  to  have  assumed  the  risk  on  one  of  several  of  them,  unless  induced 
by  the  advantage  and  profit  of  having  a  risk  on  all.  Hence,  though 
there  may  have  been  some  conduct  of  the  insured  as  to  some  of  the  prop- 
erty not  evil  in  itself,  but  working  a  breach  of  a  condition  in  its  letter, 
—  as,  for  example,  an  innocent  and  unintentional  concealment  regarding 
the  title  by  which  the  insured  holds  his  land,  — the  effect  of  that  breach 
may  be  confined  to  the  insurance  upon  that  property,  and  the  contract 
as  to  that  held  void,  and  as  to  the  other  subjects  held  valid. 

Action  upon  a  fire  insurance  policy  issued  to  the  plaintiffs 
by  the  defendant  company,  and  containing  the  following 
clauses:  "Two  hundred  dollars  on  their  one-story  frame 
shingle- roof  storehouse;  three  thousand  eight  hundred  dollars 
on  the  general  stock  of  merchandise,  consisting  principally 
of  dry  goods,  groceries,  clothing,  boots  and  shoes,  hats  and 
caps,  queensware,  glassware,  cutlery,  and  such  other  articles 
as  are  usually  kept  for  sale  in  a  country  store,  all  contained 
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4n  their  one-story  shingle-roof  storehouse,  situated  in  Pike 
^County,  Kentucky."  There  was  a  total  loss,  for  which  the 
defendants  refused  to  pay  on  the  ground  that  there  had  been 
-&  breach  of  a  condition  in  the  policy  by  which  it  was  to  be 
"void  "if  any  building  intended  to  be  insured  stood  on  ground 
:not  owned  in  fee  simple  by  the  assured."  The  trial  judge 
instructed  the  jury  that  the  contract  was  entire,  and  that  if 
they  found  that  the  insured  were  not  the  owners  in  fee  simple 
of  the  land,  they  could  not  recover.  The  jury  rendered  a  ver- 
dict for  the  defendant,  and  the  plaintiff  asked  for  a  reversal 
of  the  judgment  entered  in  accordance  therewith,  on  the 
ground  that  the  above  charge  was  erroneous. 

Harper,  Searls  and  Millner^  and  George  0.  Newman^  for  the 
plaintiffs  in  error. 

Wells  A.  Hutchins,  Sylvester  O.  Williams,  and  Eugene  Warn- 
baugh,  for  the  defendant  in  error. 

Williams,  J.  The  policy  of  insurance  contains  the  pro- 
visions that,  "if  the  assured  is  not  the  sole  and  unconditional 
owner  of  the  property,  or  if  any  building  intended  to  be  in- 
sured stands  on  ground  not  owned  in  fee  simple  by  the  as- 
sured,' the  policy  "  shall  become  void,  unless  consent  in 
writing,  by  the  company,  be  indorsed  thereon."  The  policy 
was  issued  without  any  written  application  signed  by  the  as- 
sured, and  the  insurance  was  solicited,  as  the  evidence  shows, 
at  the  request  of  the  company's  agent,  by  a  third  person,  on 
whose  report  the  agent  made  up  the  application  on  which  the 
policy  was  issued.  The  assured  made  no  statement,  nor  was 
any  requested,  in  regard  to  the  ownership  or  title  of  the  ground 
on  which  the  house  referred  to  in  the  policy  stood;  and  it 
does  not  appear  that  there  was  any  intentional  concealment 
of  the  title,  or  of  any  fact  material  to  the  risk.  It  was  shown 
by  the  evidence  that  the  fee  simple  of  the  land  on  which  the 
insured  building  stood,  was  vested  in  Hammond  Coleman,  a 
member  of  the  firm  of  H.  Coleman  &  Co.,  and  his  wife,  who 
was  not  a  member  of  the  firm;  but  that  several  years  previous 
to  the  date  of  the  policy,  Hammond  Coleman  executed  a  deed 
for  the  land  directly  to  his  wife,  without  the  intervention  of 
a  trustee,  in  which  the  following  provision  is  contained:  "  This 
deed  is  not  to  take  effect  until  my  death.  This  deed  is  in 
compliance  with  my  will  heretofore  made."  The  copartner- 
ship of  H.  Coleman  &  Co.,  when  the  insurance  was  effected, 
and  at  the  time  of  the  fire,  consisted  of  Hammond  Coleman, 
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Adam  Venters,  and  Henry  E.  Coleman;  and  the  actual  value 
of  the  stock  of  goods  and  merchandise  covered  by  the  policy 
exceeded  the  valuation  therein  set  forth. 

The  court  instructed  the  jury  that  their  inquiry  in  regard 
to  the  title  to  the  land  on  which  the  storehouse  stood  must  be: 
"Did  the  plaintiffs, —  not  Hammond  Coleman,  —  have  such 
(fee  simple)  estate  in  this  land  upon  which  the  building  stood  ? 
It  is  not  enough  to  satisfy  this  provision,  that  Hammond 
Coleman,  one  of  the  plaintiffs,  had  a  life  estate  in  the  land. 
It  is  not  enough  that  he  alone  had  an  interest  in  the  land. 
This  would  not  constitute  an  estate  in  fee  simple.  If  you 
should  find  that  he  has  an  estate  in  fee  simple  in  the  land, 
still  it  must  be  the  insured  who  must  have  this  estate  in  fee 
mm  pie  in  the  land  to  satisfy  this  provision,  and  therefore,  if 
you  find  from  the  evidence  that  the  plaintiflFs  were  not  the 
owners  in  fee  simple  of  the  land  upon  which  the  store  build- 
ing stood,  then  this  policy  is  void,  and  the  plaintiffs  cannot 
recover  in  this  action."  The  court  further  instructed  the 
jury  as  follows:  "  This  contract,  gentlemen,  is  termed  in  law, 
an  entire  contract,  and  if  you  find  that  there  has  been  a  breach 
of  any  condition  of  this  contract  to  which  I  have  called  your 
attention,  it  violates  the  policy,  renders  it  void,  and  nothing 
can  be  recovered  for  either  building  or  goods  destroyed." 

The  efi^ct  of  the  instructions  were,  that  if  the  fee  simple 
title  to  the  land  on  which  the  Btorehouse  was  situated,  was 
not  vested  in  the  copartnership  of  H.  Coleman  &  Co.,  but 
was  in  Hammond  Coleman,  a  member  of  the  copartnership, 
the  policy  of  insurance  was  void,  and  the  plaintiffs  could 
rot  recover,  either  for  the  loss  of  the  building,  or  of  the  goods. 
These  instructions  were  excepted  to  by  the  plaintiffs,  who 
contend  they  were  erroneous,  and,  on  account  of  which,  the 
judgment  should  be  reversed.  The  principal  ground  of  the 
contention  is,  that  the  contract  of  insurance  evidenced  by 
the  policy,  is  so  far  severable,  as  to  entitle  the  plaintiffs  to  re- 
cover for  the  loss  of  the  goods,  though  they  may  not  be  en- 
titled to  recover  for  the  loss  of  the  building  by  reason  of  the 
fitate  of  the  title  to  the  land  on  which  it  stood. 

Whether  such  a  contract  is  so  severable,  is  a  question  upon 
which  the  adjudications  of  courts  of  the  highest  respectability 
are  in  direct  conflict.  The  following  are  some  of  the  cases 
which  hold  the  contract  to  be  entire:  Barnes  v.  Union  etc.  Ins. 
Co.,  51  Me.  110;  81  Am.  Dec.  562;  Havens  v.  Home  Ins.  Co.y 
111  Ind.  90;  60  Am.  Rep.  689;  Cuthhertson  v.  North  Carolina 
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Home  Ins.  Co.,  96  N.  C.  480;  Essex  Sav.  Bank  v.  Meriden  Fir& 
Ins.  Co.,  57  Conn.  335. 

On  the  other  hand,  such  contracts  are  held  severable,  in 
the  following,  and  other  cases:  Commercial  Ins.  Co.  v.  Spank» 
nehle,  52  111.  53;  4  Am.  Rep.  582;  Hartford  Fire  Ins.  Co.  v- 
Walsh,  54  111,  164;  5  Am.  Rep.  115;  Loehner  v.  Home  Mut. 
Ins.  Co.,  17  Mo.  247;  Koontz  v.  Hannibal  etc.  Ins.  Co.,  42  Mo. 
126;  97  Am.  Dec.  325;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Met. 
(Ky.)  9;  81  Am.  Dec.  521;  Merrill  v.  Agricultural  Ins.  Co.,  73 
N.  Y.  452;  29  Am.  Rep.  184;  Schuster  v.  Dutchess  County  Ins. 
Co.,  102  N.  Y.  260.  And  such  we  understand  to  be  the  eflfect 
of  the  decision  in  Clark  v.  New  England  etc.  Ins.  Co.,  6  Cush. 
342,  53  Am.  Dec.  44.  There,  the  policy,  for  a  gross  premium, 
insured  the  plaintiff's  "  Tavern  House,"  to  the  amount  of  two 
thousand  two  hundred  dollars,  and  his  shop,  valued  at  three 
hundred  dollars.  The  act  of  incorporation  of  the  defendant 
provided,  "that  when  any  property  insured  by  this  company 
shall  in  any  way  be  alienated,  the  policy  shall  thereupon  be 
void,  and  should  be  surrendered  to  the  directors,  to  be  can- 
celled." The  shop  was  alienated  by  the  assured,  and  the 
"  Tavern  House  "  was  afterwards  destroyed  by  fire.  It  was 
held  that  the  alienation  of  the  shop  did  not  prevent  a  recov- 
ery for  the  loss  of  the  tavern.  The  court  say:  "The  next 
ground  taken  by  the  defendants  is,  that  the  shop  which  was 
insured  in  the  same  policy  had  been  alienated  by  the  plain- 
tiff, and  that  this  is  such  an  alienation  as  will  avoid  the 
policy.  But  the  shop  was  valued  separately,  and  was  insured 
separately,  as  a  separate,  distinct,  independent  subject  of  in- 
surance, though  insured  in  the  same  policy.  The  alienation 
of  the  shop  would  no  doubt  avoid  the  policy  pro  tanto,  and 
only  pro  tanto.  The  tavern  house  and  shop  being  insured 
separately,  the  alienation  of  one  would  no  more  affect  the  in- 
surance on  the  other,  than  if  they  had  been  insured  in  sepa- 
rate policies."  In  the  case  of  Hartford  Fire  Ins.  Co.  v.  Walsh, 
54  111.  164,  5  Am.  Rep.  115,  two  houses  were  embraced  in  the 
same  policy,  and  insured  for  different  sums  for  a  gross  pre- 
mium paid,  the  policy  providing,  that  if  the  insured  premises 
should  remain  vacant  for  a  certain  time  without  notice  to  the 
company,  the  policy  should  become  void;  and  it  was  held, 
that  the  fact  that  one  of  the  buildings  remained  thus  vacant 
without  notice  to  the  insurer,  would  not  invalidate  the  policy 
as  to  the  other. 

The  action  ia  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  247, 
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was  upon  a  fire  policy  covering  a  dwelling  house  and  furni- 
ture therein.  It  was  held:  "  A  policy  may  be  void  in  part  and 
valid  in  part,  if  the  subject-matter  is  capable  of  being  sepa- 
rated; and,  although  a  failure  to  disclose  an  encumbrance 
would  avoid  the  policy  as  to  the  house  insured,  it  would  not 
avoid  it  as  to  furniture  insured  in  the  same  policy,  but  sepa- 
rately appraised,  unless  the  fact  concealed  was  material  to  the 
risk."  Koontz  v.  Hannibal  etc.  Ins.  Co.^  42  Mo.  126,  97  Am. 
Dec.  325,  was  a  case  where  a  policy  of  insurance  upon  a  cer- 
tain livery  stable  was  made  to  cover  both  personal  and  real 
property.  The  application  of  the  assured  contained  a  false 
warranty  touching  encumbrances  upon  the  real  estate,  and  it 
appeared  that  the  personal  property  was  separately  appraised, 
and  there  was  nothing  to  show  that  the  representations  as  to 
the  encumbrances  upon  the  stable  formed  any  inducement  to 
the  execution  of  the  policy  covering  the  personal  property. 
The  court  held  that  the  assured  might  recover  the  value  of  the 
latter,  although  the  policy  was  rendered  void  as  to  the  real 
estate  by  reason  of  such  false  warranty.  The  case  of  Phcenix 
Ins.  Co.  V.  Lawrence,  4  Met.  (Ky.)  9,  81  Am.  Dec.  521,  is  much 
like  the  one  before  us.  There,  the  appellant  (company)  for  a 
premium  of  fourteen  dollars,  insured  J.  B.  Lawrence  &  Co. 
against  loss  by  fire,  from  the  25th  of  May,  1858,  to  the  25th  of 
May,  1859,  "to  the  amount  of  two  hundred  dollars  on  their 
frame  storehouse,  situated  on  the  Ohio  River,  in  Gallatin 
County,  Kentucky,  known  as  Jackson's  Landing,  and  twelve 
hundred  dollars  on  the  stock  of  goods  in  said  storehouse." 
The  premises  and  goods  were  destroyed  by  fire  on  the  5th  of 
April,  1859,  and  suit  was  brought  on  the  policy  for  the  value 
of  the  goods,  but  not  for  the  loss  of  the  building.  One  defense 
was,  that  Lawrence  &  Co.,  when  they  obtained  the  insurance, 
represented  themselves  to  be  the  owners  of  the  house,  when 
in  fact  they  were  not,  which,  by  the  terms  of  the  policy,  ren- 
dered it  void.  But  the  court  held  that,  "in  the  absence  of 
proof  that  the  plaintifi"s  procured  the  insurance  upon  the 
house  for  a  fraudulent  purpose,  or  that  their  supposed  inter- 
est in  the  house  induced  the  defendant  to  insure  the  goods," 
the  insurance  on  the  goods  was  not  vitiated,  and  the  plaintiff 
had  judgment. 

In  the  case  of  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y.  452, 
29  Am.  Rep.  184,  the  policy,  for  one  premium,  insured  the 
plaintiflf  against  loss  or  damage  by  fire,  to  the  amount  of  six 
thousand  dollars,  as  follows:  "  One  thousand  dollars  on  dwell- 
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ing  house  and  wood  house,  if  attached,  three  hundred  dollars 
on  household  furniture  therein,  two  hundred  dollars  on  pro- 
visions, etc.,  therein,"  and  various  other  items  of  property 
described  in  the  policy,  each  having  a  specific  valuation 
therein  set  forth.  The  policy  contained  a  condition  that,  if 
the  property  insured  was  encumbered  by  mortgage  or  other- 
wise, unless  80  represented  in  the  application,  the  policy 
should  be  void;  also,  that  if  ft  should  become  encumbered 
by  mortgage,  judgment,  or  otherwise,  the  policy  should  be 
void  until  the  written  consent  of  the  company  was  obtained. 
The  real  estate  was  encumbered,  and  that  fact  was  set  up  in 
defense  of  the  action  on  the  policy.  It  was  claimed  by  the 
defendant,  that  it  not  only  avoided  the  policy  as  to  the  build- 
ing insured,  but  also  as  to  the  chattel  property;  and,  whether 
it  did  or  not,  it  was  conceded,  depended  upon  whether  the 
contract  was  entire  or  severable. 

In  a  well-considered  opinion  Judge  Folger,  after  comment- 
ing upon  various  decisions  on  the  subject,  discusses  the  ques- 
tion on  principle,  and  in  the  course  of  the  discussion  says: 
"  It  is  plain  from  the  fact  of  a  separate  valuation  having  been 
put  by  the  parties  upon  the  different  subjects  of  the  insurance 
that  they  looked  upon  them  as  distinct  matters  of  contract. 
The  effect  of  a  separate  valuation  was  to  make  them  so.  No 
matter  how  much  value  there  might  have  been  in  any  one  of 
those  subjects,  even  to  the  whole  amount  of  the  policy,  had  it 
been  totally  destroyed  the  defendants  could  not  have  been 
made  liable  to  an  amount  greater  than  that  named  in  the 
policy  as  the  valuation  of  it.  Thus  it  was  at  the  inception  of 
the  contract  distinguished  from  the  other  subjects  of  insur- 
ance, and  the  contract  so  made  as  to  be  capable  of  application 
to  it  alone.  So,  too,  if  but  one  of  the  subjects  of  insurance 
had  been  burned,  the  defendants  {ceteris  paribus)  could  not 
have  avoided  liability  to  pay  for  that  up  to  the  value  put 
upon  it;  and  if  not  wholly  destroyed,  but  so  far  damaged  as 
to  reach  in  deterioration  the  value  put  upon  it  in  the  policy, 
the  defendants  would  have  to  pay  that  damage;  and  that 
subject  would  no  longer  form  a  part  of  the  general  matter 
insured,  and  hence  not  a  part  of  the  continuing  contract. 
Thus  there  would  of  necessity  be  a  severance  of  the  con- 
tratt,  worked  out  by  the  operation  of  its  own  terms.  Again, 
the  principle,  in  the  case  of  a  contract  about  several  things,  but 
with  a  single  consideration  in  gross,  i^  this,  that  we  are  not 
Able  to  say  that  the  party  would  have  agreed  for  one,  or  for 
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more  than  one  yet  less  than  all  of  them,  without  he  could  at 
the  same  time  acquire  a  right  to  have  them  all.  But  our 
daily  experience  and  observation  shows  that  an  insurance 
company  is  as  ready  to  insure  buildings  without  insuring  the 
contents,  and  the  contents  without  insuring  the  buildings,  as 
to  insure  them  together;  so  that  that  principle  does  not  press 
«o  hard  in  considering  such  a  contract  as  that  before  us. 
Besides,  it  is  a  rule  that  an  agreement  embracing  several 
particulars,  though  made  at  one  time  and  about  one  affair, 
may  yet  have  the  nature  and  operation  of  several  different 
contracts;  as  when  they  admit  of  being  separately  executed 
and  closed,  as  we  have  instanced  just  above,  where  the  con- 
tract may  be  taken  distributively,  each  subject  being  consid- 
ered as  forming  the  matter  of  a  separate  agreement  after  it  is 
80  closed:  Per  Washington,  J.,  Perkins  v.  Hart,  11  Wheat. 
237-251;  Rodemer  v.  Hazelhurst,  9  Gill,  294.  In  our  judg- 
ment this  rule  applies  fitly  to  the  contract  in  hand.  It  ad- 
mits of  being  separately  executed  and  closed  as  to  each  of  the 
•eparate  subjects  of  insurance.  When  one  species  of  the 
property  insured  is  burned,  a  contract  to  insure  as  to  that 
may  be  performed  as  to  that  alone.  The  insured  has  paid 
the  premium.  A  fire  doing  damage  to  that  subject,  the  dam- 
age may  be  paid  for  by  the  insurer,  and  that  subject  be  thus 
put  out  of  the  contract,  while  it  remains  in  fieri  as  to  all  the 
other  subjects  named  in  it.  When  there  are  several  subjects 
of  insurance  (as  there  are  fourteen  here)  separately  valued, 
on  which  a  gross  sum  is  insured  not  exceeding  the  aggregate 
of  that  valuation,  for  the  insurance  of  which  a  premium  in 
gross  is  paid,  it  is  easy  to  see  what  is  the  rate  of  premium  on 
the  whole  valuation,  and  what  is  the  amount  of  premium  on 
each  subject  insured.  This  being  so,  it  seems  fanciful  to  say 
that  if  the  facts  thus  easily  reached  were  stated  in  detail  in 
the  contract,  it  would  be  severable;  while  not  being  specifi- 
cally spread  out,  it  is  entire.  If  there  were  anything  in  the 
terms  or  nature  of  the  particular  contract,  or  in  the  circum- 
Btances  of  the  case,  or  in  the  nature  of  the  different  subjects 
of  the  insurance,  from  which  it  was  to  be  inferred  that  the  in- 
eurer  would  not  have  been  likely  to  have  assumed  the  risk  on 
one  of  several  of  them,  unless  induced  by  the  advantage  and 
profit  of  having  a  risk  on  all,  that  would  be  a  rational  cause 
for  deeming  the  contract  entire.  But  when  for  aught  thai, 
appears  it  is  indeed  as  likely  that  the  insurer  would  have 
taken  a  risk  upon  any  one  or  any  few  of  the  subjectB  insured, 
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at  the  same  rate  of  premium  as  upon  the  whole,  and  has  in 
the  policy  so  separated  the  subjects  and  so  singled  them  out 
by  a  specific  valuation  as  that  there  is  no  difficulty  in  distin- 
guishing the  subject  from  the  rest,  and  closing  the  contract  a» 
to  that  separately  and  carrying  forward  the  contract  as  to  the 
rest,  it  does  result  that  the  contract  is  severable  in  practical 
operation,  and  hence  in  law.  And  so  also  that  though  ther& 
may  have  been  some  conduct  of  the  insured  as  to  some  of  the 
property  not  evil  in  itself,  but  working  a  breach  of  a  condition 
in  its  letter,  the  effect  of  that  breach  may  be  confined  to  the 
insurance  upon  that  property,  the  contract  as  to  that  be  held 
avoided,  and  as  to  the  other  subjects  he  held  valid." 

Forfeitures  do  not  readily  find  favor  in  the  law,  and  courts 
are  reluctant  to  declare  and  enforce  them,  if,  by  reasonable 
interpretation,  it  can  be  avoided.  It  is  not  likely  that,  in 
this  case,  the  small  amount  of  insurance  on  the  storehouse 
constituted  any  inducement  for  the  insurance  placed  upon 
the  stock  of  goods;  and  it  does  not  appear  that  the  rates  upon 
these  classes  of  property  were  different,  nor  how  it  could  make 
any  difference  if  they  were,  since  the  only  effect,  in  this  re- 
spect, of  holding  the  contract  severable,  is,  that  the  insurance 
company  is  enabled  to  retain  the  whole  of  the  premium,  which 
it  accepted  as  the  consideration  for  the  insurance  of  all  of 
the  property,  for  the  lesser  risk  on  part  of  the  property  only; 
and  it  is  not  to  be  presumed  that  the  premium  for  the  insur- 
ance of  part  only  of  the  property  would  exceed  that  accepted 
for  the  risk  on  all  of  it.  It  was  not  shown  at  the  trial  that 
the  plaintifis  were  guilty  of  any  misrepresentation  or  inten- 
tional concealment  concerning  the  title  to  the  land  on  which 
the  storehouse  stood.  No  inquiry  was  made  of  them  about  it. 
The  subject  was  not  a  matter  of  negotiation  between  the  par- 
ties in  effecting  the  insurance,  and  the  plaintiffs  were  igno- 
rant of  the  condition,  for  the  breach  of  which  the  company 
claims  the  right  to  forfeit  the  whole  policy.  If  the  position 
taken  by  the  company  be  correct,  the  condition  was  broken 
when  the  policy  was  issued;  and  there  was,  therefore,  no  con- 
sideration for  the  premium  that  was  paid,  for  no  risk  attached; 
and  yet  the  company,  while  asserting  the  invalidity  of  the 
contract,  holds  on  to  its  fruits.  This  is  not  a  very  consistent 
position  nor  a  very  just  one.  A  just  result  is  reached,  and, 
as  we  think,  the  lawful  one,  by  holding,  as  we  do,  that  the 
contract  of  insurance  in  this  case  is  severable,  and  the  breach 
of  the  condition  as  to  the  title  of  the  land  does  not  defeat  the 
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plaintiff's  right  to  recover  for  the  loss  of  the  stock  of  goods 
insured  by  the  policy  in  suit.  It  follows  that,  in  our  view  of 
the  case,  the  court  erred  in  the  instructions  we  have  referred 
to,  for  which  error  the  judgment  is  reversed. 


FORTKITURIS  ARE  NOT  Favored,  and  will  not  be  enforced,  unleia  specific, 
ally  and  definitely  provided  for  in  the  contract:  Mwray  v.  Hume  Benefit  etc. 
Ass'n,  90  Cal.  402;  25  Am.  St.  Rep.  133;  Ffienix  Ina.  Co.  y.  Tomlinaon,  125 
Ind.  84;  21  Am.  8t.  Rep.  203,  and  note;  and  see  extended  note  to  Smith  r. 
Mariner,  68  Am.  Dec.  85. 

Insurance  —  Contract  when  Entire  and  when  Severable.  —  If  insur- 
ance is  efifected  upon  real  and  personal  property  by  a  policy  showing  the 
amount  for  which  each  is  insured,  and  the  premium  is  a  gross  sum,  the  con- 
tract is  divisible:  German  Ina.  Co.  v.  York,  48  Kan.  488;  30  Am.  St.  Rep.  313. 
For  a  full  discussion  of  this  subject,  see  the  following  recent  cases  in  this 
series  and  the  notes  appended  thereto:  Oerman  Ins.  Co.  v.  Fairhank,  32  Neb' 
760;  29  Am.  St.  Rep.  459;  Sievena  v.  Queen  Ins.  Co.,  81  Wis.  335;  29  Am.  St. 
Rep.  906;  Pioneer  Mfg.  Co.  v.  Phoenix  Assn  Go.,  110  N.  C.  176;  28  Am.  St. 
Rep.  673,  and  especially  the  note  thereto. 


State  v.  Insurance  Company. 

[49  Ohio  State,  440.] 
Foreign  Corporations  —  Quo  Warranto  Against. — The  courts  of  a 
state  in  which  a  foreign  corporation  transacts  business  have  no  power 
to  oust  it  of  the  right  to  be  a  corporation,  nor  of  any  of  the  franchises 
or  privileges  conferred  by  the  laws  of  the  state  in  which  it  was  organ- 
ized; but,  as  to  the  franchises  or  privileges  which  such  corporation  de- 
rives from  the  laws  of  the  state  in  which  it  is  transacting  business, 
it  is  no  less  amenable  to  the  jurisdiction  of  the  domestic  courts  than  a 
domestic  corporation. 

RSTALIATOKT   STATUTES  REGARDING   FOREIGN   INSURANCE  COMPANIES,  HoW 

Construed,  and  when  Enforceable.  —  A  statute  which  provides 
that,  "  when  by  the  laws  of  any  other  state  or  nation,  any  taxes,  fines, 
penalties,  license  fees,  deposits  of  money  or  of  securities,  or  other  obliga- 
tions or  prohibitions  are  imposed  on  insurance  companies  of  Ohio  doing 
business  in  such  state  or  nation,  or  upon  their  agents  therein,  so  long 
as  such  laws  continue  in  force,  the  same  obligations  and  prohibitions 
of  whatever  kind,  shall  be  imposed  upon  all  insurance  companies  of  such 
other  state  or  nation  doing  business  within  Ohio  and  upon  their 
agents  here,"  is  retaliatory  and  penal  in  its  character,  and  must  be 
strictly  construed.  It  is  not  permissible  to  read  into  an  enactment  of 
this  kind  words  not  found  in  its  text,  for  the  purpose  of  giving  it  a 
construction  in  conformity  with  its  supposed  policy.  Therefore  the 
mere  existence  of  a  discriminating  statute  in  another  state  is  not  a  suffi- 
oient  ground  for  calling  such  an  enactment  into  operation,  unless  it  is 
shown  that  there  is  a  domestic  insurance  company  actually  organized 
and  liable  to  be  affected  by  such  discrimination. 
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Insubanok  Companies  —  Organization  of  —  When  Complete  for  Poe- 
P03B  OF  Enforcing  Retaliatort  Statutes.  —  A  statute  imposing 
upon  foreign  insurance  companies  doing  business  in  Ohio  the  same 
obligations  and  prohibitions  which  the  states  or  nations  to  which  such 
corporations  belong  have  imposed  upon  the  insurance  companies  of 
Ohio,  cannot  be  put  into  operation,  unless  the  complete  and  regular  or> 
ganization  of  a  domestic  company  is  proved.  Articles  of  incorporation 
do  not  make  a  company,  and  the  mere  filing  and  recording  of  such  ar> 
tides,  without  the  subscription  of  any  stock  or  election  of  directors,  is 
not  such  an  organization  as  will  enable  the  state  to  proceed  in  quo 
warranto,  under  the  provisions  of  the  above. mentioned  statute,  against 
a  foreign  insurance  company. 

Officers  —  Ministerial  and  Judicial  Acts. — The  act  of  the  superin- 
tendent of  insurance  in  issuing  a  license  to  a  foreign  insurance  company 
for  the  transaction  of  business  is  ministerial,  net  judicial,  and  such  a 
license,  although  it  will  protect  the  company  in  the  transaction  of  busi- 
ness during  its  continuance,  is  not  a  bar  to  a  proceeding  in  quo  warranto 
when  the  company  is  found  to  be  exercising  any  of  the  franchises  of  the 
state,  without  authority  of  law. 

Proceeding  in  quo  warranto.  The  material  facts  are  stated 
in  the  opinion. 

David  K.  Watson^  attorney-generaly  and  Harrison^  Olds  and 
Henderson,  for  the  plaintiff. 

W.  J.  Oilmore,  for  the  defendant. 

MiNSHALL,  J.  1.  The  defendant  is  a  fidelity  and  casualty 
insurance  company,  organized  under  the  laws  of  the  state  of 
New  York,  and  doing,  in  this  state  what,  by  the  laws  of  New 
York,  is  authorized  and  known  as  four  lines  of  such  insur- 
ance, to  wit:  1.  Against  injury,  disablement,  or  death  of  per- 
sons resulting  from  traveling,  or  general  accidents  by  land  or 
water;  2.  Guaranteeing  the  fidelity  of  persons  holding  places 
of  public  or  private  trust;  3.  Upon  plate  glass  against  break- 
age; 4.  Upon  steam  boilers  against  explosion,  and  against 
loss  or  damage  to  life  or  property  resulting  therefrom.  Its 
right  to  do  more  than  one  of  such  lines  of  business  in  this 
state  is  challenged  by  the  attorney-general,  on  the  ground 
that,  by  the  laws  of  New  York,  no  company  incorporated  in 
this  state  can  transact  in  that  state  more  than  one  of  such 
lines  of  insurance;  and,  therefore,  under  the  provisions  of 
section  242,  Revised  Statutes,  of  this  state,  it  has  no  right  to 
make  in  this  state  more  than  one  of  the  lines  of  insurance  it 
ie  doing.     That  section  reads  as  follows:  — 

"When,  by  the  laws  of  any  other  state  or  nation,  any  taxes, 
fines,  penalties,  license  fees,  deposits  of  money,  or  of  securi- 
ties, or  other  obligations  or  prohibitions  are  imposed  on  in- 
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surance  companies  of  this  state,  doing  business  in  such  state 
or  nation,  or  upon  their  agents  therein,  so  long  as  such  law» 
continue  in  force,  the  same  obligations  and  prohibitions,  of 
whatever  kind,  shall  be  imposed  upon  all  insurance  com- 
panies of  such  other  state  or  nation  doing  business  within 
this  state,  and  upon  their  agents  here." 

A  demurrer  to  the  petition,  objecting  to  the  jurisdiction  of 
the  court,  as  well  as  to  the  sufficiency  of  the  pleading,  having 
been  overruled,  the  defendant,  as  a  third  defense  to  the  peti- 
tion, answered:  "  That  under  the  laws  of  New  York  it  is  le- 
gally authorized  and  empowered  to  do,  and  is  now  doing,  the 
four  lines  of  insurance  in  that  state,  which  the  petition  charges 
it  with  illegally  doing  in  Ohio;  and  that  under  the  laws  of 
Ohio  a  corporation  could  be  legally  incorporated  and  organ- 
ized with  power  to  do  the  same  four  lines  of  insurance,  or  any 
one  or  more  of  them  therein,  but  that  no  such  company  has 
yet  been  organized  to  do  said  four  lines  of  insurance  in  Ohio, 
and  hence  no  such  company  has  yet  made,  or  could  make, 
application  to  the  proper  officers  in  New  York  for  a  license  to 
do  said  four  lines  of  insurance  in  the  state  of  New  York."  A 
demurrer  to  this  defense  having  been  overruled,  the  plaintiff 
asked  leave  to  reply  in  substance  as  follows:  That  on  Janu- 
ary 13,  1887,  the  requisite  number  of  persons,  citizens  of 
Cuyahoga  County,  "  subscribed  and  acknowledged  articles  of 
incorporation,"  stating  therein  the  name,  place  of  business, 
and  capital  stock  of  the  proposed  corporation,  and  its  object, 
to  wit:  Under  paragraph  *2  of  sec.  3641,  Revised  Statutes,  to 
do  the  four  kinds  of  insurance  now  being  done  by  the  de- 
fendant in  this  state;  and  the  same  having  been  approved 
by  the  attorney-general  as  in  conformity  to  the  laws  of  the 
state,  were  then  filed  and  recorded  in  tlie  office  of  the  secre- 
tary of  state  of  Ohio,  "  whereby,"  it  is  averred,  "  an  Ohio 
corporation  was  duly  and  legally  formed  for  the  purpose  of 
doing  the  lines  of  insurance  mentioned  in  the  articles  of  in- 
corporation." 

As  no  report  has  heretofore  been  made  of  any  of  the  rul- 
ings of  the  court  in  the  progress  of  the  case,  it  is  proper  that 
two  of  them  should  be  noticed  before  passing  on  the  applica- 
tion for  leave  to  reply;  that  is  to  say:  1.  The  jurisdiction  of 
the  court;  and  2.  The  sufficiency  of  the  third  defense. 

1.  It  is  claimed  that  as  the  defendant  is  u  foreign  corpora- 
tion it  cannot  be  affected  by  a  proceeding  in  quo  warranto  in 
the  courts  of  this  state.     That  it  cannot  be  ousted  of  the  right 
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to  be  a  corporation  nor  of  any  of  the  franchises  conferred  on 
it  by  the  laws  of  New  York,  is  not  doubted;  but  as  to  such 
franchises  and  privileges  as  are  derived  from  the  laws  of  the 
state  of  Ohio,  it  is  as  much  amenable  to  the  courts  of  this 
state  as  an  Ohio  corporation,  and  when  found  exercising  such 
franchises  without  authority  of  law,  it  may  be  ousted  there- 
from, as  held  in  State  v.  Western  Union  etc.  Ins.  Co.,  47  Ohio 
St.  167,  decided  since  the  commencement  of  this  action. 

2.  Upon  the  facts  stated  in  the  third  defense  it  is  claimed, 
that  the  defendant  is  not  affected  by  the  provisions  of  section 
282  of  the  Revised  Statutes,  on  which  the  demand  of  the 
state  is  based.  The  character  of  this  section  is  relative  to  its 
construction.  It  is  claimed  to  be  reciprocal  in  character,  and 
should  therefore  be  liberally  construed.  A  little  reflection 
will,  we  think,  show  that  it  is  not  of  this  nature,  but  upon 
the  other  hand,  retaliatory,  and  should  therefore  be  strictly 
construed ;  or  in  other  words,  not  applied  to  a  case  that  does 
not  fairly  fall  within  its  letter.  Reciprocity  expresses  the 
act  of  an  interchange  of  favors  between  persons  or  nations; 
retaliation,  that  of  returning  evil  for  evil,  or  disfavors  for  dis- 
favors. Accurately  speaking,  we  reciprocate  favors  and  re- 
taliate disfavors.  This  then  is  a  retaliatory  statute.  It  treats 
the  companies  of  other  states  as  Ohio  companies  are  treated 
in  those  states;  but  the  moment  it  is  made  to  appear  that 
Ohio  companies  are  not  treated  with  the  same  favor  in  an- 
other state,  that  companies  of  that  state  are  treated  in  Ohio, 
a  case  is  made  for  the  application  of  its  provisions,  and  re- 
taliation follows  as  a  result. 

It  is  true  that  the  ultimate  object  of  the  statute  is  to  secure 
reciprocity;  but  what  we  have  now  to  do  with,  is  not  its  ulti- 
mate, but  its  immediate  object,  and  that  is  to  retaliate  on  the 
companies  of  a  given  state,  disfavors  shown  to  Ohio  com- 
panies in  the  same  state. 

The  question  then  arises,  the  averments  of  the  third  defense 
being  admitted,  is  a  case  made  for  the  application  of  the  pro- 
visions of  the  statute  to  the  defendant  ?  We  think  not.  It 
is  admitted  that  Ohio  companies  may  be,  but  it  is  averred 
that  none  have  been,  formed  to  do  the  four  lines  of  insurance 
which  the  defendant  is  doing  in  this  state.  Hence,  no  case 
is  made  for  the  application  of  the  statute  —  the  language 
being,  "When,  by  the  laws  of  any  other  state  .... 
any  ....  prohibitions  are  imposed  on  insurance  com- 
panies of  this   state,  doing  business  in  such   state,  .... 
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80  long  as  Buch  laws  continue  in  force  ....  the  same 
prohibitions,  of  whatever  kind,  shall  be  imposed  upon  all  in- 
surance companies  of  such  other  state  ....  doing  business 
in  this  state."  To  bring  a  case  within  the  statute,  there  must 
at  least,  be  an  Ohio  company  formed  to  which  the  prohibi- 
tions of  the  New  York  statute  would  apply,  should  it  attempt 
to  enter  and  do  business  in  that  state.  It  is  said  that  the 
very  reason  that  there  are  no  such  Ohio  companies,  may  be 
the  existence  of  this  New  York  statute.  This  is  a  very  re- 
mote conjecture,  yet  admitting  its  possibility,  does  not  vary 
the  language  of  our  statute.  If  it  should  be  deemed  desirable 
to  foster  the  formation  of  such  Ohio  companies  to  do  business 
in  other  states,  it  can  easily  be  accomplished  by  the  legis- 
lature making  the  statute  apply  where  Ohio  companies  may 
be,  as  well  as  where  the^  are,  formed  to  do  such  business  in 
other  states.  We  do  not  believe  that  any  lawyer  would  af- 
firm that  an  indictment  drawn  upon  such  a  statute  as  this 
would  be  good,  that  failed  to  aver  the  existence  of  an  Ohio 
company  to  which  the  discriminating  features  of  the  statute 
of  the  other  state  might  apply.  And  there  is  no  reason  why 
a  different  rule  of  construction  should  be  adopted  in  this  pro- 
ceeding. The  consequences  to  the  defendant  are  of  a  penal 
nature.  If  found  guilty  as  charged,  it  must  not  only  aban- 
don the  business  it  has  established,  but  cease  to  do  more  than 
one  of  its  lines  of  business  in  the  state,  so  long  as  the  legisla- 
tion of  the  two  states  remains  unchanged. 

In  construing  this  statute  according  to  its  letter  we  have, 
as  we  believe,  given  expression  to  the  intention  of  the  legis- 
lature. It  is  a  just  compliment  to  human  nature  to  say  that, 
as  a  general  rule,  every  man  would  prefer  to  have  his  favors 
construed  largely  and  his  disfavors  narrowly.  In  other  words, 
no  one  would  deliberately  do  more  injury  to  another  than  is 
required  by  his  own  interests,  and  would  regard  it  as  an  honor 
to  be  as  generous  as  he  could,  and  that  such  are  the  senti- 
ments of  the  civilized  man,  is  apparent  from  all  writers  upon 
public  law. 

Decisions  in  some  of  the  other  states  have  been  cited  which, 
it  is  claimed,  sustain  the  construction  placed  on  our  statute 
by  the  relator.  We  have  examined  these  decisions,  and  find 
none  of  them  upon  statutes  worded  as  our  own.  The  case  of 
State  v.  Fidelity  etc.  Co.,  77  Iowa,  648  (being  the  same  com- 
pany defendant  in  this  case),  is  relied  on  as  in  point.  By  the 
language  of  the  statute  in  that  state  (Iowa),  it  is  put  into 
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operation,  "  when,  by  the  laws  of  any  other  state,  any  .... 
prohibitions  are  imposed,  or  would  be  imposed,  on  insurance 
companies  of  this  state  doing,  or  that  might  seek  to  do,  busi- 
ness in  such  other  state."  It  was  there  held  that  through  the 
language  of  their  statute  just  quoted,  the  existence  of  the  law 
in  another  state  is  sufl&cient  to  put  the  law  of  Iowa  in  force 
without  showing  that  the  state  of  New  York  has  ever  actually 
enforced  its  law  against  an  Iowa  company.  But  we  submit 
that  this  is  so  by  reason  of  language  found  in  the  Iowa  stat- 
ute,  and  which  is  not  found  in  our  statute;  and  to  give  to  our 
statute  the  same  construction  would  require  us  to  read  into  it 
language  found  only  in  the  Iowa  statute.  The  following  cases 
are  also  cited  as  authority:  Phanix  Ins.  Co.  v.  TfWc/t,  29  Kan. 
672;  State  v.  Fidelity  etc.  Ins.  Co.,  39  Minn.  538;  Home  Ins. 
Co,  V.  Swigert,  104  111.  655;  Talbott  \.  Fidelity  etc.  Co.,  74  Md. 
636.  The  wording  of  the  statute  in  each  case,  as  before  stated, 
differs  from  our  own;  but  if  it  were  otherwise  we  should  re- 
quire more  cogent  reasons  than  any  that  have  been  suggested 
to  induce  us  to  depart  from  well-recognized  principles  of  con- 
struction, by  reading  into  a  statute  of  this  character  words 
not  found  in  its  text,  for  the  purpose  of  giving  it  a  construc- 
tion in  conformity  to  its  supposed  policy. 

8.  The  next  question  is,  should  leave  be  given  to  file  the 
proposed  reply  to  the  third  defense?  We  think  not,  for  the 
reason  that  it  does  not  show  that  an  Ohio  company  has  been 
formed  to  do  the  four  lines  of  insurance  in  which  the  defend- 
ant is  engaged.  It  will  be  observed  that  it  does  not  aver  that 
any  ofiicers  or  directors  have  been  chosen,  or  tliat  any  of  the 
stock  has  been  subscribed,  or  that  any  organization  whatever 
has  been  effected.  It  is  simply  that  "articles  of  incorpora- 
tion" have  been  made  and  filed  and  recorded  in  the  office  of 
the  secretary  of  state.  Articles  of  incorporation  do  not  make 
an  incorporated  company;  they  are  simply  authority  to  do  so. 

Before  disposing  of  the  case  it  may  be  well  enough  to  notice 
another  defense  relied  on  in  the  answer,  and  to  which  a  de- 
murrer has  been  sustained,  and  that  is,  the  license  granted 
the  defendant  to  do  business  in  this  state  by  the  superintend- 
ent of  insurance.  We  are  all  of  the  opinion  that  the  issuing 
of  a  license  to  a  foreign  insurance  company  to  do  business  in 
this  state  is  a  ministerial  and  not  a  judicial  act,  and  whilst  it 
will  protect  the  company  in  the  transaction  of  its  business 
during  its  continuance,  is  not  a  bar  to  a  proceeding  against  it 
in  quo  warranto,  where  it  is  found  to  be  exercising  any  of  the 
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franchises  of  the  state  without  authority  of  law:  State  v. 
Fidelity  etc.  Ins.  Co.,  89  Minn.  538,  and  cases  cited  in  brief  of 
counsel  for  relator. 

Application  for  leave  to  reply  to  the  third  defense  of  the 
answer  overruled,  and  petition  dismissed. 


FoRKiQN  Insobance  COMPANIES. —  RETALIATORY  STATUTES:  See  extended 
note  to  People  v.  Fire  Ats'n,  44  Am.  Rep.  391.  When  the  law  of  anothe' 
state  requires  insurance  companies  of  this  state  to  pay  license  fees,  etc.,  for 
the  privilege  of  doing  business  therein,  then  our  law  will  require  a  company 
of  that  state  to  pay  the  same  license  fees  for  doing  business  here:  Oermania 
Ins.  Co.  V.  Swigert,  128  HI,  237;  State  v.  Insurance  Co.,  115  Ind.  257;  Black- 
mer  v.  Royal  Ins.  Co.,  115  Ind.  291.  When  a  statute  of  New  York  imposeg 
obligations  or  prohibitions  on  insurance  companies  of  Maryland  doing  busi- 
ness in  New  York  not  imposed  by  the  Maryland  statute  on  New  York  com- 
panies doing  business  in  Maryland,  such  obligations  must  be  treated  as  if 
found  in  so  many  words  in  the  Maryland  statute  and  will  be  enforced  ac- 
cordingly: Talhott  V.  Fidelity  etc.  Co.,  74  Md.  536.  The  New  Hampshire  law» 
impose  upon  Massachusetts  insurance  companies  acting  here,  the  same  obli- 
gations and  disabilities  that  the  laws  of  Massachusetts  impose  upon  New 
Hampshire  companies  acting  there:  Haverhill  Ina,  Co.  r.  PreseoU,  42  N.  H. 
547;  80  Am.  Dec.  123. 
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(49  Ohio  State,  489.] 

Tbover,  What  Allbqattons  ark  Necessary  in  an  Action  For.  —  The 
petition  in  an  action  for  conversion  need  not  contain  an  allegation  that 
the  plaintiff  demanded  the  property,  and  that  the  defendant  refused  to 
deliver  it.  If  the  plain tifif  's  ownership  of  the  property  and  its  value  are 
properly  alleged,  and  there  is  an  averment  that  the  defendant  converted 
such  property  to  his  own  use,  a  cause  of  action  is  sufficiently  stated. 

Trover  —  Conversion  by  Carrier  —  What  Constitutes.  —  A  common 
carrier,  who,  having  received  goods  to  be  conveyed  to  a  designated  place, 
transports  them  to  another  place,  in  order  to  prevent  their  coming  into 
the  possession  of  the  consignee  and  to  deprive  him  of  their  use  and  dis- 
position, is  liable  for  the  conversion  of  such  goods. 

Trover  — The  Owner  of  Property  Converted  is  not  Obligbd  to  Rk- 
CEiVB  rr  After  the  Conversion.  — Hence,  if  a  carrier  has  once  been 
guilty  of  the  conversion  of  goods  delivered  to  him  for  transportation,  no 
tender  of  the  goods  to  the  owner,  nor  refusal  by  such  owner  to  receive 
them,  will  have  the  effect  of  relieving  the  carrier  from  liability  for  thei/ 
subsequent  loss. 

Carriers  —  When  Excused  for  Nondelivery  Caused  by  an  Act  of 
Public  Authority.  — The  exemption  of  a  carrier  from  liability  for  the 
nondelivery  of  goods  caused  by  the  act  or  mandate  of  public  authority 
extends  to  those  cases  in  which  the  goods  are  taken  from  his  possession 
by  legal  process  against  the  owner,  or  in  which  they  become,  without 
hid  fault,  obnoxious  to  the  requirements  of  the  police  power  of  the  state, 
and  are  injured  or  destroyed  by  its  authority;  as  where  they  are  infected 
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with  contagious  disease,  or  are  intoxicating  liquors  intended  for  use  or 
sale  in  violation  of  the  laws  of  the  state,  which  require  their  seizure  and 
destruction.  But,  in  order  to  protect  the  carrier  in  such  cases,  it  is 
necessary  that  the  seizure  be  made  without  the  procurement  or  conni* 
vance  of  the  carrier;  that  the  proceeding  or  process  under  which  it  waa 
made  was  valid;  and  that  the  carrier  gave  prompt  notice  thereof  to  th« 
owner. 

Trover  —  Motive  of  Person  Converting  Property,  not  Available  as  a 
Defense.  —  The  motive  by  which  a  party  was  controlled  in  the  conver- 
sion of  property  may  be  shown  to  prevent  the  recovery  of  exemplary 
damages,  but  is  of  no  avail  as  a  defense  to  an  action  of  trover. 

Carriers,  How  Far  Excused  for  Delay  in  Delivering  Goods. — A  carrier 
is  bound  to  provide  sufficient  and  suitable  means  for  the  carriage  of  the 
goods  of  shippers,  and  to  make  delivery  thereof  with  all  convenient  dis- 
patch; and,  while  accidents  will  excuse  delay,  they  do  not  put  an  end 
to  the  contract.  As  soon  as  the  impediment  to  the  transportation  of  the 
property  is  removed,  or  can  reasonably  be  overcome,  the  carrier  must 
complete  the  contract  without  further  delay. 

Tkover  —  Conversion  of  Goods  by  Carrier.  — The  Measure  of  Dam- 
ages in  an  action  for  mere  delay  in  the  delivery  of  goods  is  ordinarily 
the  difference  between  their  value  on  the  day  on  which  they  should  have 
been  delivered  and  their  value  on  the  day  on  which  they  are  actually 
ready  for  delivery,  and,  in  addition  to  that  amount,  reasonable  expenses 
occasioned  by  the  delay  may  also  be  allowed  in  such  a  case.  But,  if 
there  has  been  a  conversion  of  the  goods,  the  measure  of  damages  is  their 
value  at  the  time  of  the  conversion,  and  the  fact  that  the  consignee  has 
afterwards  had  an  opportunity  of  receiving  them,  and  has  refused  to 
take  them,  is  not  a  ground  for  applying  a  different  rule. 

Trover  —  Conversion  of  Goods  by  Carrier,  Prerequisites  to  AoTioy 
For. — The  consignee  of  property  cannot  maintain  an  action  against 
the  carrier  for  its  recovery  without  first  tendering  the  amount  of  the 
carrier's  legal  charges  and  advances,  but  such  tender  is  not  a  prerequi- 
site to  an  action  for  damages  for  the  unlawful  conversion  of  the  property 
by  the  carrier. 

Action  for  the  conversion  of  property  by  a  carrier.  The 
material  facts  are  stated  in  the  opinion  of  the  court. 

C.  H.  Kibler,  for  the  plaintiff  in  error 

J.  B.  Jones  and  J.  A.  Flory,  for  the  defendant  in  error. 

Williams,  J.  1.  A  question  of  pleading  presented  by  the 
record,  will  be  first  noticed.  That  question  arises  upon  the 
refusal  of  the  court  to  give  in  charge  to  the  jur}'^,  an  instruc- 
tion, requested  by  the  defendant  below,  to  the  effect  that  the 
action  could  not  be  maintained  as  one  for  conversion,  because 
the  petition  failed  to  aver  a  demand  for  the  property.  It  is 
contended,  that  where  the  property  of  one  person  has  law- 
fully come  to  the  possession  of  another,  a  refusal  by  the  lat- 
ter to  deliver  it  to  the  owner  on  his  demand  is  necessary  to 
constitute  a  conversion  of  it,  and  therefore,  the  petition,  in  an 
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action  for  its  conversion,  must  contain  an  allegation  of  such 
demand  and  refusal. 

The  allegation  is  not  essential.  A  refusal  to  deliver  the 
property  on  demand  of  the  owner,  may  show  such  an  assump- 
tion of  ownership  or  control  of  it,  as  to  afford  satisfactory  evi- 
dence of  a  conversion,  but  it  is  only  evidence.  The  ultimate 
fact  to  be  pleaded  is  the  conversion;  and  in  actions  of  that 
nature,  a  petition  which,  with  proper  allegations  of  the  plain- 
tiff's ownership  of  the  property,  and  of  its  value,  avers  that 
the  defendant  converted  it  to  his  own  use,  states  a  cause  of 
action. 

2.  It  is  claimed  the  trial  court  erred  in  its  refusal  to  instruct 
the  jury  that,  if  the  goods  described  in  the  petition  were 
tendered  to  the  plaintiff,  on  the  fourth  day  of  May,  1885,  and 
he  refused  to  take  them  into  his  possession,  and  they  were 
afterward,  without  the  fault  or  negligence  of  the  defendant, 
stolen  and  lost,  the  plaintiff  could  not  recover. 

The  evidence  tended  to  show,  that  the  goods  arrived  at  the 
defendant's  depot  in  Shawnee  on  the  morning  of  the  4th  of 
May,  1885,  and  the  same  day  the  plaintiff  saw  them  there, 
but  did  not  take  them  away.  The  next  day,  notice  of  the 
arrival  of  the  goods  was  received  by  the  plaintiff,  through  the 
mail,  and  the  night  following  they  were  stolen  from  the  depot 
where  they  had  ^been  placed  by  the  defendant;  none  of  them 
were  recovered,  and  the  perpetrators  of  the  crime  are  unknown. 

The  claim  of  the  plaintiff  in  error  is,  that  upon  the  failure 
of  the  plaintiff  below  to  take  possession  of  the  goods,  after 
notice  of  their  arrival,  the  liability  of  the  defendant  as  a  car- 
rier ceased,  and  its  obligation  became  that  of  a  bailee  only, 
which  was  to  use  ordinary  care  for  the  preservation  of  the 
property;  and,  as  the  property  was  lost  without  the  fault  or 
negligence  of  the  defendant,  it  could  not  be  held  responsible 
for  the  loss.  As  a  general  rule,  when  the  carrier  has  done  all 
that  the  law  requires  toward  effecting  a  delivery  of  the  prop- 
erty, but  is  unable  to  accomplish  it,  and  the  property  is  so 
necessarily  continued  in  his  possession,  his  obligation  becomes 
that  of  a  depositary  only.  He  is  no  longer  an  insurer  of  the 
property,  and  may  show  that  it  was  lost  without  his  fault  or 
negligence,  and  thereby  exonerate  himself  from  liability. 
But  what  is  required  with  respect  to  the  delivery,  is  not  the 
same  as  to  all  classes  of  carriers.  The  undertaking  of  ex- 
press companies  is  to  make  delivery  of  the  property  intrusted 
to  them  for  carriage,  to  the  consignee  personally,  with  all 
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reasonable  dispatch;  and  to  this  obligation  they  are  held  by 
the  law  with  great  strictness.  An  exception  has  been  made 
to  this  rule,  in  some  cases,  where  the  business  of  the  company 
is  so  small  at  the  place  of  delivery,  as  not  to  justify  the  em- 
iployment  of  the  necessary  means  of  making  immediate  per- 
gonal delivery.  In  those  cases,  it  is  held,  that  the  conduct  of 
the  company  must  be  in  conformity  with  a  usage  in  reference 
to  which  it  is  presumed  the  parties  contracted:  Baldwin  v. 
American  Express  Co.y  23  111.  197;  74  Am.  Dec.  190;  Ameri- 
can etc.  Express  Co.  v.  Schier,  55  111.  140;  and  it  is  incum- 
bent on  the  company  to  establish  the  facts  which  give  rise 
to  the  exception  to  the  general  rule  governing  its  liability. 

But,  without  deciding  whether  the  facts  stated  in  the  in- 
struction requested,  would  relieve  the  defendant,  if  there 
were  no  other  issue  to  be  passed  upon,  the  instruction  is  open 
to  the  objection,  that  if  given,  it  would  have  required  the 
jury,  simply  upon  the  finding  of  those  facts,  to  return  a  ver- 
dict for  the  defendant,  notwithstanding  others,  which  the  evi- 
dence established  to  the  satisfaction  of  the  jury,  would  render 
the  defendant  liable,  and  entitle  the  plaintiflF  to  the  ver- 
dict. The  claim  of  the  plaintiff  was,  that  the  defendant  had 
converted  his  goods  to  its  own  use,  before  they  were  taken  to 
Shawnee.  His  action  for  their  conversion  had  been  brought 
some  months  before  they  reached  that  place,  and  was  pend- 
ing when  they  arrived.  He  gave  evidence  tending  to  prove 
that  the  defendant  received  the  goods  at  Newark,  for  trans- 
portation by  express,  on  the  second  day  of  January,  1885, 
and  the  goods  not  having  arrived  at  their  destination,  the 
plaintiff  went  to  Newark  to  hunt  them  up,  where  he  made 
inquiry  about  them,  of  the  agent  of  the  defendant  at  that 
place,  who  informed  him  he  did  not  know  where  they  were. 

The  evidence  further  tended  to  show  that  defendant's  agent 
at  Newark,  on  the  fifth  day  of  January,  1885,  and  before  hia 
interview  with  the  plaintiff,  had,  under  the  direction  of  the 
defendant's  officers,  shipped  the  goods  to  Baltimore,  Mary- 
land, consigned  to  the  care  of  an  officer  of  the  defendant  com- 
pany, who  received  them,  and  held  them  there  until  the  fol- 
lowing May;  and  that  they  were  so  shipped  to,  and  detained 
at,  Baltimore,  for  the  purpose  of  preventing  their  coming  to 
the  possession  of  the  plaintiff,  and  depriving  him  of  their  con- 
trol and  disposition.  The  defendant  claimed  it  was  justified 
in  the  course  it  pursued,  upon  grounds  which  will  be  noticed 
hereafter.     Whether  the  justification  was  made  out  was  a 
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question  of  fact  for  the  jury,  under  the  instructions  of  the 
court,  which  will  also  be  hereafter  noticed.  Unless  the  justi- 
fication was  established,  there  appears  to  have  been  evidence, 
as  shown  by  the  record,  from  which  the  jury  might  find,  as 
they  did,  that  there  was  a  conversion  of  the  goods  by  the  de- 
fendant; for,  in  order  to  constitute  a  conversion,  it  was  not 
necessary  that  there  should  have  been  an  actual  appropria- 
tion of  the  property  by  the  defendant  to  its  own  use  and  ben- 
efit; it  might  arise  from  the  exercise  of  a  dominion  over  it  in 
exclusion  of  the  rights  of  the  owner,  or  withholding  it  from 
his  possession  under  a  claim  inconsistent  with  his  rights.  If 
one  take  the  property  of  another,  for  a  temporary  purpose  only, 
in  disregard  of  the  owner's  right,  it  is  a  conversion.  Either 
a  wrongful  taking,  an  assumption  of  ownership,  an  illegal  use 
or  misuse,  or  a  wrongful  detention  of  chattels,  will  constitute  a 
conversion.  "Whoever,"  said  Chief  Justice  Holt,  in  Baldwin 
V.  Cole,  6  Mod.  212,  "takes  upon  himself  to  detain  another 
man's  goods  from  him  without  cause,  takes  upon  himself  the 
right  of  disposing  of  them,"  and  is  guilty  of  conversion.  If  a 
person  hire  a  horse  to  go  to  a  particular  place  or  a  specified 
distance,  and  he  go  to  another  place  or  greater  distance,  that 
is  a  conversion  of  the  horse:  Fish  v.  Ferris,  5  Duer,  49;  Lucas 
V.  Trumbull,  15  Gray,  806;  Wheelock  v.  Wheelwright,  5  Mass. 
104.  Upon  the  same  principle,  a  common  carrier,  who,  hav- 
ing received  goods  to  be  carried  to  a  designated  place,  trans- 
ports them  to  another  place  for  the  purpose  of  preventing  their 
coming  to  the  possession  of  the  consignee,  and  depriving  him 
of  their  use  and  disposition,  is  liable  for  the  conversion  of  the 
goods.  After  the  conversion  has  taken  place,  the  owner  is  un- 
der no  obligation  to  receive  the  property:  Brewster  y.  Sillimani 
88  N.  Y.  423.  So  that,  if  there  was  a  conversion  of  the  plain- 
tiflF's  goods  by  the  defendant  prior  to  the  5th  of  May,  when  he 
was  notified  they  had  reached  Shawnee,  his  right  of  action  for 
their  value  was  complete;  and  any  loss  of  the  goods  occurring 
after  the  conversion  must  fall  upon  the  defendant.  No  tender 
of  the  goods  after  the  conversion,  nor  refusal  to  accept  them, 
could  cast  the  loss  upon  the  plaintifiF,  because  he  was  not  then 
obliged  to  receive  them.  It  would  have  been  error,  therefore, 
in  view  of  the  evidence  tending  to  establish  the  conversion,  to 
give  the  instruction  requested,  which  would  have  required  the 
jury  to  find  for  the  defendant,  if  the  goods  were  stolen  with- 
out its  negligence,  notwithstanding  they  should  also  find  such 
prior  conversion  of  them  by  the  defendant. 
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3.  The  principal  contention  of  the  plaintiff  in  error  is,  that 
there  was  no  conversion,  because  it  was  justified,  upon  the 
grounds  stated  in  its  answer,  in  withholding  the  property 
from  the  plaintiff  below,  and  removing  it  from  the  state. 

The  ground  chiefly  relied  on  is,  that  when  the  goods  were 
received  for  transportation,  a  state  of  lawlessness  amounting 
to  insurrection  existed  at  the  place  to  which  they  were  con- 
signed; and  that  the  goods,  which  consisted  entirely  of  fire- 
arms and  ammunition,  were  purchased  and  consigned  to  the 
plaintifi',  to  be  used  in  aid  of  the  insurrection;  knowledge  of 
which,  having  come  to  the  defendant's  oflScers,  they  deemed 
it  improper  to  deliver  the  goods  to  the  plaintiff,  and,  after 
consulting  the  governor  of  the  state,  and  under  his  advtee,  as 
it  is  claimed,  they  caused  them  to  be  taken  to  Baltimore,  and 
there  detained  until  the  May  following,  when  they  were  re- 
ehipped  to  Newark,  and  thence  to  Shawnee.  All  these  alle- 
gations of  the  answer,  except  that  the  property  was  removed 
out  of  the  state,  and  there  detained,  were  denied  by  the  reply, 
and  the  issues  of  fact  thus  raised  were  submitted  to  the  deter- 
mination of  the  jury. 

There  was  evidence  tending  to  show  that  at  Shawnee  and 
vicinity,  and  in  the  Hocking  valley,  distant  some  six  miles 
or  more .  from  Shawnee,  there  were  numerous  coal  mines, 
operated  by  diflerent  owners,  where  a  large  number  of  miners 
were  employed.  In  the  fall  of  1884,  the  operatives  were  on  a 
"  strike,"  owing  to  a  disagreement  about  their  wages.  Oper- 
ations at  some  of  the  mines  were  suspended,  while  to  con- 
tinue some  of  those  in  the  Hocking  valley,  miners  were  brought 
in  from  other  localities  to  take  the  place  of  those  who  had 
refused  longer  to  work.  Apprehensions  were  entertained  by 
those  operators  who  had  employed  miners  from  other  places, 
that  the  "  strikers,"  as  they  are  called  by  the  witnesses,  would 
destroy  or  injure  their  property,  and  forcibly  prevent  their 
recent  employees  from  working  in  the  mines.  These  opera- 
tors employed  persons  to  keep  watch  over  their  property,  and 
prevent  interference  with  their  new  employees.  Fires  broke 
out  at  some  of  the  mines,  and  at  a  tunnel  on  defendant's  road 
near  Shawnee,  which  the  strikers  were  suspected  by  the  de- 
fendant and  others  of  having  caused;  and  considerable  alarm 
existed  in  that  region.  The  testimony  is  conflicting  as  to 
the  extent  of  the  trouble  and  its  duration,  but  it  continued 
Until  after  January,  1885,  and  gradually  passed  away  with- 
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out  any  outbreak  of  violence  or  obstruction  of  the  lawful 
authorities. 

The  plaintiff  gave  evidence  tending  to  prove  that  the  goods 
consigned  to  him  were  purchased  for  lawful  purposes,  and 
were  intended  for  no  other  use;  that  he  kept  a  store  in  Shaw- 
nee, where  he  expected  to  make  lawful  sales  of  these,  and 
other  goods  of  the  kind,  for  which  there  was  a  general  de- 
mand. 

The  court  charged  the  jury,  in  substance,  that  if  they 
found  the  facts  to  be  as  alleged  by  the  defendant,  it  was 
justified  in  withholding  the  goods  from  the  plaintiff;  other- 
wise it  was  not.  No  exception  was  taken  to  the  charge,  nor 
was  any  request  made  for  further  instructions  on  the  subject. 
There  is  an  exception,  purporting  to  be  to  that  part  of  the 
charge,  **  stating  to  the  jury  that  no  testimony  as  to  the  advice 
of  Governor  Hoadly  should  be  considered  by  them."  But  we 
have  been  unable  to  discover  that  statement  in  the  charge. 
The  verdict  was  for  the  plaintiff  upon  all  the  issues.  It  is 
not  the  duty  of  this  court,  as  it  was  that  of  the  circuit  court, 
to  weigh  the  evidence,  and  determine  whether  it  was  sufficient 
to  sustain  the  verdict.  We'  cannot  say  there  was  no  evidence 
tending  to  prove  these  issues  for  the  plaintiff;  nor  is  the  lack 
of  such  evidence  assigned  as  error  here,  or  advanced  in  argu- 
ment. We  see  nothing  in  the  charge  on  this  branch  of  the 
case  of  which  the  plaintiff  in  error  can  justly  complain.  It 
is  not  claimed  the  liability  of  the  defendant  was  limited  by 
special  contract.  Its  obligation  was  therefore  that  imposed 
by  the  rules  of  the  common  law  which  made  it  an  insurer  of 
the  goods  against  all  losses,  except  those  arising  from  the  act 
of  God  or  the  public  enemies,  or  from  the  conduct  of  the 
shipper,  or  the  inherent  nature  of  the  goods,  or,  as  is  held  in 
some  cases,  from  the  act  or  mandate  of  public  authority. 
With  respect  to  the  last  exception  stated  above,  the  rule 
seems  to  be  now  established  that  a  common  carrier  is  not 
liable,  if  the  goods  be  taken  from  his  possession  by  legal 
process  against  the  owner,  or  if  without  his  fault,  they  be- 
come obnoxious  to  the  requirements  of  the  police  power  of 
the  state,  and  are  injured  or  destroyed  by  its  authority;  as 
where  they  are  infected  with  contagious  disease,  or  are  in- 
toxicating liquors  intended  for  use  or  sale  in  violation  of  the 
laws  of  the  state,  which  require  their  seizure  and  destruction: 
Wells  V.  Main  Steamship  Co.,  4  Cliff.  228;  Blivin  v.  Hudson 
Riv.  R.  R.  Co.,  36  N.  Y.  407.     But  in  order  to  protect  the 
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carrier  in  such  cases,  it  is  necessarj'  that  the  seizure  be  made 
without  the  procurement  or  connivance  of  the  carrier;  that 
the  proceeding  or  process  under  which  it  was  made  appear  to 
be  valid,  and  that  the  carrier  give  prompt  notice  to  the 
owner:  Gibbons  v.  Farwell,  63  Mich.  344;  6  Am.  St.  Rep.  301; 
Kiff^.  Old  Colony  etc.  Ry  Co.,  117  Mass.  591;  19  Am.  Rep. 
429;  Blivin  v.  Hudson  Riv.  R.  R.  Co.,  36  N.  Y.  403;  Ohio  etc. 
Ry  Co.  V.  Yoke,  51  Ind.  181;  19  Am.  Rep.  727.  "  The  prin- 
ciple of  the  exception,"  it  is  said  in  Welh  v.  Main  Steamship 
Co.y  4  Cliff.  228,  "  is,  that  the  carrier  is  not  obliged  to  violate 
the  law  of  the  jurisdiction  to  comply  with  its  contract." 

In  Atkinson  v.  Ritchie,  10  East,  534,  it  is  held  that  the  con- 
tract of  a  common  carrier  is  always  subject  to  the  implied 
condition  that  he  may  lawfully  comply  with  its  terms;  and 
if  its  performance  subsequently  becomes  unlawful  without  his 
fault,  he  is  not  required  to  violate  the  law  of  the  jurisdiction 
to  complete  his  undertaking.  We  see  no  reason  why  the  ex- 
ception might  not  be  extended  to  embrace  cases  where  fire- 
arms, intended  to  be  used  in  promoting  riots  and  public 
disturbances,  are  seized  by  the  public  authorities  to  prevent 
such  use  of  them.  But  the  question  is  not  fairly  before  us. 
The  jury  must  have  found  that  the  arms  and  ammunition  con- 
signed to  the  plaintiff  were  purchased  and  intended  for  lawful 
purposes,  unless  indeed  the  sale  of  such  property  in  this  state 
is  of  itself  unlawful.  We  have  been  referred  to  no  statute 
making  it  so,  and  know  of  none,  except  the  one  prohibiting  the 
sale  of  property  of  that  description  to  minors  under  the  age  of 
fourteen  years.  The  prohibition  might  wisely  be  much  ex- 
tended; but  that  is  a  matter  of  legislative  policy.  The  rec- 
ord leaves  no  doubt  that  in  causing  the  property  to  be  removed 
from  the  state  and  withheld  from  the  plaintiff,  the  officers  of 
the  defendant  were  prompted  by  commendable  motives,  and 
acted  under  a  sincere  belief  they  were  subserving  the  public 
good.  But  the  motive  by  which  a  party  was  controlled  in 
the  conversion  of  property  is  of  no  avail  as  a  defense,  though 
it  may  be  shown  to  prevent  the  recovery  of  exemplary  dam- 
ages: Gibbons  v.  Farwell,  63  Mich.  344;  6  Am.  St.  Rep.  301; 
Barker  v.  Dement,  9  Gill,  7;  52  Am.  Dec.  670. 

4.  The  only  other  ground  which  the  defendant  plead  as  a 
justification  of  its  failure  to  carry  the  goods  to  their  destina- 
tion in  due  course  of  transit  was,  that  a  tunnel  on  its  road  be- 
tween the  place  of  shipment  and  that  to  which  the  goods  were 
oonsigned  had  been  set  on  fire  by  the  plaintiff's  associates, 
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with  his  knowledge,  which  rendered  it  impossible  for  the  de- 
fendant to  perform  its  contract.  This  was  put  in  issue  by  the 
reply.  The  evidence  shows  that  the  tunnel,  called  the  Bris- 
tol tunnel,  was  discovered  to  be  on  fire  on  the  morning  of  the 
Ist  of  January,  1885,  but  the  origin  of  the  fire  was  not  shown; 
nor  did  the  evidence  implicate  the  plaintiff  with  it,  or  show 
that  he  had  any  knowledge  of  how  it  was  caused.  It  further 
appeared  that  within  a  few  days  afterwards  arrangements 
were  made  by  the  defendant  by  which  the  express  matter 
carried  either  way  on  the  road  could  be  and  was  transferred 
around  the  tunnel,  and  the  plaintiff's  goods  could  have  been 
80  transferred  and  delivered  to  him  as  soon  as  January  7, 
1885. 

The  instructions  of  the  court  upon  this  issue  were  to  the 
effect  that  if  the  tunnel  was  rendered  impassable  for  cars,  the 
defendant  was  excused  from  making  delivery  until  the  ob- 
struction ceased,  or  other  means  of  effecting  the  delivery 
could  reasonably  be  procured;  and  then  further  delay  in 
making  the  delivery,  on  account  of  the  tunnel,  was  not  ex- 
cused, unless  the  obstruction  was  caused  in  whole  or  in  part 
by  the  plaintiff.  No  exception  was  taken  to  this  part  of  the 
charge,  and  it  appears  entirely  unobjectionable.  The  defend- 
ant was  bound  to  provide  sufficient  and  suitable  means  for 
the  carriage  of  the  goods,  and  make  delivery  of  them  with  all 
convenient  dispatch;  and  while  accidents  and  obstructions 
will  excuse  delay,  they  do  not  put  an  end  to  the  contract. 
As  soon  as  the  impediment  to  the  transportation  of  the  prop- 
erty is  removed  or  can  reasonably  be  overcome,  the  carrier 
must  complete  the  contract  without  further  delay. 

6.  It  is  further  claimed  that  the  court  erred  in  its  refusal 
to  give  in  charge  an  instruction  requested  on  the  measure  of 
damages,  which  was,  in  effect,  that  if  the  plaintiff  had  an 
opportunity  of  receiving  the  goods  on  the  fourth  day  of  May, 
1885,  and  refused  to  take  them,  his  only  measure  of  damages 
was  the  difference  between  their  value  on  that  day  and  on 
the  5th  of  January  preceding. 

This  instruction  might  have  been  proper  if  there  were  no 
question  of  the  conversion  of  the  property  by  the  defendant 
involved  in  the  case.  If  the  failure  to  deliver  the  goods  arose 
from  delay  merely,  the  measure  of  damages  is  ordinarily  that 
stated  in  the  request,  though  reasonable  expenses  occasioned 
by  the  delay  may  also  be  allowed  in  such  cases.  But  the 
measure  of  damages  was  not  made  to  depend,  by  the  instrac- 
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tion  requested,  upon  whether  the  failure  to  deliver  the  prop- 
erty  was  the  result  of  delay  merely;  and  to  have  given  it 
would  have  left  the  jury  no  alternative  but  to  fix  the  dam- 
ages according  to  that  measure,  though  they  should  find  in 
favor  of  the  plaintiff  on  the  question  of  conversion.  If  there 
was  a  conversion  of  the  goods  by  the  defendant,  a  difierent 
rule  of  damages  applies,  which  is  the  value  of  the  property  at 
the  time  of  its  conversion. 

6.  Finally,  it  is  contended  the  court  committed  an  error 
in  refusing  to  instruct  the  jury  that  to  enable  the  plaintiflf  to 
recover  any  damages,  it  must  appear  that  he  tendered  the 
defendant  the  amount  of  its  legal  charges  and  advances. 

The  action  was  not  one  for  the  recovery  of  the  property,  but 
for  its  unlawful  conversion.  The  rule  contended  for  may  be 
a  sound  one  when  applied  to  actions  of  the  former  class,  but 
it  has  no  application  to  those  of  the  latter  class. 

There  being  no  substantial  error  in  the  record,  the  judg- 
nent  is  affirmed.  

Conversion.  —  Proof  ot  Demand  and  Refusal  are  not  Necbssabt 
N  AN  Action  for,  where  there  has  been  an  actual  conversion:  Newsum  v. 
Neiosum,  1  Leigh,  86;  19  Am.  Dec.  739;  Jewett  v,  Patridge,  12  Me,  243;  28 
Am.  Dec.  173;  Houston  v.  Dyche,  Meigs,  76;  33  Am.  Dec.  130;  Webber  v. 
Davis,  44  Me.  147;  69  Am,  Dec,  87;  Barker  v.  Dement,  9  Gill,  7;  52  Am. 
Dec.  670;  Shupson  v.  Carleton,  1  ,Allen,  109;  79  Am.  Dec.  707;  Knipper  v. 
Blumenthal,  107  Mo.  665,  Demand  is  not  necessary  where  the  defendant 
has  bought  the  property  from  one  who  had  no  right  to  sell;  Hyde  v.  Noble, 
13  N.  H.  494;  38  Am.  Dec.  508;  J'uttle  v.  Campbell,  74  Mich.  652;  16  Am. 
St.  Rep,  652;  Velsian  v.  Lewis,  15  Or.  639;  3  Am.  St,  Rep.  184;  but  it  was 
held  in  Burckhalter  v.  Mitchell,  27  S.  C,  240,  that  one  who,  in  ignorance  of 
plaintiff's  claim  to  a  horse,  honestly  purchased  it  from  one  who  had  tortioualy 
obtained  possession,  is  entitled  to  demand  before  the  action  is  brought.  See» 
also,  as  to  demand  before  suit,  note  to  Boiling  v.  Kirby,  24  Am,  St.  Rep.  807, 
808, 

Conversion,  — Carrier  When  Guilty  of:  See  note  to  Boiling  v.  Kirby, 
24  Am,  St.  Rep.  815,  Sllj.  The  failure  of  a  carrier  to  deliver  goods  to  tha 
true  owner  is  a  conversion:  Missouri  Pac.  B'y  Co.  v.  Heidenheimer,  82  Tex. 
195;  27  Am.  St.  Rep.  861. 

Trover. — Restoration  of  Property  Converted,  Whether  Owner 
May  be  Required  to  Accept:  See  note  to  Boiling  v.  Kirby,  24  Am,  St. 
Rep.  808-811.  The  return  of  the  property  after  conversion  is  no  bar  to  the 
action,  but  is  admissible  in  mitigation  of  damages:  Bigeloio  Co.  v.  Heintze, 
63  N.  J.  L.  69,  The  defendant  cannot  force  upon  the  plaintiff  the  alterna* 
tive  of  accepting  the  property  or  of  paying  coats:  Stephens  v.  Koonce,  lOS 
N.  C.  266. 

Carriers  —  Liability  for  Goods  Seized  Under  Legal  Process. — A 
carrier  of  goods  is  excused  for  the  nondelivery  of  goods  seized  under  pro- 
cess sued  out  against  their  owner:  Jewett  v.  Olsen,  18  Or.  419;  17  Am.  St. 
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Rep.  745;  Pingree  v.  Detroit  etc.  R.  R.  Co.,  66  Mich.  143;  11  Am.  St  Rep. 
479;  Gibbons  V.  Fainoell,  63  Mich.  344;  6  Am.  St.  Rep.  301;  but  is  answer- 
able unless  he  can  show  that  the  officer  has  a  legal  right  to  take  the  goods: 
Bennett  v.  American  Express  Co.,  83  Me.  236;  23  Am.  St.  Rep.  774;  Qibbom  v. 
Farwell,  63  Mich.  344;  6  Am.  St.  Rep.  301. 

Trover  —  Intent  of  Person  Converting  Goods  —  How  Far  a  De- 
fense: See  note  to  Boiling  v.  Kirby,  24  Am.  St.  Rep.  804-806.  The  motive 
influencing  defendant  is  material  only  in  repelling  a  recovery  of  exemplary 
damages:  Harker  v.  Dement,  9  Gill,  7;  52  Am.  Dec.  670. 

Carriers.  —  Delay  in  Delivery  may  be  excused  by  a  temporary  ob« 
etructiou,  but  the  carrier  is  bound  to  complete  the  delivery  as  soon  as  he 
can  do  so  after  the  removal  of  the  unavoidable  cause  of  delay:  Bennett  v. 
Byram,  38  Miss.  17;  75  Am.  Dec.  90, 

Trover.  — Measure  of  Damages  for  converting  property  is  its  value  at 
the  time  of  conversion:  Moody  v.  Whitney,  38  Me.  174;  61  Am.  Dec.  239; 
White  V.  Martin,  1  Port.  215;  26  Am.  Dec.  365;  Baker  v.  Wheeler,  8 
Wend.  505;  24  Am.  Dec.  66;  Clark  v.  Whitaker,  19  Conn.  319;  48  Am.  Dec. 
160;  Lee  v.  Matheivs,  10  Ala.  682;  44  Am.  Dec.  498;  Budd  v.  Multnomah  St. 
R'y  Co.,  15  Or.  413;  3  Am.  St.  Rep.  169;  Beede  v.  Lamprey,  64  N.  H.  510; 
10  Am.  St.  Rep,  426;  Omaha  etc.  Refining  Co.  v.  Tabor,  13  Col.  41;  16  Am. 
St.  Rep.  185.  If  defendant  returns  the  property  after  its  conversion,  the 
plaintiff  will  not  recover  its  value,  but  the  damages  he  has  sustained  by  the 
wrongful  act,  which  constituted  the  conversion:  Bigelow  Co.  v.  Heintze,  53 
N.  J.  L.  69.  As  to  the  general  rule  that  a  return  of  the  property  after  con- 
version is  a  ground  for  mitigation  of  damages,  see  note  to  Boiling  v.  Kirby, 
24  Am.  St.  Rep.  811. 


Brundred  v.  Riob. 

[49  Ohio  State,  640.] 
Oarsibrs  —  Discrimination    in  Favor  of  a  Shipper,  —  A  contract  by 

which  a  railroad  company  binds  itself  to  carry  for  one  shipper  at  half 
the  rate  it  agrees  to  charge  all  others  for  the  same  service,  in  consider- 
ation of  his  agreeing  to  establish  a  system  of  pipe  lines  to  its  road,  and 
by  which,  at  the  same  time,  and  for  the  same  consideration  it  also  en- 
gages to  charge  all  other  shippers  double  the  amount  as  a  fixed  open 
rate,  and  to  pay  the  favored  shipper  one  half  of  such  amount  when  col" 
lected,  is  contrary  to  public  policy  and  void. 

Assumpsit,  when  Lies  in  Favor  of  One  Shipper  against  Another.  — 
When  a  railroad  company  in  pursuance  of  an  unlawful  agreement,  by 
which  it  has  bound  itself  to  charge  all  but  one  shipper  a  certain  amount 
for  the  carriage  of  goods,  and  to  pay  such  favored  shipper  one  half  of 
the  amount,  when  collected,  has  charged  and  collected  certain  sums,  as 
freight,  from  another  shipper  ignorant  of  the  agreement,  and  has  paid 
them  over  to  the  other  party,  the  second  shipper  may,  on  discovering 
the  fraud,  maintain  an  action  against  that  party  for  money  had  and  re- 
ceived to  his  use. 

Fraud  Vitiates  Everything  into  which  it  Enters, — There  is  nothing 
80  sacred  in  a  certificate  of  incorporation  as  to  take  it  out  of  the  reach 
of  this  principle.     Therefore,  the  favored  shippers  who,  in  pursuano* 
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of  an  nnlawfal  agreement  between  them  and  a  railroad  company,  by 
which  they  are  to  be  paid  one  half  of  the  freight  collected  from  other 
shippers,  have  received  the  money  which  constitutes  their  stipulated 
share  of  the  amount  collected  from  one  of  the  shippers  against  whom 
the  discrimination  has  been  exercised,  cannot  defend  themselves  against 
an  action  brought  by  that  shipper  for  the  recovery  of  such  money  by 
showing  that  they  have  organized  themselves  into  a  corporation,  if  the 
evidence  shows  that  the  organization  was  not  effected  in  good  faith,  but 
merely  for  the  purpose  of  carrying  out  the  illegal  agreement,  and  shield* 
ing  themselves  from  the  consequence  of  receiving  the  money  illegally 
exacted  in  accordance  with  its  terms. 

Action  to  recover  money  alleged  to  have  been  unlawfully 
exacted  from  the  plaintiff  as  freight  by  the  Cleveland  and 
Marietta  Railroad  Company,  on  crude  petroleum  shipped  by 
him  over  the  company's  road  from  Macksburg  to  Marietta. 
Plaintiff  alleged  that  at  Macksburg,  Ohio,  he  was  engaged  in 
the  business  of  producing  and  shipping  petroleum,  and  at 
Marietta,  in  the  same  state,  was  interested  in  refining  the 
same  product,  and  that  the  road  of  the  Cleveland  and  Mari- 
etta Railroad  Company  was  the  only  one  by  which  he  could 
make  shipments;  that  the  "defendants  William  J.  Brundred, 
Benjamin  F.  Brundred,  Theodore  D.  Dale,  and  Charles  N. 
Royce,  and  the  said  Cleveland  and  Marietta  Railroad  Com- 
pany became  parties  to  an  agreement  in  writing  whereby, 
among  other  things,  the  said  Cleveland  and  Marietta  Railroad 
Company  was  to  charge  all  shippers  of  such  petroleum  oil 
from  said  Macksburg  to  said  Marietta  an  open  rate  of  thirty 
cents  per  barrel  freight  thereon,  and  to  collect  such  freight 
from  all  shippers,  and  to  pay  over  to  said  defendants  one-half 
part  of  all  of  such  freight  so  charged  and  collected  as  such 
open  rate;  that  said  contract  was  made  and  entered  in  the 
3'ear  1883,  and  by  its  terms  was  to  be  in  force  for  the  term 
of  twenty  years  from  and  after  its  date,  and,  among  its  other 
stipulations  therein  made,  said  railroad  company  bound  itself 
not  to  charge  said  thirty  cents  rate  during  the  running  of 
said  term  without  the  consent  of  defendants  or  their  assigns; 
that  the  original  parties  to  said  contract  were  said  Cleveland 
and  Marietta  Railroad  Company  of  the  first  part,  and  said 
William  J.  Brundred  and  Theodore  D.  Dale  of  the  second 
part;  and  that  before  January  1,  1884,  and  after  the  making 
of  said  contract,  said  Benjamin  F.  Brundred  and  Charles  N. 
fioyce  became  parties  thereto  by  assignment  from  said  original 
parties  of  the  second  part;  thereafter,  about  May,  1884,  the 
Ohio  Transit  Company,  a  corporation  about  that  time  organ- 


Jan.  1892.]  Brundred  v.  Rice.  591 

ized  under  and  by  virtue  of  the  laws  of  Ohio,  and  thenceforth 
to  the  present  existing  as  such,  became,  by  assignment,  a 
party  to  said  contract,  thereby  nominally  acquiring  all  the 
rights  of  the  parties  of  the  second  part  and  their  assigns  there- 
under. "  The  said  plaintiff  further  says  that  said  defendants 
were  the  promoters  of  said  Ohio  Transit  Company,  caused  it  to 
be  organized,  and  became,  and  have  been  ever  since  its  organ- 
ization, its  principal  stockholders  and  its  managing  officers; 
that  they  were  producers,  dealers  in,  and  shippers  of  such 
petroleum  oil  from  said  Macksburg  and  vicinity,  and  in  their 
operations  handled  and  had  the  shipping  of  nearly  all  of  the 
said  oil  shipped  from  said  Macksburg  and  vicinity,  aside  from 
that  shipped  by  plaintiff  at  the  time  of  their  becoming  par- 
ties to  said  contract,  and  causing  the  same  to  be  performed, 
and  up  to  the  time  of  the  organization  of  said  Ohio  Transit 
Company;  that  from  the  time  said  Ohio  Transit  Company 
became  their  assignee  of  said  contract,  it  dealt  in  and  con- 
trolled the  shipment  of  the  oils  from  said  Macksburg  and 
vicinity  in  the  same  manner  and  about  to  the  same  extent 
as  said  defendants  had  before  done.  And  said  plaintiff  fur- 
ther says  that  said  defendants,  for  the  purpose  of  establishing 
and  maintaining  a  monopoly  in  themselves  of  the  handling 
of  the  oil  production  of  said  Macksburg  and  vicinity,  and  of 
getting  the  oils  shipped  by  them  from  said  latter  locality  to 
Marietta  for  fifteen  cents  per  barrel,  and  of  compelling  all 
other  shippers,  and  especially  this  plaintiff,  to  pay  as  freight 
on  such  oil  thirty  cents  per  barrel  for  the  same  service,  and 
of  having  paid  as  tribute  to  them  fifteen  cents  per  barrel  of 
the  said  thirty  cents  per  barrel  paid  by  such  other  shippers, 
without  any  consideration  moving*  from  said  defendants  to 
such  other  shippers  therefor,  did,  in  conspiracy  and  confeder- 
ation with  said  Cleveland  and  Marietta  Railroad  Company  to 
the  ends  aforesaid,  cause  the  said  contract  to  be  entered  into 
as  aforesaid,  and  became  parties  thereto,  and  did  also,  upon 
its  organization,  cause  the  said  Ohio  Transit  Company  to  be- 
come a  party  to  said  contract  by  assignment,  and  to  enter  into 
said  conspiracy  and  confederation  for  the  purposes  aforesaid, 
and  made  use  of  said  corporation,  the  Ohio  Transit  Company, 
through  their  control  of  the  same  as  its  officers,  to  accomplish 
the  purposes  aforesaid."  The  plaintiff  also  averred  that  one 
half  of  the  amounts  charged  him  for  freight  on  various  ship- 
ments between  January  1,  1884,  and  February,  1885,  had 
been  received  by  the  company  for  the  defendants  in  pursuance 
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of  the  ahove-mentioned  contract,  and  that  the  charges  were 
excessive  to  that  extent.  In  their  answer  the  defendants 
alleged,  among  other  matters,  that  as  the  Ohio  Transit  Com- 
pany was  a  corporation,  duly  organized  under  the  laws  of 
Ohio,  and  had  acquired  all  the  rights  of  the  defendants  by 
the  assignment  of  the  contract,  they  could  not  be  held  liable 
to  the  plaintiffs.  In  regard  to  this  allegation  the  jury  were 
instructed  thus:  "  If  you  find  by  the  greater  weight  of  the 
evidence  that  the  assignment  of  the  contract  was  a  mere  form, 
that  the  intention  of  the  defendants  in  organizing  this  corpo- 
ration was  to  make  it  a  mere  agency  to  receive  this  money* 
to  be  distributed  to  them  under  the  contract  and  according 
to  their  right  in  it  as  if  there  had  been  no  assignment,  the 
mere  agent,  I  say,  to  hold  the  money  for  their  benefit,  why, 
then,  a  payment  to  the  corporation  under  those  circumstances 
is  a  payment  to  them,  and  the  plaintifl"  would  have  a  right  to 
recover  as  if  it  had  been  put  in  their  hands."  The  considera- 
tion stated  in  the  contract  for  paying  over  to  the  defendants 
one  half  of  the  freight  paid  by  the  other  shippers  was,  that 
the  defendants  were  to  construct  a  system  of  pipe  lines  and 
appurtenances  for  the  collection  of  the  oil  produced  in  the 
above-mentioned  oil  fields,  and  to  deliver  the  same  into  cars 
on  the  line  of  the  Cleveland  and  Marietta  Railroad  free  of 
cost  to  the  company. 

Nye  and  Oldham,  for  the  plaintiffs  in  error. 

A.  D.  Folletty  W.  B.  LoomiSy  and  E.  B.  Kinkead^  for  the  de- 
fendant in  error. 

By  the  Court.  1.  That  the  contract  between  Brundred 
and  his  associates  was  against  public  policy,  and  void,  will 
hardly  admit  of  a  question.  As  said  by  Baxter,  J.,  in  Handy  v. 
Cleveland  etc.  R.  R.  Co.,  31  Fed.  Rep.  689:  "Railroads  are  con- 
tructed  for  the  common  and  equal  benefit  of  all  persons  wish- 
ing to  avail  themselves  of  the  facilities  which  they  afford. 
While  the  legal  title  thereof  is  in  the  corporation  of  individuals 
owning  them,  and  to  that  extent  private  property,  they  are,  by 
the  law  and  consent  of  the  owners,  dedicated  to  the  public  use. 
....  Except  in  the  mode  of  using  them,  every  citizen  has  the 
same  right  to  demand  the  services  of  railroads,  on  equal  terms, 
that  they  have  to  the  use  of  a  public  highway,  or  the  govern- 
ment mails."  Whatever  may  have  been  the  financial  condi- 
tion of  the  railroad  company,  it  was  not  warranted  in  making 
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a  contract  by  which  it  bound  itself  to  carry  for  one  shipper  at 
half  the  rate  it  agreed  to  charge  all  others  for  the  same  ser- 
vice, in  consideration  of  his  agreeing  to  establish  a  system  of 
pipe  lines  to  its  road;  at  the  same  time  and  for  the  same 
consideration,  binding  itself  to  charge  all  others  double  the 
amount  as  a  fixed  open  rate,  and  to  pay  to  such  favored  ship- 
per one  half  of  it  when  collected. 

2.  It  seems  equally  clear  that  where,  in  pursuance  of  such 
unlawful  agreement,  a  railroad  company  has  charged  and 
collected  certain  sums,  as  freight,  of  a  shipper,  ignorant  of  the 
agreement,  and  has  paid  them  over  to  the  other  party,  the 
shipper  may,  on  discovering  the  fraud,  maintain  an  action 
against  such  party  for  money  had  and  received  to  his  use; 
for  the  action  lies  in  every  instance  where  one  has  come  into 
possession  of  money  which  should  in  good  conscience  be  re- 
funded to  another. 

3.  It  is  claimed  that  the  interposition  of  the  Ohio  Transit 
Company,  an  incorporation  under  the  laws  of  Ohio,  organized 
for»the  purpose  of  transporting  petroleum  through  tubing  and 
pipes,  precludes  a  recovery  against  the  defendants.  If  it  had, 
in  good  faith,  been  organized  for  such  purpose,  there  is  no 
doubt  but  that  the  receipt  of  the  money  by  it  under  the  agree- 
ment, would  constitute  a  defense  to  the  action  against  the 
defendants.  If,  however,  it  was  organized  by  the  promoters, 
the  defendants,  simply  for  the  purpose  of  consummating  the 
illegal  agreement,  and  shielding  themselves  from  the  conse- 
quences of  receiving  the  illegal  exactions  made  under  it,  the 
act  of  incorpor^vting  can  be  of  no  avail  to  them  as  a  defense. 
The  court  fairly  submitted  this  question  to  the  jury,  and  in 
finding  their  verdict  for  the  plaintiff,  must  have  found  the 
facts  to  be  as  averred  in  the  petition.  It  is  a  stern  but  just 
maxim  of  the  law,  that  fraud  vitiates  everything  into  which 
it  enters.  Deeds  and  records  made  in  the  most  solemn  form 
are  set  aside  and  held  for  naught  when  shown  to  have  been 
effectuated  for  the  purpose  of  fraud;  and  there  is  nothing  so 
sacred  in  a  certificate  of  incorporation  as  to  take  it  out  of  the 
reach  of  this  maxim. 

Judgment  affirmed.  ^__^ 

Carriers. —  DiscRiMmATiON  by  :  See,  generally,  Bot«  to  Root  r.  Long  Is- 
land R.  a.  Co.,  11  Am.  St.  Rep.  647-655;  Avinger  v.  South  Carolina  R'y  Co., 
29  S.  C.  265;  13  Am.  St.  Rep.  716;  Cowden  v.  Pacific  Coast  Steamship  Co., 
94  Cal.  470;  28  Am.  St.  Rep.  142;  Cleveland  etc.  B'y  Co.  v.  Closser,  126  IndL 
S48;  22  Am.  St.  Rep.  593;  Bayles  v.  Kansas  Pac.  E'yCo.,  13  Col.  181;  LouiS' 
AM.  St.  Rep.,  Vou  XXXIV.  — 38 
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vUIe  etc  R.  R.  Co.  r.  Wibon,  132  lad.  617;  State  r.  Cincinnati  etc.  R'y  Co.,  47 
Ohio  St.  130.  In  Texas  etc.  Pae.  R'y  Co.  v.  Kuteman,  79  Tex.  465,  it  was 
held  that  article  4257  of  the  Bevised  Statutes  of  Texas,  by  which  a  carrier 
was  forbidden  to  charge  more  for  a  less  distance  than  a  greater  one,  does  not 
apply  merely  to  transportation  between  the  same  points.  Where  the  com« 
modity  shipped  for  the  favored  shipper  and  another  is  the  same,  and  all  ia 
■hipped  in  full  carloads  and  from  the  same  stations,  the  rule  which  permits 
•  carrier  to  discriminate  in  favor  of  a  shipper  who  transports  large  quantities 
of  a  given  commodity  in  one  parcel  at  a  time,  as  against  a  shipper  who  trans* 
ports  the  same  com  modity  in  small  quantities  in  broken  packages,  is  not  ap* 
plicable:  Louisville  etc.  R.  R.  Co.  v.  Wilson,  132  Ind.  517.  In  New  York  etc 
R'y  Co.  v.  Oallalier,  79  Tex.  685,  it  was  said  that,  to  create  an  unjust  dis- 
orimination  it  is  not  necessary  that  the  quantities  carried  should  be  the  same, 
bat  that  they  should  be  like,  as  in  the  case  of  two  carloads  of  lumber.  Under 
a  constitution  forbidding  "undue  or  unreasonable  discrimination,"  a  contract 
to  carry  freight  for  a  party  at  a  specific  rate,  which  is  less  than  the  published 
schedule  of  the  carrier,  is  not  void,  nnless  it  is  shown  that  such  special  rate 
is  exclusive:  Baylea  v.  Kansas  Pae.  R'y  Co.,  13  Col.  181.  A  shipper  who  has 
been  overcharged  may  recover  back  the  excess:  Louisville  etc.  R'y  Co.  v.  Wil- 
son, 132  Ind.  617;  and,  if  a  rebate  is  allowed  to  certain  shippers,  a  customer 
may  recover  an  equivalent  thereto:  Cooky.  Chicago  etc.  R'y  Co.,  81  Iowa,  551; 
25  Am.  St.  Rep.  512.  But  one  who  procures  articles  to  be  carried  in  the 
name  of  a  favored  shipper,  who  receives  a  rebate  thereon,  cannot  afterwards 
recover  the  amount  of  the  rebate  from  that  shipper,  such  a  transaction  being 
in  riolation  of  pablio  polioyt  Hawley  r.  Kansa*  ete.  Coal  Co.,  48  Kaa.  693. 
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Rob  v.  Dwelling  House  Insurance  Company. 

[149  Pennsylvania  State,  94.] 

Insurance.  —  Temporary  Vacation  of  Insured  Premises  for  four  days 
occurring  upon  a  change  of  tenants  and  to  suit  the  convenience  of  the 
departing  tenant,  is  not  such  a  cessation  of  occupancy  as  will  vitiate  a 
policy,  providing  that  it  shall  be  void  if  the  building  insured  shall  "be- 
come vacant  or  unoccupied,  or  not  in  use,"  and  provided  also  that  the 
loss  occurred  during  such  vacation. 

Insdranob  —  Formal  Proofs.  —  Immediate  Notice  of  a  total  loss  given  to 
the  insurer,  dispenses  with  further  notice  or  technical  proofs  of  loss. 

Insurance  —  Waiver  of  Proofs  of  Loss.  —  An  absolute  denial  of  liability 
by  an  insurer  for  a  total  loss  after  due  notice  thereof,  constitutes  a 
waiver  of  further  or  technical  proofs  of  loss. 

Insurance  —  Proof  of  Notice  of  Loss.  —  A  letter  signed  by  the  insurer, 
addressed  and  received  by  his  agent  in  due  course  of  correspondence 
upon  the  subject  of  the  policy  and  loss  in  dispute,  and  in  reply  to  a  let- 
ter giving  notice  of  such  loss,  when  followed  by  a  visit  from  the  person 
named  in  the  letter  as  one  who  would  be  sent  on  behalf  of  the  insurer 
to  attend  to  the  loss,  is  admissible  in  evidence  to  show  notice  thereof 
and  a  waiver  of  further  proofs. 

Action  to  recover  for  a  total  loss  under  a  policy  of  insur- 
ance providing  that  it  should  become  void  if  the  insured 
premises  "  shall  be  or  become  vacant  or  unoccupied  or  not  in 
use."     Judgment  for  plaintiff,  and  defendant  appealed. 

W.  W.  Watson,  C.  S.  Patterson,  and  W.  S.  Diehl,  for  the  ap- 
pellant. 

A.  H.  McCollum,  for  the  appellee. 

Green,  J.  The  fire,  which  was  the  subject  of  this  action, 
occurred  on  the  night  of  March  28,  1890.  The  house  was  let 
to  a  tenant  until  April  1st  following.     The  tenant  removed 
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from  the  building  on  March  24tb,  but  did  not  complete 
the  removal  of  all  his  goods  until  the  27th.  The  plaintiff 
testified  that  he  had  leased  the  premises  to  another  tenant, 
to  commence  from  April  1st,  and  the  tenant,  Sivers  by 
name,  testified  that  he  had  leased  it  for  a  year  from  about 
April  let.  There  was  no  contradiction  of  any  of  this  testi- 
mony, and  the  learned  court  below  left  it  to  the  jury  to  say 
whether  there  was  an  unreasonable  vacancy  in  the  trans- 
fer of  the  tenancy  from  the  outgoing  to  the  incoming  ten- 
ant, charging  that  if  the  vacancy  were  only  reasonable, 
the  condition  of  the  policy  on  that  subject  was  not  broken. 
We  think  this  action  of  the  court  below  was  entirely  correct, 
and  within  the  line  of  our  decisions  in  similar  cases.  The 
building  was  a  dwelling  house,  it  was  leased  until  April  1st, 
and  it  was  also  leased  for  another  year  from  that  time.  The 
tenant  commenced  moving  on  March  24th,  and  finished  on  the 
27th,  leaving  an  interval  of  but  four  days  until  the  new  occu- 
pancy was  to  comn^ence.  We  think  this  was  not  the  case  of  an 
absolute  abandonment  of  the  occupancy  of  the  premises,  with- 
out any  new  tenancy  being  provided,  as  was  the  fact  in  Ifc- 
Clure  V.  Watertoivn  F.  Ins.  Co.,  90  Pa.  St.  277,  35  Am.  Rep. 
656.  It  was  rather  the  temporary  vacation  of  the  premises, 
Buch  as  frequently  occurs  upon  the  change  of  tenancy  to  suit 
the  convenience  of  the  departing  tenant.  The  facts  in  the 
case  of  Insurance  Co.  of  N.  A.  v.  Hannum,  1  Mona.  369,  and 
referred  to  in  Doud  v.  Citizen's  Ins.  Co,,  141  Pa.  St.  47,  23 
Am.  St.  Rep.  263,  were  almost  precisely  similar  to  those  of 
the  present  case.  There  the  outgoing  tenant  moved  out  on 
April  1st,  but  the  incoming  tenant,  who  was  to  have  moved 
in  on  the  same  day,  did  not,  in  fact,  do  so,  but  had  made  his 
arrangements  to  move  in  on  the  5th.  The  fire  occurred  on 
the  3d.  The  court  below  held  that  this  was  not  such  a  ces- 
sation of  occupancy  as  would  vitiate  the  policy,  and  we  af- 
firmed the  judgment.  The  interval  of  vacancy  tliere  was 
three  days,  and  here  it  was  four,  and  that  seems  to  be  the 
only  difference  between  the  two  cases.  We  do  not  think  the 
additional  day  in  the  present  case  at  all  effects  the  principle. 
We  do  not  consider  it  necessary  to  repeat  the  reasoning  in 
the  Doud  case,  though  it  is  quite  applicable  to  the  facts  of 
this.  The  interval  of  vacancy  was  somewhat  shorter,  but  it 
was  the  principle  that  a  vacancy  of  such  a  character  is  not  to 
be  regarded  as  a  breach  of  the  condition,  which  gives  the  case 
importance  in  determining  a  contention  such  as  the  present. 
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The  period  of  nonoccupancy  was  but  a  reasonable  vacation, 
Buch  as  is  entirely  consistent  with  the  good  faith  of  the  party, 
and  does  not  amount  to  the  abandonment  of  possession  which 
the  policy  prohibits. 

Upon  the  other  chief  point  of  dispute,  the  case  seems  to  be 
controlled  by  our  decision  in  Pennsylcania  F.  Ins  Co.  v. 
Dougherty,  102  Pa.  St.  568.  Immediate  notice  of  the  loss 
was  given  by  the  plaintiff  to  the  defendant,  through  Mr.  D. 
R.  Lathrop,  insurance  agent,  and  one  of  the  firm  of  Lathrop, 
Gray,  and  Williams,  at  Montrose.  On  April  2,  1890,  the  de- 
fendant wrote  to  the  firm  acknowledging  receipt  of  their  let- 
ter of  March  31st,  notifying  them  of  the  loss  under  the  policy 
in  suit,  and  saying  they  would  send  Mr.  Melchert  to  attend 
to  it.  This  gentleman  called  to  see  the  plaintiff  about  ten 
days  after  the  fire,  and  notified  the  plaintiff  that  the  com- 
pany was  not  liable,  because  the  house  was  not  occupied  at 
the  time  of  the  fire.  The  building  was  a  total  loss,  and 
under  our  ruling  in  the  case  of  Fennsylvania  F.  Ins.  Co.  v. 
Dougherty,  102  Pa.  St.  568,  the  company  having  been  notified 
immediately,  no  further  notice  or  technical  proofs  of  loss  were 
necessary.  , 

In  that  case  we  said:  "  But  beyond  this,  as  the  policy  em- 
braced a  house  alone,  which  was  valued  at  seven  hundred  dol- 
lars; as  the  loss  was  total,  and  as,  of  that  loss  the  company 
undoubtedly  had  full  notice,  we  think,  under  the  authority  of 
the  Lycoming  County  Mut.  Ins.  Co.  v.  Schollenherger,  44  Pa.  St. 
259,  and  the  Farmers^  Mut.  Ins.  Co.  v.  Moyer,  10  Week.  Not! 
Cas.  129,  no  further  notice  of  proofs  of  loss  were  necessary. 
As  a  rule,  the  law  does  not  require  vain  things,  and  technical 
proofs  could  but  restate  that  of  which  the  company  was  al- 
ready informed."  The  same  case  also  decided  that  "  the 
waiver  of  the  proofs  of  loss  required  in  a  policy  may  be  in- 
ferred by  any  act  of  the  insurer,  evincing  a  recognition  of  lia- 
bility, or  a  denial  of  obligation  exclusively  for  other  rea- 
sons." Both  of  these  principles  were  applicable  to  the  facts 
of  this  case,  and  either  of  them  is  sufficient  to  defeat  the  de- 
fendant's defense. 

We  see  no  objection  to  the  admission  of  the  letter  of  the 
defendant  company  to  Lathrop,  Gray,  and  Williams.  It  was 
received  in  reply  to  a  previous  letter  addressed  to  them  by 
this  firm,  and,  presumably,  it  was  their  genuine  letter.  It 
had  all  the  marks  of  authenticity,  and  it  was  very  easy  to 
prove  its  want  of  authority  if  desired.      Being  a  letter  re- 
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ceived  in  due  course  of  a  correspondence  upon  the  subject  of 
this  loss,  and  this  policy,  and  followed  up  by  a  visit  from  the 
person  named  in  the  letter,  as  one  who  was  to  be  sent  on  be- 
half of  the  company,  it  was  certainly  for  the  jury  to  say 
whether  it  was  their  letter,  and  whether  the  person,  who 
called  upon  the  defendant,  was  their  agent.  There  is  no  dis- 
tinct question  of  an  express  waiver  arising  upon  the  testi- 
mony, and  a  discussion  of  that  subject  is  not  necessary.  But 
the  fact  that  the  loss  was  total,  that  notice  of  it  was  imme- 
diately sent  to  the  defendant,  that  the  person  who  visited  the 
plaintifiF  was  a  person  of  the  same  name  as  the  one  prom- 
ised to  be  sent  by  the  defendant  in  the  letter,  and  that  he  de- 
nied all  liability  of  the  defendant  on  other  grounds  than  the 
want  of  technical  proofs  required  by  the  policy,  were  suffi- 
cient to  submit  to  the  jury  on  the  question  whether  the  tech- 
nical proofs  were  waived  by  the  acts  of  the  defendant.  This 
question  was  submitted  to  the  jury  by  the  court  below,  and  as 
there  was  no  contradictory  evidence  given  by  the  defendant, 
the  jury  naturally  found  for  the  plaintiff.  We  think  there 
was  no  error  in  submitting  the  question  to  the  jury,  and  we 
cannot  seo  how  they  could  have  found  in  any  other  way  than 
they  did.  The  assignments  of  error  are  all  dismissed. 
Judgment  affirmed,  

Insurance.  —Conditions  against  Premises  Becoming  "Vacant  and 
Unoccupied  ":  See  extended  notes  to  Moore  v.  Phoenix  Ins.  Co.,  10  Am.  St. 
Rep.  390;  Cook  v.  Continental  Ins.  Co.,  35  Am.  Rep.  443;  Bliimer  v.  Phoenix 
Jns.  Co.,  33  Am.  Rep.  832;  and  the  notea  to  Poor  v.  Humboldt  Ins.  Co.,  28 
Am.  Rep.  230;  and  Alexander  v.  Germania  etc.  Ins.  Co.,  23  Am.  Rep.  79; 
but  see  Continental  Ins.  Co.  v.  Kyle,  124  Ind.  132;  19  Am,  St.  Rep.  77,  and 
note.  Under  a  policy  of  insurance  on  leased  premises,  which  contains  a  con* 
dition  against  leaving  the  premises  vacant  or  unoccupied,  a  reasonable  timo 
must  be  allowed  to  carry  out  a  change  of  tenants  or  occupancy:  Doud  v. 
Citizens'  Ins.  Co.,  141  Pa.  St.  47;  23  Am.  St.  Rep.  263,  and  note;  Cummins 
V.  A gricultural  Ins.  Co.,  67  N.  Y.  260;  23  Am.  Rep.  Ill,  and  note.  A  mere 
temporary  absence  of  the  occupant  of  a  building  therefrom  will  not  avoid  a 
policy  of  insurance  conditioned  against  the  premises  becoming  vacant  and 
unoccupied:  Sprin(jfield  etc.  Ins.  Co.  v.  McLimans,  28  Neb.  846. 

Insurance  —  Notice  of  LooS.  —  Where  a  policy  of  fire  insurance  provider 
that  "in  case  of  loss  the  assured  shall  give  immediate  notice  thereof,  and 
shall  render  to  the  company  a  particular  account  of  said  loss,"  an  immediate 
notice  of  the  loss  is  all  that  is  required:  Killips  v.  Putnam  etc.  Ins,  Co.,  28 
"Wis.  472;  9  Am.  Rep.  606.  Contra:  See  Amei-ican  etc  Ins.  Co.  v.  Hathaway, 
43  Kan.  399. 

Insurance  —  Waiver  ov  Proofs  op  Loss  by  Denial  of  Liabilitt. — 
A  condition  in  a  policy  of  fire  insurance  that  in  case  of  loss,  the  insured 
must  forthwith  give  written  notice  thereof  to  the  insurer,  is  waived,  when 
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the  latter,  with  full  knowledge  of  the  loss,  denies  all  liability  nnder  the  pol- 
icy without  waiting  for  anch  written  notice:  Savage  v.  Phoenix  Ins.  Co.,  12 
Mont.  458;  33  Am.  St.  Rep.  591;  Phoenix  Ina.  Co.  v.  Bachelder,  32  Neb.  490; 
29  Am.  St.  Rep.  443,  and  note. 

IxsuBANCK  —  Notice  or  Loss.  —  Proof  that  the  adjuster  of  an  insurance 
company  was  sent  to  the  place  of  the  fire,  under  instructions  from  his  com- 
pany, and  that  he  was  there  one  week  after  the  fire,  is  conclusive  evidence 
of  notice  to  the  company  of  the  loss:  Welsh  v.  London  Ass.  CoTp.,  151  Pa. 
St.  607;  31  Am.  St.  Rep.  786,  and  note;  and  to  the  same  effect  see  Oravet  ▼. 
Mtrdianti'  etc  Ina.  Co.,  82  Iowa,  637;  31  Am.  St.  Rep.  507,  and  nota. 


Peters  v.  Grim. 

[149  Pennsylvania  State,  163.] 

Wagbkiko  Contracts  —  Purchase  on  Margin  —  Delivbbt. — A  pur* 
chase  of  stock  merely  on  margin  for  speculation  is  not  necessarily  a 
gambling  transaction.  If  there  is  not,  under  any  circumstances,  to  be  a 
delivery  as  part  of  and  completing  the  purchase,  then  the  transaction  is 
a  mere  wa(;er  on  the  rise  and  fall  of  prices;  but  if  there  is  in  good  faith 
a  purchase,  the  delivery  may  be  postponed,  or  made  to  depend  upon  a 
future  condition,  and  the  stock  carried  on  margin,  or  otherwise  in  the 
meantime,  without  affecting  the  legality  of  the  operation. 

Wagering  Contracts  —  Deposit  with  Broker  when  may  bb  Recov- 
ered. —  When  a  gambling  transaction  in  stocks  is  closed  between  the 
principal  and  his  broker,  the  account  rendered  and  settled,  and  the  en- 
tire profit  paid  over,  leaving  in  the  broker's  hands  only  the  original  de- 
posit recognized  by  both  parties  as  the  principal's  money  in  the  broker's 
hands  in  contemplation  of  new  transactions,  the  principal  may  recover 
the  amount  of  such  deposit  from  the  broker  before  he  enters  into  further 
transactions  and  he  cannot  set  up  the  illegal  character  of  the  former 
transaction  in  defense. 

Assumpsit.  PlaintiflF  Peters  through  defendant  Grim,  a 
Btockbroker,  bought  and  sold  stocks.  The  profit  of  these 
transactions  was  paid  to  plaintiff  and  after  such  transactions 
were  closed  and  the  profits  paid,  the  defendant  retained  in 
his  hands  the  sum  of  five  hundred  dollars  originally  depos- 
ited with  him  as  security  by  plaintiff,  which  this  action  was 
brought  to  recover.  Plaintiff  Buffered  a  nonsuit  and  ap- 
pealed. 

D.  D.  Roper  and  C.  J.  Erdman,  for  the  appellant. 
Edward  Harvey,  for  the  appellee. 

Mitchell,  J.  A  purchase  of  stock  for  speculation,  even 
when  done  merely  on  margin,  is  not  necessarily  a  gambling 
transaction.     If  one  buys  stock  from   A,  and   borrows   the 


600  Peters  v.  Grim.  £Penn. 

money  from  B  to  pay  for  it,  there  is  no  element  of  gambling 
in  the  operation,  though  he  pledge  the  stock  with  B  as  secu- 
rity for  the  money.  So  if  instead  of  borrowing  the  money 
from  B,  a  third  person,  he  borrows  it  from  A,  or  in  the  lan- 
guage of  brokers,  procures  A  to  "  carry  "  the  stock  for  him, 
with  or  without  margin,  the  transaction  is  not  necessarily 
different  in  character.  But  in  this  latter  case,  there  being  no 
transfer  or  delivery  of  the  stock,  the  doubt  arises  whether  the 
parties  intended  there  should  ever  be  a  purchase  or  delivery 
at  all.  Here  is  the  dividing  Mne.  If  there  was  not  under 
any  circumstances  to  be  a  delivery  as  part  of  and  completing 
a  purchase,  then  the  transaction  was  a  mere  wager  on  the 
rise  and  fall  of  prices;  but  if  there  was  in  good  faith  a  pur- 
chase, then  the  delivery  might  be  postponed  or  made  to  de- 
pend on  a  future  condition,  and  the  stock  carried  on  margin 
or  otherwise  in  the  meanwhile,  without  affecting  the  legality 
of  the  operation.  Peters  testified  that  he  bought  and  sold  the 
stock;  that  it  was  kept  protected  by  him;  that  is  he  paid  up  at 
all  times  whatever  margin  was  necessary  to  make  it  a  suffi- 
cient security  in  the  broker's  hands  for  the  latter's  advance 
of  money;  that  the  stock  was  at  all  times  held  subject  to  his 
order,  and  that  when  it  reached  a  "bottom  price"  he  was  to 
pay  up  the  full  amount  and  take  up  the  stock  absolutely. 
On  this  evidence  plaintiff  was  entitled  to  go  to  the  jury,  and 
if  they  believed  this  was  a  fair  and  accurate  account  of  the 
transaction,  as  the  parties  really  intended  it,  they  would  be 
justified  in  finding  it  lawful. 

But  this  question  is  not  really  material  in  the  present  case. 
Whatever  the  character  of  the  transactions,  they  were  closed- 
and  done.  When  the  last  sale  was  made  by  Peters's  order  a 
profit  was  made,  an  account  rendered,  and  the  entire  profit 
paid  over,  leaving  in  defendant's  hands  only  the  amount  of 
the  original  deposit,  which  was  recognized  by  both  parties  as 
plaintiff's  money,  held  as  such  by  defendant  subject  to  plain- 
tiff's order,  on  the  expectation,  to  be  sure,  that  it  would  be 
used  again  in  similar  transactions,  but  with  no  authority  in 
defendant  or  anybody  else  to  use  it  in  that  or  any  other  way 
without  plaintiff's  direction.  Peters  was  asked  on  cross- 
examination:  "When  the  stock  was  sold  you  left  the  five  hun- 
dred dollars  with  him  to  be  invested  again  in  the  same  sort  of 
transaction?  A.  Yes,  provided  I  felt  like  investing;  it  was 
in  his  hands  subject  to  my  call.  Q.  That  is,  you  could  either 
authorize  it  to  be  invested  or  call  the  money  back?     A.  Yes.'* 
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In  the  business  view  of  the  witness  this  was  a  new  start, 
and  the  legal  view  is  the  same.  If  when  the  first  deposit  was 
made  by  plaintiff  with  directions  to  buy  the  stock  he  had 
countermanded  the  directions  before  anything  was  done  un- 
der them,  it  could  not  be  pretended  that  defendant  could 
have  retained  the  money  on  the  ground  of  illegality  in  the 
contemplated  transaction.  Intent  as  to  a  future  act  does  not 
make  illegality.  There  is  always  a  locus  penitentiae,  and  just 
as  much  in  regard  to  a  second  act  as  to  a  first,  if  the  second 
is  distinct  and  separate.  Even,  therefore,  if  it  be  conceded 
that  the  transactions  of  plaintiff  and  defendant  were  gambling, 
they  were  over  and  settled;  the  money  that  was  in  defendant's 
hands  was  there  not  as  profits,  but  as  a  new  deposit  of  plain- 
tiff's money  in  contemplation  of  new  transactions,  as  to  which 
plaintiff  changed  his  mind,  as  he  was  entitled  to  do,  and 
which  therefore  never  took  place.  The  money  was  and  re- 
mained his,  and  the  evidence  so  far  in  the  case  shows  no 
reason  why  he  should  not  have  it  back. 

No  precise  precedent  has  been  found  for  the  present  state 
of  facts,  but  the  principles  upon  which  it  is  to  be  deter- 
mined are  perfectly  plain,  and  are  moreover  in  entire  accord 
with  the  law  heretofore  declared  in  Swan  v.  Scott,  11  Serg.  & 
R.  155;  Lestapies  v.  Ingraham,  5  Pa.  St.  71;  and  Fox  v.  Cas/j, 
11  Pa.  St.  207.  The  distinction  which  later  cases  have  so 
fully  developed  between  the  application  of  the  maxim,  Nemo 
allegans  turpitudinem  suam  audiendiis  est,  to  cases  of  private 
fraud  between  the  parties  and  cases  of  acts  made  illegal  by 
statute  or  by  public  policy  (see  Bredin^s  Appeal,  92  Pa.  St. 
.241,  37  Am.  Rep.  677)  does  not  affect  the  present  contro- 
versy. In  dealing  with  stock  transactions  falling  within  or 
in  any  way  connected  with  wagering  contracts,  the  law  of 
Pennsylvania  is  of  exceptional,  and  for  myself  I  would  say  of 
illogical  and  untenable,  severity  in  its  interference  with  the 
business  contracts  of  parties  sui  juris,  and  entirely  competent 
to  manage  their  own  afl'airs.  But  even  in  this  class  of  case& 
the  decisions  have  only  gone  so  far  as  to  sustain  the  opening 
of  the  whole  transaction,  after  it  has  nominally  closed  where 
the  demand  is  for  a  part  of  the  actual  gains  or  losses  of  the 
illegal  acts:  See  Brua's  Appeal,  55  Pa.  St.  294;  North  v. 
Phillips,  89  Pa.  St.  250;  Dickson  v.  Thomas,  97  Pa.  St.  278; 
Griffiths  V.  Sears,  112  Pa.  St.  523.  Even  Fareira  v.  Gabell,  «9 
Pa.  St.  89,  and  Ruchizky  v.  De  Haven,  97  Pa.  St.  202,  two  ex- 
treme cases  of  which  it  is  justly  said  by  Mr.  Biddle  in  his 
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Law  of  Stock  Brokers,  page  808,  that  they  are  "opposed  in 
principle  to  all  the  decisions,  both  of  the  English  courts  and 
of  every  court  of  every  state  in  the  Union,"  were  decided  upon 
the  ground  that  the  cause  of  action  was  loss  in  the  illegal 
transactions.  Gains  in  the  same  transactions  would  un- 
doubtedly stand  upon  the  same  footing,  but  it  must  be  said 
to  the  honor  of  a  class  of  business  men  often  harshly  criti- 
cized that  cases  of  refusal  by  a  broker  to  pay  over  profits  to 
his  customer  are  of  the  rarest  occurrence. 

As  already  said,  there  must  be  a  time  when  the  transac- 
tions are  closed  and  their  illegal  character  no  longer  attaches. 
It  was  reached  in  the  present  case,  if  the  illegality  ever  ex- 
isted, when  the  parties  settled  the  account  and  defendant 
paid  over  the  profits,  leaving  nothing  in  his  hands  but  a  de- 
posit of  plaintiff's  money  for  further  operations.  Such  future 
operations  were  dependent  on  plaintiff's  will,  and  when  he 
changed  his  mind  and  determined  not  to  enter  upon  them,  he 
was  entitled  to  have  his  money  back. 

Judgment  reversed  and  procedendo  awarded. 


In  the  case  of  ReppUer  v.  Jacobs,  149  Pa.  St.  167,  the  plaintiff  had  depos- 
ited with  the  defendant,  a  broker,  the  sum  of  fifteen  liundred  dollars,  as  a 
margin  to  cover  possible  losses  in  dealings  in  railroad  bonds  to  the  amount 
of  fifteen  thousand  dollars.  Defendant  became  embarrassed,  and  his  hold- 
ings, including  plaintiff's  bonds,  were  sold,  showing  a  profit  of  three  hundred 
forty-four  dollars  and  twenty-seven  cents,  which  amount  defendant  paid 
plaintiff,  and  assigned  him  an  equity  of  fifteen  hundred  dollars  in  a  mort- 
gage as  collateral  security  for  the  fifteen  hundred  dollars  deposited.  Plain- 
tiff realized  three  hundred  seventy-five  dollars  and  seventy-seven  cents 
on  the  sale  of  the  mortgaged  premises,  and  brought  suit  for  the  balance  of 
the  fifteen  thousand  dollars  originally  deposited.  Defendant  recovered  a 
judgment  in  the  court  below,  but  the  appellate  court  held,  following  the 
principal  case,  that  though  the  first  transaction  was  a  wagering  contract, 
the  fact  still  remained  that  it  had  been  closed  and  settled,  and  the  piofit 
paid  over;  that  the  money  thereafter  remaining  in  the  defendant's  hands 
was  only  the  original  deposit  made  by  plaintiff,  and  recognized  by  both  par- 
ties as  such,  and  that  the  plaintiff  was  entitled  to  recover  the  amount  thereof 
from  the  defendant,  whether  represented  by  the  identical  coin  originally  de- 
posited or  not. 

Contracts  —  Margins.  — For  discussion  of  the  validity  of  contracts  for 
the  purchase  of  stocks  or  produce,  where  no  delivery  is  contemplated,  see 
Lester  v.  Buel,  49  Ohio  St.  240,  a7ite,  p.  556,  and  note.  The  sale  of  goods 
to  be  delivered  in  the  future  is  valid,  though  there  is  an  option  as  to  the 
time  of  delivery,  and  the  seller  has  no  means  of  getting  them  but  to  go  into 
the  market  and  buy;  but  if  no  delivery  of  the  goods  is  intended,  and  it  is  a 
mere  speculation  on  the  rise  and  fall  of  prices,  the  contract  will  be  void: 
Crawford  v.  Spencer,  92  Mo.  498;  1  Am.  St.  Rep.  745,  and  extended  note; 
Conner  ▼.  Robertson,  37  La.  Ann.  814;  55  Am.  Rep.  521;  note  to  Sondheim  ▼• 
C'dbertf  10  Am.  St.  Rep.  83. 
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Wagering  Contracts  —  Deposit  with  Broker  —  Recovert.  —  Money 
put  in  the  hands  of  a  broker  to  purchase  futures  in  grain  for  the  principal 
may  be  recovered  when  no  part  of  such  money  consists  of  profits  made  by 
the  agent  for  the  priocipal  out  of  the  illegal  venture:  Clarke  v.  Broum,  77 
Gft.  606;  4  Am.  St.  Rep.  98,  and  note. 


Herr  V.  City  op   Lebanon. 

[149  Pknnsylvania  State,  222.] 

NxoLTOBNCX  —  Proximate  Cause  —  Accident  in  Highway.  —  If  in  the  or. 
dinary  use  of  a  street  one  is  crowded  over  the  edge  thereof  and  injured 
by  the  volume  of  travel,  the  sudden  shying  of  his  horse,  or  by  reason 
of  an  accumulation  of  ice  upon  the  roadway,  the  negligence  of  the  city 
in  failing  to  erect  and  maintain  a  barrier  on  the  edge  of  the  street  will 
justify  a  recovery,  if  the  plaintiff  is  not  guilty  of  contributory  negli- 
gence. 

KsoLioBNOE  —  Proximate  Cause  —  Accident  in  Highwat.  —  Although  a 
city  may  be  negligent  in  failing  to  maintain  a  barrier  on  the  edge  of  a 
■treet,  yet  when  a  horse  drawing  an  omnibus  in  the  middle  thereof, 
which  is  twenty  feet  wide  and  in  good  condition,  falls  from  choking  or 
inability  to  draw  the  vehicle,  and  in  his  struggles  to  regain  his  feet 
plunges  over  the  edge  of  the  street,  dragging  the  omnibus  with  him, 
and  injuring  a  person  therein,  such  person  cannot  recover  of  the  city, 
for  the  reason  that  the  absence  of  the  barrier  is  only  the  remote  cause 
of  the  accident,  while  the  fall  of  the  horse  is  the  proximate  or  efficient 
eanse  thereof. 

HiOHWATS.  —  Duty  oe  Road  Officers  is  to  Provide  Roads  suitable  for 
ordinary  travel,  conducted  in  an  ordinary  manner,  and  such  safeguards 
•a  may  be  needed  to  meet  the  risks  of  such  travel,  but  they  are  not 
bound  to  provide  against  extraordinary  incidents  or  accidents  of  travel. 

Neoligencb  —  Concurrent,  Proximate,  and  Remote  Causes. — When 
two  distinct  causes  are  operating  at  the  same  time  to  produce  a  given 
result  which  might  be  produced  by  either,  they  are  concurrent  causes; 
but  if  two  distinct  causes  are  successive  and  unrelated  in  their  opera. 
tion,  they  cannot  be  concurrent.  One  of  them  must  be  the  proximate 
and  the  other  the  remote  cause,  and  the  law  will  regard  the  proximate 
as  the  efficient  and  responsible  cause,  disregarding  the  remote  cause. 

HiOHWATS  —  Duty  to  Keep  in  Repair  —  Negligence  —  Proximate  and 
Remote  Cause.  —  A  highway  that  is  in  suitable  condition  for  ordinary 
travel,  conducted  in  an  ordinary  manner,  does  not  become  defective 
because  some  extraordinary  unforeseen  condition  arises,  in  consequence 
of  which  it  is  momentarily  too  rough  or  too  narow  to  meet  all  exigen- 
cies of  the  situation.  Whatever  is  so  much  out  of  the  ordinary  course 
•s  not  to  be  naturally  foreseen  as  a  probable  result  of  the  condition  of 
the  highway,  the  road  officers  are  not  bound  to  provide  against,  and 
their  neglect  to  make  such  provision  can  be  neither  a  proximate  nor  a 
concurrent  cause  of  the  injury  received  in  consequence  of  such  extraor- 
dinary event  or  accident. 

W.  M.  Derr  and  FranJc  E.  Meily,  for  the  appellant. 
Grant  Werdman  and  Luther  F.  Hock,  for  the  appellee. 
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Williams,  J.  The  plaintiff  was  injured  by  an  accident 
happening  on  one  of  the  streets  of  the  city  of  Lebanon.  She 
eeeks  by  this  action  to  hold  the  city  responsible  for  the  con- 
sequences of  the  accident  on  the  ground  that  the  proximate 
cause  of  her  injury  was  the  negligence  of  the  city.  The  cir- 
cumstances are  told  by  the  driver  of  the  omnibus  in  which 
Bhe  was  a  passenger,  and  whom  she  called  as  a  witness  for 
that  purpose.  He  says  that  there  were  four  adults  besides 
himself  in  and  upon  the  omnibus,  five  children,  and  some 
household  goods,  including  a  sewing  machine.  It  was  drawn 
by  one  horse.  The  route  passed  up  and  along  the  side  of  a 
hill.  On  the  upper  side  of  the  street  was  a  high  bank.  On 
the  lower  side,  a  steep  descent  of  several  feet.  There  was  no 
guard  rail  along  the  edge  of  the  declivity.  The  driver  de- 
Bcribes  the  street  as  smooth,  hard,  twenty  feet  wide,  and 
"well  piked."  While  ascending  the  hill  in  the  middle  of  the 
roadway,  the  horse  suddenly  fell.  It  struggled  to  regain  its 
feet,  but  failed.  Whether  the  weight  of  the  load  in  connec- 
tion with  the  grade  of  the  hill  was  too  much  for  the  strength 
of  the  horse,  or  the  horse  was  choked  by  the  harness,  or  taken 
suddenly  ill,  no  one  ventures  an  opinion.  It  continued 
struggling  until  it  had  moved  from  the  middle  of  the  street 
to  the  outer  edge,  and  then  over  the  declivity,  dragging  the 
omnibus  and  its  load  after  it.  The  driver  was  asked  the 
question,  What  caused  the  horse  to  fall?  He  replied:  "I 
don't  know."  He  was  then  asked  if  the  fall  was  not  due  to 
the  fact  that  the  horse  was  choked.  His  answer  was:  "I 
could  not  say."  To  the  further  question,  whether  he  could 
have  driven  safely  over  the  road  if  the  horse  had  not  fallen, 
he  said:  "Yes,  sir;  the  road  was  all  right,  but  I  did  not  have 
any  control  over  him  [the  horse]  after  he  was  down."  The 
jury  passed  upon  the  same  question.  The  learned  judge 
requested  the  jury  to  answer,  with  their  verdict,  two  written 
questions,  viz.:  Was  the  city  negligent  in  not  erecting  a  barrier 
at  the  edge  of  the  highway?  and  was  the  fall  of  the  horse 
caused  by  the  negligence  of  the  city?  They  answered  the 
first  question,  "Yes";  the  second,  "No."  Let  us  accept 
these  answers,  as  we  should  do,  as  correctly  disposing  of  both 
questions,  and  as  settling  the  fact  that  the  city  was  guilty  of 
negligence  in  failing  to  erect  a  barrier.  It  then  follows  that 
foB  any  injury  suffered  by  reason  of  the  absence  of  the  bar- 
rier, of  which  such  absence  was  a  proximate  or  efficient 
cause,  the  city  would  be  liable.     If,  therefore,  in  the  ordinary 
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use  of  the  street,  one  had  been  crowded  over  the  bank  by  the 
volume  of  the  travel,  by  the  sudden  shying  of  his  horse,  or 
by  reason  of  an  accumulation  of  ice  upon  the  roadway,  the 
absence  of  the  barrier  might  justify  a  recovery,  if  the  plain- 
tiff was  not  guilty  of  contributory  negligence,  and  so  in  part 
the  author  of  his  own  misfortune.  Such  accidents  may  be 
said  to  be  a  probable  result  of  the  neglect  complained  of.  If 
80,  the  city  was  bound  to  anticipate  and  provide  against  them, 
and  its  failure  to  do  so  was  negligence.  But  the  liability 
60  incurred  does  not  extend  to  all  sorts  of  accidents  upon 
that  street,  only  to  those  of  which  the  negligence  may  be  the 
proximate  cause.  The  proximate  cause  of  this  action  was 
the  fall  of  the  horse  and  its  inability  to  recover.  This  fall 
was  not  due  to  the  negligence  of  the  city,  for  the  jury  have  so 
found  the  fact  in  their  answer  to  the  questions  submitted  to 
them.  When  the  horse  fell,  it  was  near  the  middle  of  the 
roadway,  smooth,  hard,  "  well  piked,"  and  twenty  feet  wide. 
In  its  struggles  to  get  upon  its  feet,  the  driver  says  he  could 
not  control  it.  Each  time  that  it  got  partly  up,  it  fell  again. 
It  fell  on  the  same  side,  and  each  time  nearer  to  the  edge  of 
the  bank,  until  at  length  it  plunged  headlong  over  the  edge. 
These  facts  bring  the  case  squarely  within  the  doctrine  of 
Chartiers  Tp.  v.  Phillips,  122  Pa.  St.  601.  Indeed,  they  make 
a  stronger  case  for  the  defendant  than  was  made  in  that 
case.  The  horse  went  over,  not  in  the  ordinary  use  of  the 
street,  but  because  of  its  own  inability  to  manage  its  load. 
It  fell,  and  it  could  not  get  up.  Such  an  accident  is  not  one 
of  the  ordinary  incidents  or  accidents  of  travel  which  the  city 
ought  to  foresee  and  provide  against.  The  duty  of  road 
officers  is  to  provide  roads  suitable  for  ordinary  travel, 
conducted  in  the  ordinary  manner,  and  to  provide  such 
safeguards  as  may  be  needed  to  meet  the  risks  of  such  travel: 
Hey  V.  Philadelphia,  81  Pa.  St.  44;  22  Am.  Rep.  733;  Jackson 
Tp,  V.  Wagner,  127  Pa.  St.  184;  14  Am.  St.  Rep.  833.  This 
is  the  extent  of  their  liability  in  this  state.  The  same  rule  is 
held  in  many  other  states:  Warner  v.  Holyoke,  112  Mass.  362; 
Chapman  v.  Cook,  10  R.  I.  304;  14  Am,  Rep.  686;  Keyes  v. 
Marcellus,  50  Mich.  439;  45  Am.  Rep.  52;  Davis  v.  Hill,  41 
N.  H.  329.  The  learned  judge  stated  the  general  rule  to  the 
jury  correctly,  but  he  seemed  to  be  of  opinion  that  the  neglect 
of  the  city  to  erect  a  barrier,  and  the  failure  and  struggles  of 
the  horse,  might  be  regarded  as  concurring  causes  of  the  acci- 
dent, and  the  city  might  be  required  to  pay  for  its  results  on 
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that  theory.  This  was  a  mistake.  If  two  distinct  causes  are 
operating  at  the  same  time  to  produce  a  given  result,  which 
might  be  produced  by  either,  they  are  concurrent  causes. 
They  run  together,  as  the  word  signifies,  to  the  same  end. 
But  if  two  distinct  causes  are  successive  and  unrelated  in 
their  operation,  they  cannot  be  concurring.  One  of  them 
must  then  be  the  proximate  and  the  other  the  remote  cause. 
When  they  stand  in  this  relation  to  each  other,  and  the  re- 
sult to  be  considered,  the  law  regards  the  proximate  as  the 
efficient  and  responsible  cause,  and  disregards  the  remote. 

To  determine  the  relation  which  the  failure  of  the  horse  in 
this  case  bears  to  the  negligence  of  the  cit}-,  we  must  remem- 
ber that  the  jury  has  found  that  they  bear  rto  relation  to 
each  other;  for  they  said,  in  answer  to  the  question  of  the 
court,  that  the  failure  of  the  horse  was  not  chargeable  to  th» 
negligence  of  the  city.  It  is  therefore  an  independent  un- 
related cause,  without  which  the  accident  would  not  have 
happened.  It  was  the  first,  or  proximate,  cause  in  the  series; 
the  efficient  and  responsible  cause. 

The  absence  of  the  barrier  was  the  remote  cause.  It  did 
not  bring  about,  or  help  bring  about  the  accident,  although 
it  made  its  consequence  more  serious.  It  is  probable  that 
our  failure  to  notice  the  assertion  of  the  same  doctrine  by  the 
court  below  in  Wagner  y.  Jackson  Tp.,  133  Pa.  St.  61,  when  it 
was  last  here,  that  we  are  now  considering,  may  be  responsible 
for  its  introduction  into  this  case.  On  the  argument  of  that 
case  upon  the  first  appeal,  the  important  question  presented 
was  over  the  duties  of  road  officers.  When  it  came  up  again, 
the  learned  judge  seemed  to  have  followed,  in  his  answers  to 
the  points,  the  rule  that  had  been  laid  down  by  us,  and  the 
error  assigned  to  the  general  charge  escaped  attention.  In  the 
general  charge  the  same  error  was  committed  that  appears  in 
this  case.  The  jury  was  substantially  told  that  the  township 
was  not  bound  to  anticipate  or  provide  against  such  accidents 
as  befell  Mrs.  Wagner  in  the  fright  of  her  horse  and  the  crush- 
ing of  her  wheels,  yet  if  they  failed  to  anticipate  and  provide 
against  them  they  were  guilty  of  concurring  negligence,  and 
liable  to  respond  in  damages  for  the  loss  sustained.  This 
illogical  application  of  the  rule  relating  to  concurring  negli- 
gence escaped  attention.  In  so  far  as  that  subject  is  con- 
cerned, the  case,  as  reported  in  Wagner  v.  Jackson  Tp.,  133 
Pa.  St.  61,  is  not  authority,  and  cannot  be  followed. 

A  road  that  is  in  suitable  condition  for  ordinary  travel,  con- 
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ducted  in  the  ordinary  manner,  does  not  become  defective 
because  some  extraordinary  condition,  not  foreseen,  arises  in 
consequence  of  which  it  is,  for  the  moment,  too  rough  or  too 
narrow  to  meet  all  the  exigencies  of  the  situation.  Whatever 
is  so  much  out  of  the  ordinary  course  as  not  to  be  naturally 
foreseen  as  a  probable  result  of  the  condition  of  the  highway, 
the  road  authorities  are  not  bound  to  provide  against;  and 
their  neglect  to  make  such  provision  can  be  neither  a  proxi- 
mate nor  a  concurring  cause  of  the  injury  received  in  conse- 
quence of  such  extraordinary  happening. 

If  the  road  in  Jackson  township  was  suitable  and  safe  for 
ordinary  travel,  a  traveler  could  ask  no  more.  If,  notwith- 
standing the  condition  of  the  road,  a  traveler  was  injured  as  the 
result  of  a  series  of  accidents  like  those  that  befell  Mrs.  Wag- 
ner, and  for  which  it  is  conceded  the  township  was  not  respon- 
sible, viz.,  the  fright  of  her  horse,  his  sudden  turn  in  the  road, 
the  crushing  of  the  wagon  wheel,  the  dragging  of  the  axle,^ 
and  the  consequent  pulling  of  the  wagon  out  of  the  track  and 
against  the  stone  piles,  it  is  clear  that  the  stone  piles,  which 
did  not  interfere  with  ordinary  travel  on  the  common  beaten 
wagon  track,  were  not  the  proximate  or  a  concurrent  cause  of 
the  injury,  and  that  the  question  of  concurring  negligence  was 
not  properly  in  that  case. 

The  judgment  in  this  case  is  reversed. 


Municipal  Corporations  —  Hiohwats  —  Proximate  Cause. — To  ren- 
der a  mnnicipal  corporation  liable  for  injury  caused  by  defects  in  a  public 
highway,  such  defect  must  have  been  the  sole  efficient  cause  of  the  injury: 
Schaeffer  v.  Jackson  Tp.,  150  Pa.  St.  145;  30  Am.  St.  Rep.  792,  and  note 
with  cases  collected  discussing  the  liability  of  a  municipal  corporation 
for  injuries  caused  by  defective  highways  concurring  with  , other  causes, 
such  as  frightened  horses:  Pj'att  v.  Inhabitants  of  Weymouth,  147  Mass.  245; 
9  Am.  St.  Rep.  691,  and  note.  But  in  Oonznles  v.  Galveston,  84  Tex.  3,  31 
Am.  St.  Rep.  17,  it  was  held  that  the  negligence  of  a  city  in  failing  to  re- 
move a  lumber  pile  from  a  street,  though  there  is  a  concurring  negligent 
act  of  a  draj'man,  causing  an  injury,  will  not  relieve  the  city  from  its  negli- 
gence, and  see  also  the  note  to  this  case. 

Municipal  Corporation  —  Duties  in  Respect  to  Highways.  —  A  town- 
ship is  not  bound  to  do  more  than  to  so  construct  its  bridges  and  highways 
AS  to  protect  the  public  against  injury  by  a  reasonable,  proper,  and  probable 
use  thereof,  in  view  of  the  surrounding  circumstances,  such  as  the  extent, 
kind,  and  nature  of  the  travel  and  business  over  them:  Commonwealth  v. 
Allen,  148  Pa.  St.  358;  33  Am.  St.  Rep.  830;  Horstick  v.  Dunkle,  145  Pa.  St. 
220;  27  Am.  St.  Rep.  685;  Township  of  Jackson  v.  Wagner,  127  Pa.  St.  184; 
14  Am.  St.  833,  and  note  with  cases  collected. 
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Spalding  v.  Ewino. 

[149  Pennsylvania  State,  875.] 
CoKTRAOTS  TO  Procxtee  LEGISLATION.  —  Contracts  which  have  for  their  snb- 
jeot-matter  any  undue  interference  with  the  creation  of  laws,  or  their 
due  enforcement,  are  against  public  policy  and  void. 

OONTRACTS  TO  PbOCURB  LeQISLATION  —  FkB  CONTINGENT  ON  SUCCESS.  —  An 

attorney  may  recover  compensation  for  purely  professional  services  per- 
formed in  procuring  legislation  in  which  his  client  is  interested;  but 
when  the  agreement  between  attorney  and  client  provides  for  compen- 
sation contingent  on  the  amount  recovered  under  such  legislation  when 
procured  by  the  attorney,  the  contract  is  against  public  policy  and  can- 
not be  enforced. 
LoBBViNG  Contracts  —  Contingent  Compensation.  —  A  contract  to  givo 
an  attorney  or  other  person  a  certain  percentage  of  a  claim  against  the 
United  States  government  for  services  in  collecting  it,  is  void  as  against 
public  policy,  when  such  services  consist  in  procuring  legislation  com- 
pelling the  payment  of  the  claim. 

Charles  H.  Penny  packer,  for  the  appellant. 
William  M.  Hayes,  for  the  appellee. 

Stebrett,  J.  This  action,  to  recover  fees  alleged  to  have 
been  earned  by  plaintiff,  is  founded  on  the  following  contract 
signed  by  defendant:  — 

"  Landenberg,  Pa.,  1882.  I  here  guarantee  that  myself, 
claimant  for  additional  pay  as  postmaster  (at  Chandlersville, 
Landenberg),  shall,  without  delay,  upon  the  receipt  of  draft 
for  amount  which  may  be  collected,  remit  the  amount  of  fee 
due  his  attorney,  Henry  Spalding,  which  is  understood  to  he 
twenty-five  per  cent  of  collection,  to  the  said  Henry  Spalding, 
at  Washington,  D.  C." 

The  character  of  the  services  rendered  in  pursuance  of,  and 
doubtless  contemplated  by  this  contract,  will  be  best  under- 
stood by  referring  to  plaintiff's  deposition,  given  in  evidence 
on  the  trial.  After  stating  that  the  power  of  attorney  from 
defendant  was  procured  by  a  person  employed  "  to  obtain 
powers  of  attorney  in  such  cases,"  and  that  the  postmaster- 
general  had  "  for  years  resisted  the  payment  of  defendant's 
claim,"  etc.,  the  plaintiff  testifies  as  follows:  "  I  applied  to 
Congress  for  a  legislative  mandate  to  compel  the  postmaster- 
general  to  make  the  necessary  readjustments  of  defendant's 
salary  and  the  salary  of  other  postmasters,' and  this  applica- 
tion was  resisted  by  the  postmaster-general.  From  session  to 
session  of  Congress,  I  made  application  to  committees  having 
jurisdiction,  urging  the  enactment  of  the  mandate  applied  for^ 
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and,  after  several  years'  labor  in  that  behalf  I  obtained  the 
enactment  by  Congress,  on  March  3,  1883,  of  the  mandate 
applied  for,  which  act  is  known  as  the  Spalding  act,  by  rea- 
son of  my  services  in  that  behalf.  Afterwards,  the  postmas- 
ter-general tried  to  avoid  complying  with  this  mandate,  and 
I  carried  on  proceedings  which  compelled  him  ultimately,  in 
a  degree,  to  comply  with  the  law  ....  I  also  made  argu- 
ments on  his  behalf  before  the  different  committees,  when,  in 
1886,  the  appropriation  to  pay  the  first  allowance  was  stricken 
out  of  the  appropriation  bill  in  the  House  of  Representatives, 
and  I  saw  the  necessary  report  was  made  to  Congress  of  the 
second  allowance,  and  I  took  the  necessary  means  to  have  the 
appropriations  made.  The  defendant's  claim  was  always  re- 
sisted by  the  ofiicers  of  the  post-oflSce  department,  and,  by 
the  most  laborious  and  protracted  service  on  behalf  of  the  de- 
fendant, I  compelled  the  payment  of  the  said  claims,  notwith- 
standing such  resistance." 

In  his  answer  to  the  fifth  interrogatory,  after  again  speak- 
ing of  his  long-continued  service,  the  plaintiff  says:  "It  was 
never  possible  to  collect  eitlier  of  these  claims  without  my 
■aid  service,  for  the  officers  of  the  post-office  department,  at 
every  stage  of  the  case,  down  almost  to  the  time  of  collection, 
resisted  the  payment  of  the  claims." 

In  answering  the  sixth  interrogatory,  he  further  testifies* 
"That  after  he  had  expended  time  and  money  for  the  de- 
fendant, and  compelled  the  payment  of  a  claim  noi  otherwise 
collectible,  the  defendant  has,  by  a  variety  of  misrepresenta- 
tions, tried  to  cheat  witness  out  of  his  fees." 

Plaintiff's  son  testified,  among  other  things,  that  his  father, 
"as  attorney  for  Ewing  and  many  others,  did  secure  for  them 
the  allowance  previously  denied,  and  which,  without  his  aid, 
they  never  would  or  could  have  secured." 

It  thus  appears  by  the  depositions  above  referred  to  that 
defendant's  claim,  and  many  similar  claims  against  the  post- 
office  department,  had  been  considered  and  rejected.  As 
testified  by  plaintiff,  "the  postmaster-general  for  years  re- 
sisted defendant's  claim." 

The  burden  of  plaintiff's  undertaking  appears  to  have  been 
the  procurement  of  what  he  terms  a  "legislative  mandate," 
the  avowed  object  of  which  was  to  compel  recognition  of  the 
claims  rejected  and  so  long  resisted  by  the  post-office  depart- 
ment. It  is  very  evident,  from  the  uncontradicted  testimony 
of  plaintiff  and  his  son,  that  strictly  professional  service,  such 
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as  preparing  petition  to  Congress,  drafting  the  necessary  bill, 
furnishing  such  statement  and  proofs  of  said  claims  as  were 
necessary  to  a  proper  understanding  of  their  merits,  etc., 
must  have  constituted  a  very  insignificant  part  of  the  "sev- 
eral years'  labor,"  "  the  most  laborious  and  protracted  ger- 
vices,"  the  numerous  "  applications  to  committees,"  "  from 
session  to  session  of  Congress,"  etc.,  testified  to  by  him.  Ac- 
cording to  his  own  account  of  it,  the  work  of  engineering  the 
bill  through  Congress,  despite  the  strong  and  determined 
opposition  of  the  post-office  department,  must  have  been 
multiform,  persistent,  and  so  conspicuously  effective,  that 
plaintiff  was  honored  with  the  paternity  of  the  "  legislative 
mandate"  by  calling  it  the  " Spalding  Act."  The  plaintiff's 
evidence  is  not  susceptible  of  any  other  inference  than  that, 
in  the  main,  the  services  contemplated  by  the  contract  in 
Buit,  and  actually  rendered  in  pursuance  thereof,  were  such  as 
have  been  repeatedly  pronounced  contrary  to  public  policy. 
In  Clippinger  v.  Hepbaugh,  5  Watts  &  S.  315,  40  Am.  Dec. 
519,  the  condition  of  the  obligation  to  pay  one  hundred  dol- 
lars was  that  the  obligee  should  succeed  in  procuring  from 
the  legislature  the  passage  of  a  law  authorizing  the  obligor 
and  his  wife  to  sell  and  convey  certain  real  estate  devised  to 
the  latter  and  her  children.  In  refusing  to  sustain  the  con- 
tract, this  court  said:  "It  is  not  necessary  to  say  that  a  cer- 
tain compensation  for  such  services  may  not  be  recovered; 
but  we  are  clearly  of  opinion  that  it  would  be  against  sound 
policy  to  sanction  a  practice  which  may  lead  to  secret,  im- 
proper, and  corrupt  tampering  with  legislative  action.  It  is 
not  required  that  it  tends  to  corruption;  if  its  effect  is  to  mis- 
lead, it  is  decisive  against  the  claim,  and  that  such  is  its  ten- 
dency, no  human  being  can  reasonably  doubt.  .  .  .  The  law 
will  not  aid  in  enforcing  any  contract  that  is  illegal,  or  the 
consideration  of  which  is  inconsistent  with  public  policy  and 
sound  morality,  or  the  integrity  of  the  domestic,  civil,  or  politi- 
cal institutions  of  a  state.  .  ,  .  It  matters  not  that  nothing 
improper  was  done,  or  was  expected  to  be  done  by  the  plain- 
tiff. It  is  enough  that  such  is  the  tendency  of  the  contract, 
that  it  is  contrary  to  sound  morality  and  public  policy,  lead- 
ing, necessarily,  in  the  hands  of  designing  and  corrupt  men, 
to  improper  tampering  with  members,  and  the  use  of  an  ex- 
traneous, secret  influence,  over  an  important  branch  of  the 
government.  It  may  not  corrupt  all;  but  if  it  corrupts  or 
tends  to  corrupt  some,  or  if  it  deceives  or  tends  to  deceiv©  or 
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miBlead  eome,  that  is  sufficient  to  stamp  its  character  with 
the  seal  of  reprobation  before  a  judicial  tribunal." 

The  same  general  principle  is  recognized  in  the  following 
cases:  Hatzfield  v.  Gulden,  7  Watts,  152;  32  Am.  Dec.  750; 
Bowman  y.  Coffroth,  59  Pa.  19;  Ormerod  v.  Dearman^  100 
Pa.  St.  561;  45  Am.  Rep.  891.  In  the  last  case,  the  present 
chief  justice,  referring  to  the  authorities,  said:  "They  estab- 
lish the  principle  that  contracts,  which  have  for  their  subject- 
matter  any  interference  with  the  creation  of  laws,  or  their  due 
enforcement,  are  against  public  policy,  and  therefore  void." 

In  Trist  v.  Child,  21  Wall.  441,  the  validity  of  a  contract 
to  procure  the  enactment  of  a  law,  authorizing  the  payment 
of  a  private  claim,  was  fully  considered  by  the  supreme 
court  of  the  United  States.  After  referring  to  Clippinger  v. 
Hepbaugh,  5  Watts  &  S.  315,  40  Am.  Dec.  519,  and  three 
other  American  cases,  viz.:  Harris  v.  Roofs  ExW,  10  Barb. 
489;  Rosev.  Truax,  2,1  Barb.  361;  Marshall  v.  Baltimore  etc. 
R.  R.  Co.,  16  How.  314;  in  all  of  which  such  contracts  were 
held  to  be  against  public  policy,  that  court  said:  "We  enter- 
tain no  doubt  that  in  such  cases,  as  under  all  other  circum- 
Btances,  an  agreement,  express  or  implied,  for  purely  profes- 
eional  services,  is  valid.  Within  this  category  are  included, 
drafting  the  petition  to  set  forth  the  claim,  attending  to  the 
taking  of  testimony,  collecting  facts,  preparing  arguments, 
and  submitting  them,  orally  or  in  writing,  to  a  committee  or 
other  proper  authority,  and  other  services  of  like  character. 
All  these  things  are  intended  to  reach  only  the  reason  of 
those  sought  to  be  influenced.  They  rest  on  the  same  princi- 
ple of  ethics  as  professional  services  rendered  in  a  court  of 
justice,  and  are  no  more  exceptionable.  But  such  services 
are  separated  by  a  broad  line  of  demarcation  from  personal 
solicitation,  and  other  means  and  appliances,  such  as  the  cor- 
respondence shows  were  resorted  to  in  this  case.  There  is  no 
reason  to  believe  that  they  involved  anything  corrupt  or 
different  from  what  is  usually  practiced  by  all  paid  lobbyists 
in  the  prosecution  of  their  business." 

After  showing  that  the  prohibition  against  contracts  to  pro- 
cure either  general  or  private  legislation  rests  upon  a  solid 
foundation,  the  court  further  says:  "  To  legalize  the  traffic  of 
such  services  would  open  a  door  at  which  fraud  and  false- 
hood would  not  fail  to  enter  and  make  themselves  felt  at  every 
accessible  point.  It  would  invite  their  presence  and  offer  them 
a  premium.     If  the  tempted  agent  be  corrupt  himself,  and 
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disposed  to  corrupt  others,  the  transition  requires  but  a  single 
step.  He  has  the  means  in  his  hands,  with  every  facility  and 
a  strong  incentive  to  use  them.  The  widespread  suspicion 
that  prevails,  and  charges  openly  made,  and  hardly  denied, 
lead  to  the  conclusion  that  such  events  are  not  of  rare  occur- 
rence. Where  the  avarice  of  the  agent  is  inflamed  by  the 
hope  of  a  reward  contingent  upon  success,  and  to  be  gradu- 
ated by  a  percentage  upon  the  amount  appropriated,  the  dan- 
ger of  tampering  in  its  worst  form  is  greatly  increased.  It  is 
by  reason  of  these  things  that  the  law  is  as  it  is  upon  the 
subject.  It  will  not  allow  either  party  to  be  led  into  tempta- 
tion where  the  thing  to  be  guarded  against  is  so  deleterious 
to  private  morals,  and  so  injurious  to  the  public  welfare." 

"  We  have  said  that  for  professional  services  in  this  connec- 
tion a  just  compensation  may  be  recovered.  But,  where  they 
are  blended  and  confused  with  those  that  are  forbidden,  the 
whole  is  a  unit  and  indivisible.  That  which  is  bad  destroys 
that  which  is  good,  and  they  perish  together.  Services  of  the 
latter  character,  gratuitously  rendered,  are  not  unlawful. 
The  absence  of  motive  to  wrong  is  the  foundation  of  the  sanc- 
tion. The  tendency  to  mischief,  if  not  wanting,  is  greatly 
lessened.  The  taint  lies  in  the  stipulation  for  pay.  Where 
that  exists,  it  affects  fatally,  in  all  its  parts,  the  entire  body 
of  the  contract." 

The  principle  under  consideration  is  not  restricted  to  con- 
tracts involving  the  procurement  of  legislation  for  a  contin- 
gent compensation.  It  has  been  frequently  recognized  and 
applied  in  other  transactions  involving  questions  of  public 
policy.  Some  of  the  instructive  cases  in  which  that  has  been 
done  are  the  following:  Tool  Co.  v.  Norris,  2  Wall.  48,  56; 
Oscanyan  v.  Arvis  Co.,  103  U.  S.  261;  Woodstock  Iron  Co.  v. 
Richmond  etc.  Extension  Co.  129  U.  S.  643.  In  the  first  of 
these,  an  agreement,  for  compensation,  to  procure  a  contract 
from  the  government  to  furnish  its  supplies,  was  held  to  be 
against  public  policy,  and  could  not  be  enforced.  Mr.  Jus- 
tice Field,  delivering  the  opinion  of  the  court  in  that  case, 
said:  "The  principle  which  determines  the  invalidity  of  the 
agreement  in  question  has  been  asserted  in  a  great  variety  of 
cases.  It  has  been  asserted  in  cases  relating  to  agreements 
for  compensation  to  procure  legislation.  These  have  been 
uniformly  declared  invalid,  and  the  decisions  have  not  turned 
upon  the  question  whether  improper  influences  were  con- 
templated or  used,  but  upon  the  corrupting  tendency  of  the 
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agreements Agreements  for  compensation  contingent 

upon  success,  suggest  the  use  of  sinister  and  corrupt  means 
for  the  accomplishment  of  the  end  desired.  The  law  meets 
the  suggestion  of  evil,  and  strikes  down  the  contract  from  its 
inception." 

As  has  been  seen  by  reference  to  plaintiff's  testimony,  tha 
contract  in  suit  contemplated  the  procurement  of  the  "  legis- 
lative mandate,"  compelling  the  post-office  department  to  rec- 
ognize certain  claims  which  had  theretofore  been  considered 
and  rejected.  The  procurement  of  that  legislation  was  the 
burden  of  plaintiff's  undertaking.  He  has  explained  the 
difficulties  encountered  in  accomplishing  it,  as  well  as  the 
reasons  therefor.  The  undisputed  facts  of  the  case  bring  it 
within  the  principle  recognized  in  the  authorities  above  cited, 
and  defendant's  second  point  should  have  been  affirmed. 

Judgment  reversed.  

Contracts  to  Procure  Legislation  —  Invalidity.  —  An  agreement  to 
render  services  as  a  lobby  agent,  or  to  exert  personal  influence  and  solicita- 
tions to  procure  the  passage  of  a  public  or  private  law  by  the  legislature,  ia 
void,  as  being  in  contravention  of  public  policy:  Powers  v.  Skinner,  34  Vt. 
274;  80  Am.  Dec.  677,  ani  note;  Sweeney  v.  McLeod,  15  Or.  330;  Bryan  v, 
Seynolds,  5  Wis.  200;  68  Am.  Dec.  65,  and  note;  Mills  v.  Mills,  40  N,  Y. 
543;  100  Am.  Dec.  535,  and  note;  note  to  Bowman  v.  Phillips,  13  Am.  St. 
Rep.  298;  extended  nota  to  Parsons  v.  Trask,  66  Am.  Dec.  506;  notes  to 
Lyon  V.  Mitchell,  93  Am.  Dec.  510;  Boyd  v.  Barclay,  34  Am.  Dec.  766.  A 
contract  for  contingent  compensation  for  obtaining  an  act  of  the  legislature, 
is  void:  Oil  v.  Williams.  12  La.  Ann.  219;  68  Am.  Dec.  767,  and  note;  Co- 
quillard  v.  Bearss,  21  lud.  479;  83  Am.  Dec.  362.  An  agreement  to  pay  a 
delegate  in  Congress  for  services  rendered  by  him  in  securing  the  payment 
of  a  claim  where  legislation  is  by  Congress  required  therefor,  is  void:  Weed 
V.  Black,  2  McAr.  268;  29  Am.  Rep.  618.  So  an  agreement  to  grant  certain 
privileges  in  consideration  of  the  withdrawal  of  opposition  to  the  passage  of 
an  act  of  the  legislature,  is  void:  Pinyry  v.  Washburn,  1  Aikens,  264;  16 
Am.  Dec  676;  but  see  Miles  v.  Thorne,  38  Cal.  335;  99  Am.  Dec.  386,  ana 
note. 
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Mbixell  v.  Morgan. 

[149  Pennsylvania  State,  415.] 

Waters  —  Drain aqk  —  Dominant  and  Servient  Estates.  —  An  npper 
proprietor  has  a  right,  by  means  of  underground  and  artificial  drains, 
to  collect  surface  water  on  his  land,  and  discharge  it  upon  the  land  of 
the  lower  proprietor  at  a  single  point  whicii  is  the  natural  water  shed 
of  both  tracts,  and  at  which  there  is  an  open  ditch  on  the  lower  land; 
although  a  larger  quantity  of  water  is  thus  discharged  at  that  point  than 
would  naturally  flow  there  by  surface  drainage,  provided  that  in  so  do- 
ing, care  is  taken  not  to  cause  unnecessary  injury  to  the  owner  of  the 
lower  land. 

Waters  —  Drainage  —  Riparian  Rights.  —  An  upper  owner  may  drain 
his  ground  of  surface  water,  and  discharge  it  according  to  its  natural 
channel,  may  cover  up  and  conceal  th«  drains  through  his  lands,  may 
use  running  streams  to  irrigate  his  fields,  though  he  thereby  diminishes, 
not  measurably,  the  supply  of  his  neighbor  below,  and  may  clear  out 
impediments  in  the  natural  channel  of  his  streams,  though  the  flow  of 
water  on  his  neighbor's  land  is  thereby  increased. 

/.  M.  Linn,  for  the  appellant. 
Andrew  A.  Leiser,  for  the  appellee. 

Paxson,  C.  J.  This  was  an  action  of  trespass  by  the  owner 
of  the  servient  tenement  against  the  owner  of  the  dominant, 
to  recover  damages  for  collecting  all  the  waters  which  would 
pass  from  the  dominant  to  the  servient,  to  one  spot,  by  artifi- 
cial underdrains,  and  discharging  them  there. 

Upon  the  trial  below,  the  court  was  requested  by  the  plain- 
tiff's second  and  fifth  points,  to  instruct  the  jury  that  if  they 
believe  that  underdrains  were  made  and  concentrated  to  one 
point,  that  said  underdrains  discharged  a  larger  quantity  of 
water  at  that  point  than  by  surface  discharge  would  natu- 
rally flow,  the  plaintiff  is  entitled  to  recover;  and  that  it 
makes  no  difference  in  such  case  whether  there- was  a  ditch 
at  that  point  of  the  discharge  or  not. 

The  court  refused  these  points,  and  for  further  answer  re- 
ferred to  the  answer  to  plaintiff's  first  point. 

It  is  therefore  necessary  to  examine  the  first  point,  and  the 
answer  thereto,  in  order  to  ascertain  whether  the  jury  were 
properly  instructed. 

The  first  point  is  as  follows:  "That  while  the  Meixell  land 
is  bound  to  receive  all  the  surface  water  from  Morgan's  land, 
which  would  naturally  go  that  way  by  the  inclination  of  the 
land,  and  all  the  water  that  may  be  led  by  superficial  culti- 
Tation,  that  a  different  principle  obtains  in  cases  of  artificial, 
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concealed,  or  mole  drains;  that  Morgan  cannot  concentrate 
all  the  Water  by  underground  drains  and  discharge  them  at 
one  point. 

"  Answer:  Refused  as  put.  The  defendant  had  a  right  to 
lay  an  artificial  drain  on  his  land  to  carry  off  the  ordinary 
rainfall  and  discharge  the  water  at  one  point,  if  the  jury  find 
that  point  was  the  natural  watershed  for  both  tracts  of  land, 
and  further  find  that  there  was  an  open  ditch  on  the  plain- 
tiff's land  into  which  the  waters  from  the  defendant's  land 
naturally  descended,  and  further  find  that  the  water  from 
the  drains  did  not  materially  increase  the  flow  of  water  upon 
the  defendant's  land  and  work  injury  to  him.  If  the  point 
of  discharge  of  the  defendant's  drains  was  not  the  natural 
outlet  for  the  water  from  the  defendant's  land  over  that  of  the 
plaintiff,  and  there  was  no  ditch  at  the  point  of  discharge  on 
the  plaintiff's  land  to  receive  and  carry  off  the  water,  and  the 
defendant  collected  the  water  on  his  own  land  by  underdrains, 
and  discharged  it  on  the  plaintiff's  land  in  greater  volume 
than  it  would  naturally  flow  there,  and  thereby  injured  the 
plaintiff,  then  we  afhrm  the  point,  and  plaintiff"  can  recover." 

This  ruling  was  as  favorable  to  the  plaintiff  as  he  had  any 
right  to  expect.  It  is  settled  law  that,  "  for  the  sake  of  agri- 
culture, a  man  may  drain  his  ground  which  is  too  moist,  and 
discharging  the  water  according  to  its  natural  channel,  may 
cover  up  and  conceal  the  drains  through  his  lands;  may  use 
running  streams  to  irrigate  his  fields,  though  he  thereby 
diminishes,  not  unreasonably,  the  supply  of  his  neighbor  be- 
low; and  may  clear  out  impediments  in  the  natural  channel 
of  his  streams,  though  the  flow  of  water  on  his  neighbor's 
land  be  thereby  increased  ":  Kauffman  v.  Griesemer,  26  Pa. 
St.  407;  67  Am.  Dec.  437;  Pennsylvania  Coal  Co.  v.  Sander- 
son, 113  Pa.  St.  126;  57  Am.  Rep.  445. 

If  it  were  the  law,  that  under  no  circumstances  could  the 
flow  of  water  from  the  dominant  to  the  servient  tenement  be 
increased,  it  would  seriously  interfere  with  agricultural  and 
mining  operations.  The  very  act  of  draining  land  necessa- 
rily increases  the  flow  of  water,  whether  such  drainage  ia 
caused  by  open  ditches  or  underground  tiles.  In  doing  so, 
however,  care  must  be  taken  not  to  cause  unnecessary  injury 
to  the  owner  of  the  servient  tenement.  The  water  must  not 
be  diverted  from  its  natural  channel  by  the  opening  of  nevf 
or  different  channels. 

Judgment  affirmed. 
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SoRFACE  Waters  —  Right  to  Discharge  on  Land  of  Adjacent  Owner. 
It  is  not  true  that  a  land  owner  may  lawfully  collect  surface  water  into 
•n  artificial  channel  and  pour  it  on  the  land  of  another:  Patoka  Tp.  v. 
Bopkins,  131. Ind.  142;  31  Am,  St.  Rep.  417,  and  note;  Yerex  v.  Eineder,  8& 
Mich.  24;  24  Am.  St.  Rep.  113,  and  note;  Bhoada  v.  Davidheister,  133  Pa. 
St.  226;  19  Am.  St.  Rep.  630,  and  note;  Gregory  v.  Bush,  64  Mich.  37;  8 
Am.  St.  Rep.  796,  and  note;  but  the  owner  of  a  dominant  estate  may  drain 
the  water  falling  upon  his  land,  by  means  of  underground  tiles,  into  a  nat- 
ural drainage  channel  upon  his  land,  through  which  it  is  cast  upon  the  lower 
©r  servient  estate:  Vannest  v.  Fleming,  79  Iowa,  638;  18  Am.  St.  Rep.  387, 
and  note.  See  extended  note  to  Martin  v.  Jett,  32  Am.  Dec.  123,  on  the  ser- 
Titnde  to  receive  the  flow  of  water;  also  notes  to  Rychilielci  v.  St.  Louis,  14 
Am.  St.  Rep.  654;  Boynion  v.  Longley,  3  Am.  St.  Rep.  787;  and  Rowt  r. 
8U  Paul  etc  R'y  Co.,  16  Am.  St.  Rep.  710. 


Krug  v.  St.  Mary's  Borough. 

[152  Pbnnstlvania  State,  30.) 

ItuKioiPAL  Corpora TI01T3  —  Liabilitt  for  Negligence.  —  A  municipal 
corporation  must  respond  in  damages  for  its  negligence  in  the  construc- 
tion or  repair  of  public  works  when  special  injury  results  to  a  private 
person  therefrom. 

Municipal  Corporations  —  Liability  for  Negligence  —  Construction 
OF  Bridge.  — When  a  municipal  corporation  is  guilty  of  negligence  in 
■o  constructing  a  bridge  that  it  is  an  obstruction  to  the  flow  of  water  in 
times  of  ordinary  high  water  it  must  respond  in  damages  to  an  owner 
whose  land  is  overflowed  and  injured  as  a  result  of  such  obstruction. 

Municipal  Corporations  —  Liability  for  Negligence  —  Prescription 
—  Statute  op  Limitations,  —  When  a  municipal  corporation  has  been 
guilty  of  negligence  in  the  construction  of  a  bridge,  resulting  in  overflow 
and  injury  to  private  land,  the  fact  that  no  action  is  brought  to  recover 
damages  until  twenty-two  years  after  the  construction  of  the  bridge  is 
no  evidence  of  a  prescriptive  right  to  flow  such  land;  nor  does  the  stat- 
ute of  limitations  affect  the  right  of  action  for  damages  suffered  within 
the  period  prescribed  by  it. 

Trespass  to  recover  damages  to  land  from  overflow  caused 
by  the  negligent  construction  of  a  bridge.  The  bridge  in 
question  was  erected  by  the  defendant  in  1866.  Plaintiff 
claimed  and  gave  evidence  of  damage  suffered  from  the  back- 
ing up  of  water  on  his  land  in  the  years  1888  and  1889. 
Judgment  for  plaintiff  and  defendant  appealed. 

Harry  Alvin  Hall,  for  the  appellant 

Ernest  J.  Wimmer,  for  the  appellee. 

Green,  J.  This  was  an  action  of  trespass  brought  to  re- 
cover damages  occasioned,  as  alleged  by  the  plaintiff,  by  the 
negligent  construction  of  a  stone  bridge  over  Elk  Creek,  by 
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the  defendant.  The  bridge  was  erected  in  1866  by  the 
borough  authorities  over  Elk  Creek  within  the  borough 
limits.  The  plaintiff  claims,  and  on  the  trial  gave  evidence 
to  prove,  that  the  whole  width  of  the  creek  between  the  abut- 
ments was  twenty-two  feet  ten  inches,  and  alleges  that  it 
might  and  should  have  been  built  with  one  span  only,  so  as 
to  leave  the  water  of  the  stream  to  flow  freely  and  without 
obstruction.  He  also  further  alleges,  and  gave  evidence  to 
prove,  that  the  bridge  was  built  with  two  narrow  spans, 
about  nine  feet  in  width  each,  with  a  pier  about  three  feet  in 
width  in  the  center.  This,  the  plaintiff  claims,  was  a  negli- 
gent construction  of  the  bridge  by  the  defendant,  which  re- 
sulted in  the  water  of  the  stream  being  backed  up  and 
obstructed  so  as  to  overflow  his  house  and  land  immediately 
above  the  bridge  in  times  of  ordinary  freshets,  causing  him 
damage  and  injury.  The  learned  court  below  submitted  the 
cause  to  the  jury  entirely  on  this  issue,  charging  them  as  fol- 
lows: "  Now  in  order  that  the  plaintiff  may  recover  against 
the  borough  any  damages,  it  is  necessary  for  him  to  establish 
by  the  evidence  in  the  case  that  the  damages  resulted  from 
the  acts  and  conduct  of  the  defendant.  In  other  words  the 
evidence  must  show  to  the  satisfaction  of  the  jury,  that  the 
overflowing  of  his  land  was  caused  by  the  improper  erection 
of  the  pier  in  the  center  of  the  bridge  across  Elk  Creek.  .  .  . 
If  in  the  erection  of  the  bridge  there  were  sufficient  space 
left  to  pass  an  ordinary  freshet,  the  borough  would   not  be 

liable  to  Krug,  although  his  land  might  be  overflowed 

If  you  come  to  the  conclusion  that  the  damages  which  Krug 
claims  in  this  suit  were  caused  bythe  improper  and  unskill- 
ful erection  of  the  bridge,  and  that  the  bridge  was  not  capable 
of  passing  the  water  of  an  ordinary  freshet,  then  you  deter- 
mine from  the  evidence  what  amount  of  damages  he  has  sus- 
tained  If  you  come  to  the  conclusion  that  the  bridge 

was  erected  by  the  borough  of  St.  Mary's  in  such  a  manner 
as  to  pass  the  water  through  the  arches  in  time  of  an  ordinary 
freshet,  and  that  the  land  was  not  overflowed  by  reason  of 
the  unskillful  erection  of  the  bridge,  then  your  verdict  sliould 
be  for  the  defendant.  If,  however,  you  come  to  the  conclusion 
that  the  bridge  was  so  improperly  and  unskillfully  erected 
that  it  did  not  allow  the  passage  of  the  water  in  time  of  an 
ordinary  freshet,  then  you  ascertain  from  the  testimony  what 
damages  Krug  has  sustained  by  reason  of  the  erection  of  the 
bridge,  causing  the  alleged  overflow  of  his  land." 
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The  same  idea  was  enforced  by  the  court  in  answer  to  the 
points  submitted  on  both  sides,  and  hence  the  only  question 
tried  was  whether  the  defendant  had  been  guilty  of  negligence 
in  the  construction  of  the  bridge,  and  in  such  a  manner  as  to 
do  injury  to  the  plaintiff  in  the  enjoyment  of  his  land  just 
above  the  bridge.  No  question  was  raised  as  to  the  right  of 
the  borough  to  build  and  to  maintain  the  bridge  at  the  point 
where  it  was  erected,  nor  was  there  any  contention  on  the  part 
of  the  plaintiff  as  to  the  exclusive  right  of  the  defendant  to 
determine  the  character  of  the  structure,  its  location,  the  ma- 
terials of  which  it  should  be  built,  and  all  the  details  of  the 
construction.  No  other  question  was  raised,  or  submitted  to 
the  jury,  except  the  question  of  negligence  of  the  defendant  in 
the  exercise  of  its  right  of  construction,  and  if  there  was  such 
negligence,  whether  it  resulted  in  injury  to  the  plaintifl'.  On 
the  trial  there  was  an  abundance  of  testimony  submitted  by 
the  plaintiff  in  support  of  his  allegation  of  negligence.  It  was 
shown  by  a  number  of  witnesses  that,  in  times  of  moderate 
rises  in  the  water  of  the  stream,  the  passages  left  between  the 
pier  and  the  abutments  were  not  sufficient  to  carry  off  the 
water;  that  whenever  there  was  floating  timber,  logs,  boards, 
barrels,  or  any  other  debris  in  tlie  stream,  it  would  be  caught 
by  the  center  pier  and  would  obstruct  the  flow  of  the  water  so 
as  to  dam  it  up  and  raise  it  considerably  higher  above  the 
bridge  than  it  was  below,  and  thus  overflow  the  plaintiff's 
land.  Witnesses  also  testified  that  there  was  no  occasion  for 
the  center  pier,  and  that  if  it  had  not  been  placed  there  the 
space  between  the  walls  of  the  bridge  at  each  end  would  have 
been  sufficient  to  pass  all'the  water  of  the  stream.  The  ver- 
dict in  favor  of  the  plaintiff  was  in  accord  with  the  testimony, 
and  could  not  consistently  have  been  otherwise.  There  was 
indeed,  no  real  opposing  testimony  on  the  question  of  ob- 
struction, nor  on  the  question  of  negligence  in  the  construc- 
tion. There  was  certainly  no  occasion  for  the  erection  of  a 
pier  in  the  center  of  a  bridge  span  the  whole  width  of  which 
was  only  twenty-two  feet.  The  only  engineer  who  was  exam- 
ined on  the  trial  testified  that  the  effect  of  the  pier  was  to  ob- 
struct the  flow  of  the  water  materially,  and  that,  in  liis 
opinion,  if  the  pier  was  out  the  space  would  be  sufficient  to 
carry  off  all  the  water  in  an  ordinary  flood.  There  was  really 
no  contrary  testimony  on  this  subject,  and  the  case  was  sim- 
plified to  the  mere  question  of  the  negligent  exercise  of  the 
right  to  construct  the  bridge. 
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The  doctrine  upon  this  subject  is  entirely  free  from  difficulty, 
and  is  well  expressed  by  Mr.  Justice  Agnew  in  delivering  the 
opinion  of  this  court  in  the  case  of  Allentown  v.  Kramer^  73 
Pa.  St.  406.  After  referring  to  a  number  of  cases  which  affirm 
the  right  of  a  municipality  to  raise  its  streets  or  bridge  them, 
without  liability  for  consequential  injury,  he  proceeds  as  fol- 
lows: "But  the  cases  referred  to,  or  some  of  them,  state  the 
distinction  upon  which  this  case  was  submitted  to  the  jury, 
and  which  has  been  sustained  in  many  other  cases,  to-wit: 
that  for  negligence  either  in  the  construction  or  repair  of  pub- 
lic works  (when  repair  is  a  duty),  the  corporation  itself  must 
respond  in  damages  for  a  special  injury  caused  by  its  negli- 
gence," citing  many  cases.  And  again:  "The  right  of  the 
city  to  raise  the  street  and  to  construct  the  bridge  as  a  neces- 
sary part  of  the  improvement,  does  not  appear  to  have  been 
drawn  into  question.  The  faulty  and  negligent  construction 
of  the  bridge  making  it  an  obstruction  to  the  flow  of  the 
water  in  ordinary  rains,  was  a  proper  ground  of  recovery." 

The  law  upon  this  subject  is  so  perfectly  familiar  and  so 
thoroughly  well  established,  that  a  repetition  of  the  authorities 
is  quite  unnecessary.  No  question  arose  as  to  the  statute  of 
limitations,  or  a  prescriptive  right  to  flood  the  plaintiff's  lands. 
Whether  there  were  any  floods  prior  to  1884  we  are  not  in- 
formed by  the  testimony,  and  we  certainly  cannot  presume 
there  were  any  in  the  absence  of  testimony  to  prove  them. 
For  those  that  occurred  in  that  and  subsequent  years  this  and 
another  action  were  brought,  both  within  six  years,  and  the 
fact  that  no  similar  action  was  brought  in  previous  years 
proves  nothing  as  to  the  right  of  recovery  in  these  actions. 
There  might  have  been  no  freshets  in  that  period  inflicting 
any  serious  injury,  or  the  plaintiff"  might  not  have  cared  to 
incur  the  expense  and  annoyance  of  a  lawsuit  during  that 
time.  It  is  enough  to  know  that  there  was  not  a  particle  of 
testimony  proving  or  tending  to  prove  the  existence  of  a  pre- 
scriptive or  any  right  to  flood  the  plaintiff''s  land  by  the 
back  water  at  this  bridge.  The  assignments  of  error  are  not 
sustained. 

Judgment  affirmed.  

MomCIPAL  CORFORATIONS  —  DuTY  IN  CONSTBUCTINO  BrIDOIS.  —  A  clty, 
in  constructing  bridges  across  its  streets,  is  reqaired  to  provide  against  such 
casualties  liable  to  occur  from  overflow,  as  a  cautious  and  prudent  man  should 
foresee  and  anticipate:  Bradford  ▼.  Mayor,  92  Ala.  349;  25  Am.  St.  Rep. 
60;  Perry  t.  WoroMer,  6  Gray,  544;  66  Am.  Dec.  431,  and  extended  note. 
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Prescription  —  Right  to  Overflow  Land  Acquired  bt.  —  The  right 
by  prescription  to  maintain  a  culvert  so  constructed  as  to  canse  plaintiff '» 
land  to  be  overflowed,  may  be  acquired  by  user  for  twenty  years;  but  th« 
nser  must  have  been  such  as  to  subject  the  company  to  an  action  at  any  time 
during  the  twenty  years,  and  the  company  must  show  that  at  regular  or 
irregular  intervals  during  the  twenty  years  the  water  has  overflowed  the 
land  in  controversy:  Emery  v.  Raleigh  etc.  R.  R.  Co.,  102  N.  0.  209;  11  Am. 
St.  Kep.  727.     See  also  Sherlock  v.  Louisville  etc.  B'y  Co.,  115  Ind.  22. 


Reiser  v.  Pennsylvania  Company. 

[152  Pennsylvania  Statk,  38.] 

Master  and  Servant  —  Fellow  Servants,  who  ark.  —  A  railroad  loco- 
motive fireman  and  a  station  agent,  who  is  also  a  telegraph  operator  in 
the  employ  of  the  same  company,  are  fellow  servants,  and  the  company, 
if  free  from  fault,  is  not  responsible  for  the  negligence  of  one  of  such 
servants  resulting  in  injury  to  the  other. 

Master  and  Servant  —  Negligence  in  Emplotino  Servants.  —  Although 
a"  servant  is  not  properly  qualified  for  the  place  he  occupies,  and  hi» 
negligence  and  incompetency  result  in  injury  to  a  fellow  servant,  the 
master  is  not  liable  therefor  nor  chargeable  with  negligence  in  employ- 
ing or  retaining  him  in  the  service  unless  the  master  has  knowledge,  or 
in  the  exercise  of  reasonable  diligence  should  know,  of  the  incompetency 
of  the  servant  to  discharge  the  duties  of  the  position  to  which  he  is  as* 
signed. 

Mastbr  AND  Servant  —  "Vice  Principals — Notice  op  Servant's  Incom- 
PETENcr.  —  A  railroad  train  dispatcher,  who  has  no  power  to  employ  or 
discharge  the  telegraph  operators  in  the  employ  of  the  company,  is  not 
a  vice  principal  as  to  them,  and  notice  to  such  train  dispatcher  of  the 
incompetency  of  such  telegraph  operators  is  not  notice  to  the  company 
so  as  to  make  it  responsible  for  the  negligence  of  an  operator  resulting 
in  an  injury  to  his  fellow  servant. 

Action  to  recover  damages  for  personal  injury  caused  by 
negligence.     Judgment  for  defendant,  and  plaintiff  appealed. 

Oeorge  A.  Allen  and  L.  Roaenzweig,  for  the  appellant, 

J.  R.  Thompson,  for  the  appellee. 

McCoLLUM,  J.  Adam  Reiser  was  in  the  employ  of  the 
Pennsylvania  Company  as  a  fireman,  and  the  proximate 
cause  of  the  collision  in  which  his  life  was  taken  was  the 
negligence  or  incompetency  of  W.  W.  Grossman,  who  was  a 
station  agent  and  telegraph  operator  in  the  employ  of  the 
same  company,  and  his  fellow  servant.  There  was  evidence 
tending  to  show  that  Grossman  was  not  properly  qualified  for 
the  place  he  occupied,  but  this  alone  was  not  sufiicient  to 
charge  the  company  with  negligence  in  employing  him  or  in 
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retaining  him  in  its  service.  It  should  also  appear  that  the 
company  knew,  or  in  the  exercise  of  reasonable  diligence 
should  have  known,  that  he  was  incompetent  to  discharge 
the  duties  of  the  position  to  which  he  was  assigned.  An  effort 
was  made  to  affect  the  company  with  knowledge  of  his  in- 
capacity, and  the  result  of  it  is  found  in  the  testimony  of 
G.  L.  Campbell,  Jacob  E.  Swap,  and  G.  D.  Gilson.  Campbell, 
who  was  in  the  employ  of  the  Pennsylvania  Company  at 
Albion  as  station  agent  and  telegraph  operator  for  some  time 
prior  to  July,  1885,  testified  that  Crossman  was  in  his  office 
from  the  spring  of  1884  to  the  first  of  January,  1885,  for  the 
purpose  of  learning  and  practicing  telegraphy,  and  that  when 
he  left  it  he  was  not  a  skillful  operator.  He  also  testified  that 
the  telegraph  operator  at  Pittsburgh,  and  Perdue,  the  chief 
train  dispatcher,  wished  him  "to  keep  that  cub  (meaning 
Crossman)  oflf  the  line."  He  does  not  state  how,  when,  or  to 
whom  this  wish  was  expressed,  or  what  reason,  if  any,  was 
given  for  it.  He  admitted,  however,  that  he  kept  Crossman 
in  his  office  in  violation  of  a  rule  of  the  company,  and  it  is 
not  strange  that  his  fellow  servants  "  wished  "  him  to  comply 
with  a  reasonable  regulation  established  by  their  common 
employer.  Jacob  E.  Swap  testified  that  directly  after  Cross- 
man  was  put  at  Wheatland  as  station  agent,  he  said  to  Perdue 
"what  are  you  doing  with  that  noodle  up  at  Wheatland?" 
That  Perdue  inquired  what  he  meant,  and  he  replied:  "  Cross- 
man,  the  agent  there,  he  will  get  you  into  trouble  yet;  he 
don't  know  what  he  is  doing  half  the  time."  He  also  testified 
that  Crossman  "  was  very  flighty  in  his  disposition  and  was 
rattled  in  his  business,"  and  that  he  thought  he  was  incom- 
petent. Gilson  was  of  opinion  that  Crossman  was  not  quali- 
fied for  the  place  he  filled,  although  he  would  not  say  he  was 
an  unskillful  operator.  This  is  the  evidence  relied  on  by  ap- 
pellant to  show  that  the  company  knew  Crossman  was  incom- 
petent at  the  time  it  employed  him,  or  retained  him  in  its 
service  after  notice  of  his  incompetency.  It  should  be  stated 
in  this  connection  that  Campbell  was  the  only  witness  whose 
knowledge  of  Grossman's  alleged  incapacity  antedates  his 
employment  by  the  Pennsj'lvania  Company,  and  this  knowl- 
edge relates  to  a  period  several  months  prior  to,  such  employ- 
ment. On  this  branch  of  the  case  the  company  might  have 
relied  on  the  presumption  that  it  exercised  due  care  in  the 
•election  of  its  servant  whose  negligence  caused  the  collision, 
because  Campbell's  evidence  was  insufficient  to  rebut  it.    But 


622  Reiser  v.  Pennsylvania  Co.  [Penn 

it  did  not  do  so.  It  showed  by  testimony  which  was  not  dis- 
puted that  such  care  was  in  fact  exercised.  Did  the  company 
have  notice  while  Grossman  was  in  its  service  that  he  was 
incompetent?  We  think  not,  unless  notice  to  Perdue  was  no- 
tice to  the  company.  It  is  contended  by  the  appellant,  on 
the  authority  of  Lewis  v.  Seijert,  116  Pa.  St.  628,  2  Am.  St. 
Rep.  631,  that  Perdue  was  a  vice  principal,  and  that  his 
knowledge  of  the  incompetency  of  the  station  agents  and  tele- 
graph operators  in  the  service  of  the  company  must  be  con- 
sidered as  its  knowledge.  This  might  be  so  if  he  was  clothed 
with  the  power  of  employing  and  discharging  such  servants. 
But  he  was  not  charged  by  the  company  with  its  duty  in  ref- 
erence to  the  selection  and  retention  of  its  employees.  To  the 
extent  that  he  was  the  representative  of  the  company  in  the 
performance  of  a  positive  duty  it  owed  to  its  servants,  it  is 
responsible  to  them  for  his  negligence,  but  beyond  that  it  is 
not.  The  contention  of  the  appellant  that  the  knowledge  of 
Perdue  respecting  the  qualifications  of  Grossman  was  the 
knowledge  of  the  company  finds  no  support  in  Lewis  v.  Seifert, 
116  Pa.  St.  628,  2  Am.  St.  Rep.  631.  In  that  case  the  com- 
pany was  held  liable  for  an  injury  to  an  employee  caused  by 
the  negligence  of  its  representative  in  the  performance  of  a 
duty  it  owed  to  its  servants.  In  this  case  the  death  of  Reiser 
was  attributable  to  the  negligence  of  Grossman,  who  was  his 
fellow  servant,  and  as  the  company  was  not  in  default  in 
employing  him  or  in  retaining  him  in  its  service,  it  is  not 
responsible  for  the  consequences  of  his  negligent  act. 

We  are  unable  to  discover  any  negligence  on  the  part  of  the 
train  dispatcher  or  his  assistants  in  connection  with  the  order 
in  question.  It  was  given  in  conformity  with  the  rules,  and 
there  is  no  evidence  which  justifies  an  inference  that  in  estab- 
lishing them  the  company  was  in  any  default.  The  specifica- 
tion of  error  is  overruled. 

Judgment  affirmed.  

Master  and  Servant  —  Incompetent  Servant  —  Master's  Liabiltty 
TO  Fellow  Servant.  —  To  entitle  a  servant  to  recover  for  the  negligence  of 
his  fellow  servant,  it  must  be  shown  that  the  latter  was  selected  without 
reasonable  care,  that  he  was  incompetent,  and  was  continued  in  service  after 
his  incompetency  was  known  to  the  master:  McMaster  v.  Illinois  etc.  R.  R. 
Co.,  65  Miss.  2641  7  Am.  St.  Rep.  653,  and  note;  Evansville.  etc.  R.  R.  Co.  v. 
Ouyton,  115  Ind.  450;  7  Am.  St.  Rep.  458,  and  note.  Where  a  servant  is  in 
the  habit  of  neglecting  his  duty,  and  such  negligence  is  known,  or  by  the 
exercise  of  reasonable  diligence  could  have  been  known  to  the  master,  the 
latter  ia  liable  for  his  negligence:  Colpitis  v.  New  York  etc  R.  R.  Co.,  122 
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N.  Y.  557;  19  Am.  St.  Rep.  523,  and  note;  Peterson  v.  Chicago  eie.  R'y  Co., 
67  Mich.  102;  11  Am.  St.  Rep.  564,  and  note;  note  to  Jones  v.  Old  Dominion 
etc  Mills,  3  Am.  St.  Rep.  106. 

Master  and  Servant  —  Vice  Principam  —  Power  to  Employ  and  Dia- 
CHARGE.  —  Where  one  is  authorized  to  employ  and  discharge  servants  work* 
ing  under  him,  and  under  his  direction  and  control,  his  negligence  is  that  of 
the  master:  Nix  v.  Texas  etc.  R'y  Co.,  82  Tex.  473;  27  Am.  St.  Rep.  897, 
and  note;  also^see  Palmer  v.  Michigan  etc.  R.  R.  Co.,  93  Mich.  363;  32  Am. 
St.  Rep.  507,  and  note,  with  the  cases  discussing  this  subject  collected. 

Master  and  Servant  —  Who  are  Fellow  Servants.  — In  Ea.st  Tenn- 
essee etc.  R.  R.  Co.  v.  De  Armond,  86  Tenn.  73;  6  Am.  St.  Rep.  816,  it  wa» 
held  that  a  telegraph  operator  and  the  conductor  of  a  train  were  not  fellow 
servants.  The  following  cases  have  held  that  train  dispatchers  and  train- 
men were  not  fellow  servants:  Lewis  v.  Seifert,  116  Pa.  St.  628;  2  Am.  St. 
Rep.  631;  Smith  v.  Waiash  etc.  R'y  Co.,  92  Mo.  359;  1  Am.  St.  Rep.  729; 
Darrigan  v.  New  York  etc.  R.  R  Co,,  52  Conn.  285;  52  Am.  Rep.  590,  and 
see  also  the  notes  to  the  above  cited  cases. 
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[152  Pennsylvania  State,  66.] 

Wills  —  Power  op  Sale  —  Equitable  Conversion  op  Realt*' into  Per- 
sonaltt.  —  A  mere  power  contained  in  a  will  to  sell  real  estate  does 
not  operate  as  a  cou version  of  it  into  personalty,  but  such  power  coupled 
with  a  direction  or  command  to  sell  will  have  that  eflfect. 

Wills  —  Power  op  Sile  —  Equitable  Conversion  op  Realty  into  Pee. 
80NALTY.  —  When  a  testator  authorizes  his  executors  to  sell  his  real  es- 
tate and  to  execute  and  deliver  to  the  purchaser  thereof  deeds  in  fee 
simple,  and  it  is  clear  from  the  face  of  the  will  that  it  was  the  testator's 
intention  that  th-s  power  so  conferred  by  him  shall  be  exercised,  it  will 
be  construed  as  a  direction  to  sell  and  will  operate  as  an  equitable  con- 
version of  the  property  into  realty. 

Wills  —  Power  of  Sale  —  Equitable  Conversion  op  Realty  into  Per- 
sonalty. —  A  mere  power  contained  in  a  will  to  sell  real  estate  does  not 
operate  as  a  coMversioa  of  it  into  personalty,  but  when  it  plainly  ap- 
pears  from  the  will  that  it  was  the  testator's  intention  that  this  power 
should  be  exerc'sed,  and  that  effect  cannot  be  given  to  material  provis- 
ions without  its  exercise,  an  equitable  conversion  of  the  property  is  as 
effectually  accomplished  by  the  will,  as  if  it  contained  a  positive  direc- 
tion to  sell. 

Wills  —  Power  op  Sale  —  Equitable  Conversion  op  Realty  into  Per- 
sonalty. —  Whftn  a  will  contains  a  power  given  to  the  executors  to  sell 
the  estate,  and  it  is  also  apparent  from  its  face  that  the  testator  intended 
that  his  estate  r'jal  and  personal  should  be  converted  into  money  for 
distribution  or  investment  aad  the  payment  of  interest  and  income  to 
his  beneficiaries  as  directed,  the  will  itself  will  work  an  equitable  con- 
version of  the  whole  estate  into  personalty,  although  it  also  provides 
that  such  beneficiaries  may  become  purchasers  of  his  real  estate  as  di- 
rected, and  receive  couveyaiices  therefor  from  the  executors,  as  this 
latter  provision  is  only  additional  evidence  of  an  intention  on  the  part 
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of  the  testator  that  the  beneficiaries  should  take  no  title  except  by  pur- 
chase from  the  executors. 
Wills  —  Powmb  or  Sale  —  Failure  to  Exkroisb. — Failure  of  executors 
to  ezeroiae  a  power  of  sale  contained  in  a  will  within  a  fixed  time  as 
directed,  does  not  destroy  the  power.  It  only  takes  away  the  discre- 
tion of  the  executors  as  to  the  time  of  the  exercise  of  the  power,  and 
makes  it  their  absolute  duty  to  exercise  it  upon  the  expiration  of  the 
time  fixed. 

Bill  for  partition  under  the  following  will  of  B.  L.  Fahne« 
stock,  deceased:  — 

"  First.  I  order  and  direct  my  executors  to  pay  out  of  the 
assets  of  my  estate  all  my  debts  of  every  description. 

"  Second.  I  hereby  empower  and  authorize  my  executors  to 
sell  all  my  real  estate  and  personal  property  at  public  or  private 
sale,  and  to  make  and  execute  deeds  in  fee  simple  for  my  real 
estate;  but  should  any  of  my  devisees  hereinafter  named  de- 
sire to  purchase  any  part  or  parts  of  my  real  or  personal 
property,  not  to  exceed  their  proportionate  share  in  my  estate, 
they  shall  have  the  first  choice,  according  to  their  respective 
ages  (the  eldest  first),  at  a  valuation  to  be  fixed  by  my  exec- 
utors hereinafter  named;  but  in  case  the  valuation  fixed  by 
my  executors  is  not  satisfactory  to  any  of  them,  then  it  shall 
be  determined  by  three  disinterested  parties,  one  to  be  chosen 
by  the  party  desiring  to  purchase,  one  by  my  executors,  and 
the  two  thus  chosen  to  choose  the  third.  The  decision  of  said 
referees  shall  be  final  and  conclusive,  and  thereupon  my  ex- 
ecutors shall  make  a  deed  in  fee  simple  for  such  real  estate, 
or  make  a  proper  transfer  of  such  personal  property  upon  such 
price  and  upon  such  terms  as  said  referees  may  agree  upon 
Bald  award. 

"  Third.  I  give  and  bequeath  unto  my  wife,  Mary  F.  Fahne- 
stock, all  my  household  goods  and  furniture,  also  one  third  of 
all  my  estate,  to  have  and  to  hold  the  same  during  her  natu- 
ral life,  and  at  her  death  the  same  one  third  shall  be  divided 
and  disposed  of  as  follows,  viz.:  To  my  daughter,  Henrietta 
Fahnestock,  one-sixth  part;  to  the  surviving  children  of  my 
son,  Charles  H.  Fahnestock,  their  heirs  and  assigns,  one- 
twelfth  part,  to  be  divided  among  them  share  and  share  alike; 
to  my  son,  Benjamin  S.  Fahnestock,  his  heirs  and  assigns, 
one-sixth  part;  to  my  daughter,  Caroline  Ringold  Vande- 
voort,  her  heirs  and  assigns,  one-sixth  part;  to  my  son,  Vernon 
Fahnestock,  his  heirs  and  assigns,  one-sixth  part;  to  Vernon 
Fahnestock,  in  trust  for  my  son  Levi  Fahnestock,  as  herein- 
after specified,  one-sixth  part;  to  my  grandson,  William  E. 
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Fahnestock,  and  granddaughter,  Ida  May  Fahnestock,  chil- 
dren of  my  son,  Walter  B.  Fahnestock,  deceased,  one-twelfth 
part,  to  be  divided  between  them,  share  and  share  alike,  and 
I  direct  my  executors  to  invest  the  said  one  twelfth  so  be- 
queathed unto  my  said  named  grandchildren,  in  good  mort- 
gages, real  estate,  or  other  safe  securities,  and  to  pay  over  to 
the  said  William  E.  Fahnestock  and  Ida  May  Fahnestock, 
the  interest  or  income  thereof  quarterly,  share  and  share 
alike,  during  their  natural  lives;  and  at  the  death  of  either  of 
them,  one  half  of  the  principal  shall  be  paid  to  his  or  her  chil- 
dren, but  in  case  of  the  death  of  either  or  both  of  my  said 
grandchildren,  leaving  no  children  to  survive  him,  her,  or 
them,  his,  her,  or  their  share  shall  be  divided  among  my  sur- 
viving children,  share  and  share  alike,  the  children  of  any 
deceased  child  to  take  the  same  share  his,  her,  or  their 
parents  woul'^  have  taken  if  living. 

"  Fourth.  All  the  rest  and  residue  of  my  estate  (real  and 
personal)  I  give,  devise,  and  bequeath  as  follows:  One-sixth 
part  thereof  unto  my  daughter,  Henrietta  Fahnestock,  her 
heirs  and  assigns;  one  twenty-fourth  part  thereof  unto  my 
son,  Charles  H.  Fahnestock,  which  shall  be  invested  by  my 
executors  in  mortgages  or  other  safe  securities,  the  interest  of 
which  shall  be  applied  by  them  to  his  support,  in  case  the 
United  States  government,  in  whose  care  he  now  is,  shall 
cease  to  care  for  or  support  him;  but  I  further  direct  my  ex- 
ecutors shall  send  him,  out  of  the  interest  of  the  foregoing 
bequest,  clothing  to  an  amount  not  exceeding  one  hundred 
dollars  per  annum.  At  his  death  the  foregoing  bequest  and 
accumulations  accruing  threon  shall  be  divided  among  his 
children,  share  and  share  alike.  One  twenty-fourth  part  to 
the  children  of  my  son,  Charles  H.  Fahnestock,  their  heirs 
and  assigns,  to  be  divided  among  them,  share  and  share 
alike.  One-sixth  part  thereof  unto  my  son,  Benjamin  S. 
Fahnestock,  his  heirs  and  assigns.  One-sixth  part  thereof 
unto  my  daughter,  Caroline  Ringold  Vandevoort,  her  heirs 
and  assigns.  One-sixth  part  thereof  unto  my  son  Vernon 
Fahnestock,  his  heirs  and  assigns.  One-sixth  part  thereof 
unto  Vernon  Fahnestock,  in  trust  for  my  son,  Levi  Fahne- 
stock, upon  the  trust  hereinafter  mentioned.  Unto  my 
grandson,  William  E.  Fahnestock,  and  my  granddaughter, 
Ida  May  Fahnestock,  children  of  my  son,  Walter  B.  Fahne- 
stock, deceased,  one-twelfth  part,  which  I  direct  my  execu- 
tors to  invest  in  good  mortgages,  real  estate,  or  other  safe 
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securities,  the  interest  or  income  of  which  they  shall  pay  to 
the  said  William  E.  Fahnestock  and  Ida  May  Fahnestock, 
Bhare  and  share  alike,  quarterly  during  their  natural  lives, 
and  at  the  death  of  either  of  them,  one  half  of  the  principal 
shall  be  paid  to  his  or  her  children;  but  in  case  of  the  death 
of  either  or  both  of  my  said  grandchildren,  leaving  no  chil- 
dren to  survive  them,  his,  her,  or  their  share  shall  be  divided 
among  my  surviving  children,  share  and  share  alike;  the 
children  of  any  deceased  child  to  take  the  same  share,  his, 
her,  or  their  parents  would  have  taken  if  living. 

"Fifth.  The  foregoing  bequests  and  devises  to  Vernon 
Fahnestock,  trustee  for  Levi  Fahnestock,  are  to  be  held  by 
him  on  the  following  trusts,  to  invest  such  sum  or  suras  as  he 
may  receive  from  time  to  time  in  the  settlement  of  my  estate, 
in  such  securities  as  in  his  judgment  he  may  deem  safe,  and 
to  change  investments  from  time  to  time,  and  to  pay  over  the 
income  therefrom  derived  to  said  Levi  from  time  to  time  dur- 
ing the  life  of  my  said  son  Levi,  without  the  power  of  assign- 
ment or  anticipation  on  the  part  of  my  said  son  Levi,  and 
without  liability  of  the  principal  or  income  for  the  debts,  lia- 
bilities, or  contracts  of  the  said  Levi,  and  without  liability  to 
execution  or  attachment  by  any  creditor  of  said  Levi;  and 
on  the  death  of  said  Levi,  leaving  child  or  children,  or  the 
children  of  child  or  children,  the  said  income,  dividends,  and 
profits  arising  from  the  said  trust  to  be  applied  to  the  educa- 
tion, maintenance  of  his  child  or  children,  and  on  the  arrival 
at  legal  age  of  his  said  child  or  children,  then  this  trust  to 
cease,  and  the  principal  of  the  same  to  be  paid  over  to  said 
child  or  children,  share  and  share  alike.  In  the  event  of  my 
child  Levi  dying,  leaving  no  child  or  children,  then  the  princi- 
pal to  revert  to  my  legal  heirs  in  the  same  proportions  as  be- 
queathed to  them  in  my  said  will. 

"  Sixth.  I  nominate  and  appoint  Alexander  V.  Verner  and 
my  son,  Benjamin  S.  Fahnestock,  executors  of  this,  my  will, 
and  I  hereby  give  them  two  years  after  my  decease  for  the  final 
settlement  of  my  estate;  but  in  case  my  executors,  for  good  and 
Bufficient  reason,  require  a  longer  time,  with  the  consent  of  a 
majority  of  my  heirs,  the  time  may  be  extended  two  years." 

S.  Schoyevy  Jr.^  and  W.  A.  Schmidt^  for  the  appellant. 

W.  B.  Rodgers  and  A.  K.  Stevenson,  for  the  appellee. 

McCoLLUM,  J.  This  is  an  appeal  from  a  decree  dismissing 
the  bill  of  Benjamin  S.  Fahnestock  for  the  partition  of  certain 
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real  estate  situate  in  the  second  ward  of  the  city  of  Pittsburgh, 
of  which  his  father,  Benjamin  L.  Fahnestock,  who  died  testate 
on  the  3d  of  January,  1888,  was  seised  in  fee.  It  was  alleged 
in  the  answer  that  by  the  provisions  of  the  will  of  Benjamin 
L.  Fahnestock  there  was  an  equitable  conversion  of  his  real 
estate  into  personalty.  The  case  was  set  for  hearing  on  bill 
and  answer,  which  together  contained  such  portions  of  the 
will  as  were  deemed  necessary  by  the  parties  to  a  proper  un- 
derstanding and  decision  of  the  question  raised.  It  is  not 
contended  that  the  words,  "I  hereby  empower  and  authorize 
my  executors  to  sell  all  ray  real  and  personal  property  at  pri- 
vate or  public  sale,  and  make  and  execute  deeds  in  fee  simple 
for  my  real  estate,"  standing  by  themselves,  operate  as  a  con- 
version, but  it  was  thought  by  the  learned  judge  of  the  court 
below,  and  it  is  insisted  by  the  appellees  here,  that  these 
words,  taken  in  connection  with  the  other  provisions  of  the 
will,  exhibit  a  clear  intention  and  purpose  on  the  part  of  the 
testator  that  his  real  and  personal  property  shall  be  converted 
into  money  for  investment,  and  the  collection  and  disburse- 
ment of  interest  or  income  in  accordance  with  his  directions 
therein,  and  further,  that  it  is  not  possible  to  execute  the  will 
according  to  its  terms  without  such  conversion  of  his  real 
estate. 

A  mere  naked  power  to  sell  real  estate  does  not  operate  as 
a  conversion  of  it  into  personalty,  but  such  power,  coupled 
with  a  direction  or  command  to  sell,  will  have  that  effect.  If 
a  testator  authorizes  his  executors  to  sell  his  real  estate,  and 
to  execute  and  deliver  to  the  purchasers  deeds  in  fee  simple  of 
the  same,  as  in  this  case,  and  it  is  clear  from  the  face  of  his 
will  that  it  was  his  intention  that  the  power  so  conferred  by 
him  should  be  exercised,  it  will  be  construed  as  a  direction 
to  sell,  and  operate  as  an  equitable  conversion.  If  in  addi- 
tion to  this  clear  intention  of  the  testator  it  plainly  appears 
that  effect  cannot  be  given  to  material  provisions  of  the  will 
without  the  exercise  of  this  power,  the  conclusion  is  irresisti- 
ble that  a  conversion  is  as  effectually  accomplished  by  the 
will,  and  the  duties  of  the  executors  under  it  are  the  same,  as 
if  it  contained  a  positive  direction  to  sell.  While  these  prin- 
ciples are  not  disputed  by  the  appellant,  he  contends  that 
they  are  not  applicable  to  this  case;  that  the  authority  given 
to  the  executors  to  sell  was  for  the  purpose  of  paying  the 
debts  of  the  testator,  and  as  these  have  been  paid  or  satisfac- 
torily arranged,  the  power  no  longer  exists.     We  cannot  agree 
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that  the  authority  given  to  the  executors  to  sell  the  real  estate 
was  limited  in  accordance  with  this  contention.  It  is  appa- 
rent on  the  face  of  the  will  that  the  testator  intended  his  prop- 
erty, real  and  personal,  should  be  converted  into  money,  for 
distribution,  investment,  and  the  collection  and  payment  of 
interest  or  income,  as  he  had  directed.  It  is  true  he  provided 
in  his  will  that  the  beneficiaries  named  therein  might  become 
purchasers,  in  the  manner  prescribed  by  him,  of  portions  of 
his  property,  and  receive  from  his  executors  deeds  in  fee 
simple  of  the  real  estate,  and  proper  transfers  of  the  personal 
property  so  purchased  by  them.  But  this  was  a  privilege 
which  they  have  not  exercised,  and  we  merely  refer  to  it  now 
as  showing  that  the  testator  did  not  intend  they  should  take 
title  to  any  portion  of  his  real  or  personal  property  except  as 
purchasers  of  it  from  his  executors. 

It  is  not  possible  to  execute  certain  provisions  in  the  third 
and  fourth  clauses  of  the  will  without  a  conversion  of  the  real 
estate,  as  well  as  the  personal  property,  into  money.  In  the 
one  third  of  his  real  and  personal  estate  given  to  his  widow 
during  her  life,  his  grandchildren,  William  E.  Fahnestock  and 
Ida  May  Fahnestock,  have  under  the  third  clause  of  the  will 
a  one-twelfth  part,  which  his  executors  are  required  to  invest 
in  good  mortgages,  real  estate  or  other  safe  securities,  and  to 
pay  over  to  the  said  William  E.  Fahnestock  and  Ida  May 
Fahnestock  the  interest  or  income  thereof  quarterly,  share 
and  share  alike,  daring  their  natural  lives.  In  the  residue 
of  his  real  and  personal  estate,  his  son,  Charles  H.  Fahnestock, 
is  given  by  the  fourth  clause  of  the  will  a  one-twenty-fourth 
part,  to  be  invested  by  the  executors  in  mortgages  or  other 
safe  securities,  the  interest  of  which  is  to  be  applied  by  them 
to  his  support,  in  case  the  United  States  government  shall 
cease  to  care  for  or  support  him;  and  William  E.  Fahnestock 
and  Ida  May  Fahnestock  have  a  one-twelfth  part,  to  be  in- 
vested, and  the  interest  or  income  of  it  to  be  paid  to  them  by 
the  executors  in  the  manner  and  during  the  period  provided 
for  in  the  third  clause  already  referred  to. 

As  there  can  be  no  final  settlement  of  the  estate,  in  accord- 
ance with  the  will,  until  the  power  conferred  upon  the  executor 
for  the  sale  of  the  real  and  personal  property  is  exercised, 
there  should  be  no  further  delay  in  the  execution  of  it.  This 
power  was  not  destroyed  by  the  default  of  the  executors;  it 
survived  their  failure  to  exercise  it  within  the  four  years 
allowed  by  the  sixth  clause  for  a  final   settlement  of  the 
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estate.  During  this  period  they  had  some  discretion  as  to 
the  time  of  its  exercise,  but  they  have  none  now.  The  speci- 
fications of  error  are  not  sustained. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  the 
appellant.  

Wills  —  Power  of  Sale  —  Equitable  Conversion  of  Realty  into  Pkb« 
SONALTT.  —  A  will  produces  an  equitable  conversion  of  realty  into  personalty 
when  it  devises  such  real  estate  to  the  executors,  and  gives  the  power  to  sell 
it  and  dispose  of  the  proceeds  among  designated  beneficiaries:  Greenland  v. 
Waddell,  116  N.  Y.  234;  15  Am.  St.  Rep.  400;  and  it  is  not  necessary  that 
an  express  declaration  to  that  efifect  be  made  in  the  instrument;  it  may  arise 
by  necessary  implication  from  the  nature  of  the  instrument  or  the  language 
employed:  Haward  v.  Peavey,  128  111.  430;  15  Am.  St.  Rep.  120,  and  note. 
But  equitable  conversion  of  realty  into  personalty  by  will,  so  as  to  cut  ofif 
heirs,  does  not  take  place  unless  the  executor  or  other  donee  of  the  power 
takes  the  fee  by  inevitable  implication,  or  such  fee  is  in  express  terms  con- 
ferred on  him:  Eneberg  v.  Carter,  98  Mo.  647;  14  Am.  St.  Rep.  664.  For  a 
further  discussion  of  this  subject,  see  note  to  McFadden  v.  Hefley,  13  Am. 
St.  Rep.  681,  and  extended  note  to  Fordy.  Ford,  5  Am.  St.  Rep.  141-148. 
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Wills  —  Construction  of  Precatory  Words.  — A  provision  in  a  will  that 
"  I  give  and  bequeath  to  my  wife  all  my  property,  real  and  personal, 
for  her  support  during  her  natural  lifetime;  any  remainder  at  her  de« 
cease  to  be  disposed  of  by  her  as  she  may  think  just  and  right  among 
my  children,"  imports  a  gift,  and  gives  to  the  wife  upon  the  death  of 
the  testator  a  fee  in  the  property  with  all  its  incidents,  including  the 
power  to  sell  and  to  devise.  The  words  referring  to  any  remainder  do 
not  limit  the  wife's  estate  or  the  preceding  words  of  gift,  but  are  preca- 
tory, and  do  not  create  a  trust  in  favor  of  the  children. 

Wills —  Creation  of  Trust.  — The  intention  of  a  testator  to  create  a  trust 
must  be  apparent  from  the  face  of  his  will,  apart  from  the  mere  existence 
of  words  of  trust  and  confidence,  or  none  will  be  deemed  to  exist. 

Wills  —  Precatory  Trusts,  When  not  Created.  — Mere  precatory  words, 
or  words  of  command  or  of  explanation,  contained  in  a  will,  are  not 
enough  to  create  a  trust,  or  to  establish  an  intention  not  to  be  gathered 
from  a  consideration  of  the  operative  words  upon  the  face  of  the  instru- 
ment. 

Louis  E.  Grim,  Henry  Hice,  andj)avid  S.  Naugle,  for  the  ap- 
pellants. 

Edward  B.  Daiigherty  and  William  B.  Cuthbertson,  for  the 
appellee. 

Williams,  J.     It  is  conceded  that  David  Boyle  was,  at  the 
time  of  his  death  in  1866,  the  owner  of  the  laud  in  controversy, 
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and  that  both  parties  to  this  action  claimed  title  under  him. 
The  plaintiff  seeks  to  recover,  as  one  of  the  children  and  heirs 
at  law,  his  distributive  share  in  his  father's  real  estate  under 
(the  intestate  laws.  The  defendants  rely  upon  the  last  will  and 
testament  of  David  Boyle,  by  the  terms  of  which  he  devised 
an  estate  in  this  land  to  his  wife.  If  that  estate  was  for  life 
only,  then  the  plaintiff  would  seem  to  be  entitled  to  a  verdict; 
but  if  it  was  an  estate  in  fee  simple,  then  the  defendants  are 
Jier  successors  in  title,  and  the  plaintiff  cannot  recover.  This 
controversy  depends,  therefore,  on  the  construction  of  the  will 
which  is  in  the  following  form:  "  As  to  my  worldly  goods,  af- 
ter my  just  debts  are  paid,  I  give  and  bequeath  to  my  loving 
wife  Rlioda  all  my  property,  real  and  personal,  for  her  sup- 
port during  her  natural  lifetime;  any  remainder  at  her  decease 
to  be  disposed  of  by  her,  as  she  may  think  just  and  right, 
among  my  children."  The  real  estate  consisted  of  a  one-half 
interest  in  a  farm  of  ninety  acres.  The  personal  estate  con- 
sisted of  three  cows,  some  farnjing  tools,  and  his  household 
furniture.  The  total  value  of  both  real  and  personal  estate 
was  probably,  at  the  time  of  testati  r's  death,  not  far  from  two 
thousand  dollars.  The  will  was  duly  probated,  and  the 
widow  took  possession  under  it.  She  used  the  property  for 
about  two  years  and  died.  By  her  will  she  divided  the  real 
estate  between  two  sons,  John  C.  and  Henry.  She  gave  the 
personal  estate  in  equal  parts  to  Andrew,  another  son,  and 
to  the  four  daughters.  The  plaintiff  was  at  this  time  in  Cal- 
ifornia, whither  he  had  gone  as  early  as  1857,  and  where  he 
had  continued  to  reside.  He  had  been  absent  for  eleven 
years  when  his  mother  made  her  will,  and  whether  she  knew 
that  he  was  living  does  not  appear.  She  did  not  name  hira 
in  her  will.  Mrs.  Boyle's  will  was  duly  proved,  and  John  C. 
and  Henry  went  into  possession,  and  they  and  those  holding 
under  them  have  remained  in  possession  from  the  death  of 
their  mother  in  1868  down  to  the  bringing  of  this  suit  in  1890. 
When  they  took  possession,  the  land  was  of  little  value,  and 
the  improvements  were  unimportant.  During  the  twenty-two 
years  that  had  elapsed  when  this  suit  was  brought,  two  lines 
of  railroad  had  been  built  over  this  little  farm.  The  region 
in  which  it  lies  had  been  developed,  and  the  value  of  the  land 
greatly  increased.  After  this  lapse  of  time  and  this  great 
change  in  the  value  of  the  property,  the  plaintiff  brings  his 
action  on  the  theory  that  his  father's  will  gave  to  his  mother 
only  a  life  estate  with  a  power  of  appointment  among  his 
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children  in  fee;  and  as  he  was  not  named  in  her  will,  the  ex- 
ecution of  the  power  of  appointment  was  for  that  reason  de- 
fective, and  no  title  passed  under  it.  Upon  the  death  of  Mrs. 
Boyle,  without  having  made  a  valid  appointment,  he  contends 
that  the  real  estate  descended  to  the  heirs  at  law  of  David 
Boyle,  of  whom  he  is  one,  and  he  asks  to  be  allowed  to  re- 
cover one-eighth  part  of  the  real  estate  of  which  his  father 
died  seised. 

The  question  thus  presented  is  over  the  estate  given  by  the 
will  of  David  Boyle  to  his  wife  Rhoda.  It  can  admit  of  no 
doubt  that  the  primary  object  of  the  testator's  solicitude  was 
his  wife.  Their  children  had  reached  maturity,  and  most  of 
them  were  settled  in  homes  of  their  own.  If  his  wife  sur- 
vived him,  she  would  need  the  care  and  support  that  he  could 
no  longer  provide  in  person.  He  accordingly  made  his  will, 
putting  all  that  he  had  into  her  hands  that  she  might  use  it 
"  for  her  support  during  her  natural  life."  The  words  of  the 
will  import  an  absolute  gift.  "  I  give  and  bequeath  to  my 
loving  wife,  Rhoda,  all  my  property,  real  and  personal."  The 
reason  he  gives  for  this  disposition  of  his  property  shows  that 
he  intended  to  invest  her  with  a  power  of  disposal,  for  he  ex- 
plains that  it  is  "for  her  support."  A  life  estate  in  his  undi- 
vided one  half  of  ninety  acres  would  have  been  practically 
valueless  to  her  in  the  condition  in  which  the  land  then  was. 
The  words  relied  upon  as  conferring  a  power  of  appointment 
show  with  equal  certainty  the  testator's  purpose  to  give  her  a 
power  of  sale  of  the  real  as  well  as  the  personal  property.  He 
says,  "any  remainder  at  her  decease,"  thus  clearly  indicating 
his  idea  that  there  might  be  nothing  at  all  left  to  go  to  any- 
one; but  if  anything  should  remain  of  the  estate  so  given  to 
his  wife,  he  expresses  a  wish  that  it  may  "be  disposed  of" 
not  in  a  manner  directed  by  him,  but  "by  her  as  she  may 
think  just  and  right  among  my  children."  There  is,  there- 
fore, a  power  of  sale  to  be  exercised  during  her  lifetime  for 
her  support,  and  a  power  to  dispose  by  will  of  "any  remain- 
der" left  unsold  and  unconsumed.  In  the  exercise  of  this 
power  of  disposition  she  is  not  bound  by  any  rule  of  distribu- 
tion which  the  testator  lays  down,  but  is  left  to  do  what,  in 
view  of  her  children's  circumstances  and  condition,  may  seem 
to  her  mother's  heart  right  and  just  when  she  comes  to  pre- 
pare her  will. 

This  view  of  the  will  is  conclusive  of  this  case.  It  gives  the 
widow  a  fee  with  all  its  incidents,  including  the  power  to  sell 
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and  the  power  to  devise,  accompanied  by  the  expressed  wish 
of  the  testator  that  if  anything  shall  be  left  unsold  it  may  go 
to  their  children.  Not  necessarily  in  equal  parts,  or  to  all 
the  children,  but  to  so  many  and  in  such  proportions  as  she 
may  determine,  when  the  time  comes,  to  be  "right  and  just." 
The  words  referring  to  "any  remainder"  do  not  limit  his 
wife's  estate  or  the  preceding  words  of  gift,  but  are  precatory. 
They  show  his  wish  that  if  anything  remains  out  of  the  little 
he  left  to  his  wife  it  may  go  to  their  children,  but  he  submits 
the  whole  subject  to  her  sense  of  right. 

It  is  suggested  that  the  words  of  trust  and  confidence  em- 
ployed by  the  testator  operate  to  destroy  her  estate  and  turn  her 
into  a  trustee  for  all  the  children,  so  that  she  could  not  change 
their  relative  rights  or  interfere  with  the  trust  estate  further 
than  to  use  its  income  during  her  natural  life.  But  words  of 
trust  and  confidence,  without  more,  do  not  create  a  trust  or 
turn  a  devisee  into  a  trustee.  The  intention  of  the  testator  to 
create  a  trust  must  be  apparent,  apart  from  the  mere  exist- 
ence of  words  of  trust  and  confidence,  or  none  will  be  held  to 
exist. 

The  history  of  the  rise,  decline,  and  fall,  in  this  state  of  the 
doctrine  that  words  of  confidence  import  a  trust,  is  illustrated 
in  the  several  cases  arising  under  Pennock^s  will.  The  doc- 
trine was  borrowed  several  centuries  ago  by  the  English  courts 
from  the  Roman  law,  and  was  first  recognized  and  applied  in 
this  state  in  C Gates's  Appeal,  2  Pa.  St.  129,  which  arose  upon 
Pennock's  will.  A  bequest  of  personal  estate  was  made  by 
the  testator  to  his  wife,  absolutely,  followed  by  these  words: 
"having  full  confidence  that  she  will  leave  the  surplus  to  be 
divided  at  her  decease  justly  among  my  children."  Upon 
these  words  it  was  held  that  the  widow  became  a  trustee  for 
the  children  so  that  she  could  not  use  the  corpus  of  the  gift 
to  her,  but  only  the  income  derived  therefrom.  A  few  years 
later  the  same  bequest  came  under  consideration  in  McKon- 
key^s  Appeal,  13  Pa.  St.  253,  and  it  was  then  held  that  the 
widow  was  not  restricted  in  the  use  of  the  bequest  to  her  by 
the  words  of  confidence,  but  only  in  the  disposition  of  the 
surplus  remaining  at  her  death.  The  conclusion  then  reached 
was  that  as  to  such  surplus  the  will  of  her  husband  clothed 
her  with  a  power  in  the  nature  of  a  trust,  so  that  all  the  chil- 
dren were  beneficiaries  and  entitled  to  share  to  some,  though 
not  necessarily  to  the  same,  extent  in  the  unconsumed  sur- 
plus of  the  gift  to  her.    Finally  in  Pennock's  Appeal,  20  Pa.  St. 
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268,  59  Am.  Dec.  718,  the  same  bequest  was  before  this  court 
for  the  third  time  and  the  doctrine  of  a  power  in  the  nature 
of  a  trust,  arising  from  words  of  confidence,  was  repudiated. 
The  last  vestige  of  the  Roman  doctrine  on  the  subject  was 
discarded,  and  in  a  well  reasoned  opinion  it  was  held  that  the 
gift  to  the  widow  was  absolute.  The  words  of  confidence  were 
precatory;  and  both  as  to  the  income  and  the  corpus  the 
power  of  the  widow  as  owner  was  without  limitation. 

Our  later  cases,  with  perhaps  one  or  two  exceptions,  in 
which  the  question  was  obscured  by  other  considerations,  have 
followed  Pennock's  Appeal.  In  Kinter  v.  Jenlcs,  43  Pa.  St.  445, 
the  testator  gave  the  residue  of  his  estate  to  his  wife  for  her 
use  and  comfort  and  to  be  disposed  of  as  she  pleased  at  her 
death,  '*  when  no  doubt  she  will  make  distribution  of  the  same 
among  our  children."  These  words  were  held  to  give  the 
wife  an  estate  in  fee  simple.  In  Becks'  Appeal,  46  Pa.  St. 
527,  the  testator  gave,  inter  alia,  an  annual  sum  to  be  paid  to 
his  wife  *'  for  house  rent."  The  executor  claimed  the  right  to 
withhold  this  annual  sum  for  such  years  as  the  widow  paid 
no  house  rent.  We  held  the  words,  "  for  house  rent,"  to  be 
explanatory  merely;  and  that  it  was  the  duty  of  the  executor 
to  pay  the  annual  sum  without  inquiring  what  was  done  with 
it.  A  similar  question  was  raised  in  Jauretche  v.  Proctor,  48 
Pa.  St.  466.  The  testator  gave  certain  real  and  personal  es- 
tate to  his  wife  absolutely,  but  added  "she  not  to  divest  her- 
self of  what  I  may  leave  her  until  after  her  death";  and 
directing  that  she  should  divide  what  then  remained  "in 
equal  shares  among  my  children."  It  was  contended  that 
under  the  terms  of  this  will  the  widow  took  a  life  estate  only, 
but  this  court  held  that  she  took  a  fee,  and  sustained  her  deed 
made  some  time  before  her  death.  A  still  stronger  case  was 
presented  in  the  Second  Reformed  Presbyterian  Church  v.  Dis- 
brow,  52  Pa.  St.  219.  The  testator  gave  real  estate  to  his  wife 
by  his  will  with  words  of  habendum,  "  to  have  and  to  hold 
and  enjoy  during  her  lifetime,  and  dispose  of  the  same  as 
shall  seem  best  unto  her."  In  the  following  clause  he  added: 
"  It  is  my  wish  and  desire  that  my  wife  will  leave  at  her 
death  the  property,  or  any  part  that  may  be  then  remaining 
in  her  hands,  for  the  benefit  of  young  men  studying  for  the 
ministry."  We  held  that  the  wife  took  a  fee  simple  and  that 
the  words  of  confidence,  expressive  also  of  his  desire,  did  not 
limit  her  estate  in  any  particular.  No  less  in  point  is  Bowlby 
V.  Thunder,  105  Pa.  St.  173.     In  that  case  the  testator  gave 
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his  estate  to  his  wife  absolutely.  Then  followed  words  of 
trust  and  confidence  that  she  would  divide  the  estate  at  her 
decease  among  their  children  and  grandchildren.  We  held 
these  words  to  be  precatory  and  the  estate  of  the  wife  a  fee. 
Paisley^ 8  Appeal^  70  Pa.  St.  153,  resembled  Becks^  Appeal^  46 
Pa.  St.  527.  The  testator  followed  the  words  of  gift  employed 
in  his  will  by  words  explanatory  of  his  purpose  in  making  the 
gift.  The  explanatory  words  were  held  to  have  no  effect  upon 
the  gift. 

In  Hopkins  v.  Glunt,  111  Pa.  St.  287,  the  testator  followed 
the  words  of  gift  with  words  that  were  strongly  precatory  and 
it  was  contended  that  they  qualified  the  gift.  This  conten- 
tion was  not  sustained,  but  the  general  rule  was  stated  to  be: 
"After  an  unqualified  devise  by  the  testator,  precatory  words 
to  his  devisee  cannot  defeat  the  estate  previously  granted." 

Nor  will  words  declaratory  of  the  testator's  opinion  or  un- 
derstanding have  that  effect.  Thus  in  Mclntyre  v.  Mclntyre, 
123  Pa.  St.  329,  10  Am.  St.  Rep.  529,  testator  gave  certain 
real  estate  to  his  wife  and  then  added:  "She  will  not  have 
power  to  sell,  but  may  leave  the  same  to  her  children."  This 
court  did  not  adopt  the  testator's  view  of  the  legal  effect  of 
his  devise,  but  held  that  she  bad  full  power  to  sell.  Perhaps 
the  latest  case  on  this  subject  is  Good  v.  Fichthorn,  144  Pa. 
St.  287,  27  Am.  St.  Rep.  630.  The  testator  in  that  case  as 
in  the  case  under  consideration  gave  his  entire  estate  to  his 
wife.  In  case  she  did  not  consume  the  whole  estate  he  made 
the  following  direction:  "I  do  hereby  enjoin  and  direct  her" 
to  make  a  will  and  divide  the  remainder  in  a  manner  which 
he  proceeded  to  indicate.  We  held  in  an  opinion  by  our 
Brother  Mitchell,  which  fully  sustained  the  judgment,  that 
words  of  command  addressed  by  the  devisor  to  the  devisee 
are  as  ineffectual  to  reduce  a  fee  to  an  estate  for  life,  as  pre- 
catory or  explanatory  words.  This  does  not  disturb  the  rule 
that  words  importing  a  fee  may  be  limited  in  their  operation 
and  the  estate  reduced,  where,  upon  the  whole  will,  it  is  clear 
that  the  testator  intended  only  a  life  estate,  as  was  the  case 
in  Urich  v.  Merkel,  81  Pa.  St.  332;  but  what  we  now  say  is 
that  mere  precatory  words,  or  words  of  command,  or  words 
of  explanation,  are  not  enough  to  establish  an  intention  that 
is  not  to  be  gathered  from  a  consideration  of  the  operative 
words  upon  the  face  of  the  instrument. 

In  the  case  before  us  the  intent  of  the  testator  appears  from 
the  apt  words  of  gift  employed,  and  from  the  explanatory 
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words  in  immediate  connection.  If  these  words  were  trans- 
ferred from  the  close,  to  the  beginning  of  the  words  of  gift, 
the  sentence  would  read  thus:  "  For  the  support  of  my  loving 
wife  Rhoda  during  her  natural  life  I  give  her  all  my  property 
real  and  personal."  Such  transposition  to  aid  in  reaching  a 
testator's  intention  was  adopted,  and  the  practice  sanctioned, 
in  MerkeVs  Appeal,  109  Pa.  St.  235,  where  the  order  of  the 
bequests  was  changed  in  order  to  ascertain  the  testator's  pur- 
pose. 

The  appellee  places  much  reliance  on  Follweiler^s  Appeal, 
102  Pa.  St.  581,  and  Cox  v.  Sims,  125  Pa.  St.  522,  but  they  do 
not  sustain  his  position.  In  Follweiler^s  Appeal,  102  Pa.  St. 
581,  the  testator's  gift  of  his  real  and  personal  estate  to  his 
wife  was  made_in  express  terms  for  life  only,  and  the  devise 
was  construed  in"*accordance  with  the  words  of  the  devisor. 
In  Cox  V.  Sims,  125  Pa.  St.  522,  the  testator  gave  certain  real 
and  personal  estate  to  his  wife,  "to  have  and  hold  ^the  same 
for  and  during  the  whole  period  of  her  natural  life,"  and  then 
devised  the  remainder  to  his  children  share  and  share  alike. 
We  held  the  devise  over  was  good  as  to  the  real  estate  and 
took  effect  upon  the  termination  of  the  wife's  life;  but  that  it 
was  bad  as  to  the  personal  estate,  since  an  absolute  gift  of 
personalty  for  life  clothes  the  donee  with  all  the  attributes  of 
ownership.  It  is  therefore  apparent  that  these  cases  are  in 
entire  harmony  with  Pennock's  Appeal,  20  Pa.  St.  268;  59 
Am.  Deo.  718,  and  the  long  line  of  cases  in  which  it  has  been 
followed. 

As  the  title  to  David  Boyle's  real  and  personal  estate  passed 
to  his  wife  under  his  will,  and  to  the  defendants  or  those  un- 
der whom  they  claim  by  virtue  of  her  will,  the  plaintiff  has 
no  title  whatever,  and  the  consideration  of  the  other  questions 
raised  becomes  unimportant. 

The  judgment  is  reversed. 

Trhsts  —  Pkecatort  —  Do  not  Ariss  when.  — If  property  Is  given  for 
the  absolute  benefit  of,  or  to  be  at  the  disposal  of  the  donee,  especially  if  the 
donee  be  a  parent,  no  trust  will  arise  from  subsequent  words,  showing  that 
the  maintenance  of  children  was  the  motive  of  the  gift:  Seamonda  v.  Hodge, 
36  W.  Va.  304;  32  Am.  St.  B.ep.  854,  and  note  with  cases  collected  discuss- 
ing the  creation  of  precatory  trusts:  Chod  v.  Fichthom,  144  Pa.  St.  287;  27 
Am.  St.  Rep.  630.  See  note  to  Mclntyre  v.  Mclntyre,  10  Am.  St.  Rep.  532, 
also  extended  notes  to  Knox  v.'^Knox,  48  Am.  Rep.  494,  and  Harriton  v. 
Harriton.  44  Am.  Deo.  372. 
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Collins  v.  Dispatch  Publishing  Company. 

[162  Pennsylvania,  187.] 

LiBBL  —  DKFiirrnoir.  — Any  publication,  injurious  to  the  social  character  of 
another  and  not  shown  to  be  true,  or  to  have  been  justifiably  made,  is 
actiouable  as  a  false  and  malicious  libel.  In  other  words  a  malicious 
defamation  expressed  in  print  or  writing,  or  by  signs  or  pictures 
tending  to  blacken  the  memory  of  the  dead,  with  intent  to  provoke 
the  living,  or  to  injure  the  reputation  of  one  who  is  alive  and  thereby 
expose  him  to  public  hatred,  contempt,  or  ridicule,  or  to  deny  to  him 
the  possession  of  some  worthy  quality  as  every  man  is  a  priori  to  be 
taken  to  possess  is  libelous. 

Libel  —  Presumption. — Injury  to  Reputation  maybe  either  presumed 
from  the  nature  of  the  words  themselves,  or  proved  by  evidence  of  their 
consequences,  and  the  presumption  that  words  are  defamatory  arises 
much  more  readily  in  cases  of  libel  than  in  cases  of  slander. 

Libel  —  Innuendo  Question  for  Court  and  Jury. — The  meaning  of 
dubious  words  may  be  averred  by  innuendo,  and  the  truth  of  the  innu- 
endo is  for  the  jury;  but  the  quality  of  an  alleged  libel,  as  it  stands  upoa 
the  record,  either  simply,  or  as  explained  by  averments  and  innuendoes, 
is  purely  a  question  of  law  for  the  court,  and  in  civil  cases  it  is  bound 
to  instruct  as  to  whether  or  not  the  publication  is  libelous,  supposing 
the  innuendoes  to  be  true. 

Libel  —  Malice  when  Inferred.  —  When  a  publication  considered  either 
by  itself  or  in  connection  with  extrinsic  facts,  is  defamatory,  malice  is 
an  inference  of  law  which  the  jury  are  bound  to  find  according  to  the 
direction  of  the  court. 

Libel  —  Actionable  Words. — A  publication  containing  the  following 
words  is  libelous  and  actionable yer  se:  "  Complaints  from  outside  parties 
were  sent  to  the  department,  one  asking  for  his  dismissal  on  account  of 
intimacy  with  a  well  known  young  local  elocutionist,"  These  words  do 
not  need  the  aid  of  aa  innuendo. 

Libel.  — The  Office  of  an  Innuendo  is  to  aver  the  meaning  of  the  lan- 
guage published;  but,  if  the  common  understanding  of  mankind  takes 
hold  of  the  published  words  and  at  once,  without  difficulty,  applies  a 
libelous  meaning  to  them,  an  innuendo  is  not  needed  and  if  used  may  be 
treated  as  surplusage. 

Trespass  for  libel  based  on  the  following  publication  in  a 
newspaper:  "About  six  weeks  ago  Mr.  Collins's  removal  was 
threatened  on  account  of  his  personal  habits.  Postal  Inspector 
Campbell  left  here  then  with  the  intention  of  having  Mr.  Col- 
lins removed,  but  the  matter  was  smoothed  over  by  Superin- 
tendent Collins  promising  to  completely  reform  ....  Com- 
plaints from  outside  parties  were  sent  to  the  department,  one 
asking  for  his  dismissal  on  account  of  intimacy  with  a  well- 
known  young  local  elocutionist.  Mr.  Collins  is  a  thoroughly 
competent  man  in  postal  matters,  but  the  department  has  ap- 
parently taken  exceptions  to  either  his  recent  actions  or  his 
personal  habits."  Judgment  of  nonsuit  was  rendered  against 
plaintiff  and  he  appealed. 


Jan.  1893,]     Collins  v.  Dispatch  Publishing  Co.  637 

James  S.  Young  and  S.  U.  Trent^  for  the  appellant. 
A.  M.  Brown,  for  the  appellee. 

Sterrett,  J.  As  defined  in  Pittoc/c  v.  O'Neill,  63  Pa.  St. 
258,  3  Am.  Rep.  544,  a  libel  is  "  any  malicious  publication, 
written,  printed,  or  painted,  which  by  words  or  signs  tends  to 
expose  a  man  to  ridicule,  contempt,  hatred,  or  degradation  of 
character."  This  definition  has  been  employed  in  several 
other  cases,  among  which  are  Neeh  v.  Hope,  111  Pa.  St.  145, 
and  Barr  v.  Moore,  87  Pa.  St.  391,  30  Am.  Rep.  367.  In  the 
latter  it  was  supplemented  by  the  conclusion  drawn  from  a 
consideration  of  numerous  authorities  on  the  subject  in  1  Am. 
Lead.  Cas.  115,  viz.:  "that  any  publication,  injurious  to  the 
social  character  of  another  and  not  shown  to  be  true,  or  to 
have  been  justifiably  made,  is  actionable  as  a  false  and  mali- 
cious libel."  A  still  more  comprehensive  definition,  based  on 
many  well  considered  cases,  is  that  given  in  13  Am.  &  Eng. 
Ency.  of  Law,  294:  "A  malicious  defamation  expressed  in  print 
or  writing,  or  by  signs  and  pictures,  tending  to  blacken  the 
memory  of  the  dead,  with  an  intent  to  provoke  the  living,  or 
to  injure  the  reputation  of  one  who  is  alive  and  thereby  ex- 
pose him  to  public  hatred,  contempt,  or  ridicule.  It  may  be 
said  generally  that  language  in  writing  is  libelous  which  de- 
nies to  a  man  the  possession  of  some  such  worthy  quality  as 
every  man  is  a  priori  to  be  taken  to  possess,  or  which  tends 
to  bring  a  party  into  public  hatred  or  disgrace,  or  to  degrade 
him  in  society." 

As  is  well  said  in  Odgers  on  Libel,  1,  "The  right  of  every 
man  to  have  his  good  name  maintained  unimpaired  is  ^  &  jus 
in  rem,  a  right  absolute  and  good  against  all  the  world.' 
Words  which  produce  any  perceptible  injury  to  the  reputation 
of  another  are  called  defamatory,  and  such  written  or  printed 
and  published  words,  if  false,  constitute  a  libel.  Words,  pic- 
tures, or  signs,  which  on  their  face  'must  injure  the  reputa- 
tion of  the  person  to  whom  they  refer,  are  clearly  defamatory, 
and,  if  false,  are  actionable  without  proof  that  any  particular 
damage  has  followed  from  their  use'":  Odgers  on  Libel,  1. 

The  fact  that  words  employed  by  a  defendant  in  any  par- 
ticular case  have  perceptibly  injured  the  plaintiff's  reputation, 
may  be  either  presumed  from  the  nature  of  the  words  them- 
selves, or  proved  by  evidence  of  their  consequences.  For  ob- 
vious reasons,  the  presumption  that  words  are  defamatory 
•rises  much  more  readily  in  cases  of  libel  than  in  cases  of 
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Blander.  Many  words,  which  if  printed  and  published  would 
be  presumed  to  have  injured  the  plaintiff's  reputation,  will 
not  be  actionable  per  Be,  if  merely  spoken.  A  slander  may  be 
uttered  in  the  heat  of  the  moment,  and  be  almost  as  quickly 
forgotten,  while  the  same  words,  written  and  published,  not 
only  show  greater  deliberation  and  malice,  but  are  almost  cer- 
tain to  inflict  greater  and  more  enduring  injury.  "  Vox  emissa 
volat;  litera  scripta  manet":  Odgers  on  Libel,  2,  3. 

Where  words  are  of  dubious  import  the  plaintiff  may  aver 
their  meaning  by  innuendo,  and  the  truth  of  the  innuendo  is 
for  the  jury ;  but  the  quality  of  an  alleged  libel,  as  it  stands 
upon  the  record,  either  simply,  or  as  explained  by  averments 
and  innuendoes,  is  purely  a  question  of  law  for  the  court;  and 
in  civil  cases  the  court  is  bound  to  instruct  the  jury  as  to 
whether  the  publication  is  libelouc,  supposing  the  innuendoes 
to  be  true.  If  the  publication,  considered  either  by  itself  or 
in  connection  with  extrinsic  facts,  be  defamatory,  malice  is 
an  inference  of  law  which  the  jury  are  bound  to  find  accord- 
ing to  the  direction  of  the  court:  Fittock  v.  O^Neill,  63  Pa.  St. 
258;  3  Am.  Rep.  544. 

Applying  these  elementary  principles  to  the  facts  disclosed 
by  the  record,  and  which  the  evidence  tended  to  prove,  the 
obvious  conclusion  is  that  a  proper  case  for  submission  to  the 
jury  was  presented,  and  that  the  learned  court  erred  in  refus- 
ing to  take  off  the  nonsuit. 

The  statement  of  claim,  on  which  the  issues  of  fact  were 
raised  by  defendant's  plea,  is  sufficient  both  in  form  and  in 
substance.  Since  the  procedure  act  of  1887,  abolishing  special 
pleadings,  less  formality  than  theretofore  is  required  in  stating 
a  cause  of  action.  Considered  in  connection  with  other  por- 
tions of  the  article  of  which  they  form  a  part,  the  words  com- 
plained of  are  clearly  defamatory,  even  without  the  aid  of  an 
Innuendo.  In  its  ordinary  signification,  and  as  generally  ap- 
plied to  persons,  the  word  "intimacy"  would  be  understood 
to  mean  a  proper  friendly  relation  of  the  parties;  but,  as  em- 
ployed in  the  article  referred  to,  it  has,  and  evidently  was  in- 
tended to  have,  a  very  different  meaning.  It  conveys  the  idea 
of  an  improper  relation,  an  intimacy  at  least  disreputable  and 
degrading,  and  tending,  to  such  an  extent,  to  unfit  the  plaintiff 
for  the,  position  he  held,  that  "  outside  parties  "  were  prompted 
to  make  complaint  to  the  post  oflice  department  and  request 
his  dismissal.  It  is  impossible  to  read  the  article  without 
being  constrained  to  reach  that  conclusion.     O-^  their  face, 
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without  more,  the  words  complained  of  are  defamatory  and 
actionable.  In  the  statement  they  are  laid  with  an  innuendo 
which,  if  true,  intensifies  and  greatly  aggravates  their  mean- 
ing. As  was  said  in  Hayes  v.  Press  Co.,  127  Pa.  St.  648,  14 
Am.  St.  Rep.  874:  "The  office  of  an  innuendo  is  to  aver  the 
meaning  of  the  language  published;  but,  if  the  common  un- 
derstanding of  mankind  takes  hold  of  the  published  words 
and  at  once,  without  difficulty,  applies  a  libelous  meaning  to 
them,  an  innuendo  is  not  needed,  and  if  used  may  be  treated 
as  surplusage."  In  this  case  there  was  some  evidence  tend- 
ing to  sustain  the  meaning  averred  in  the  innuendo.  But  as 
already  stated  the  words  upon  their  face,  without  invoking 
the  aid  of  the  innuendo,  are  defamatory  and  actionable;  and 
if  the  case  had  gone  to  the  jury,  they  should  have  been  so 
instructed. 

The  publication  of  the  article  containing  the  alleged  libel- 
ous matter  was  so  clearly  shown  that  the  fact  cannot  be 
doubted;  and  it  is  equally  clear  that  the  plaintiff  is  the  person 
therein  referred  to.  For  these  and  other  reasons  that  might 
be  suggested  we  think  the  case,  as  presented  in  the  record,  is 
not  one  in  which  a  judgment  of  nonsuit  should  be  sustained. 

Judgment  reversed  and  a  procedendo  awarded. 


Libel  —  Definition.  — A  libel  ia  defined  as  a  publication  made  in  a  spirit 
of  malice,  by  writing,  signs,  or  pictures  imputing  to  another  something  which 
tends  to  injure  his  reputation,  to  disgrace  or  degrade  him  in  society,  and  to 
lower  him  in  the  esteem  and  opinion  of  the  world,  or  to  bring  him  into  pub- 
lic hatred,  contempt  or  ridicule:  Cole  v.  Neustadter,  22  Or.  191;  Jones  v. 
Oreeley,  25  Fla.  629;  Delaware  etc.  Ins.  Co.  v.  Croasdale,  6  Houst.  181.  The 
foregoing  definition  in  part  or  in  whole  may  be  found  in  the  following  auth- 
orities: Hardy  v.  Williamson,  86  Ga.  551;  22  Am.  St.  Rep.  479;  Morey  v. 
Morning  Journal  Ass'n,  123  N.  Y.  207;  20  Am.  St.  Rep.  730,  and  note;  Wil- 
liams V.  Davenport,  42  Minn.  393;  18  Am.  St.  Rep.  519,  and  note;  Cerveny  v. 
Chicago  etc.  News  Co.,  139  111.  345;  Hohton  v.  Boyle,  46  Minn.  432;  Allen  v. 
Wortham,  89  Ky,  485.  See  also  extended  note  to  McAllister  v.  Detroit  Free 
Press  Co.,  15  Am.  St.  Rep.  333. 

Libel  —  Injury  Presumed. — It  is  presumed  without  proof  of  damages, 
that  the  unauthorized  publication  of  actionable  words,  charging  a  crime,  in- 
jures the  character,  reputation,  and  mental  feelings  of  the  party  against  whom 
the  libel  is  directed:  Belo  v.  Fuller,  84  Tex.  450;  31  Am.  St.  Rep.  75,  and 
note;  Byam  v.  Collins,  111  N.  Y.  143;  7  Am.  St.  Rep.  726,  and  note;  note  to 
McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  339. 

Libel  —  Malice  When  Implied.  —  From  a  libelous  publication  the  law 
implies  malice:  Byam  v.  Collins,  111  N.  Y.  143;  7  Am.  St.  Rep.  726,  and 
note;  Bradstreet  Co.  v.  Gill,  72  Tex.  115;  13  Am.  St.  Rep.  768,  and  note;  Ram- 
sey V.  Cheek,  109  N.  C.  270;  note  to  McAllister  v.  Detroit  Free  Press  Co.,  15 
Am.  St.  Rep.  338. 
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LiBKL  —  Offiob  or  Innuendo,  —  The  office'of  the  innuendo  fa  to  aver  the 
meaning  of  the  language  published:  Hayea  v.  Press  Co.,  127  Pa.  St.  642;  14 
Am.  St.  Rep.  874;  Bourreaeau  v.  Detroit  etc.  Journal  Co.,  63  Mich.  425;  6  Am. 
8t,  Rep.  320,  and  especially  note.  The  ofl&ce  of  the  innuendo  is  to  define  the 
defamatory  meaning  the  plaintiff  put  upon  the  words:  Price  v.  Conway,  134 
Pa.  St.  340;  19  Am.  St  Rep.  704;  Randall  \.  Evening  Nem  Ats'n,  79  Mich. 
268. 


Commonwealth  v.  Dalzell. 

[152  Pennsylvania  State,  217.] 

Corporations  —  Right  to  Vote  Stock. — In  the  absence  of  statute  or 
agreement,  the  right  to  vote  stock  as  between  the  corporation  and  the 
person  endeavoring  to  vote  it  follows  the  legal  title  of  which  the  certifi* 
cates  and  the  stock  book  are  prima/acie  evidence. 

Corporations  —  Pledge  ov  Stock  as  Collateral  —  Right  to  Vote.  — 
When  corporate  stock  is  pledged  as  collateral  security,  the  question 
whether  the  debtor  or  creditor  shall  vote  it,  depends  upon  the  terms  on 
which  the  pledge  is  made,  and  in  the  absence  of  agreement  between  the 
parties  the  right  to  vote  follows  the  legal  title. 

Corporations  —  Right  of  Pledgee  to  Vote  Stock. — When  the  by-laws 
of  a  corporation  provide  that  all  persons  holding  shares  "either  in  their 
own  right,  or  as  trustees,"  shall  have  a  right  to  vote,  a  person  who  is 
admitted  to  hold  stock  as  pledgee,  and  who  appears  from  the  corporate 
books  to  hold  it  as  trustee,  is  entitled  to  vote  it,  in  the  absenee  of  an 
agreement,  showing  a  reservation  of  that  right  to  the  pledgor. 

Corporations  —  Right  op  Pledgee  to  Vote  Stock. — A  statute  which 
provides  that  upon  the  objection  of  a  stockholder  to  the  vote  of  stock  at 
a  corporation  election,  the  judges  thereof  "shall  inquire  and  determine 
summarily  whether  the  name  on  the  books  is  that  of  the  absolute  and 
honafide  owner  thereof  or  of  a  holder  of  the  same,  as  executor,  adminis* 
trator,  guardian,  or  as  trustee  created  by  last  will,  or  by  decree  of  court, 
and  if  not  the  vote  so  tendered  shall  be  rejected,"  does  not  include  a 
pledge  of  stock  with  no  express  agreement  as  to  voting  power,  and  if  the 
pledgee  is  otherwise  entitled  to  vote  it  he  may  do  so  notwithstanding 
such  statute.  The  enumeration  of  owners  and  trustees  in  such  statute 
is  not  meant  to  be  exhaustive  and  exclusive,  nor  a  mandatory  direction 
to  reject  all  other  votes. 

Quo  WARRANTO  to  determine  the  validity  of  a  corporation 
election  of  directors.  At  such  election  one  Eberhardt  claimed 
the  right  to  vote  stock  by  proxy,  such  stock  being  held  by 
Watson  and  Wood  as  trustees,  and  so  registered  on  the  cor- 
poration books.  The  right  to  vote  the  stock  was  denied  and 
the  votes  rejected.  If  received  they  would  have  changed  the 
result  of  the  election.  Judgment  for  the  defendants  and  the 
plaintiff  appealed.     Other  facts  appear  from  the  opinion. 

John  D.  and  Thomas  M.  Brown  for  the  appellant. 

4.  M.  Neeper  and  F.  M,  Magee  for  the  appelleea. 
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Mitchell,  J;  The  right  of  voting  stock  at  corporate  elec- 
tions is  an  incident  of  ownership,  to  be  exercised,  of  course,  in 
the  mode  and  under  the  restrictions  prescribed  by  the  charter 
and  by-laws,  but,  nevertheless,  a  part  of  the  stockholder's 
property,  inherent  in  him  by  virtue  of  his  title.  As  said  by 
the  present  chief  justice,  in  Tunis  v.  Hestonville  Ry  Co.,  30 
Week.  Not.  Gas.  96:  "The  right  of  voting  stock  is  inseparable 
from  the  right  of  ownership.  The  one  follows  as  a  sequence 
from  the  other,  and  the  right  to  vote  cannot  be  separated 
from  the  ownership  without  the  consent  of  the  legal  owner." 
But  though  the  person  who  votes  must  be  an  owner,  "it  does 
not  follow  that  he  must  be  the  only  one.  If,  for  instance, 
stock  is  pledged  as  a  collateral,  whether  the  debtor  or  creditor 
shall  vote  depends  on  the  terms  on  which  the  pledge  is  made. 
The  power  is,  under  these  circumstances,  necessarily  to  some 
extent  severed  from  the  ownership,  and  the  parties  may  con- 
sequently determine  on  which  side  it  sliall  lie":  Hare,  P.  J., 
Shelmerdine  v.  Welsh,  47  Leg.  Int.  26.  In  the  absence  of  any 
agreement  between  the  parties  on  this  point,  it  would  seem 
that  the  right  to  vote  should  follow  the  legal  title.  If  that 
was  allowed  to  remain  in  the  pledgor,  his  right  to  vote  could 
not  be  questioned;  while,  on  the  other  hand,  if  the  legal  title 
was  transferred  to  the  pledgee,  his  prima  facie  right  would  be 
equally  clear.  It  was  held  in  Aultman's  Appeal,  98  Pa.  505 
(516),  that  the  pledgee  of  stock  as  collateral  transferred  and 
standing  in  his  name  is,  as  to  the  corporation,  the  legal  owner, 
and  liable  for  assessments,  etc.,  just  as  if  he  was  the  actual 
beneficial  owner.  If  he  is  thus  charged  with  the  burdens  of 
ownership,  it  would  seem  to  follow  that  he  is  entitled  to  the 
corresponding  rights  and  privileges. 

These  being  the  rights  of  the  parties  under  the  common 
law,  we  have  now  to  consider  the  effect  upon  them  of  the  act 
of  May  7,  1889,  P.  L.  102.  It  is  entitled,  "An  act  defining 
evidence  of  stock  ownership  in  corporations,  and  for  deter- 
mining the  right  to  vote  thereon,"  and  begins  by  declaring 
that  "the  certificate  of  stock  and  transfer  books,  or  either, 
....  shall  be  prima  facie  evidence  of  the  right  to  vote 
thereon  by  the  person  named  therein  as  the  owner."  So  far 
this  is  merely  declaratory  of  the  existing  law,  but  it  then 
proceeds,  that  upon  objection  by  an  actual  stockholder,  the 
judges  of  the  election  shall  inquire  and  determine  summarily 
whether  the  name  on  the  books  is  "  that  of  the  absolute  and 
bona  fide  owner  thereof,  or  of  a  holder  of  the  same  as  execu- 

AH.  ST.  Rep.,  VoL  XXXIV.  —41 


642  Commonwealth  v.  Dalzell.  [Penn. 

tor,  administrator,  guardian,  or  as  trustee  created  by  last  will 
and  testament  or  by  decree  of  court.  If  not,  then  the  vote  or 
votes  so  tendered  shall  be  rejected."  The  critical  question  that 
arises  on  the  first  glance  of  this  act  is,  whether  the  enumeration 
of  owners  and  trustees  is  meant  to  be  exhaustive  and  exclusive, 
and  the  direction  to  reject  all  other  votes  mandatory.  It  is 
at  once  apparent  that  this  direction  cannot  be  taken  literally 
without  consequences  of  the  most  sweeping  and  dangerous 
character.  Whole  classes  of  stockholders,  whose  rights  are 
as  indisputable  as  any  of  those  named,  would  be  disfran- 
chised. Thus  no  trustee,  unless  created  by  will  or  decree  of 
court,  is  to  have  his  vote  received,  and  the  whole  class  of 
trustees  under  deeds,  however  carefully  framed  for  the  pro- 
tection of  the  separate  estates  of  married  women,  or  the  man- 
agement of  estates  during  minority,  lunacy,  insolvency,  or 
spendthrift  lives,  and  trustees  of  the  funds  of  public  or  pri- 
vate charities  which  may  have  corporate  stock  among  their 
investments,  would  be  entirely  excluded  from  any  vote  in  the 
management  of  the  property  committed  to  their  charge,  and 
it  is  doubtful  if  any  partner,  manager  of  a  limited  or  joint 
stock  company,  or  officer  of  a  corporation  holding  stock  of 
other  corporations,  could  be  brought  under  the  literal  descrip- 
tion of  "  absolute  and  bona  fide  owner,"  while  they  are  cer- 
tainly not  trustees  created  by  will  or  by  decree  of  court.  The 
rights  in  all  these  cases  are  as  unquestionable,  as  absolute, 
and  as  much  entitled  to  exercise  and  protection  as  any  of 
those  expressly  named  in  the  act.  It  is  not  supposable  that 
the  legislature,  even  if  it  could  do  so  constitutionally,  meant 
to  strike  them  down  in  this  indirect  and  summary  way. 
They  are  rights  of  property,  and  can  only  be  taken  away,  if 
at  all,  by  the  clearest  and  most  imperative  language.  The 
statute  is  very  loosely  and  improvidently  drawn,  and  there  is 
no  construction  of  it  entirely  free  from  difficulty;  but  it  is  far 
more  reasonable  to  suppose  that  the  legislature  had  another 
and  different  intent.  Corporate  interests  had  grown  so  large, 
and  the  conflict  of  opposing  views  of  internal  management  at 
times  so  violent,  that  elections  not  unfrequently  became  mat- 
ters of  public  concern.  Our  recent  reports  show  a  number  of 
appeals  to  the  equitable  powers  of  the  courts  not  only  to  de- 
cide questions  of  voting  rights,  but  to  take  entire  charge  of 
corporate  elections.  One  such,  involving  enormous  amounts 
of  capital  and  great  public  interests,  came  to  this  court  in 
Oowen'8  Appeal,  10  Week.  Not.  Gas.  85.     Corporate  elections 
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cannot  be  stopped  to  settle  nice  questions  of  legal  title,  and  it 
is  important  to  the  interests  of  the  corporations  that  their 
elections  should  proceed  under  their  own  rules  and  with  their 
own  ofl&cers.  This  statute  appears  to  us  as  an  outgrowth  of 
that  state  of  affairs,  an  effort  in  the  direction  of  regular  and 
orderly  elections,  to  afford  means  of  speedy  and  present  de- 
termination of  questions  of  voting  as  they  arise,  and  as  they 
may  affect  the  interests  of  the  corporations,  a  directory  estab- 
lishment of  the  prima  fades  in  the  enumerated  cases  for  the 
guidance  of  the  election  officers,  but  not  intended  to  interfere 
with  the  privileges  of  individual  owners  or  the  by-laws  of  cor- 
porations, and  certainly  not  to  take  away  or  settle  finally  any 
legal  rights.  The  enumeration  of  executors,  administrators, 
guardians,  and  trustees  created  by  will  or  by  decree  of  court 
was  in  pursuance  of  this  purpose,  and  was  meant  to  afford  a 
general  prima  facie  rule  for  such  cases. 

That  the  existence  of  other  trustees,  not  within  the  classes 
named,  was  not  meant  to  be  disregarded,  appears  by  the  second 
section,  which  prescribes  that  when  a  pledgor  of  stock  as  col- 
lateral for  a  debt  has  reserved  the  right  to  vote  upon  it,  his 
vote  shall  be  received.  This  also  is  only  declaratory  of  the 
law  as  it  stood  before.  But  the  case  of  a  pledge  with  no  ex- 
press agreement  as  to  the  voting  power,  was  not  provided  for. 
Whether  this  was  merely  through  inadvertence  or  purposely, 
because  questions  of  much  nicety  may  arise  in  such  cases, 
where  rights  will  be  dependent  on  the  exact  circumstances, 
it  is  not  material  to  inquire.  The  act  makes  no  express  pro- 
vision for  such  cases,  and  they  must  be  decided  upon  the 
common  law.  The  general  rule  is  that  as  between  the  cor- 
poration and  the  person  offering  to  vote,  the  right  follows  the 
legal  title,  of  which  the  certificates  and  the  stock  books  are 
the  prima  facie  evidence.  By-laws  may  establish  a  different 
rule,  and  there  may  be  special  circumstances  to  change  the 
equities  as  to  individuals  or  even  as  to  the  corporation:  See 
Morawetz  on  Corporations,  and  the  cases  cited,  sec.  483; 
Biddle  on  Stock  Brokers,  342;  Spelling  on  Private  Corpora- 
tions, sec.  380;  Beach  on  Private  Corporations,  sec.  855; 
and  some  cases  taking  a  contrary  view,  cited  in  Cook  on 
Stock  and  Corporation  Law,  ed,  1889,  sec.  468.  But  we  have 
no  question  of  that  kind  in  the  present  case.  The  by-laws 
of  the  corporation  provide  that  all  persons  holding  shares 
"  either  in  their  own  right,  or  as  trustees,"  shall  have  the 
right  to  vote.     In  this  there  is  no  restriction  as  to  the  kind  of 
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trustees  or  the  mode  or  purpose  of  their  appointment  as  such. 
It  is  admitted  that  Messrs.  Watson  and  Wood  held  the  title 
to  the  stock  which  was  entered  on  the  corporation  books  in 
their  names  as  trustees.  It  is  alse  admitted  that  they  were 
pledgees,  but  it  does  not  appear  that  the  pledgors  had  reserved 
the  right  to  vote.  Both  by  the  common  law  and  the  corpor- 
ate by-laws,  therefore,  they  were  entitled  to  vote.  It  was  a 
right  of  property  incident  to  their  legal  title  to  the  stock,  and 
the  declaratory  and  directory  provisions  of  the  statute  did 
not  take  it  away.  Their  votes  should  have  been  received  and 
counted. 

The  result  of  counting  these  votes,  as  appears,  will  be  that 
the  election  was  incomplete  and  abortive  as  to  the  four  vacan- 
cies for  which  five  candidates  received  equal  votes.  Whether 
the  by-laws  provide  in  any  way  for  such  a  contingency,  or  for 
a  special  election  to  supply  the  failure,  or  the  difficulty  can 
be  arranged  by  the  withdrawal  of  one  of  the  candidates,  or  in 
some  other  way,  we  are  not  informed.  We  cannot,  therefore, 
enter  a  final  decree,  but  must  send  the  case  back  for  further 
proceedings. 

Decree  reversed,  and  record  remitted  for  further  proceed- 
ings in  accordance  with  this  opinion. 


Corporations  —  Right  of  Pledgee  to  Votb  Stock.  —  A  pledgee  of 
corporate  stock,  who  appears  by  the  books  of  the  corporatioa  to  be  the 
owuer  thereof,  has  the  right  to  vote  whatever  stock  stands  iu  his  name  at  aa 
election  of  directors;  and  in  such  a  case,  the  pledgor  has  no  right  to  vote 
such  stock:  Inre  Arrjus  Printing  Co.,  1  N.  D.  435;  26  Am.  St.  Rep.  639,  and 
note;  but  under  the  Colorado  statutes  the  owner  of  pledged  stock  may  rep- 
resent it  at  all  meetings  of  the  stockholders,  and  vote  accordingly:  Miller  ■v. 
Murray,  17  Col.  408.  Stock  owned  by  the  corporation  cannot  be  voted, 
however,  though  held  by  a  trustee:  American  R'y  etc.  Co.,  101  Mass.  398; 
3.  Am.  Rep.  377;  Brewster  v.  Hartley,  37  Cal.  15;  99  Am.  Deo.  237. 

Corporations  —  Who  Entitled  to  Votb  Stock.  —  The  transfer  book 
of  the  corporation  is  conclusive  upon  the  question  of  who  are  entitled  to 
vote  at  the  election:  Matter  of  Long  Island  R.  R.  Co.,  19  Wend.  37;  32 
Am.  Dec  429,  and  note;  Bke  parU  Wilkocka,  7  Cott.  402;  17  Am.  Deo.  525. 


Jan.  1893.]     Chabtiers  Block  Coal  Co.  v.  Mellon.      645 


Chartiers  Block  Coal  Company  v.  Mellon. 

[152  Pennsylvania  Statb,  286.] 

Mining  Rights  —  Access  to  Strata  Underlying  Coal. — A  surface 
owner  who  has  conveyed  the  coal  under  his  land  to  a  grantee  has  a 
right  of  access  through  the  coal  to  the  underlying  strata,  although  ht 
has  not  reserved  such  right  in  the  deed  of  the  coal. 

Mining  Rights  —  Naturk  op  Estate  in  Coal. — When  a  surface  owner 
has  conveyed  the  coal  under  his  land  by  grant,  the  grantee  owns 
the  coal,  but  nothing  else  save  the  right  of  access  to  it  and  the 
right  to  remove  it;  and  when  it  is  all  removed,  the  estate  therein  ends, 
and  the  space  it  occupied  reverts  to  the  grantor  by  operation  of  law. 
The  grant  of  the  coal  does  not  convey  any  interest  in  the  strata  under- 
lying  it. 

Mining  Rights  —  Regulation  of,  when  Legislative  Question.  —  When 
the  surface  owner  has  conveyed  the  coal  under  his  land  by  grant,  his 
legal  right  of  access  to  the  strata  underlying  the  coal  is  clear;  but  the 
regulation  of  such  right  involves  too  many  questions  affecting  the  rights 
of  property  in  and  of  injury  to  the  underlying  strata  to  be  settled  by 
the  judiciarj'.     It  is  a  legislative  rather  than  a  judicial  question. 

Mining  Rights  —  Access  to  Strata  Underlying  Coal  —  Injunction.^ 
When  a  surface  owner  has  conveyed  the  coal  under  his  land  by  grant* 
ind  'is  sinking  oil  or  gas  wells  through  the  coal  to  tap  the  underlying 
strata,  an  injunction  to  restrain  the  sinking  of  the  wells  will  not  be 
granted  when  the  owner  of  the  coal  has  not  suffered  irreparable  darn* 
age,  and  the  effect  of  the  injunction  would  be  to  destroy  the  estate  of 
the  surface  owner  in  such  underlying  strata. 

/.  S.  Ferguson,  D.  T.  Watson^  and  J.  G.  MacConnell,  for  the 
appellant. 

J.  McF.  Carpenter,  for  the  appellee. 

Paxson,  J.  This  is  a  case  of  first  impressions,  and  of  very 
grave  importance;  and  in  view  of  these  facts  we  have  been 
asked  to  express  our  opinion  of  the  law  bearing  upon  it,  not- 
withstanding it  is  an  appeal  from  a  decree  awarding  a  pre- 
liminary injunction.  The  facts  are  probably  as  fully  before 
us  now  as  they  will  ever  be. 

The  contest  arises  between  the  owner  of  the  surface,  or  his 
lessees,  and  the  Chartiers  Block  Coal  Company,  the  plaintiflF 
below  and  appellant,  which  is  the  owner  in  fee  of  the  coal  be- 
neath the  surface.  The  company  purchased  the  coal  on  De- 
cember 22,  1881,  and  the  deed  conveying  it  granted  not  only 
all  the  coal,  but  also  the  mining  rights  and  privileges,  includ- 
ing the  right  to  enter  mines  and  carry  away  all  the  coal;  the 
right  to  make  openings  or  entries,  aircourses,  watercourses, 
drainage,  and  shafts,  with  right  of  ingress  and  egress  for  the 
purpose  of  making  such  openings,  with  right  of  way  for  taking 
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=such  coal  or  any  other  coal  and  minerals  through  the  entries, 
•and  also  the  right  to  enter  upon  the  surface  of  the  land  for  the 
purpose  of  taking  into  and  placing  on  the  same  any  material 
that  it  may  desire  and  need  in  its  coal  operations,  and  when 
making  entries  or  shafts,  the  right  to  deposit  the  debris  and 
slack  near  the  openings. 

The  grantor,  in  conveying  the  coal  with  these  privileges,  re- 
served to  himself  no  right,  privilege,  or  easement  in  said  coal, 
or  any  part  thereof,  and  no  right  of  way  through  said  coal 
from  the  surface  to  obtain  gas  or  oil,  or  any  other  substance. 
It  is  not  likely  at  the  time  the  grant  was  made  that  it  occurred 
either  to  the  grantor  or  the  grantee  of  the  coal  that  under- 
neath the  latter  there  might  lie  another  substance  of  perhaps 
greater  value  than  the  subject  of  the  grant  itself.  It  now  ap- 
pears that  the  coal  is  underlaid  with  the  oil  and  gas  bearing 
sand,  which  can  only  be  reached  by  sinking  wells  from  the 
surface  through  the  strata  of  coal.  Shortly  before  the  filing  of 
this  bill  it  began  to  be  known  that  oil  or  gas  existed  in  large 
quantities  in  that  part  of  Allegheny  County  where  the  appel- 
lant's works  are  situated,  and  active  operations  had  begun  in 
the  early  summer  of  1891  by  oil  operators  to  obtain  this  oil 
and  gas. 

About  this  time  the  surface  owner  made  leases  for  oil  and 
gas  purposes,  and  the  lessees  began  at  once  to  drill.  This  bill 
was  then  filed  by  the  appellant  company  for  the  purpose  of 
obtaining  an  injunction  against  the  defendants,  to  restrain 
them  from  further  drilling  wells  then  commenced,  and  from 
drilling  any  other  well  or  wells  which  would  pass  through  the 
coal.  The  bill  was  filed  upon  the  allegation  and  belief  that 
the  defendants  had  no  right  whatever  to  drill  the  wells.  The 
plaintifi'  company  also  claimed  that  it  was  impossible  for  such 
wells  to  be  drilled  in  such  a  manner  as  to  allow  the  removal 
of  all  the  coal  without  exposing  the  mine  to  leakage  from  gas 
from  said  wells,  and  rendering  the  mine  operations  so  hazard- 
ous to  plaintiff's  property  and  plaintiff's  employees  as  to 
very  greatly  injure  and  depreciate  the  value  of  said  coal  prop- 
erty, if  not  wholly  to  destroy  the  value  thereof. 

The  case  was  heard  below  upon  bill,  answer,  and  affidavits. 
The  court,  as  we  understand  the  decree,  refused  to  grant  a 
preliminary  injunction  as  against  any  well  or  wells  on  said 
tract  of  land  which  at  the  date  of  the  decree  had  been  drilled 
by  the  defendant  through  the  Pittsburgh  vein  of  coal,  and 
also  refused  to  enjoin  the  defendant  from  drilling  wells  on 


Jan.  1893.]    Chaktiers  Block  Coal  Co.  v.  Mellon.      647 

said  tract  at  any  place  or  places  where  they  will  not  pass 
through  said  Pittsburgh  vein  of  coal,  but  will  pass  through 
lower  strata  of  coal. 

The  court  awarded  an  injunction,  however,  as  to  any  wells 
not  already  drilled  which  would  pass  through  the  Pittsburgh 
vein,  and,  in  addition  to  the  ordinary  injunction  bond,  the  de- 
cree required  that  the  defendant  should  execute  and  deliver 
to  the  plaintiff  his  bond  in  the  sum  of  ten  thousand  dollars, 
with  two  sureties  to  be  approved  by  the  court,  conditioned 
that  in  putting  down  and  operating  any  wells  now  in  process 
of  drilling,  or  which  may  hereafter  be  drilled  under  this  de- 
cree, said  defendant  shall  protect  said  coal  and  property  of 
said  plaintiff,  and  also  the  plaintiff's  employees  in  and  about 
said  coal  from  all  damages  by  reason  of  said  wells,  and  that 
they  will  use  the  best  methods,  devices,  and  appliances  in  the 
construction  and  operation  of  such  wells;  and  that  before  said 
wells  are  abandoned  he  shall  securely  plug  the  same  above 
each  oil  and  gas  bearing  sand. 

Subsequently  the  decree  was  modified  so  as  to  remove  the 
injunction  from  the  two  wells  now  commenced,  but  which 
have  not  gone  down  through  the  Pittsburgh  coal  vein  on  de- 
fendant's giving  bond  as  before  stated. 

The  learned  judge  below  justified  his  decision,  as  we  learn 
from  his  opinion  in  another  case  heard  before  him  and  in- 
volving substantially  the  same  questions,  upon  the  ground 
that  the  owner  of  the  surface  has  a  right  of  way  by  necessity 
through  the  coal  to  reach  his  oil  and  gas  lying  beneath  it; 
but  he  concedes  that  to  make  such  right  available,  it  would 
require  a  large  modification  of  the  rules  in  relation  to  a  right 
of  way  by  necessity  over  the  surface.  "  Yet,"  to  use  his  own 
language,  "my  present  impressions  are  that  it  can  and  should 
be  sustained  in  a  reasonable  manner,  having  due  regard  for 
the  interest  and  rights  of  both  parties.  But  it  cannot  be  per- 
mitted to  an  extent  that  will  destroy  the  grant  of  the  coal, 
nor  even  to  seriously  depreciate  it  without  ample  compensa- 
tion. The  owner  of  the  surface  cannot  bore  where  he  pleases 
nor  as  often  as  he  pleases.  The  right  of  designating  the  rea- 
sonable location  of  the  one  right  of  way  by  necessity,  which 
the  law  recognizes,  has  always  been  held  to  be  in  the  owner 
of  the  land.  If  he  refuses  to  designate  such  way,  then  the 
owner  of  the  right  of  way  can  designate  it,  or  can  apply  to  the 
court  to  have  it  located." 

This  is  a  new  question,  and  one  that  is  full  of  difficulty. 
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The  discovery  of  new  sources  of  wealth,  and  the  springing  up 
of  new  industries  which  were  never  dreamed  of  half  a  century 
ago,  sometimes  present  questions  to  which  it  is  difficult  to 
apply  the  law  as  it  has  heretofore  existed.  It  is  the  crowning 
merit  of  the  common  law,  however,  that  it  is  not  composed  of 
ironclad  rules,  but  may  be  modified  to  a  reasonable  extent  to 
meet  new  questions  as  they  arise.  This  may  be  called  the 
expansive  property  of  the  common  law.  Mining  rights  are 
peculiar,  and  exist  from  necessity,  and  the  necessity  must  be 
recognized,  and  the  rights  of  mine  and  landowners  adjusted 
and  protected  accordingly.  We  have  an  illustration  of  this 
in  Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.  St.  126,  57  Am. 
Rep.  445. 

The  mining  of  coal  and  other  minerals  is  constantly  devel- 
oping new  questions.  Formerly  a  man  who  owned  the  sur- 
face owned  it  to  the  center  of  the  earth.  Now  the  surface  of 
the  land  may  be  separated  from  the  different  strata  under- 
neath it,  and  there  may  be  as  many  different  owners  as  there 
are  strata:  Lillibridge  v.  LacJcawanna  Coal  Co.,  143  Pa.  St. 
293;  24  Am.  St.  Rep.  544.  The  difficulty  is  to  so  apply  the 
law  as  to  give  each  owner  the  right  of  enjoyment  of  his  prop- 
erty or  strata  without  impinging  upon  the  right  of  other  own- 
ers, where  the  owner  of  the  surface  has  neglected  to  guard 
his  own  rights  in  the  deed  by  which  he  granted  the  lower 
strata  to  other  owners. 

In  the  earlier  days  of  the  common  law  the  attention  of 
buyers  and  sellers,  and  therefore  the  attention  of  the  courts, 
was  fixed  upon  the  surface.  He  who  owned  the  surface 
owned  all  that  grew  upon  it,  and  all  that  was  biaried  beneath 
it.  His  title  extended  upward  to  the  clouds  and  downward 
to  the  earth's  center.  The  value  of  his  estate  lay,  however, 
in  the  arable  qualities  of  the  surface,  and,  with  rare  excep- 
tions, the  income  derived  from  it  w^s  the  result  of  agricul- 
ture. The  comparatively  recent  development  of  the  sciences 
of  geology  and  mineralogy,  and  the  multiplication  of  mechan- 
ical devices  for  penetrating  the  earth's  crust,  have  greatly 
changed  the  uses  and  the  values  of  lands.  Tracts  that  were 
absolutely  valueless,  so  far  as  the  surface  was  concerned, 
have  come  to  be  worth  many  times  as  much  per  acre  as  the 
best  farming  lands  in  the  commonwealth,  because  of  the  rich, 
deposits  of  coal,  or  iron,  or  oil,  or  gas  known  to  underlie  them 
at  various  depths.  These  deposits  are  sometimes  found,  how- 
ever, beneath  well  cultivated  farms,  so  that  the  surface  has  a 
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large  market  value  apart  from  'the  value  of  the  deposits  of 
coal  or  other  minerals  under  it.  In  such  cases  the  owner  is 
rarely  able  to  utilize  the  lower  stores  of  wealth  to  which  he 
has  title,  by  mining  operations  conducted  by  himself,  and  for 
this  reason  he  sells  them  to  some  person  or  corporation  to  be 
mined  and  to  be  moved.  So  it  often  happens  that  the  owner 
of  a  farm  sells  the  land  to  one  man,  the  iron,  or  oil,  or  gas  to 
another,  giving  to  each  purchaser  a  deed,  or  conveyance  in. 
fee  simple  for  his  particular  deposit  or  stratum,  while  he  re- 
tains the  surface  for  settlement  and  cultivation  precisely  as 
he  held  it  before.  The  severance  is  complete  for  all  legal  and 
practical  "purposes.  Each  of  the  separate  layers  or  strata  be- 
comes a  subject  of  taxation,  of  encumbrance,  levy,  and  sale, 
precisely  like  the  surface.  As  against  the  owner  of  the  sur- 
face each  of  the  several  purchasers  would  have  the  right, 
without  any  express  words  of  grant  for  that  purpose,  to  go 
upon  the  surface  to  open  a  way  by  shaft,  or  drift,  or  well,  to 
his  underlying  estate,  and  to  occupy  so  much  of  the  surface, 
beyond  the  limits  of  his  shaft,  drift,  or  well,  as  might  be 
necessary  to  operate  his  estate,  and  to  remove  the  product 
thereof.  This  is  a  right  to  be  exercised  with  due  regard  to 
the  owner  of  the  surface,  and  its  exercise  will  be  restrained, 
within  proper  limits,  by  a  court  of  equity  if  this  becomes 
necessary;  but  subject  to  this  limitation  it  is  a  right  growing 
out  of  the  contract  of  sale,  the  position  of  the  stratum  sold, 
and  the  impossibility  of  reaching  it  in  any  other  manner. 
So  far,  our  way  is  clear  of  diflBculty  because  the  several  own- 
ers of  the  mineral^eposits  are  exercising  their  right  to  have 
access  to  their  respective  estates  against  their  vendor.  Our 
question  is  over  the  right  of  the  vendor  to  reach  strata  under- 
lying a  stratum  which  he  has  conveyed  to  another.  Having 
sold  the  coal  underlying  the  surface,  is  he  to  be  forever  barred 
from  reaching  his  estate  lying  beneath  the  coal?  Prior  to  the 
sale  of  the  coal  his  estate,  as  before  observed,  reached  from 
the  heavens  to  the  center  of  the  earth.  With  the  exception 
of  the  coal  his  estate  is  still  bounded  by  those  limits.  It  is 
impossible  for  him  to  reach  his  underlying  estate,  except  by 
puncturing  the  earth's  surface  and  going  down  through  the 
coal  which  he  has  sold.  While  the  owner  of  the  coal  may 
have  an  estate  in  fee  therein,  it  is  at  the  same  time  an  estate 
that  is  peculiar  in  its  nature.  Much  of  the  confusion  of 
thought  upon  this  subject  arises  from  a  misapprehension  of 
the  character  of  this  estate.     We  must  regard  it  from  a  busi- 
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ness,  as  well  as  a  legal,  standpoint.  The  grantee  of  the  coal 
owns  the  coal  but  nothing  else,  save  the  right  of  access  to  it 
and  the  right  to  take  it  away.  Practically  considered,  the 
grant  of  the  coal  is  the  grant  of  a  right  to  remove  it.  This 
right  is  sometimes  limited  in  point  of  time;  in  others  it  is 
witliout  limit.  In  either  event  it  is  the  grant  of  an  estate  de- 
terminable upon  the  removal  of  the  coal.  It  is,  moreover,  a 
grant  of  an  estate  which  owes  a  servitude  of  support  to  the 
surface.  When  the  coal  is  all  removed  the  estate  ends  for 
the  plain  reason  that  the  subject  of  it  has  been  carried  away. 
The  space  it  occupied  reverts  to  the  grantor  by  operation  of 
law.  It  needs  no  reservation  in  the  deed,  because  it  \^as  never 
granted.  The  grantee  has  the  right  to  use  and  occupy  it 
while  engaged  in  the  removal  of  the  coal,  for  the  reason  that 
such  use  is  essential  to  the  enjoyment  of  the  grant.  It  cannot 
be  seriously  contended  that  after  the  coal  is  removed  the 
owner  of  the  surface  may  not  utilize  the  space  it  had  occupied 
for  his  own  purposes,  either  for  shafts  or  wells,  to  reach  the 
underlying  strata.  The  most  that  can  be  claimed  is  that, 
pending  the  removal,  his  right  of  access  to  the  lower  strata  is 
suspended.  The  position  tliat  the  owner  of  the  coal  is  also 
the  owner  of  the  hole  from  which  it  has  been  removed,  and 
may  forever  prevent  the  surface  owner  from  reaching  under- 
lying strata,  has  no  authority  in  reason,  nor  do  I  tliink  in 
law.  The  right  may  be  suspended  during  the  operation  of 
the  removal  of  the  coal  to  the  extent  of  preventing  any  wan- 
ton interference  with  the  coal  mining;  and  for  every  neces- 
sary interference  with  it  the  surface  owner  must  respond  in 
damages.  The  owner  of  the  coal  must  so  enjoy  his  own 
rights  as  not  to  interfere  with  the  lawful  exercise  of  the  rights 
of  others  who  may  own  the  estate,  either  above  or  below  him. 
The  right  of  the  surface  owner  to  reach  his  estate  below  the 
coal  exists  at  all  times.  The  exercise  of  it  may  be  more  diffi- 
cult at  some  times  than  at  others,  and  attended  with  both 
trouble  and  expense. 

No  one  will  deny  the  title  of  the  surface  owner  to  all  that 
lies  beneath  the  strata  which  he  has  sold.  It  is  as  much  a 
part  of  his  estate  as  the  surface.  If  he  is  denied  the  means 
of  access  to  it  he  is  literally  deprived  of  an  estate  which  he 
has  never  parted  with.  In  such  case  the  public  might  be  de- 
barred the  use  of  the  hidden  treasures  which  the  great  labor- 
atory of  nature  has  provided  for  man's  use  in  the  bowels  of 
the  earth.     Some  of  them,  at  least,  are  necessary  to  his  com- 
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fort.  Co^l,  oil,  gas,  and  iron  are  absolutely  essential  to  our 
common  comfort  and  prosperity.  To  place  them  beyond  the 
reach  of  the  public  would  be  a  great  public  wrong.  Abound- 
ing, as  our  state  does,  with  these  mineral  treasures,  so  essen- 
tial to  our  common  prosperity,  the  question  we  are  considering 
becomes  of  a  quasi  public  character.  It  is  not  to  be  treated 
as  a  mere  contest  between  A.  and  B.  over  a  little  corner  of 
earth.  We  have  already  seen  that  when  the  owner  of  the 
surface  parted  with  the  underlying  coal  he  parted  with  nothing 
but  the  coal.  He  gave  no  title  to  any  of  the  strata  underlying 
it,  and  it  is  not  to  be  supposed  for  a  moment  that  the  grantor 
parted  with  or  intended  to  part  with  his  right  of  access  to  it. 
We  are  of  opinion  that  he  has  such  right  of  access.  The  only 
question  is,  how  that  right  shall  be  exercised,  by  what  author- 
ity, and  under  what  limitations. 

While  there  is  some  analogy  between  such  right  and  the 
common-law  right  of  way  of  necessity  over  the  surface,  we 
quite  agree  with  the  learned  judge  below,  that  it  would  require 
a  large  modification  of  the  common-law  rule.  We  do  not  see 
our  way  clear  to  apply  the  doctrine  of  a  surface  right  of  way 
of  necessity  to  the  facts  of  this  case.  While  the  right  of  the 
surface  owner  to  reach,  in  some  way,  his  underlying  strata  is 
conceded,  it  involves  too  many  questions  affecting  the  rights 
of  property,  and  of  injury  to  the  underlying  strata,  to  be  settled 
by  the  judiciary.  It  is  a  legislative  rather  than  a  judicial 
question.  It  needs,  and  should  promptly  receive,  the  inter- 
position of  the  legislative  authority.  That  body  is  now  in 
session,  and  we  have  no  doubt  its  wisdom  will  enable  it  to 
dispose  of  this  somewhat  difficult  question  in  such  manner  as 
to  protect  the  rights  of  the  surface  owner,  and  yet  do  no  vio- 
lence to  the  rights  of  others  to  whom  he  has  sold  one  or  more 
of  the  underlying  strata.  With  the  right  conceded,  there  can 
be  no  serious  difficulty  in  the  lawmaking  power  affording  a 
proper  remedy.  That  remedy  should  be  carefully  guarded. 
Tiie  owner  of  the  underlying  strata  should  not  be  permitted, 
at  his  mere  will  and  pleasure,  to  interfere  with  strata  lying 
above  him.  All  this  requires  an  amount  of  legal  machinery 
that  a  court  of  equity  cannot  supply,  however  wide  its  juris- 
diction and  plastic  its  process.  In  all  such  cases  there  should 
be  a  petition  to  the  court,  and  a  decree  regulating  the  mode 
of  exercise  of  the  right.  There  should  also  be  a  provision  for 
the  appointment  of  a  jury  of  view  to  assess  the  damages.     In 
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this  way  the  rights  of  the  surface  owner  can  be  preserved 
without  any  wrong  to  the  owner  of  the  coal. 

While  we  do  not  fully  sustain  the  reasons  given  by  the 
learned  judge  below,  we  will  not  interfere  with  this  decree  for 
another  reason.  The  plaintiff  company  has  not  yet  sustained 
any  irreparable  injury  by  reason  of  the  sinking  of  these  wells, 
and  it  may  never  do  so.  We  find  ourselves  upon  a  new  road, 
without  chart  or  compass  to  guide  us,  and  we  propose  to  move 
slowly.  The  appellants  have  appealed  to  us  as  chancellors, 
and  even  if  we  concede  their  right  to  be  clear,  it  does  not  fol- 
low that  as  chancellors  we  will  enforce  it.  The  effect  of  doing 
BO  would  be  to  leave  the  owner  of  the  surface  at  the  absolute 
mercy  of  the  owner  of  the  coal.  It  is  true,  he  can  buy  the  coal 
of  the  latter,  but  only  on  the  terms  dictated  by  the  owner. 
To  grant  the  injunction  as  claimed  by  the  appellant  would  be 
to  destroy  the  estate  of  the  surface  owner  in  the  minerals  be- 
low the  coal.  If  this  were  the  only  case  of  the  kind  in  the 
state  we  might,  perhaps,  modify  our  views  to  some  extent,  but 
when  we  reflect  upon  the  fact  that  many  other  similar  cases 
exist,  and  that  a  vast  quantity  of  the  leased  coal  lands  in  the 
western  part  of  the  state  are  underlaid  with  oil  and  gas,  pre- 
cisely as  in  the  case  in  hand,  we  cannot  close  our  eyes  to  the 
fact  that  vast  interests  may  be  affected  by  our  decree,  and 
great  injury  done  to  the  rights  of  others.  It  is  familiar  law, 
too  familiar  to  need  the  citation  of  authority,  that  the  decree 
of  a  chancellor  is  of  grace,  not  of  right,  and  that  he  is  not 
bound  to  make  a  decree  which  will  do  far  more  mischief,  and 
work  far  greater  injury,  than  the  wrong  which  he  is  asked  to 
redress. 

For  these  reasons  we  will  not  disturb  the  decree  of  the  court 
below.  The  appellant  company  has  its  remedy  at  law,  and  to 
that  we  will  remit  it. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the 
costs  of  the  appellants. 

Mr.  Justice  Williams  delivered  a  concurring  opinion  in 
which  he  said:  "I  concur  in  the  decree  made  in  this  case  and 
in  the  opinion  which  so  ably  vindicates  it,  but  I  would  go 
further.  I  would  lay  down  the  broad  proposition  that  the 
several  layers  or  strata  composing  the  earth's  crust  are,  by 
virtue  of  their  order  and  arrangement,  subject  to  reciprocal 
servitudes;  and  as  these  are  imposed  by  the  laws  of  nature, 
and  are  indispensable  to  the  preservation  and  enjoyment  oi 
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the  several  layers  or  strata  to  and  from  which  they  are  due, 
the  courts  should  recognize  and  enforce  them.  As  it  now 
stands  the  decree  of  this  court  recognizes  the  existence  of  a 
right  of  access  existing  in  the  nature  of  things,  wholly  inde- 
pendent of  all  statutory  enactments,  and  yet  refuses  to  enforce 
that  right  or  regulate  its  exercise.  It  says  to  the  owner  of  the 
lower  estate:  '  You  have  an  undoubted  right  of  access  to  the 
layer  of  the  earth's  crust  in  which  your  wealth  lies,  but  equity 
will  not  protect  or  aid  you  in  its  exercise.  The  owner  of  the 
intermediate  stratum  may  sue  you  and  recover  damages  from 
you  for  doing  what  it  is  your  right  to  do,  and  a  chancellor 
cannot  hear  your  complaint  or  lift  his  hands  to  protect  you 
until  the  legislature  has  provided  him  with  ears  and  hands 
for  that  purpose.'  I  would  hold  that  the  jurisdiction  is  as 
clear  as  the  right  of  access;  that  the  parties  are  in  a  court 
competent  to  deal  with  the  whole  subject,  and  that  the  decree 
of  the  court  below  should  be  affirmed  for  that  reason  and  at 
the  cost  of  the  appellant." 

Mr.  Justice  Green  and  Mr.  Justice  McCollum  fully  con- 
curred in  this  opinion.  

MiNiNO  Rights:  See  Lillibridge  v.  Laekaioanna  Coal  Co.,  143  Pa.  St.  293, 
24  Am.  St.  Rep.  544,  and  especially  the  extended  note  to  that  case  whera 
the  rights  of  the  parties  under  a  grant  of  the  minerals  on  a  tract  of  land  are 
discussed. 


Koelsch  v,  Philadelphia  Company. 

[152  Pennsylvania  State,  355.] 

NiOLIOBNOE  —  DuTT  OF  NATURAL  Gas  COMPANY.  — A  natural  gas  company 
must  not  only  construct  and  maintain  its  pipes  and  fittings  of  such  ma< 
terial  and  workmanship,  laid  in  the  ground  with  skill  and  care,  as  to 
provide  against  the  escape  of  gas  therefrom  when  new,  but  such  a  system 
of  inspection  must  be  maintained  as  will  insure  reasonable  promptness 
in  the  detection  of  all  leaks  that  may  occur  from  the  deterioration  of  tha 
material  in  the  pipes  or  from  any  other  cause  within  the  circumspection 
of  men  of  ordinary  skill  in  the  business. 

Nbgligence — Evidence  OF  —  Explosion  oi  Gas.  —  An  escape  of  gas  from 
a  pipe  is,  in  the  absence  of  any  exculpatory  explanation,  some  evidence 
of  negligence  on  the  part  of  the  gas  company,  and  when  to  this  is  added 
evidence  that  the  day  after  an  explosion,  and  while  the  company  was  un- 
covering its  main  pipe  in  the  street  near  the  premises,  gas  was  seen  to 
•scape  from  the  trench;  that  holes  or  cracks  were  found  in  the  pipe,  one 
of  which  had  the  appearance  of  being  a  rust  hole,  from  which  the  gas 
poured  in  dense  volumes;  and  that  the  street  between  such  leak  and 
the  premises  damaged  was  made  ground,  so  porous^that  gas  could  pass 
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through  it.  This  establishes  a  prima  facie  case  of  negligence  against 
the  company,  and  justifies  a  finding  that  the  gas  which  exploded  escaped 
from  its  main  pipe,  and  that  such  pipe  was  either  defective  when  put  io 
place  or  had  been  in  use  so  long  that  .the  company  ought  to  have  known 
that  it  was  unsafe  to  use  it  louger. 
Neqliobmob  of  Gas  Company  —  Injury  to  Gas  Pipb  from  Sewkr  Con- 
struction —  Duty  of  Gas  Company.  —  When  the  construction  of  ■ 
city  sewer  may  naturally  and  probably  result  in  injury  to  a  gas  main 
from  the  settling  of  the  ground  around  it,  and  the  gas  company  has,  or 
ought  to  have,  knowledge  of  the  construction  of  the  sewer,  it  must 
guard  against  the  damage  likely  to  result  therefrom,  and  cannot  shift 
the  responsibility  upon  the  city  or  its  contractor.  When  in  such  cas« 
injury  results  from  an  explosion  caused  by  a  leak  of  gas,  it  is  for  the 
jury  to  determine  whether  or  not  a  gas  company  maintaining  a  proper 
system  of  inspection  would  or  ou^ht  to  have  knowledge,  from  the  uotor« 
iety  attending  the  construction  of  the  sewer,  within  a  shorter  time  than 
elapsed  l)etween  the  commencement  thereof  and  the  discovery  of  the 
leak  of  gas. 

OONCUBRENT  NeGLIQENCB  —  GaS  EXPLOSION  CAUSED  BY  StRANGER  —  RiGHT 

OF  Recovery.  —  When  the  presence  of  gas  in  a  cellar  is  due  to  the 
negligence  of  a  gas  company,  and  an  explosion  results  from  the  negligent 
striking  of  a  match  by  a  stranger,  the  party  injured  may  recover  against 
either  the  gas  company  or  the  stranger,  or  against  both,  at  hia  election. 

Trespass  to  recover  for  an  injury  to  plaintiff  and  his  wife 
and  minor  child,  and  for  the  destruction  of  his  house  caused 
by  an  explosion  of  gas.  Judgment  in  favor  of  plaintiff  for 
five  thousand  dollars,  and  the  defendant  appealed. 

George^B.  Gordon,  John  Dalzell,  and  William  Scott,  for  the 
appellant. 

A.  Israel  and  Josiah  Cohen,  for  the  appellee. 

Heydrick,  J.  That  the  plaintiff's  house  was  supplied  by 
the  defendant  with  natural  gas  for  fuel  through  a  service  pipe 
connected  with  a  main  pipe  in  the  adjacent  street,  and  that  it 
was  wrecked,  and  the  plaintiff  and  several  members  of  his 
family  seriously  injured  —  one  of  them  fatally  —  by  an  explo- 
sion of  such  gas  which  had  accumulated  in  the  cellar  of  the 
house,  are  undisputed  facts.  It  is  alleged  by  the  plaintiff  that 
the  gas  which  had  so  accumulated  in  his  cellar,  and  there  ex- 
ploded, was  negligently  permitted  by  the  defendant  to  escape 
through  a  leak  in  its  main  pipe  near  to  his  house,  and  found 
Its  way  thence  through  the  loose  shale  and  broken  rock,  of 
which  the  street  at  that  point  was  formed,  and  a  rudely  cou' 
etructed  sewer  or  drain,  to  the  place  of  the  explosion.  The  de- 
fendant denies  that  the  gas  escaped  from  its  main,  and  did  or 
could  find  its  way  through  the  material,  of  which  the  street 
was  composed,  in  the  manner  described,  but  alleges  that  it 
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escaped  through  a  leak  in  the  plaintiff's  own  pipe,  for  the  ex- 
istence of  which  he  alone  was  responsible.  It  further  denies 
that,  if  the  gas  did  escape  through  a  leak  in  its  main,  it  is 
chargeable  with  negligence  in  respect  to  the  existence  of  that 
leak;  and  contends  earnestly  that  no  such  evidence  was  pro- 
duced by  the  plaintiff  upon  the  points  in  controversy  as  ought 
to  have  been  submitted  to  the  jury. 

The  testimony  of  George  Walters,  if  believed,  would  war- 
rant a  finding  that  the  gas  did  not  escape  from  the  plaintiff's 
service  pipe.  According  to  his  statement  he  tested  that  pipe 
between  the  time  of  a  slight  explosion  in  the  kitchen  in  the 
morning,  and  the  greater  explosion  in  the  cellar,  by  which  the 
house  was  wrecked  at  ten  o'clock  the  same  forenoon,  by  "light- 
ing a  match  and  running  it  along  the  pipe,"  and  found  no  leak. 
If  he  was  entitled  to  belief,  his  test  was  made  in  the  same 
manner  that  the  defendant's  experienced  servant  made  his 
most  crucial  test  of  the  pipes  in  the  kitchen  and  upper  rooms 
immediately  before  the  explosion,  and  it  would  seem  improb- 
able that  if  a  leak  in  the  pipe  in  the  cellar  existed  it  could 
have  escaped  detection.  Wliether  the  testimony  of  the  de- 
fendant's witnesses  to  the  effect  that  the  service  pipe  was  found 
after  the  explosion  to  be  broken  off,  and  that  part  of  the  break 
appeared  old  and  part  new  or  fresh,  indicating  that  there  had 
been  an  old  crack  through  which  gas  might  have  escaped, 
followed  by  an  entire  severance  by  the  force  of  the  explosion, 
ought  to  have  overborne  Walter's  testimony,  by  casting  dis* 
credit  npon  either  his  truthfulness  or  the  thoroughness  of  his 
test,  was  a  question  wholly  for  the  jury. 

If  the  gas  which  exploded  in  the  cellar  did  not  escape  from 
the  plaintiff's  supply  pipe,  whence  did  it  come  ?  That  was  a 
question  to  be  answered  by  the  plaintiff,  and  he  seems  to  have 
answered  it  conclusively,  if  the  testimony  of  his  witnesses  can 
be  relied  upon.  He  adduced  testimony  to  the  effect  that  on 
the  day  after  the  explosion,  and  the  following  day,  the  defend- 
ant uncovered  its  main  pipe  in  the  vicinity  of  his  premises; 
that  before  it  was  fully  uncovered,  but  after  the  digging  had 
commenced,  gas  was  seen  to  escape  from  the  trench  —  to  use 
the  language  of  an  intelligent  witness,  "  there  was  some  evi- 
dence of  trouble  of  that  kind  before  the  ground  was  entirely 
uncovered  from  the  fact  that  there  was  something  like  a  mist 
or  haze  arising  from  the  ground  before  they  reached  the  pipe, 
something  like  vapor,"  and  that  when  the  pipe  was  reached 
at  a  point  about  thirty-six  feet  distant  from  the  house,  two  or 
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more  holes  or  cracks  were  found  in  it,  one  of  them  having 
*'  the  appearance  of  being  rusted,  worn  out,"  through  which 
the  gas  poured  in  such  dense  volume  that  it  could  be  seen,  and 
with  such  force  that  it  could  be  heard  at  the  distance  of  from 
fifty  to  seventy-five  feet.  He  further  showed  that  the  street 
from  the  point  where  the  leaks  were  found  to  a  point  opposite 
his  house  was  "made  ground  ";  that  is  to  say,  that  a  depres- 
sion inthe  natural  surface  had  been  filled  with  loose  shale  and 
broken  rock  over  which  clay  had  been  spread,  and  compacted 
by  the  travel  upon  it,  and  that  he  had  constructed  an  under- 
ground drain  from  his  cellar  to  a  point  in  the  street  near  the 
gas  main  where  it  discharged  its  drainage  in  the  loose  material 
beneath  the  surface.  His  evidence  further  tended  to  show  that 
the  shale  and  rock  filling  of  the  street  was  so  porous  that  gas 
could  pass  through  it  from  the  leaks  in  the  defendant's  main 
to  the  end  of  his  drain,  and  that  there  was  nothing  to  obstruct 
its  passage  thence  to  the  place  of  the  explosion,  which  was 
somewhat  higher  than  the  street. 

Assuming  that  George  Walter's  testimony,  that  there  was 
no  leak  in  the  plaintiff's  supply  pipe,  was  true,  and,  in  the 
absence  of  evidence  or  allegation  that  there  was  any  other 
source  from  which  the  gas  could  have  reached  the  plaintiff's 
cellar,  the  inference  from  the  facts  proved  is  irresistible  that 
it  came  from  the  leaks  in  the  defendant's  main.  If  the  plain- 
tiff's testimony  be  believed,  the  loose  shale  and  broken  rock 
of  the  street,  covered  with  clay  and  that  compacted  by  the 
travel  upon  it,  formed  the  equivalent  of  a  pipe  connecting  the 
leaks  in  the  gas  main  with  the  underground  drain  from  the 
cellar,  through  which  the  gas  might,  and,  as  the  cellar  was 
higher  than  the  street,  naturally  would,  pass.  There  was, 
therefore,  sufficient  evidence  to  justify  the  jury  in  finding 
that  the  gas  which  exploded  had  escaped  from  the  defendant's 
main. 

The  next  question  is,  was  there  suflBcient  evidence  to  charge 
the  defendant  with  negligence  with  respect  to  the  leaks  in  its 
pipe?  The  definitions  of  negligence  which  have  been  attempted 
imply  that  a  higher  degree  of  care  and  vigilance  is  required 
in  dealing  with  a  dangerous  agency  than  in  the  ordinary 
affairs  of  life  or  business,  which  involve  little  or  no  risk  of  in- 
jury to  persons  or  property.  While  no  absolute  standard  of 
duty  in  dealing  with  such  agencies  can  be  prescribed,  it  is  safe 
to  say  in  general  terms  that  every  reasonable  precaution  sug- 
gested by  experience  and  the  known  dangers  of  the  subject 
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ought  to  be  taken.  This  would  require  in  the  case  of  a  gas 
company  not  only  that  its  pipes  and  fittings  should  be  of  such 
material  and  workmanship,  and  laid  in  the  ground  with  such 
skill  and  care  as  to  provide  against  the  escape  of  gas  there- 
from when  new,  but  that  such  system  of  inspection  should  be 
maintained  as  would  insure  reasonable  promptness  in  the  de- 
tection of  all  leaks  that  might  occur  from  the  deterioration  of 
the  material  of  the  pipes,  or  from  any  other  cause  within  the 
circumspection  of  men  of  ordinary  skill  in  the  business. 
Something  like  this  was  said  in  Kibele  v.  Philadelphia^  105  Pa. 
St.  41,  and  in  Holly  v.  Boston  Gas  Light  Co.,  8  Gray,  123,  69 
Am.  Dec.  233,  and  Smith  v.  Boston  Gas  Light  Co.,  129  Mass.  318, 
and  the  principle  is  recognized  in  many  kindred  cases.  It  re- 
quires nothing  unreasonable;  it  does  not  require  that  the 
company  shall  keep  up  a  constant  inspection  all  along  its 
lines  without  reference  to  the  existence  or  nonexistence  of 
probable  cause  for  the  occurrence  of  leaks  or  escape  of  gas, 
and  is  not  in  conflict  with  Hutchinson  v.  Boston  Gas  Light 
Co.,  122  Mass.  219,  relied  upon  by  the  defendant.  There  the 
escape  of  gas  complained  of  was  the  result  of  an  overwhelm- 
ing calamity  that  laid  a  great  part  of  the  city  of  Boston  in 
ashes,  and  fractured  and  severed  the  conipany's  pipes  in  so 
many  places  that  all  the  force  it  could  employ  could  not 
guard  against  all  possible  consequences  of  the  escape  of  gas 
immediately,  without  shutting  off  the  supply  from  the  whole 
city,  and  this  it  was  excused  from  doing  on  the  ground  that 
more  mischief  would  result  therefrom  than  was  likely  to  re- 
sult from  the  neglect  so  to  do. 

The  escape  of  gas  from  the  defendant's  main  was,  in  the 
absence  of  any  exculpatory  explanation,  some  evidence  of 
neglect:  Smith  v.  Boston  Gas  Light  Co.,  129  Mass.  318.  And 
when  to  this  was  added  the  testimony  already  quoted  of  one 
of  the  plaintiff's  witnesses,  in  respect  to  the  appearance  of 
the  aperture  through  which  it  escaped,  a  prima  facie  case  was 
made  out  against  the  defendant.  The  jury  would  have  been 
justified  in  finding  either  that  the  pipe  was  defective  when  put 
in  place,  or  that  it  had  been  in  use  so  long  that  the  defendant 
ought  to  have  known  that  it  was  unsafe  to  use  it  longer,  if  no 
explanation  of  its  condition,  actual  or  apparent,  had  been 
given.  The  defendant's  witnesses  described  an  opening  in  the 
pipe  different  from  that  described  by  at  least  one  of  the  plain- 
tifiP's  witnesses,  and  said  it  was  caused  by  the  pulling  of  the 
pipe  out  of  joint,  and  undertook  to  account  for  the  separatioii 
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of  the  joints  by  the  fact  that  a  sewer  had  recently  been  con- 
structed in  the  street,  in  close  proximity  to  the  pipe,  and  in- 
ferred that  the  ground  had  settled  and  allowed  the  pipe  to 
sink  in  places,  thereby  putting  a  strain  upon  it.  Their  infer- 
ence was  valueless,  unless  the  fact  inferred  was  the  natural 
and  probable  consequence  of  the  construction  of  the  sewer. 
If  such  injury  to  a  gas  main  be  a  natural  and  probable  con- 
sequence of  the  construction  of  a  sewer  in  close  proximity  to 
it,  and  the  defendant  had  knowledge,  or  ought  to  have  had 
knowledge  of  the  construction  of  this  particular  sewer,  it  was 
its  duty  to  efficiently  guard  against  the  damage  that  was 
likely  to  be  sustained:  Kibele  v.  Philadelphia,  105  Pa.  St.  41. 
It  could  not  shift  the  responsibility  upon  the  municipality  or 
its  contractor:  Oil  City  Gas  Co.  v.  Robinson,  99  Pa.  St.  1. 
And  it  was  for  the  jury  to  determine  whether,  from  the  noto- 
riety attending  the  construction  of  a  sewer,  a  gas  company 
having  a  proper  system  of  inspection  would  or  ought  to  have 
knowledge  within  a  shorter  time  than  elapsed  between  the 
commencement  of  work  upon  the  sewer  in  question  and  the 
discovery  of  the  leak. 

It  is  further  contended  that  although  the  defendant  may 
have  negligently  permitted  the  gas  to  escape  from  its  main 
into  the  plaintiff's  cellar,  that  negligence  was  not  the  proxi- 
mate cause  of  the  explosion,  and  that  if  George  Walters,  and 
not  its  servant  sent  to  examine  the  premises,  lighted  the 
match,  it  is  not  responsible.  Under  the  facts  of  this  case  it 
is  immaterial  whether  Walters  or  Householder,  the  defendant's 
servant,  struck  the  match.  The  concurrence  of  the  presence 
of  the  gas  and  the  lighting  of  the  match,  the  negligence  of  the 
defendant  with  that  of  Walters,  was  necessary  to  and  did 
cause  the  explosion.  In  such  cases  the  injured  party  has  his 
redress  against  either  of  the  wrongdoers,  or  both,  at  his  elec- 
tion, except  where  goods  or  passengers  are  injured  through 
the  concurrent  negligence  of  a  common  carrier  and  a  third 
person:  Borough  of  Carlisle  v.  Brisbane,  113  Pa.  St.  544;  57 
Am.  Rep.  483. 

The  judgment  is  affirmed. 

Gas  Companies. — Duty  with  Regard  to  Latino  Pipes,  and  liability 
for  damages  caused  by  explosions  of  escaping  gas.  This  subject  is  discussed 
in  Miaaissinewa  Min.  Co.  v.  Patton,  129  Ind.  472;  28  Am.  St.  Rep.  203,  and 
especially  the  note  where  the  cases  on  this  subject  are  collected.  For  a  fur- 
ther discussion  see  extended  note  to  Sliepardr.  Milwaukee  Oas  etc.  Co.,  70 
Am.  Deo.  488,  489. 
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Jackson  v.  Pittsburgh  Times. 

[152  Pennsylvania  State,  406] 

LniL— Critioism  of  Conduct  of  Public  Officer.  —  A  public  officer  en- 
gaged in  a  public  service  is  amenable  to  public  criticism  in  a  newspaper 
without  liability  for  libel  when  there  is  probable  cause  for  comment, 
and  no  proof  of  express  malice,  even  though  the  statement  published  ia 
not  true  in  all  respects. 

LiBBL  —  Privileged  Communication  —  Malice,  when  Question  op  Law 
AND  WHEN  OF  Fact. — It  is  matter  of  law  for  the  court  to  determine 
whether  or  not  the  occasion  of  writing  or  publishing  criminatory  lan- 
guage, which  would  otherwise  be  actionable,  repels  the  inference  of 
malice,  constituting  it  a  privileged  communication,  and  if  there  is  no 
'  intrinsic  or  extrinsic  evidence  of  malice,  it  is  the  duty  of  the  court  to 
direct  a  nonsuit  or  verdict  for  the  defendant.  If  the  communication 
contains  expressions  which  exceed  the  limits  of  privilege,  such  ex- 
pressions are  evidence  of  malice,  and  the  case  should  be  given  to  the 
jury. 

LiBBL  —  Privileged  Communication  —  Malice  —  Instructions.  —  When 
in  an  action  for  libel  it  appears  that  the  publication  complained  of  is  an 
exaggerated  and  sensational  account  of  a  militia  ofiScer's  conduct  while 
drunk,  and  constitutes  a  libel  unless  justified  by  the  occasion,  an  in- 
struction that  such  publication  is  libelous,  and  that  "the  style  and  tone 
of  the  narrative  exaggerate  and  magnify  the  alleged  fault  of  the  plain- 
tiff, and  is  evidence  of  malice,"  which  entitles  him  to  a  verdict,  unless  the 
publication  contains  a  substantially  fair  and  true  account  of  what  hap- 
pened, or  the  defendant  had  reasonable  and  probable  cause  to  believe  the 
statement  true,  and  made  proper  inquiry,  and  used  care  in  what  he 
said,  believing  it  to  be  true,  is  not  erroneous. 

LiBBL  —  Good  Faith  op  Publication  —  Evidence.  —  In  an  action  for  libel 
based  on  the  publication  of  an  exaggerated  and  sensational  account  of  a 
military  officer's  conduct  while  drunk,  evidence  that  the  military  au- 
thorities brought  charges  against  the  plaintiff  for  his  conduct,  and  that 
the  inspection  roll  of  his  company  showed  that  he  was  under  arrest  af- 
ter the  date  of  the  publication,  is  admissible  in  support  of  good  faith  in 
making  the  publication,  although  such  charges  and  entry  on  the  inspec- 
tion roll  were  made  subsequent  to  the  main  transaction. 

LiBBL  —  Comment  op  Court.  —  In  an  action  for  libel  based  on  an  exagger- 
ated account  of  a  militia  officer's  conduct  when  drunk,  a  statement  by 
the  court  in  the  presence  of  the  jury  that  "they  could  not  see  how  an 
officer  could  be  more  degraded  than  to  be  under  the  influence  of  liquor 
while  on  duty,"  is  within  the  bounds  of  just  judicial  comment,  when 
justified  by  the  evidence. 

Libel  —  Discretion  op  Court  —  Sending  out  Libelous  Article  with 
Jury.  —  In  an  action  for  libel  it  is  not  error  for  the  court  to  refuse  to 
send  out  the  libelous  publication  with  the  jury  when  it  retires  to  de- 
liberate, especially  when  it  does  not  appear  that  the  court  was  requested 
to  do  so. 

Action  for  libel  based  upon  the  following  publication  in  a 
uewspaper. 
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"A  DISGRACED  OFFICER. 

••Lieut.  Jaokson  in  a  Drunken  Fuby  has  a  Desperate  Strugolb  with 

A  Depoty  Who  Refuses  to  Pass  Him. 

•'  Branch  Office  of  tho  Pittsburg  Times,  Johnstown,  June  5. 

"Down  the  Cambria  road,  past  which  tiie  dead  of  the  river 
Conemaugh  swept  into  Ninevah  in  awful  numbers,  there  was 
another  scene  to-day,  that  of  a  young  ofl&cer  of  the  National 
Guard,  in  full  uniform,  and  a  poor  deputy  sheriff,  who  had 
lost  home,  wife,  children,  and  all,  clinched  like  madmen  and 
struggling  for  the  former's  revolver.  If  the  officer  of  the  guard 
had  won  there  might  have  been  a  tragedy,  for  he  was  drunk. 
The  homeless  deputy  sheriff,  with  his  wife  and  babies  swept  to 
death  past  the  place  where  they  struggled,  was  dead  sober  and 
in  the  right.  The  officer  of  the  National  Guard  was  First 
Lieutenant  Joseph  Jackson,  Company  G,  Fourteenth  Regi- 
ment. His  company  came  with  that  regiment  in  this  hour 
of  distress  to  protect  survivors  from  ruffianism  and  maintain 
the  peace  and  dignity  of  the  state.  The  man  with  whom  he 
fought  for  the  weapon  was  Peter  Fitzpatrick,  almost  crazy  in 
his  own  woe,  but  singularly  cool  and  self-possessed  regarding 
the  safety  of  those  left  living.  It  was  one  o'clock  this  after- 
noon when  the  Times  correspondent  noticed  on  the  Cambria 
road  the  young  officer  with  his  long  military  coat  cut  open, 
leaning  heavily  for  support  upon  two  privates  of  Company  I, 
Hawthorne  and  Stewart  (boys).  He  was  crying,  in  a  maudlin 
way,  'You  just  take  me  to  a  place  and  I'll  drink  soft  stuff.' 
They  entreated  him  to  return  to  the  regimental  quarters,  even 
begged  him,  but  he  cast  them  aside  and  went  staggering  down 
the  road  to  the  line,  where  he  met  the  grave-faced  deputy  face 
to  face.  The  latter  looked  into  the  white  of  his  eyes  and 
said: — 

"  'You  can't  pass  here,  sir.' 

"'Can't  pass  here!'  he  cried,  waving  his  arms.  *You  chal- 
lenge an  officer.     Stand  aside.' 

"  'You  can't  pass  here,'  this  time  as  quietly.  *Not  while 
you're  drunk.' 

"  'Stand  aside,'  he  yelled.  *  Do  you  know  who  I  am?  You 
talk  to  an  officer  of  the  National  Guard.' 

"  '  Yes,  and  listen,'  said  the  man  in  front  of  him,  so  impera- 
tively that  it  hushed  his  tirade,  '  I  talk  to  an  "  officer  "  of  the 
National  Guard;  I  who  have  lost  my  wife,  my  children,  and 
all  in  this  flood  no  man  has  yet  described;  we  who  have  seen 
our  dead  with  their  bodies  mutilated  and  their  fingers  cut 
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from  their  hands  by  dirty  foreigners  for  a  little  gold,  are  not 
afraid  to  talk  for  what  is  right,  even  to  an  officer  of  the  Na- 
tional Guard.' 

"  While  he  spoke  another  great,  dark,  stout  man,  who  looked 
as  though  he  had  suffered,  came  up,  and,  upon  his  taking  in 
the  situation,  every  vein  in  his  forehead  swelled  purple  with 
rage. 

*'  'You  dirty  cur,'  he  cried  to  the  officer,  '  you  dirty  drunken 
cur,  if  it  wasn't  for  the  sake  of  peace  I'd  lay  you  out  where 
you  stand.' 

"  'Come  on,*  yelled  the  Lieutenant  with  an  oath. 

"The  big  man  sent  out  a  terrible  blow  that  would  have  left 
him  senseless,  had  not  one  of  the  privates  dashed  in  between, 
receiving  part  of  it  and  warding  it  off.  Lieutenant  Jackson 
got  out  of  his  military  coat.  The  privates  seized  the  big  man 
and  with  another  newspaper  correspondent  who  ran  to  the 
scene,  held  him  back.  The  Lieutenant  put  his  hand  to  his 
pistol  pocket,  then  Deputy  Fitzpatrick  seized  him  and  the 
struggle  for  the  weapon  began.  For  a  moment  it  was  fierce 
and  desperate,  then  another  private  came  to  the  deputy's  as- 
sistance. The  revolver  was  wrested  from  the  drunken  officer, 
and  he  himself  was  pushed  back,  panting^  to  the  ground. 
Deputy  Fitzpatrick  seized  the  military  coat  he  had  thrown  on 
the  ground,  and  with  it  and  the  weapon  started  to  the  regi- 
mental headquarters.  Then  the  privates  got  around  him  and 
begged  him,  one  of  them  with  tears  in  his  eyes,  not  to  report 
their  officer,  saying  that  he  was  a  good  man  when  he  was 
sober.  He  studied  a  long  while,  standing  in  the  road,  while 
the  officer  slunk  away  over  the  hill.  Then  he  threw  the  dis- 
graced uniform  to  them  and  said:  'Here,  give  it  to  him;  and 
mind  you,  if  he  does  not  go  at  once  to  his  quarters,  I'll  take 
him  there,  dead  or  alive.' " 

"THE  DISGRACED  SOLDIER. 

"Hm  Dsmakds  and  is  Granted  an  Investigation  —  If  Found  Guilty, 

He  will  be  Severely  Punished. 

"Branch  Office  of  the  Pittsburg  Times,  Johnstown,  June  6. 

"Lieutenant  Jackson  has  had  his  sword  taken  from  him 
and  he  is  put  off  all  duty.  Concerning  the  matter  Colonel 
Perchment,  of  the  Fourteenth  Regiment,  said  to-day:  — 

"Lieutenant  Jackson  asks  for  an  investigation  here,  and  I 
have  agreed  to  hold  one  to-morrow  at  headquarters  at  8.30  a.  m. 
The  Lieutenant  says  he  can  clear  himself.  If  he  can  clear 
himself  here,  no  charges  for  court-martial  will  be  preferred 
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Bgainst  him.     However,  if  he  is  guilty,  I  will  punish  him  to 
the  full  extent  of  the  law." 

"JACKSON  UNDER  ARREST. 

"ThK    DlSORArKD     PiTTSBURO     OFFICER     DePRIVKD    OV    HiS     SwORD     AND 

Sent  Home  After  Investigation  —  Court-martial  or  Resignation. 
"Branch  Office  of  the  Pittsburg  Times,  Johiistoi^^n,  June  7. 

"First  Lieutenant  Joseph  Jackson,  Company  G,  Fourteenth 
Regiment,  goes  to  Pittsburg  under  arrest.  There  he  will 
either  report  for  court-martial  or  withdraw  from  his  command. 
This  was  ordered  by  Colonel  Parchment  to-day,  after  hearing 
the  evidence  of  F.  Jennings  Crute  and  Richard  H.  Davis,  the 
two  correspondents  of  the  Times,  who  witnessed  the  whole  of 
his  disgraceful  conflict  while  he  was  drunk  and  in  full  uni- 
form on  Wednesday  with  the  poor  deputy  on  the  Cambria 
road  who  had  lost  his  family  and  home  in  the  flood.  The 
officer's  escapade  is  considered  among  military  men  here, 
happening  under  the  circumstances  it  did,  as  an  insult  to  the 
whole  National  Guard  of  Pennsylvania  that  cannot  be  too 
quickly  repented. 

"The  officer  of  the  Colonel's  staff  who  crossed  the  river  and 
summoned  the  correspondents  in  their  tent  last  night  met 
them  at  the  regimental  picket  lines  this  morning  and  escorted 
them  to  Colonel  Perch ment's  private  car,  where  he  and  Lieu- 
tenant-colonel Graham  were  in  waiting  with  a  number  of 
newspaper  men  and  officers  of  the  regiment.  The  patrols  to 
the  desolate  districts  were  just  going  out  of  camp  and  could 
be  seen  marching  down  through  the  valley  in  the  distance, 
while  the  guards  already  held  the  river  passes  and  Company 
G  filed  by  with  the  second  lieutenant  in  command.  The  testi- 
mony was  taken  by  Surgeon  D.  G.  Foster,  who  wrote  on  the 
top  of  his  bunk  and  administered  the  military  oath, — 

"'You  do  solemnly  swear  in  the  presence  of  Almighty  God 
that  your  statement  shall  be  true  and  one  for  which  you  are 
ready  to  answer  on  the  last  day.' 

"  Mr.  Crute's  dispatch  to  the  press  was  sworn  to  and  accepted 
as  evidence,  as  printed  in  the  Times. 

"Mr.  Davis  also  witnessed  the  affair,  and  testified  that  ho 
and  a  soldier  held  the  citizen,  who,  seeing  the  officer  was  pre- 
paring to  fight,  was  eager  to  renew  the  attack. 

"Lieutenant  Jackson  was  not  present.  He  had  scoured 
around  and  gotten  several  women  on  the  river  road  to  say  he 
wasn't  drunk.  Colonel  Perchment  heard  their  statements, 
and  taking   the  evidence  ordered   the  officer  under  arrest. 
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Speaking  of  the  oflBcer  the  Colonel  said:  *  Lieutenant  Jackson 
will  either  have  to  stand  a  court-martial  or  resign  his  commis- 
eiou.    One  thing  is  certain,  he  can't  remain  in  the  regiment.'  " 

On  the  trial  the  defendant  offered  in  evidence  certain 
charges  and  specifications  preferred  against  the  plaintiff  by 
reason  of  his  drunken  conduct.  He  also  offered  in  evidence 
the  inspection  roll  of  the  plaintiff's  company,  showing  that 
from  the  time  of  the  publication  to  a  time  considerably  sub- 
sequent thereto  he  was  absent  under  arrest.  This  evidence 
was  admitted  over  the  objection  of  plaintiff. 

Judgment  for  defendant  and  plaintiff  appealed. 

W.  D.  Moore,  T.  M.  Marshall,  and  F.  C.  McGirr,  for  the  ap- 
pellant. 

George  C.  Wilson,  for  the  appellee. 

Green,  J.  The  leg-rned  court  below  committed  the  whole 
case  to  the  jury,  both  in  the  general  charge  and  in  the  an- 
swers to  points,  and  the  jury  found  a  verdict  in  favor  of  the 
defendant. 

The  court  distinctly  said  several  times  that  the  matter 
contained  in  the  publications  in  controversy  was  libelous, 
and  the  plaintiff  would  be  entitled  to  a  verdict  unless  the 
jury  found  that  the  publications  contained  a  substantially 
fair  and  true  account  of  what  had  happened,  or  that  the  de- 
fendant had  reasonable  and  probable  cause  to  believe  the 
Btatements  true  after  proper  inquiries  made.  The  court 
Bald  further:  "On  the  otber  hand,  if  you  do  not  find  either 
of  these  points,  the  plaintiff  would  be  entitled  to  a  verdict, 
because  then  it  would  be  unjustifiable,  and  would  be  a  libel. 
If  you  find  that  they  were  not  justified  on  either  of  these 
grounds,  then  the  next  question  is  the  measure  of  damages." 
It  is  diflScult  to  understand  what  more  the  court  could  have 
done.  The  case  was  necessarily  for  the  jury.  The  court 
could  not  direct  them  absolutely  to  return  a  verdict  for  the 
plaintiff,  and  were  not  asked  to  do  so.  They  could  not  af- 
firm the  plaintiff's  first  point,  and  say  without  qualification 
that  "the  words  and  language  used  in  describing  the  occur- 
rence are  not  justified  by  the  evidence,  and  a  verdict  should 
be  rendered  for  the  plaintiff,"  because  the  jury  were  to  judge 
whether  the  words  used  were  or  were  not  justified  by  the  evi- 
dence. The  great  trouble  with  the  plaintiff's  case  is,  that  in 
the  substantial  particulars  of  the  narration,  "the  words  and 
language  used  in  describing  the  occurrence"  were  justified 
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by  the  evidence.  The  plaintiff  was  at  the  time  a  public  ofl5- 
cer,  actually  on  duty  in  performing  a  very  grave  and  serious 
public  service.  Such  persons  are  amenable  to  public  criti- 
cism in  the  newspapers,  without  liability  for  libel,  if  there 
was  probable  cause  for  their  comments  and  no  proof  of  express 
malice,  even  though  the  statements  are  not  strictly  true  in 
all  respects:  Briggs  v.  Qarrett,  111  Pa.  St.  404;  56  Am.  Rep. 
274;  Neeb  v.  Hope,  111  Pa.  St.  145;  Press  Co.  v.  Stewart,  119 
Pa.  St.  584.  In  the  first  case,  we  said:  "A  communication 
to  be  privileged  must  be  made  upon  a  proper  occasion,  from 
a  proper  motive,  and  must  be  based  upon  reasonable  or 
probable  cause.  When  so  made  in  good  faith,  the  law  does 
not  imply  malice  from  the  communication  itself,  as  in  the 
ordinary  case  of  libel;  actual  malice  must  be  proved  before 

there  can  be  a  recovery An  action  for  libel  is  upon 

all  fours  with  an  action  for  malicious  prosecution.  The  lat- 
ter is  but  an  aggravated  form  of  an  action  for  libel,  as  in  it 
the  libel  is  sworn  to  before  a  magistrate.  The  cases  make  no 
distinction  between  them."  In  the  course  of  the  opinion  by 
the  present  chief  justice,  numerous  authorities  are  cited  in 
support  of  his  conclusions.  Among  them  are  the  following: 
"If  fairly  warranted  by  any  reasonable  occasion  or  exigency, 
and  honestly  made,  the  communication  is  protected  for  the 

common  convenience  and  welfare  of  society I  conceive 

the  law  to  be  that,  though  that  which  is  spoken  or  written 
may  be  injurious  to  the  character  of  the  party,  yet  if  done 
bona  fide,  as  with  a  view  to  the  investigation  of  a  fact  in 
which  the  party  is  interested,  it  is  not  libelous:  Lord  Ellen- 
borough  in  Delany  v.  Jones,  4  Esp.  191.  If  there  is  probable 
cause,  it  is  of  no  consequence  that  the  libel  was  malicious. 
.  ...  In  case  of  a  privileged  communication,  probable  cause 
is  a  bar  to  the  suit:   Chapman  v.  Calder,  14  Pa.  St.  365." 

In  Press  Co.  v.  Stewart,  119  Pa.  St.  584,  we  said:  "The  de- 
fendant filed  what  was  substantially,  though  not  perhaps  in 
strict  technical  form,  a  plea  of  justification.  It  alleges  that 
the  article  in  the  'Press'  was  a  just  and  true  account  of  the 
interview  between  its  reporter  and  the  plaintiff,  and  asked 
the  court  to  instruct  the  jury  that  'if  they  believed  that  the 
publication  complained  of  is  a  fair  and  true  account  of  an 
interview  had  between  the  plaintiff  and  Mr.  Cooke,  your  ver- 
dict must  be  for  the  defendant.'  The  court  declined  to 
aflfirm  this  point,  and  herein  we  think  the  learned  judge 
erred." 
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In  Neeb  v.  Hope,  111  Pa.  St.  145,  our  late  brother  Trunkey 
said  in  the  opinion:  "  It  is  a  matter  of  law  for  the  court  to 
determine  whether  the  occasion  of  writing  or  speaking  crim- 
inatory language,  which  would  otherwise  be  actionable,  re- 
pels the  inference  of  malice,  constituting  what  is  called  a 
privileged  communication;  and  if  there  is  no  intrinsic  or  ex- 
trinsic evidence  of  malice,  it  is  the  duty  of  the  court  to  direct 
a  nonsuit  or  verdict  for  the  defendant.  If  the  communica- 
tion contains  expressions  which  exceed  the  limits  of  privi- 
lege, such  expressions  are  evidence  of  malice,  and  the  case 
shall  be  given  to  the  jury." 

This  is  precisely  what  the  learned  court  below  did  in  the 
present  case.  They  refused  the  fourth  point  of  the  defend- 
ant, which  asked  for  a  binding  instruction  for  the  defendant, 
and  aflSrmed  the  defendant's  three  other  points,  which  are 
couched  in  almost  the  exact  language  of  this  court  in  the 
opinion  above  referred  to;  they  affirmed  that  part  of  the 
plaintiff's  second  point  which  required  an  instruction  that 
"  the  style  and  tone  of  the  narrative  exaggerate  and  magnify 
the  alleged  fault  of  the  plaintiff,  and  is  evidence  of  malice," 
and  left  the  whole  case  to  the  jury  on  the  two  questions 
whether  the  article  contained  a  substantially  fair  and'true 
account  of  what  happened,  and  whether  the  defendant  had 
reasonable  and  probable  cause  to  believe  their  statements 
true,  and  made  proper  inquiries  and  used  care  in  what  they 
said,  believing  it  to  be  true.  It  seems  to  us  that  nothing 
more  than  this  could  have  been  done  by  the  court,  and  that 
the  plaintiff's  real  cause  of  complaint  is  with  the  verdict; 
but  when  it  is  considered  that  the  plaintiff  was,  at  the  time 
of  the  occurrence,  a  public  officer,  engaged  in  the  perform- 
ance of  a  most  serious  public  duty;  that  by  his  own  confes- 
sion and  the  testimony  of  his  own  witnesses,  as  well  as  those 
of  the  defendant,  he  was  under  the  influence  of  liquor,  having 
taken  four  drinks  of  whisky  in  a  very  short  time,  and  was, 
when  the  occurrence  in  question  took  place,  insisting  on  going 
back  to  the  saloon  to  get  another. drink;  that  his  command- 
ing officer,  when  he  heard  of  the  matter,  advised  him  to  go 
home,  which  he  did,  and  was  out  of  the  service  for  several 
months;  that  during  all  this  time  he  was  not  entitled  to  wear 
his  sword,  having  demanded  a  court-martial;  that  charges 
were  preferred  against  him  for  his  conduct  by  the  proper 
military  officers,  which,  though  never  tried,  remained  pending 
for  a  long  time;  and  that  his  conduct  upon  the  occasion  in 


666  Jackson  v.  Pittsburgh  Times.  [Penn. 

question  was  certainly  not  that  of  a  prudent  and  sober  per- 
son, it  must  be  conceded  that  the  jury  may  well  have  felt  it 
to  be  their  duty  to  find  their  verdict  for  the  defendant.  It  is 
true  that  in  &x)me  particulars  the  statements  in  the  pulilished 
articles  were  exaggerated  and  sensational, in  their  character, 
after  the  reprehensible  manner  of  many,  though  not  all,  of  the 
newspapers  of  the  present  day;  but  the  effect  of  that  kind  of 
comment  was  fairly  left  to  the  jury  as  evidence  of  malice,  and 
it  was  their  function  to  decide  upon  its  effect  in  the  cause.  It 
seems  to  us  that  the  testimony  as  to  the  preferment  of  charges 
and  the  inspection  roll  of  the  plaintiff's  company  was  prop- 
erly received  in  support  of  the  statements  aud  the  good  faith 
of  the  published  articles,  although  they  occurred  after  the 
main  transaction.  Nor  do  we  see  any  error  in  the  court's 
statement  that  it  was  very  clear  that  the  charges  published 
were  not  all  false,  and  that  the  plaintiff  was  in  liquor,  as 
these  were  really  very  proper  deductions  from  testimony, 
much  of  which  came  from  the  plaintiff  himself,  and  which 
was  scarcely  controverted;  also  the  statement  of  the  court 
that  they  could  not  see  how  an  officer  could  be  more  degraded 
than  to  be  under  the  influence  of  liquor  while  on  duty  we 
think  was  within  the  bounds  of  just  judicial  comment,  and 
certainly  was  not  error  in  any  legal  sense  when  the  evidence 
is  considered. 

As  to  the  twelfth  assignment,  we  are  not  referred  by  coun- 
sel to  any  authority  which  requires  the  court  to  send  out  with 
the  jury  the  libelous  publication,  especially  when  it  does  not 
appear  that  the  court  was  asked  to  do  so.  There  is  nothing 
on  the  record  upon  this  subject  except  the  remark  of  the 
court  that  counsel  for  the  defendant  having  asked  to  send  out 
some  document  along  with  the  alleged  libel,  and  the  plaintiff 
having  objected  to  this,  the  court  refused  to  send  out  either, 
unless  requested  by  the  jury.     We  see  no  error  in  this. 

Upon  the  whole  case,  we  think  the  cause  was  correctly 
tried,  the  court  giving  every  opportunity  to  the  plaintiff  to  get 
a  verdict  that  he  could  ask  for,  and  that  his  want  of  success 
was  due  to  the  views  of  the  jury  as  expressed  in  their  verdict 
rather  than  to  errors  on  the  part  of  the  court. 

Judgment  afl&rmed.  

Ltbbl  —  Obitioism  of  Public  Officer.  — The  character  and  reputation  of 
eandidates  for  pablio  office  are  protected  From  malicious  attack  by  the  same 
tules  as  those  of  private  individuals.  Greater  latitude  is  allowed  in  the  case 
of  the  former  than  the  latter,  and  beyond  this  the  same  rule  applies  to  both: 
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BeOmap  v.  Ball,  83  Mich.  583;  21  Am.  St.  Rep.  622,  and  note.  The  libel  of 
•  public  officer  in  his  official  character  may  be  justified  only  by  proving  it 
traa  or  by  showing  probable  cause  or  reasonable  grounds  for  believing  it  to 
be  true:  CotuUa  v.  Kerr,  74  Tex.  89;  15  Am.  St.  Rep.  819,  aud  note.  The 
reputation  of  a  public  officer  cannot  bo  destroyed  or  damaged  by  false  publi- 
cations without  redress:  Bourreseau  v.  Detroit  etc.  Journal  Co.,  63  Mich.  425; 
6  Am.  St.  Rep.  320,  and  note.  The  subject  of  the  libel  of  public  officers  ia 
thoroughly  discussed  in  the  extended  notes  to  McAllister  v.  Detroit  Free 
Proa  Co.,  15  Am.  St.  Rep.  349-351;  Jones  v.  Townsend,  58  Am.  Rep.  685- 
692,  and  Aldrich  v.  Press  Printing  Co.,  86  Am.  Dec.  88,  89. 

Libel  —  PRiviLBaKD  Commdnication  —  Question  for  Court. — Whether 
or  not  a  publication  is  privileged  is  a  question  for  the  court:  Cotidla  v.  Kerr, 
74  Tex.  89;  15  Am.  St.  Rep.  819;  Byam  v.  Collins,  111  N.  Y.  143;  7  Am.  St. 
Rep.  726,  and  note.  For  an  extended  discussion  of  the  relative  functions  of 
the  court  and  jury  in  libel  cases,  see  note  to  State  v.  SyphretC,  13  Am.  St. 
Bep.  626. 


Wall  v.  Pittsburgh  Harbor  Company. 

[162  Pennsylvania  State,  427.] 

BiFABiAK  Rights  —  Navigation  —  Conflict  Between  —  Damages.  —  The 
right  of  navigation  on  a  river  gives  ouly  a  right  to  temporary  moorings 
between  high  and  low  watermark,  aud  any  use  of  private  property  be- 
yond that  and  for  a  permanent  mooring  renders  the  navigator  a  tres- 
passer and  liable  in  damages,  although  he  does  not  inconvenience  the 
private  owner's  approach  to  the  shore,  and  the  latter  makes  no  use  of 
the  property. 

KiFARiAN  Rights  —  Navigation  —  Conflict  Between  —  Rental  Valub 
AS  Element  of  Damages.  —  When  a  navigator  on  a  river  commits  a 
trespass  by  permanently  mooring''on  a  private  shore,  thus  preventing 
the  owner  from  renting  his  property,  the  rental  value  thereof  is  a  proper 
and  essential  element  of  damages  to  be  recovered  for  the  trespass. 

Trespass  to  recover  for  an  intrusion  on  private  property  be- 
tween high  and  low  watermark.  It  was  alleged  and  admitted 
that  the  defendants  entered  upon  a  part  of  plaintiff's  prop- 
erty between  high  and  low  watermark  on  a  navigable  river, 
and  placed  on  said  premises,  coal  boats,  barges,  and  flats, 
keeping  them  thereon  for  long  spaces  of  time,  after  notice  to 
remove  them.  Judgment  for  plaintiflF  and  defendants  ap- 
pealed. 

W.  P.  Potter  and  W.  A.  Stone,  for  the  appellants. 

C.  W.  and  E.  P.  Jones,  for  the  appellee. 

Sterrett,  J.  The  defendant  company  has  no  just  reason  to 
complain  of  the  charge  of  the  court  below.  In  common  with  the 
general  public,  defendant  had  a  right  of  navigation  over  plain- 
tifif's  land  between  high  and  low  watermark;  and,  when  neces- 
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sary  to  the  exercise  of  that  right,  it  might  have  made  a  tem- 
porary mooring;  but  in  any  use  which  it  made  beyond  that 
it  became  a  mere  trespasser  on  her  right  of  property.  That 
the  defendant's  moorage  was  not  necessary  to  the  exercise  of 
the  right  of  navigation  is  too  clear  to  doubt.  It  is  immaterial 
that  the  company  defendant  did  not  inconvenience  plaintiff's 
approach  to  the  shore,  or  that  she  had  in  fact  made  no  use  of 
the  property;  for  the  company's  right  was  of  navigation  alone, 
and  its  conduct  an  invasion  of  plaintiff's  right  of  property, 
for  which  it  was  liable  in  damages. 

The  defendant  complains  that  the  rental  value  of  the  prop- 
erty was  made  an  element  of  damages.  Rent,  as  rent,  was  of 
course  not  recoverable;  but  surely  if  plaintiff  was  prevented 
from  renting  her  property  by  reason  of  the  unlawful  action  of 
defendant  an  injury  was  done  for  which  she  was  entitled  to 
compensation.  The  loss  in  rental  value  was  a  direct  result, 
and  furnished  an  obviously  essential  element  of  damages. 

Neither  of  the  specifications  of  error  is  sustained. 

Judgment  aflBrmed.  

Riparian  Rights  —  Navioablb  Streams.  —  A  riparian  owner  whosa 
lands  are  bounded  by  a  navigable  river  has  a  right  of  access  to  such  stream, 
and  may  recover  damages  from  one  who  interferes  with  such  access:  Rumaey 
V,  New  York  etc.  R'y  Co.,  133  N.  Y.  79;  28  Am.  St.  Rep.  600,  and  note. 
Those  navigating  a  river  have  no  right,  as  incident  to  the  right  of  navigation, 
to  land  upon  and  use  the  bank  at  other  places  than  a  public  landing  without 
the  consent  of  the  owner,  as  the  banks  of  a  navigable  stream  are  private 
property:  Compton  v.  Hankins,  90  Ala.  411;  24  Am.  St.  Rep.  823,  and  note. 
A  riparian  owner's  right  to  build  in  front  of  his  land  to  navigable  water  can* 
not  be  interfered  with  without  compensation:  Jane.wille  v.  Caiyenter,  77 
Wis.  288;  20  Am.  St.  Rep.  123,  and  note;  Grand  Rapids  v.  Powers,  89  Mich. 
94;  28  Am.  St.  Rep.  276,  and  note;  State  v.  Narrmos  Island  Club,  100  N.  C. 
477;  6  Am.  St.  Rep.  618.  See  also  Lake  Superior  Land  Co.  v.  Emerson,  38 
Minn.  406;  8  Am.  St.  Rep.  679,  and  note;  Fulmer  v.  Williams,  122  Pa.  St. 
191;  9  Am.  St.  Rep.  88,  and  note. 

Riparian  Rights.  —  Damages  fob  Cutting  Off  Access  from  Plaintiff's 
Land  to  a  River  in  front  thereof  may  be  ascertained  by  establishing  the 
rental  value  with  such  access,  and  deducting  therefrom  the  rental  or  usable 
value  after  such  access  was  cat  off:  Rumsef  T.  New  York  etc  R'y  Co.,  133 
N.  Y.  79:  28  Am.  St  Rep.  600,  and  note. 
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Dkbtor  and  Crbditoe.  —  Action  fob  Malicious  Abusk  of  Civil  Pkoobss 
will  not  lie,  unless  there  is  falsehood  in  the  demand,  want  of  probable 
eanse,  malice  ia  the  defendant,  and  an  actual  arrest  of  the  person  or  a 
seizure  of  property. 

Malicious  Prosecdtion  —  Abuse  of  Civil  Process.  — A  civil  suit,  no  mat- 
ter how  malicious  or  unfounded,  cannot  be  made  the  ground  for  an  ac- 
tion of  malicious  prosecution  and  the  recovery  of  damages  unless  there 
has  been  an  actual  interference  with  either  a  person  or  his  property. 

Dbbtor  and  Creditor  — Damages.  — Notice  by  a  third  person  to  a  debtor 
not  to  pay  his  creditor,  by  reason  of  which  the  latter  is  compelled  to 
Bue  to  recover  the  sum  due  him,  is  not  sufficient  ground  to 'support  an 
action  for  damages. 

John  F.  Sanderson,  Walter  Lyon,  and  Charles  H.  McKee,  for 
the  appellant. 

S.  Schoyer,  Jr.,  for  the  appellees. 

Paxson,  J.  We  do  not  understand  it  to  be  disputed  that 
the  defendant  corporation  had  a  claim  against  Norcross 
Brothers,  growing  out  of  the  construction  of  the  elevators  of 
the  courthouse,  in  the  city  of  Pittsburgh.  Whether  it  was  a 
valid  claim  is  not  material  to  the  present  inquiry.  That  there 
was  such  a  claim  appears  distinctly  by  the  agreement  referred 
to  as  "  Exhibit  C,"  and  bearing  date  the  twenty-third  day  of 
November,  1887. 

It  further  appears  that  the  county  of  Allegheny  was  in- 
debted to  Norcross  Brothers  in  a  siim  of  money  which  was 
due  on  account  of  the  erection  and  construction  of  the  said 
courthouse.  The  plaintiffs  were  nonresidents  of  the  state, 
and  they  claim  that  the  defendant  gave  notice  to  the  county 
not  to  pay  them  the  money  that  was  admittedly  due  them. 
What  the  precise  terms  of  this  notice  were  does  not  appear. 
It  was  not  in  writing,  and  we  have  only  oral  evidence  of  its 
character.  In  pursuance  of  it,  however,  the  commissioners 
of  the  county,  acting  under  the  advice  of  counsel,  refused  to 
pay  the  balance,  about  six  thousand  eight  hundred  dollars, 
whereupon  Norcross  Brotliers  sued  the  county  of  Allegheny 
and  recovered  the  amount. 

This  suit  is  brought  to  recover  damages  alleged  to  have 
been  sustained  by  Norcross  Brothers,  in  consequence  of  the 
alleged  wrongful  notice  given  as  above  stated.  The  jury 
returned  a  verdict  for  the  plaintiffs  in  the  sum  of  five  hun- 
dred seventy-seven  dollars,  upon  which  verdict  judgment  was 
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entered  in  the  court  below.  The  plaintiffs'  statement  of  their 
cause  of  action  alleges  that  the  notice  referred  to  was  given 
maliciously;  vexatiously,  and  unjustly. 

The  only  specification  with  which  we  will  concern  ourselves 
is  the  tenth,  in  which  it  is  averred  that  the  learned  court 
erred  in  not  aflBrraing  defendant's  point.  The  point  was  in 
these  words:  "That  under  all  the  evidence  the  plaintiff  is  not 
entitled  to  recover." 

This  specification  presents  the  broad  question  whether  the 
plaintiffs  have  any  cause  of  action. 

While  it  may  be  true  that  an  action  will  lie  for  a  malicious 
abuse  of  civil  process,  yet  there  must  be  falsehood  in  the  de- 
mand, want  of  probable  cause,  malice  in  the  defendant,  and 
an  actual  arrest  of  the  person,  or  a  seizure  of  property. 
Whatever  may  have  been  the  rule  of  the  common  law  in 
England  prior  to  the  time  of  Henry  III.,  at  the  present  day, 
and  according  to  the  law  as  it  stands  now,  the  bringing  of  an 
ordinary  action,  however  maliciously  and  however  great  the 
want  of  probable  cause,  will  not  support  a  subsequent  action 
for  malicious  prosecution:  Pollock  on  Torts,  206.  And  a 
mere  civil  suit,  however  malicious  or  unfounded,  cannot  be 
made  the  ground  for  an  action  of  damages.  In  Muldoon  v. 
Rickey,  103  Pa.  St.  110,  49  Am.  Rep.  117,  it  was  held  that  no 
action  lies  to  recover  damages  for  the  prosecution  of  a  civil 
suit,  however  unfounded,  where  there  has  been  no  actual  in- 
terference with  either  the  person  or  property  of  the  defendant. 
The  case  cited  was  an  action  of  ejectment,  in  which  the  dec- 
laration averred  that  it  had  been  instituted  maliciously  and 
without  probable  cause,  and  that  in  consequence  thereof  the 
plaintiff  was  injured  in  circumstances,  and  was  hindered 
and  prevented  from  using  the  properties  in  controversy  to 
borrow  money  for  his  business,  by  means  whereof  he  was 
damaged,  etc.  This  court  held,  reversing  the  court  below, 
that  the  plaintiff  could  not  recover. 

In  Kramer  v.  Stock,  10  Watts,  115,  it  was  held  that  to  sus- 
tain an  action  on  the  case  for  malicious  prosecution  it  was 
necessary  that  the  party  should  have  committed  an  illegal 
act  from  which  positive  or  implied  damage  ensued;  but  that, 
to  bring  an  action,  though  there  was  no  good  ground  for  it, 
was  not  such  an  illegal  act.  On  the  other  hand,  where  one 
abuses  legal  process,  as  by  maliciously  holding  one  to  bail, 
or  wantonly  levies  an  execution  for  a  larger  sum  than  is  due,  or 
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after  the  payment  of  the  debt,  an  action  would  lie  against  him, 
for  these  are  illegal  acts,  and  damage  is  thereby  sustained. 

In  Mayer  v.  Walter,  64  Pa.  St.  283,  it  was  held  that  a  mere 
suit,  however  malicious  and  unfounded,  cannot  be  the  ground 
of  an  action  for  damages  if  the  defendant  or  his  goods  be  not 
seized.  "  If,"  said  Mr.  Justice  Sharswood  in  delivering  the 
opinion  of  the  court,  "  the  person  be  not  arrested  or  his  prop- 
erty seized,  it  is  unimportant  how  futile  and  unfounded  the 
action  may  be,  as  the  plaintiff,  in  consideration  of  law,  ia 
punished  by  the  payment  of  costs." 

If  the  law  were  not  so,  there  would  be  no  end  of  litigation. 
If  the  plaintiff,  in  an  action  of  this  kind,  should  fail  to  re- 
cover, the  defendant  in  turn  would  bring  a  suit  against  him 
on  the  ground  that  the  former  suit  was  malicious,  and  so  long 
as  there  was  no  recovery  for  the  plaintiff,  the  parties  could 
keep  on  suing  each  other  until  the  end  of  time. 

In  this  case  there  was  neither  the  use  nor  the  abuse  of  legal 
process.  There  was  nothing  but  the  giving  of  a  notice.  The 
notice  had  no  legal  effect  whatever.  It  had  not  the  effect  of 
an  attachment  to  tie  up  the  fund,  and  had  the  money  been 
attached  by  legal  proceedings,  it  would  be  difficult  to  see  how 
the  plaintiff  in  the  attachment  could  be  mulcted  in  damages 
because  of  the  failure  of  his  attachment.  That  the  action  did 
not  operate  as  a  legal  restraint  upon  the  fund  in  question  is 
shown  by  the  fact  that  Norcross  Brothers  immediately  brought 
suit  against  the  county  and  recovered.  Their  loss  was  the 
delay  of  payment  which  was  compensated  by  interest. 

It  is  to  be  noticed  that  in  the  ingenious  and  able  argument 
of  the  learned  counsel  for  the  appellee,  but  a  single  case  is 
cited  which  it  is  even  alleged  sustains  his  contention.  That 
was  the  case  of  Patterson  v.  Marine  Nat.  Bank,  130  Pa.  St.  432, 
17  Am.  St.  Rep.  778,  where  punitive  damages  were  allowed 
by  reason  of  the  refusal  of  the  bank  to  honor  a  check  of  a  de- 
positor upon  notice  of  a  third  person  that  he  was  the  owner 
of  the  fund.  The  case  cited  Avould  have  had  more  application 
if  the  suit  had  been  against  the  third  person  who  gave  the 
notice  instead  of  the  bank  which  refused  to  honor  the  check. 

We  are  quite  sure  that  if  there  was  a  case  in  the  books 
which  even  seeiningly  sustains  the  contention  of  the  appellees 
the  industry  of  their  learned  counsel  would  have  discovered 
it.  In  Potts  V.  Imlay,  4  N.  J.  L.  330,  7  Am.  Dec.  603,  Chief 
Justice  Kirkpatrick  alleged  that  the  books  for  four  hundred 
years  back  had  been  searched  to  find  an  instance  where  an 
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action  on  the  case  for  the  malicious  prosecution  of  a  civil 
suit,  like  the  one  there  trying,  had  been  successfully  main- 
tained, and  that  it  was  conceded  by  the  counsel  for  the  plain- 
tiff that  no  such  case  had  been  found.  We  understand, 
therefore,  why  no  case  has  been  cited  in  the  present  instance. 

We  are  of  opinion  that  the  plaintiffs  below  had  no  cause  of 
action,  and  the  defendant's  point  should  have  been  affirmed. 

Judgment  reversed. 

Mitchell,  J.,  dissented. 

Malicious  Prosbcution  —  Abuse  of  Civil  Process. — The  doctrine  of 
the  principal  case  is  denied  in  Smithv.  Burrtts,  106  Mo,  94;  27  Am.  St.  Rep. 
329;  Antcliff  v.  June,  81  Mich.  477;  21  Am.  St.  Rep.  533;  McPheraon  r. 
Runyon,  41  Minn.  624;  16  Am.  St.  Rep.  727;  Pope  v.  Pollock,  46  Ohio  St. 
367;  15  Am.  St.  Rep.  G08,  and  Brand  v.  Hinc/iman,  68  Mich.  590, 13  Am.  St. 
Rep.  362,  in  which  it  was  held  that  the  malicious  prosecution  of  a  civil  suit 
without  probable  cause,  is  actionable  without  arrest  or  seizure  of  property. 
An  action  will  lie  for  causing  the  issuance  of  a  search  warrant  maliciously 
and  without  probable  cause:  Boeger  v.  Langenherg,  97  Mo.  390;  10  Am.  St. 
Rep.  322,  and  note;  or  a  writ  of  attachment:  Parks  v.  Young,  76  Tex.  278. 
For  a  farther  discussion  of  this  subject,  see  the  extended  notes  to  McGardlt 
V.  McOinley,  44  Am.  Rep.  347,  and  William$  v.  Hunter,  14  Am.  Deo.  699. 
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Braonio  Pbbvobmakcb  —  Discretion  of  Court. — A  decree  for  ■pecifio 
performance  is  not  granted  as  a  matter  of  course  but  rests  in  the  sound 
discretion  of  the  court,  and  even  when  the  agreement  is  perfectly  good, 
the  price  adequate,  and  no  blame  attaches  to  the  purchase,  specific  per- 
formance  may  be  denied,  and  the  parties  turned  over  to  their  remedy  in 
damages,  if  the  transaction  is  inequitable  and  unjust  in  itself,  or  is 
rendered  so  by  matters  subsequently  occurring. 

Specific  Performance  —  Improvident  and  Oppressive  Contract  bt 
Married  Woman.  —  When  a  married  woman  enters  into  an  improvident 
and  oppressive  contract  for^the  purchase  of  land  at  an  unconscionable 
price  and  the  chief  inducing  cause  of  the  contract  on  the  part  of  tne 
vendee  is  the  supposed  presence  of  a  large  body  of  coal  as  vepresented 
by  the  vendor  when  such  coal  has  been  removed,  specific  performance 
of  the  contract  will  be  refused. 

Specific  Performance  — Grounds  fob  Refusing. — An  unconscionable 
price,  a  clouded  title,  any  circumstance  of  overreaching,  misrepresenta- 
tion, suppression  of  the  truth,  suggestion  of  the  false,  fraud  of  any 
kind,  breach  of  confidential  relation,  and  many  other  similar  causes  will 
induce  a  court  to  refuse  specific  performance. 

Sfboifio  Performance — Improvident  and  Oppressivb  Coktract  bt 
Married  Woman.  —  When  a  married  woman  has  entered  into  an  im- 
provident and  oppressive  contract  for  the  purchase  of  land  at  an  uncon- 
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■clonable  price  and  has  agreed  to  give  a  mortgageon  other  property  for 
« large  sum  to  secure  the  first  two  payments  under  the  contract,  the 
fact  that  such  additional  security  is  required  tegether  with  a  contro* 
verted  question  of  fact  as  to  when  possession  is  to^be  delivered  to  the 
vendee,  is  sufficient  ground  for  refusing  specific  performance. 
Spioiinc  Pbrfobmancb — Married  Women's  Contracts. — When  a  con- 
tract  entered  into  by  a  married  woman  for  the  purchase  of  land  seems 
to  be  improvident  and  oppressive,  her  state  and  condition  as  being  a 
married  woman  will  be  taken  into  consideration  in  determining 
whether  or  not  a  decree  for  specific  performance  should  be  made  against 
her. 

Edwin  W.  Smith,  and  Knox  and  Reed,  for  the  appellant. 

James  S.  Young  and  8.  U.  Trent,  for  the  appellee. 

Green,  J.  We  are  of  opinion  that  the  learned  court  below, 
rather  than  the  master,  adjudged  correctly  the  facta  and  law 
of  the  present  contention.  It  is  not  a  case  of  mere  legal  right, 
and  is  not  dependent  solely  upon  principles  which  control  the 
determination  of  causes  of  that  character.  Tlie  proceeding  is 
by  bill  in  equity,  and  the  relief  sought  is  the  specific  perform- 
ance of  a  contract  for  the  sale  of  a  tract  of  land  for  the  price 
of  fifty  thousand  dollars.  The  defendant  against  whom  the 
contract  is  proposed  to  be  enforced  is  a  married  woman,  and 
as  only  five  thousand  dollars  of  the  purchase  money  were  to 
be  paid  in  cash,  the  sale  is  to  be  regarded  as  one  made  almost 
entirely  upon  credit,  and  the  credit  is  to  be  secured  by  a  mort- 
gage for  the  sum  of  forty-five  thousand  dollars,  in  annual  pay- 
ments of  five  and  seven  thousand  dollars  respectively,  with 
interest  on  all,  and  reaching  over  a  period  of  seven  years. 
For  a  man  to  encumber  himself  with  such  a  contract  would 
be,  in  all  ordinary  circumstances,  a  rash,  improvident,  and 
extremely  hazardous  undertaking.  Nothing  but  a  rare  com- 
bination of  fortunate  events  to  occur  in  the  very  near  future, 
capable  of  being  foreseen  by  an  extremely  sagacious  and  ex- 
perienced operator  in  speculative  transactions,  would  justify 
Buch  a  contract  in  the  ordinary  judgment  of  men.  But  with 
a  woman,  especially  a  married  woman,  unless  possessed  of 
ample  cash  capital  to  meet  her  maturing  payments,  and  a 
special  skill  and  experience  in  conducting  such  affairs,  an  en- 
gagement of  this  character  would  seem  to  be  almost  entirely 
destructive  of  the  least  prospect  of  success,  and  improvident 
and  oppressive  to  the  last  degree.  There  is  no  evidence  in 
this  case  that  Mrs.  Lamb  possessed  any  of  the  essential  qual- 
ifications, either  in  capital  or  experience,  to  conduct  such  an 
«nterprise  to  a  successful  conclusion.     Where  the  money  was 

JlU.  3t.  R«P,    Vou  XXXIV.  -43 


674  Friend  v.  Lamb.  [Penn. 

to  come  from  to  meet  the  annual  payments  does  not  appear, 
and  the  consequences  of  "  the  usual  scire  facias  clause  "  are 
well  enough  known  to  indicate  what  would  become  of  the 
property  if  the  payments  were  not  promptly  met.  We 
deem  the  contract  in  this  case  as  highly  improvident  and 
rash,  and  most  likely  to  result  in  great  disaster  even  before 
the  maturity  of  the  payments,  and  therefore  oppressive  in 
its  character.  In  its  merely  legal  aspects  these  considera- 
tions could  not  be  regarded,  and  they  would  not  constitute  a 
defense  to  an  action  to  recover  damages  for  its  breach;  but  in 
equity  the  rule  is  very  different  where  the  application  is  for 
a  specific  performance  of  the  contract.  It  was  thus  expressed 
by  this  court  in  Freetly  v.  Barnhart,  51  Pa.  St.  279,  where  we 
said  that  "  there  is  nothing  better  settled  than  that  a  decree 
for  specific  performance  is  not  a  matter  of  course,  but  rests  in 
the  sound  discretion  of  a  chancellor.  It  may  be  refused,  there- 
fore, notwithstanding  a  contract  obligation,  if  there  be  cir- 
cumstances rendering  it  inequitable,  and  then  the  party  seek- 
ing it  is  left  to  his  action  for  damages.  I  know  of  no  case  in 
which  specific  performance  is  ever  decreed  unless  it  appears 
to  accord  with  good  conscience  that  it  should  be  so  decreed, 
be  the  contract  ever  so  specific  in  its  terras." 

To  the  same  effect  are  Weise's  Appeal,  72  Pa.  St.  351;  El- 
bert V.  O'Neil,  102  Pa.  St.  302;  and  Rennyson  v.  Rozell,  106 
Pa.  St.  407.  In  the  last  of  these  cases  our  late  brother  Clark 
said:  "It  is  not  sufficient  to  call  forth  equitable  interposition 
of  the  court  that  the  legal  obligation  under  the  contract  may 
be  perfect;  if  injustice  would  result  from  a  decree  for  specific 
relief,  the  parties  must  be  remitted  to  their  remedies  at  law. 
Even  when  the  agreement  is  perfectly  good,  the  price  ade- 
quate, and  no  blame  attaches  to  the  purchase,  if  the  transac- 
tion be  inequitable  and  unjust  in  itself,  or  rendered  so  by 
matters  subsequently  occurring,  specific  performance  may  be 
denied,  and  the  parties  turned  over  to  their  remedy  in  dam- 
ages: Henderson  v.  Hays,  2  Watts,  148;  Remington  v.  Irwin, 
14  Pa.  St.  143;  Freetly  v.  Barnhart,  51  Pa.  St.  279." 

An  unconscionable  price,  a  clouded  title,  any  circumstances 
of  overreaching,  misrepresentation,  suppression  of  the  truth, 
suggestion  of  the  false,  fraud  of  any  kind,  breach  of  confiden- 
tial relation,  and  many  other  similar  causes,  will  induce  the 
courts  to  refuse  specific  performance.  The  cases  and  illustra- 
tions in  the  books  are  very  numerous  and  of  great  variety. 

In  the  present  case,  besides  the  improvident  and  oppressive 
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character  of  the  contract  and  the  coverture  of  the  purchaser, 
it  was  alleged  as  a  defense  that  it  was  represented  to  Mrs. 
Lamb,  before  the  contract  was  made  by  the  plaintiff  or  his 
agent,  that  the  property  was  underlaid  with  coal.  The  defend- 
ant, Mrs.  Lamb,  testified  that  Mr,  Miller,  who  conducted  the 
negotiation  for  the  plaintiflF,  said  "  that  there  was  also  brick 
shale  and  clay  suitable  for  making  brick,  and  that  it  was  un- 
derlaid with  coal.  I  asked  the  question  when  he  spoke  about 
the  brick  shale  and  clay,  where  could  I  get  the  coal?  and  he 
said,  why,  there  is  plenty  of  it  all  underneath  this  property." 
And  again:  "He  said  the  property,  the  whole  property,  was 
underlaid  with  coal;  I  do  not  know  whether  he  stated  the 
thickness  of  the  vein  or  not.  Q.  What  did  Mr.  Miller  say  of 
the  coal,  as  to  its  value,  prior  to  signing  the  agreement?  A. 
Mr.  Miller  said  the  land  was  underlaid  with  coal;  he  said  it 
would  be  more  valuable  on  that  account."  On  cross-exami- 
nation, she  said  she  saw  a  coal  pit  on  the  farm,  noticed  the 
old  slack  piles;  did  not  go  into  the  coal  pit.  "  When  I  saw 
the  coal  pit  I  presumed  that  some  coal  had  been  taken  out 
at  some  time  before.  I  did  not  at  any  time  make  any  inquiry 
as  to  the  quantity  of  coal  taken  out.  Nothing  else  was  said 
to  me  about  this  coal  but  what  Mr.  Miller  told  me  at  the  first 
meeting  in  the  office." 

Harry  Collins,  a  witness  for  the  defendant,  testified  that  he 
was  present  at  an  interview  between  Miller  and  Mrs.  Lamb 
at  Somer's  office,  in  which  "Miller  told  Mrs.  Lamb  that  the 
property  was  underlaid  with  coal.  He  also  said  that  the  coal 
that  was  underneath  the  property,  together  with  the  stone, 
would  make  that  as  valuable  property  as  there  was  anywhere 
in  the  state." 

It  was  proved  by  McKelvy,  a  witness  for  the  plaintiflF,  that 
the  coal  had  been  taken  out  years  before  by  tenants  of  a  for- 
mer owner,  and  that  there  was  no  coal  on  the  premises  left, 
but  about  five  or  six  acres  which  were  not  included  in  the 
lease  to  the  lessees  of  the  coal. 

The  master,  in  his  treatment  of  this  testimony,  laid  stress 
upon  the  fact  that  Miller,  the  plaintiflTs  agent,  denied  that  he 
had  ever  represented  that  there  was  coal  on  the  property,  and 
lield  that  if  the  representations  were  made,  Mrs.  Lamb  did 
not  rely  on  them,  but  made  an  examination  for  herself,  and  he 
expresses  some  doubt  as  to  the  truth  of  the  testimony  of  the 
defendant  and  her  witness.  We  do  not  perceive  any  sufficient 
reason  for  discrediting  the  positive  testimony  of  Mrs.  Lamb 
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and  Collins  on  this  subject,  and  as  the  actual  presence  of  coal 
underlying  all  or  any  considerable  part  of  the  land,  would 
naturally  be  a  fact  of  the  gravest  importance  in  considering 
the  value  of  the  property,  we  feel  constrained  to  say  that  even 
a  condition  of  doubt  upon  this  most  serious  subject  would  im- 
pel a  chancellor  to  refuse  specific  performance.  This  was  the 
conviction  of  the  learned  court  below,  and  it  is  also  ours.  We 
cannot  think  it  would  be  equitable  to  force  upon  any  pur- 
chaser a  title  to  seventy  acres  of  land,  at  a  price  of  fifty  thou- 
sand dollars,  when  the  supposed  presence  of  a  large  body  of 
coal  which  had  been  in  fact  removed  may  have  been  the  chief 
inducing  cause  of  the  contract.  Certainly  the  evidence  should 
be  most  convincing  that  the  purchaser  knew  that  the  coal  had 
been  removed,  and  made  the  contract  without  regard  to  its 
presence  or  absence.  Instead  of  testimony  to  that  efiect,  we 
have  only  denials  of  the  fact  that  the  representations  were 
made,  and  these  denials  are  a  practical  concession  of  their 
importance,  if  made.  The  fact  that  they  were  made  is  at- 
tested by  two  witnesses  and  denied  by  one.  In  such  a  state 
of  the  testimony  it  may  well  be  doubted  that  even  a  jury  in 
an  action  at  law  for  damages  for  breach  of  the  contract  would 
award  a  verdict  in  favor  of  the  seller,  but  assuredly  a  chan- 
cellor would  decline  to  enforce  such  a  contract  in  such  a  con- 
dition of  the  testimony,  upon  an  unwilling  purchaser.  In 
Holmes's  Appeal,  77  Pa.  St.  50,  we  said:  ''Even  if  there  had 
been  no  misrepresentation  on  Holmes's  part,  it  would  be  doubt- 
ful whether  a  chancellor  would  compel  specific  performance 
against  one  who  is  ignorant  of  the  fact."  There  was  no  testi- 
mony to  the  efi'ect  that  Mrs.  Lamb  was  informed  that  the  coal 
had  been  removed,  and  the  testimony  of  herself  and  Collins 
was  that  she  was  assured  by  the  agent  of  her  vendor  that  it 
was  actually  there  and  in  large  quantity. 

There  was  also  a  controverted  question  of  fact  as  to  the 
time  when  Mrs.  Lamb  was  to  have  possession  of  the  premises, 
she  and  her  witness  Collins  testifying  that  Miller  agreed  that 
she  should  have  it  immediately,  and  Miller  denying  such 
agreement.  Mrs.  Lamb  testified  that  she  declined  to  sign  the 
contract  with  the  provision  in  it  regarding  the  leases,  and  that 
thereupon  Miller  promised  that  she  should  have  immediate 
possession,  and  upon  the  faith  of  that  promise  she  signed  the 
paper.  The  preponderance  of  the  testimony  on  this  subject 
is  with  the  defendant,  and  as  an  unsuccessful  attempt  to  get 
possession  was  made,  another  element  of  doubt  is  introduced 
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into  the  case,  causing  additional  hesitation  as  to  the  Bpecific 
performance  of  the  contract. 

One  of  the  elements  of  the  contract  was  that  Mrs.  Lamb 
was  to  give  a  mortgage  on  other  property  owned  by  her  for 
twelve  thousand  dollars  to  secure  the  first  two  payments. 
The  circumstance  that  such  a  security  was  required,  is  addi- 
tional proof  that  even  the  plaintiff  did  not  regard  the  land  it- 
self as  of  sufficient  value  to  assure  the  payment  of  the  pur- 
chase money,  and  is  another  reason  why  a  chancellor  would 
regard  the  contract  as  oppressive  and  burdensome. 

Treating  the  whole  case  as  one  between  parties  sui  juris,  we 
do  not  regard  it  as  one  in  which  a  chancellor  should  decree 
specific  performance.  We  do  not  discuss  or  decide  the  ques- 
tion whether  the  contract  was  within  the  legal  competency  of 
Mrs.  Lamb,  because  it  is  not  necessary,  but  we  do  think  it 
proper  to  give  some  consideration  to  her  state  and  condition 
as  being  a  married  woman,  in  determining  whether  or  not  a  de- 
cree for  specific  performance  should  be  made  against  her.  The 
very  recent  emancipation  of  married  women  from  the  disabil- 
ities formerly  incident  to  their  relation,  does  not  remove  them 
from  consideration  by  the  courts,  when  questions  of  improvi- 
dence, hardship,  and  oppression,  in  contracts  made  by  them, 
require  judicial  attention.  In  so  far  as  these  circumstances 
are  recognized  as  occasions  for  intervention,  they  will  be 
availed  of  in  favor  of  married  women  as  well  as  of  all  other 
persons,  with  the  added  consideration  of  their  less  protected 
and,  comparativelv  speaking,  more  helpless  condition.  We 
are  of  the  opinion  that  the  case  was  correctly  decided  by  the 
learned  court  below. 

Decree  affirmed  and  bill  dismissed  at  the  cost  of  the  plaintiff. 


SpBOirio  Pbrformance  —  Discretion  of  Court.  — The  specific  perform. 
ance  of  a  contract  in  equity  is  a  matter  that  rests  in  the  sound  discretion  of 
the  court.  It  is  not  a  matter  of  absolute  right  to  him  M'ho  asks  it:  Brewer  v. 
Herbert,  30  Md.  301;  96  Am.  Dec.  582;  Wynn  v.  Garland,  19  Ark.  23;  68  Am. 
Deo.  190,  and  note;  Johnson  v.  Hubbell,  10  N.  J.  Ch.  332;  66  Am.  Dec.  773; 
Young  v.  Daniels,  2  Iowa,  126;  63  Am.  Dec.  477,  and  note;  Ford  v.  Euker,  86 
Va.  75;  Page  v.  Martin,  46  N.  J.  Eq.  585;  Love  v.  Welch,  97  N.  C.  200;  New 
Orleans  v.  New  Orleans  etc  R.  R.  Co.,  44  La.  Ann.  64;  Shan  v.  Williamx, 
138  111.  43. 

Spkcii'io  Performance  —  Grounds  fob  Refusing.  —  Specific  perform- 
ance  will  not  be  decreed  where  the  contract  has  been  obtained  through 
fraud,  misrepresentation  or  suppression  of  the  truth,  or  where  it  would  be 
inequitable  to  decree  it:  Claypool  v.  Commissioners,  132  Ind.  261;  Eaton  v. 
Eaton,  64  N.  H.  493;  McElroy  v.  Maxwell,  101  Mo.  294;  Ford  v.  Eukej,  86 
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Ta.  76;  Brown  v.  Pitcairn,  148  Pa.  St.  387;  33  Am.  St.  Rep.  834,  and  nota 
with  the  cases  collected. 

SPKOino  Pkrfoemancb  —  Necessity  for  Perfkct  Title.  —  Specific  per- 
formance of  a  contract  for  the  purchase  of  land  will  not  be  decreed  where 
the  title  is  questionable:  Townshend  v.  Ooodfellow,  40  Minn.  312;  12  Am.  St. 
Rep.  736,  and  note;  Brewer  v.  Herbert,  30  Md.  301;  96  Am.  Dec.  582,  and 
note;  Jackson  v.  Murray,  5  T.  B.  Mon.  184;  17  Am.  Dec.  53;  Lewis  v.  Herw 
don,  3  Litt.  358;  14  Am.  Dec.  68;  Ross  v.  Grirnball,  1  T.  U.  P.  Charlt.  268;  4 
Am.  Deo.  711;  Edwards  v.  Hundley,  Hardin,  612;  3  Am.  Dec.  745;  Butler  v. 
O'Hear,  1  Desaus.  Ch.  382;  1  Am.  Dec.  671;  Paulmier  v.  Howland,  49  N.  J. 
Eq.  364. 


MuRDOOK  V.  Walker. 

[162  Pennsylvania  State,  595.] 
BoTCOTTiNO  —  Injunction  Against.  — Discharged  union  workmen  will  be 
restrained  by  injunction  from  gathering  about  their  former  employer's 
place  of  business,  and  from  following  to  and  from  their  work,  nonunion 
workmen  subsequently  employed  by  him,  and  from  gathering  about  the 
boarding  house  of  such  workmen,  or  in  any  manner  interfering  with 
them  by  means  of  threats,  menaces,  intimidation,  ridicule,  or  annoyance, 
on  account  of  their  working  for  such  employer. 

Bill  in  equity  for  an  injunction.  Plaintiffs  are  job  printers 
and  employ  a  large  number  of  men.  The  defendants  are 
printers  who  belong  to  labor  unions  and  were  discharged  by 
plaintiffs  because  they  refused  to  work  unless  paid  higher 
wages,  and  since  their  discharge  have  unlawfully  conspired 
together  in  the  manner  set  out  in  the  opinion  to  prevent  the 
plaintiffs  from  employing  and  retaining  nonunion  men  in 
their  service,  thus  attempting  to  compel  plaintiffs  to  pay  the 
wages  demanded  by  union  workmen  and  to  employ  only  mem- 
bers of  labor  unions.  The  following  is  the  opinion  of  the  trial 
court  from  the  judgment  of  which  the  defendant  appealed. 

"  No  questions  seem  to  arise  in  this  case  which  were  not 
considered  in  the  case  of  Brace  Brothers  v.  Evans,  decided  by 
Judge  Slagle,  35  Pitts,  L.  J.  399,  that  of  Moorhead  v.  Krause, 
recently  decided  by  Judge  Stowe,  and  that  of  McCandless  & 
Kinser  v.  O^Brien,  August  term  of  this  court.  The  right  of 
workingmen  to  organize  into  associations  cannot  be  questioned, 
and  the  right  of  the  members  of  such  associations,  either  as 
individuals  or  as  an  organization,  to  cease  work  for  any  em- 
ployer, and  to  use  all  lawful  and  peaceful  means  to  induce 
others  to  refuse  to  work  for  such  employer,  are  equally  well 
founded;  but  the  members  of  such  associations  have  no  right, 
by  force,  menaces,  or  threats,  to  attempt  to  prevent  the  mem- 
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bers  of  any  other  association,  or  men  who  belong  to  no  associ- 
ation, from  working  upon  such  terms  as  they  may  be  willing 
to  do,  nor,  upon  the  other  hand,  have  nonunion  workmen  any 
right  to  use  such  means  to' prevent  the  members  of  any  asso- 
ciation or  union  from  working  upon  such  terms  as  they  may 
agree  upon  with  any  employer.  When  any  number  of  men  so 
conduct  themselves  as  to  commit  a  continuing  trespass,  or 
become  a  nuisance,  they  may  be  enjoined.  Under  the  affida- 
vits submitted,  there  can  be  no  doubt  that  a  number  of  the  de- 
fendants with  others,  have  been  in  the  habit  of  collecting  in 
crowds  about  the  establishment  of  the  plaintiffs,  having 
followed  their  workmen  to  and  from  their  boarding  houses, 
and  purposely  interfered  with  them  in  passing  along  the  pub- 
lic streets,  in  some  instances  even  resorting  to  actual  force. 
The  purpose  of  those  engaged  in  these  proceedings  was  evi- 
dently correctly  stated  by  one  of  the  defendants,  when,  in  re- 
ply to  the  words  of  one  of  the  plaintiffs,  "  Our  men  are  getting 
sick  and  tired  of  this,"  he  said,  "that  is  what  we  are  here  for, 
to  make  them  sick  and  tired."  The  whole  course  of  those 
actively  engaged  in  these  movements  was  a  menace  to  the 
workmen  of  the  plaintiffs,  as  well  as  to  the  public  peace. 

"  A  number  of  the  defendants  named  in  the  bill  are  not 
ehown  by  the  affidavits  to  have  taken  any  part  in  the  acts 
which  are  complained  of,  and,  as  to  all  except  those  herein 
after  named,  the  motion  for  a  preliminary  injunction  is  re- 
fused. 

"It  is  ordered  that  a  preliminary  injunction  issue  against 
the  defendants,  T.  O'Leary,  Charles  McCune,  J.  Francis,  John 
C.  Miller,  Henry  Freund,  L.  Hoskinson,  John  Mitchell,  T.  N. 
Crooks,  John  Powell,  Eugene  Walker,  Samuel  Miller,  Freder- 
ick Yentsch,  William  F.  Wetzel,  David  Lowry,  Henry  Neely, 
Robert  Smith,  August  Held,  V.  B.  Williams,  Frank  Lewis, 
and  Edward  Glennen,  restraining  them  and  each  of  them 
from  gathering  at  and  about  plaintiff's  place  of  business,  and 
from  following  the  workmen  employed  by  plaintiffs,  or  who 
may  hereafter  be  so  employed,  to  and  from  their  work,  and 
gathering  at  and  about  the  boarding  places  of  said  workmen, 
and  from  any  and  all  manner  of  threats,  menaces,  intimida- 
tion, opprobrious  epithets,  ridicule,  and  annoyance,  to  and 
against  said  workmen  or  any  of  them,  for  or  on  account  of 
their  working  for  the  plaintiffs,  upon  the  execution  by  plain- 
tiffs of  a  bond  in  proper  form,  with  sureties  to  be  approved  by 
the  court,  in  the  sum  of  two  thousand  dollars." 
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D.  F.  Patterson  and  W,  C.  Stillwagen,  for  the  appellants. 
J".  S.  and  E.  G.  Ferguson,  and  J.  A.  Evans,  for  the  appellees. 

Per  Curiam.  This  is  an  appeal  from  the  decree  of  the 
court  of  common  pleas  No.  3,  of  Allegheny  County,  restrain- 
ing the  defendants  from  gathering  about  plaintiffs'  place 
of  business,  and  from  following  the  workmen  employed  by 
plaintiffs,  or  who  may  hereafter  be  so  employed,  to  and  from 
their  work,  and  gathering  about  the  boarding  houses  of  said 
workmen;  and  from  any  and  all  manner  of  threats,  menaces, 
intimidation,  opprobrious  epithets,  ridicule,  and  annoyance  to 
and  against  said  workmen  or  any  of  them,  for  or  on  account 
of  their  working  for  the  plaintiffs. 

The  decree  is  affirmed,  for  the  reasons  given  by  the  learned 
judge  of  the  court  below  in  his  opinion,  and  the  appeal  die- 
missed  at  the  costs  of  the  appellants. 

IirjDNCTioir  AOAINST  BoTOOTTiNQ.  — An  in  junction  will  issue  to  prerenfc 
the  making  and  carrying  of  banners  in  front  of  complainant's  place  of  busi* 
nass,  for  the  purpose  of  preventing  workmen  from  entering  into  or  continu- 
ing ia  his  employ:  Sherry  v.  Perkins,  147  Mass.  212;  9  Am.  St.  Rep.  689, 
and  not*. 
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[163  Pbnnstlvania  Statb,  29.] 

SniBBT  Railways — Negligence.  —  Thottgh  a  Child  of  Tender  Years 
Runs  Suddenly  Under  a  Street  Car,  yet  if  the  gripman  was  not 
attending  to  hia  business,  and  was  standing  on  the  side  of  the  cab  with 
one  hand  out  of  the  window  looking  towards  the  houses,  and  did  not 
have  hold  of  the  grip  or  brake,  and  .paid  no  attention  to  persons  who 
hallooed  to  him  when  they  saw  the  danger  of  the  child,  it  is  proper  to 
submit  the  case  to  the  jury  for  them  to  determine  whether  or  not  the 
injuries  suffered  by  the  child  were  due  to  the  negligence  of  the  railway 
corporation. 

Btbbet  Railways.  — It  is  thb  Duty  of  the  Gripman  of  a  street  railway 
car  to  keep  his  eyes  on  the  track  before  him,  and  not  to  gaze  at  houses 
or  other  objects  while  the  car  is  in  motion;  and  if  an  accident  occurs 
through  his  neglect  of  these  duties,  his  employer  is  answerable. 

Action  to  recover  damages  suffered  from  the  death  of 
plaintiff's  son,  six  years  of  age,  being  run  over  by  defendant's 
oar.  The  child,  being  permitted  to  go  down  stairs  from  the 
rooms  of  his  parents  in  the  third  story  of  a  building,  wan- 
dered into  the  street,  and  five  minutes  later  was  run  over  b/ 
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a  cable  car  owned  by  the  defendant.    Verdict  and  judgment 
for  the  plaintiff. 

George  C,  WilsoUy  for  the  appellant. 

W.  B.  Rodgers  and  A.  K.  Stevenson,  for  the  appellee. 

Per  Curiam.  The  little  boy  whose  untimely  death  re- 
sulted from  the  alleged  negligence  of  the  defendant  company 
was  less  than  six  years  old.  Hence  contributory  negligence 
cannot  be  imputed  to  him;  nor  can  it  be  imputed  to  hm 
father  under  the  evidence.  The  sole  question,  then,  for  de- 
termination is,  whether  the  defendant  company  was  guilty 
of  negligence  in  the  manner  of  running  its  car  at  the  time 
the  accident  occurred.  This  is  the  only  question  in  the  case, 
and  the  only  one  raised  by  the  specifications  of  error.  The 
learned  judge  below  was  asked  to  direct  a  verdict  for  the 
defendant.  We  think  this  request  was  properly  refused,  as 
there  was  evidence  which  could  not  be  withdrawn  from  the 
jury.  It  may  be,  as  contended  by  the  defendant,  that  the 
child  ran  suddenly  under  the  car,  and  was  not  seen  by  the 
gripman;  but  there  was  evidence  on  the  part  of  the  plaintiff 
that  other  persons  saw  the  child  when  the  car  was  two 
lengths  and  a  half  away.  There  was  also  evidence  that  the 
gripman,  at  the  time,  was  not  attending  to  his  business;  that 
he  was  standing  on  the  side  of  the  cab  with  one  hand  out  of 
the  window,  and  looking  towards  the  houses  he  was  passing, 
and  that  he  did  not  have  hold  of  his  grip  or  brake;  that  when 
hallooed  to  by  persons  who  saw  the  child,  he  paid  no  atten- 
tion to  the  warning.  This  testimony,  if  true'  and  it  has  been 
BO  found  by  the  jury,  is  of  a  very  damaging  character.  The 
running  of  this  class  of  cars  through  the  crowded  streets  of 
the  city  is  necessarily  attended  with  danger.  In  fact  it  is 
difficult  to  have  rapid  transportation  through  a  city  without 
an  element  of  danger.  Very  much  depends  upon  the  care  of 
the  gripman.  He  should  always  be  on  the  alert  to  avoid 
danger,  and  his  attention  never  should  be  diverted  from  his 
duties.  He  should  keep  his  eye  constantly  on  the  track  be- 
fore him.  If  he  is  permitted  to  gaze  at  houses  or  other  ob- 
jects while  the  car  is  in  motion,  and  an  accident  occurs  by 
reason  of  such  conduct,  the  company  employing  him  must 
expect  to  be  held  responsible;  and  it  is  suggested  for  the  bene- 
fit of  such  corporations,  as  well  as  for  the  safety  of  the  public, 
that  under  no  circumstances  should  anyone  be  allowed  to 
ride  in  the  cab  with  the  gripman.    Such  a  matter  cannot  fail 
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to  distract  his  attention  from  bis  duties,  and  may  be  the 
cause  of  some  serious  accident. 
Judgment  affirmed.  

Strbbt  Railways  —  Nboligenck  in  Running  over  Child.  —  Questioit 
»0B  Jury:  See  Rosetikranz  v.  Lindel  B'yCo.,  108  Mo.  9;  32  Am.  St.  Rep.  588, 
and  note  with  cases  colleoted;  also  Anderson  v.  Minneapolia  etc.  R'y  Co.,  42 
Minn.  490;  18  Am.  St.  Rep.  525,  and  especially  note;  see  also  Chilton  t. 
Central  Traction  Co.",  152  Pa.  St.  425. 

Street  Railways  —  Duty  of  Person  in  Charge  of  Car.  — It  is  notsuf- 
ficient  care  on  the  part  of  a  gripman  on  a  cable  car  on  approaching  a  curve 
to  ring  the  bell,  and,  observing  that  the  way  is  clear,  go  ahead,  neither  look- 
ing to  the  right  nor  the  left:  Winters  v.  Kansas  City  Cable  R'y  Co.,  99  Mo, 
609;  17  Am.  St.  Rep,  591,  and  note.  It  is  the  duty  of  a  street-car  driver 
to  sit  or  stand  where  he  can  have  such  control  of  his  car  and  team  as  is  prac- 
ticable. He  must  be  in  a  place  and  condition  to  exercise  a  reasonable  de- 
gree of  care  and  diligence  in  watching  the  street  ahead  of  him,  so  as  to  pre- 
vent collisions  and  avoid  injury  to  pedestrians;  Anderson  v.  Alinneapolis  etc. 
Ky  Co.,  42  Minn.  490;  18  Am.  St.  Rep.  525;  note  to  Rascher  v.  Detroit  etc, 
R'y  Co.,  30  Am.  St.  Rep.  450;  and  see  Hays  v.  Greenville  etc.  R'y  Co.,  70  Tex. 
602;  8  Am.  St.  Rep.  624;  and  Philadelphia  etc.  R'y  Co.  v.  Henrice,  92  Pa.  St. 
431}  87  Am.  Rep.  699,  to  the  same  effect. 
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Street  Railway  Corporations  have  not  the  Exclusive  Right  to  the 
Highways  upon  which  they  are  permitted  to  run  their  cars,  or  even  to 
the  use  of  their  own  tracks.  The  public  have  the  right  to  use  these 
tracks  in  common  with  the  railway  corporations,  and  therefore  it  is  not 
negligence  per  ?e  for  a  citizen  to  be  anywhere  upon  such  tracks. 

Street  Railway  Corporation  Owes  a  Duty  to  exercise  such  watchful  care 
as  will  prevent  accidents  or  injuries  to  persons  who,  without  negligence, 
may  not  be  able  to  get  out  of  the  way  of  a  passing  car. 

Street  Railways. — It  is  Negligence  to  Run  a  Car  Alono  a  Dark 
AND  Unlightbd  Alley  on  a  dark  night  at  a  rate  of  speed  that  will  not 
permit  its  stoppage  within  the  distance  covered  by  its  own  headlight. 

Street  Railways  —  Contributory  Negligence.  —  If  the  driver  of  a  tettn 
stops  it  in  a  dark  alley,  and  leaves  it  upon  the  track  of  a  street  railway 
unhitched  and  unattended,  he  is  guilty  of  negligence,  and  there  can  be 
no  recovery  against  the  railway  corporation  for  injuries  suffered  by  the 
collision  of  its  street  car  with  such  team,  though  the  motor  man  of  such 
car  was  also  guilty  of  negligence  in  running  it  at  a  rapid  rate  of  speed 
through  such  alley. 

Action  to  recover  damages  sustained  through  the  collision 
of  plaintiff's  horse  and  wagon  with  defendant's  street  car. 
Plaintiffs  had  their  stable  in  Church  Alley,  in  the  city  of  Al- 
legheny,   Their  driver  drove  up  to  the  stable,  and  stopped  ia 
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the  alley,  and  upon  the  tracks  over  which  the  defendant  was 
operating  an  electric  street  railway,  and  left  the  team  stand- 
ing unattended  while  carrying  several  parcels  into  the  stable. 
He  saw  the  car  approaching,  and  realizing  the  danger,  tried 
to  lead  his  horse  out  of  the  way,  and  called  to  the  motor  man 
to  stop.  The  latter  did  not  hear  him  nor  see  the  team  until 
too  late  to  prevent  the  collision  from  which  the  plaintiff's 
horse  was  hurt.     Verdict  and  judgment  for  the  plaintiff. 

W.  P,  Potter  and  William  A.  Stone,  for  the  apellant. 
Charles  A.  Sullivan,  for  the  appellees. 

Heydrick,  J.  There  was  abundant  evidence  to  justify  a  jury 
in  finding  the  defendant  company  guilty  of  negligence.  Street 
railway  companies  have  not  an  exclusive  right  to  the  high- 
ways upon  which  they  are  permitted  to  run  their  cars,  or  even 
to  the  use  of  their  own  tracks.  The  public  have  a  right  to 
use  these  tracks  in  common  with  the  railway  companies,  and 
therefore,  while  the  rights  of  the  latter  are  in  some  respects 
superior  to  those  of  the  former,  as  was  said  in  Ehrisman  v. 
East  Harrisburg  City  Pass.  R'y  Co.,  150  Pa.  St.  180,  it  is  not 
negligence  per  se  for  a  citizen  to  be  anywhere  upon  such 
tracks.  So  long  as  the  right  of  a  common  user  of  the  tracks 
exists  in  the  public,  it  is  the  duty  of  passenger  railway  com- 
panies to  exercise  such  watchful  care  as  will  prevent  accidents 
or  injuries  to  persons  who,  without  negligence  upon  their  own 
part,  may  not  at  the  moment  be  able  to  get  out  of  the  way  of 
a  passing  car.  The  degree  of  care  to  be  exercised  must  ne- 
cessarily vary  with  the  circumstances,  and  therefore  no  un- 
bending rule  can  be  laid  down,  but  there  is  no  diflSculty  in 
saying  that  it  is  negligence  to  run  a  car  along  a  narrow  and 
unlighted  alley  in  a  dark  night  at  a  rate  of  speed  that  will 
not  permit  its  stoppage  within  the  distance  covered  by  its  own 
headlight.  This,  according  to  the  testimony  of  the  defend- 
ant's own  witness,  its  motor  man,  it  did  the  night  of  the  acci- 
dent, by  which  the  plaintiff's  horse  was  injured. 

But  the  plaintiff's  driver,  according  to  his  own  testimony, 
was  equally  negligent.  He  left  his  horse  and  wagon  standing 
unguarded  upon  the  track,  and  went  into  a  stable  in  close 
proximity.  How  long  he  was  absent  does  not  appear,  nor  is 
it  material.  It  was  his  duty  to  exercise  the  same  watchful 
care  when  upon  the  track  that  the  law  exacts  of  the  railway 
company  in  running  its  cars.  It  is  an  unbending  rule,  to  be 
observed  at  all  times  and  under  all  circumstances,  that  a  per- 
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son  about  to  cross  the  track  of  a  street  railway  must  look  m 
both  directions  for  an  approaching  car  before  attempting  to 
cross:  Ehrisman  v.  East  Harrisburg  City  Pass.  R'y  Co.,  150 
Pa.  St.  180;  Wheelahan  v.  Philadelphia  Traction  Co.,  150  Pa. 
St,  187;  but  compliance  with  this  rule  would  be  an  idle  cere- 
mony if  a  person  might  afterwards  stop  his  horse  or  vehicle 
upon  the  track,  relax  his  vigilance,  and,  leaving  his  horse  un- 
guarded, go  into  a  building  in  the  vicinity,  and  there  remain 
any  length  of  time  whatever.  As  well  mi^ht  a  motor  man 
desert  his  post  of  duty,  and  go  into  the  car  to  speak  to  a  pas- 
senger, or  for  any  other  purpose.  For  less  negligence  than 
that  on  the  part  of  a  gripman  this  court  recently  sustained  a 
judgment  against  a  street  railway  company,  the  injured  party 
being  free  from  contributory  negligence:  Schnur  v.  Citizens* 
Traction  Co.,  153  Pa.  St.  29,  ante,  p.  680.  For  these  reasons 
the  defendant's  points  ought  to  have  been  affirmed. 
The  judgment  is  reversed. 


Street  Railways — Ddtt  or  Person  in  Charqb  op  Car. —  It  is  the 
duty  of  the  gripmaa  of  a  street-railway  car  to  keep  his  eyes  oa  the  track 
before  him,  and  to  keep  hold  of  the  grip  or  brake  to  avoid  injury  to  persona 
or  vehicles  crossing  the  track:  Schnur  v.  Citizens'  Traction  Co.,  153  Pa.  St. 
29;  ante,  p.  680,  and  note  with  cases  collected.  See  also  extended  note  to 
Western  Paving  etc.  Co.  v.  Citizens'  etc.  R.  R.  Co.,  25  Am.  St.  Rep.  481. 

Street  Railways  —  Rights  of  in  Streets.  —  The  right  of  a  railway  in 
a  street  is  only  an  easement  to  use  the  highway  in  common  with  the  public. 
It  has  no  exclusive  right  of  travel  upon  its  track,  and  a  person  is  not  negli- 
gent nor  a  trespasser  in  driving  upon  its  track:  Rascher  v.  Detroit  etc.  R'y 
Co.,  90  Mich.  413;  30  Am.  St.  Rep.  447,  and  note;  Swain  v.  Fourteenth  Street 
R'y  Co.,  93  Cal.  179;  Spurrier  v.  Front  Street  etc.  R'y  Co.,  3  Wash.  659.  A 
franchise  granted  to  a  street  railway  gives  it  no  exclusive  use  of  that  portion 
of  the  street  upon  which  its  road  is  constructed,  but  only  the  right  to  con- 
struct such  road  in  such  place  and  manner  as  not  to  interfere  with  the  use 
of  the  street  by  the  public:  Pacijic  R'y  Co.  v.  Wade,  91  Cal.  449;  25  Am.  St. 
Rep.  201,  and  note.  The  question  of  the  rights,  duties,  and  obligations  of 
•treet-railway  corporations  with  respect  to  the  streets  is  discussed  in  the 
extended  note  to  Western  Paving  etc.  Co.  t.  Citizens'  etc  R.  R.  Co.,  25  Am. 
St.  Rep.  475. 
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Boyd  v.  Thompson, 

[153  Pennsylvania.  State,  78.] 
PlBTNERSHiP.  —  Judgments    Entered    upon   Sealed  Judgment  Notes 

GlYBN   IN  THB  NaMB  OF  A   FiRM   BY   OnK   MemBER   THEBEOF,    without 

anthority  from  the  other,  will  not  be  set  aside  at  the  instance  of  such 
other  member,  or  of  creditors  of  the  firm,  though  such  notes  were  given 
for  partnership  indebtedness  not  yet  due.  Because  such  notes  were 
valid  and  existing  neither  the  dissenting  partner  nor  the  other  creditors 
have  any  equitable  ground  for  relief. 

Motion  to  set  aside  a  judgment  based  upon  judgment  notes 
executed  in  the  firm  name  of  Thompson  and  Coxe  by  James 
R.  Thompson,  a  member  of  the  firm.  Each  of  the  notes  was 
given  without  the  consent  of  the  other  copartner,  but  was  for 
the  Indebtedness  of  the  firm  existing  but  not  yet  due.  The 
motion  was  made  by  Coxe  and  certain  execution  creditors  of 
the  firm,  but  being  denied,  this  appeal  was  taken. 

John  Q.  Johnson,  John  Sparhawk,  Jr.j  and  L.  W.  Barringer, 
for  the  appellants. 

E.  C.  Shapley,  Allen  H.  GangeweVy  and  J.  B.  Colahan,  Jr., 
for  the  appellee. 

Williams,  J.  These  cases  depend  on  the  same  questions. 
The  difiiculty  thought  to  be  encountered  in  them  is  much 
more  apparent  than  real.  There  is  a  long  line  of  cases, 
among  which  is  Schmertz  v.  Shreeve,  62  Pa,  St.  457,  1  Am. 
Rep.  439,  holding  that  one  partner  cannot  bind  his  part- 
ners or  his  firm  by  a  deed  or  other  instrument  under  seal,  by 
virtue  of  his  implied  power  as  a  member  of  the  firm  to  repre- 
sent it.  There  is  another  line  of  cases  which  hold  that  a 
judgment  confessed  by  one  partner  for  a  partnership  debt  will 
authorize  a  levy  and  sale  of  goods  belonging  to  the  firm  as 
well  as  the  separate  goods  of  him  who  confessed  the  judg- 
ment. Perhaps  the  most  recent  of  these  is  McCleery  v. 
Thompson,  130  Pa.  St.  443.  The  apparent  inconsistency  be- 
tween these  lines  of  decisions  will  disappear  when  the  cases 
themselves  come  to  be  examined  and  the  real  point  in  con- 
troversy ascertained.  Thus  Schmertz  v.  Shreeve,  62  Pa.  St. 
457,  1  Am.  Rep.  439,  was  an  action  on  an  executory  contract 
under  seal  for  the  future  delivery  of  oil  at  the  city  of  Pitts- 
burgh. A  seal  was  not  necessary  to  the  proper  execution  of 
such  a  contract,  but  if  the  partner  had  the  power  to  bind  the 
firm  by  its  use  he  changed  the  nature  of  the  undertaking; 
for  the  seal  imported  a  consideration,  and  would  prevent  the 
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running  of  the  statute  of  limitations  applicable  to  the  case  of 
a  simple  contract.  The  question  was  therefore  one  of  th© 
power  of  a  partner  so  to  bind  his  firm.  The  opinion  of  this 
court  was  delivered  by  Justice  Sharswood,  who  said  in  sub- 
stance that  as  the  contract  was  executory  the  question  whether 
a  seal  was  necessary  to  its  valid  execution  was  unimportant. 
The  controlling  question  was  whether  one  partner  could  bind 
the  partnership  by  an  executory  contract  under  seal.  "  Exe- 
cuted contracts,  such  as  assignments,"  said  he,  "  stand  on 
another  ground.  They  form  but  the  evidence  of  the  act. 
The  sale  and  delivery  of  merchandise,  for  example,  is  within 
the  implied  power  of  one  partner.  That  he  superadds  a  bill 
of  sale  or  transfer  under  seal  is  but  evidence  of  the  act  of  dis- 
position, and  does  not  change  its  nature."  The  seal  is  un- 
necessary upon  such  an  instrument,  and  its  presence  neither 
adds  to  nor  modifies  in  any  measure  its  legal  efiect. 

Now  the  implied  power  of  a  partner  to  bind  his  firm  rests 
on  the  doctrine  of  agency.  The  firm  is  an  invisible  artificial 
person,  and  necessarily  represented  by  the  natural  persons 
who  compose  it.  What  they  do  therefore  within  the  scope  of 
the  business  in  which  the  firm  is  engaged,  and  on  its  behalf 
or  in  its  name,  they  do  as  its  agents;  and  the  agency  grows 
out  of  and  is  implied  from  the  relation  between  the  invisible 
firm  and  the  persons  who  have  united  to  create  it.  A  partner 
may  buy  and  sell  the  goods  in  which  the  firm  deals.  He 
may  borrow  money  for  its  use  and  give  a  note  in  the  firm 
name  therefor.  He  may  indorse  negotiable  notes  received  by 
the  firm  in  the  course  of  its  business  with  the  firm  name.  He 
may  give  receipts,  bills  of  sale,  releases,  and  the  like  in  the 
firm  name,  and  whether  he  appends  a  seal  thereto  or  not  is 
wholly  unimportant,  as  such  papers  evidence  a  past  transac- 
tion and  impose  no  new  liability.  He  may  settle  an  existing 
debt  by  sale  of  the  firm  goods,  or  payment  out  of  its  funds,  or 
by  a  note  in  the  firm  name.  He  has  a  right  to  insist  that  the 
goods  belonging  to  the  partnership  shall  be  used  to  pay  the 
partnership  debts,  and  if  he  deems  it  necessary  to  his  own 
security  or  that  of  the  creditor,  he  may  confess  a  judgment 
against  the  firm  for  the  amount  of  such  debt  which  will  justify 
the  levy  and  sale  of  the  goods  of  the  firm  and  his  own  in 
payment  thereof.  In  so  doing  he  imposes  no  new  or  original 
liability  on  his  firm,  for  the  debt  was  already  due  from  it. 
In  that  sense  the  judgment  is  not  an  executory  contract  to  be 
performed  in  future,  but  a  mode  of  payment  for  a  debt  con- 
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traded  in  the  past,  the  consideration  for  which  the  firm  has 
already  enjoyed.  Such  a  judgment  has  been  sustained  for 
purposes  of  execution  against  the  goods  of  the  firm  in  many 
cases,  among  which  are  Harper  v.  Fox,  7  Watts  &  S.  142; 
Grier  v.  Hood,  25  Pa.  St.  430;  Ross  v.  Howell,  84  Pa.  St.  129; 
McCleery  v.  Thompson,  130  Pa.  St.  443. 

But  the  implied  power  of  one  partner  does  not  extend  ta 
the  persons  or  separate  estates  of  his  copartners,  and  for  that 
reason  such  a  judgment  will  be  vacated  on  their  application 
so  far  as  they  individually  are  concerned,  or  their  individual 
estates  real  or  personal:  McNaughton^s  Appeal,  101  Pa.  St. 
550.  So  much  is  necessary  for  their  protection,  but  they  have 
no  equity  as  against  the  creditors  of  their  firm  which  entitles 
them  to  be  heard  against  the  enforcement  of  such  a  judgment. 
On  the  contrary,  the  superior  equity  is  in  the  creditors,  whose 
right,  in  law  as  well  as  in  morals,  to  have  recourse  to  the  firm 
property  for  the  payment  of  their  debts,  is  clear. 

In  the  case  before  us  the  firm  appears  to  consist  of  two 
members.  One  of  these  has  confessed  judgments  in  favor  of 
certain  firm  creditors  who  have  proceeded  to  seize  the  part- 
nership property.  The  debts  are  not  denied.  There  is  no 
controversy  over  the  amount  of  the  judgments.  No  defense 
to  a  single  dollar  of  them  is  suggested.  But  one  partner  as- 
serts that  the  court  should  set  aside  these  writs  and  vacate 
the  judgments,  because  there  was  a  seal  appended  to  the  war- 
rant of  attorney  to  confess  judgment. 

But  in  the  language  of  Justice  Sharswood,  the  confession  of 
the  judgment  has  imposed  no  new  liability  upon  the  firm. 
It  was  liable  to  the  same  creditors  for  the  same  sums  before 
it  was  given.  The  seal  was  wholly  unnecessary,  but  what  is 
of  more  consequence,  it  has  not  changed  the  nature  of  the  in- 
strument. Whether  sealed  or  not  the  warrant  is  lost  in  the 
judgment.  The  seal  cannot  change  the  remedy,  affect  the 
statute  of  limitations,  or  the  order  of  proof.  The  addition  of 
it  to  the  confession  of  judgment  was  a  waste  of  a  very  value- 
less formality,  without  object  on  the  part  of  the  maker,  and 
without  results  to  the  creditor. 

The  court  below  was  exactly  within  the  rule  in  Schmertz  v. 
Schreeve,  62  Pa.  St.  457,  1  Am.  Rep.  439,  in  holding  that  the 
dissenting  partner  had  suffered  no  injury,  and  that  neither 
he,  nor  the  firm  whose  debt  it  was,  had  any  equitable  ground 
for  relief,  upon  the  petition  or  proofs  before  the  learned  judge 
who  heard  the  motion. 
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For  these  reasons  the  appeal  is  dismissed  and  the  order  of 
the  court  below  affirmed,  so  far  as  it  relates  to  the  firm  of 
Thompson  and  Coxe.  The  judgment  should  be  vacated  as 
to  Coxe  as  an  individual,  if  he  so  desires. 


Partnership  —  Powers  of  Individual  Partners  —  Confession  of 
JoDOMENT.  —  One  partner  cannot  execute  a  warrant  of  attorney  to  confess 
judgment  in  the  firna  name,  without  either  express  authority  or  a  ratification 
of  the  act:  Bier  v.  Kat{/'man,  134  111.  215.  A  judgment  confessed  by  one 
partner  in  the  firm  name  though  for  a  firm  debt,  is  void  against  the  others, 
but  is  good  as  against  the  partner  confessing  it:  McCleery  v.  Thompson,  130 
Pa.  St.  443;  Bitzer  v.  Shtink,  1  Watts  &  S.  340;  37  Am.  Dec.  469,  and  note; 
North  v.  Mudge,  13  Iowa,  496;  81  Am.  Dec.  441,  and  note;  Morgan  v.  Bich' 
ardaon,  16  Mo.  409;  67  Am.  Dec.  235;  Morgan  v.  ScoU,  Minor,  81;  12  Am. 
Deo.  35,  and  note  with  cases  collected. 

Partnership  —  Power  of  Individual  Partner  to  Bind  Firm  by  Exb- 
CUTINO  Sealed  Instrument. — One  member  of  a  firm  is  not  bound  by  a 
sealed  instrument  executed  by  a  copartner  without  his  knowledge  or  au- 
thority, unless  he  subsequently  ratifies  it:  Hull  v.  Young,  30  S.  0.  121; 
McDonald  v.  Eggleaton,  26  Vt.  154;  60  Am.  Dec.  303,  and  note  with  the  case's 
collected;  but  where  the  contract  is  independent  of  the  instrument,  and  has 
been  executed  on  behalf  of  the  firm,  the  making  for  the  purposes  of  evidence 
of  an  instrument  under  seal,  by  a  partner,  will  not  vitiate  the  contract: 
Bchmeria  v.  Shreeve,  62  Pa.  St.  457;  1  Am.  JRep.  439;  Walsh  v.  Lennon,  98 
III.  27;  38  Am.  Rep.  75.  The  seal  may  be  rejected  as  surplusage  and  the  in- 
strument treated  as  the  parol  contract  of  the  partnership:  Sterling  v.  Bock, 
40  Minn.  11.  In  Dubois'  Appeal,  38  Pa.  St.  231,  80  Am.  Dec.  478,  it  was 
held  that  a  mortgage  given  to  three  partners  to  secure  the  payment  of  a  debt 
due  the  firm  may  be  transferred  by  an  assignment  of  such  debt  executed  by 
«ne  of  the  partners  in  the  name  of  the  firm.  And  the  fact  that  a  seal  is  ap- 
pended to  the  name  of  the  firm  does  not  invalidate  the  assignment.  If  one 
partner  executes  a  deed  of  release  under  his  hand  and  seal  in  the  firm  name, 
of  a  debt  due  the  firm,  the  release  is  binding  on  the  firm:  Pierton  r.  Hooker, 
Z  Johns.  68;  3  Am.  Deo.  467. 


NioB  V.  "Walker. 

[168  Pennsylvania  Statb,  123.] 

Mecjhanio's  Liens.  — If  a  Contractor  Covenants  with  an  Owner  not  to 
File  a  Lien  nor  to  Permit  One  to  be  Filed  by  others,  neither  he 
nor  any  subcontractor  nnder  him  is  entitled  to  a  lien.  The  Bubcon< 
tractor  is  charged  with  notice  of  all  the  terms  of  the  contract  and  is 
bound  thereby.  He  cannot  have  the  benefit  of  the  builder  s  contract 
without  accepting  its  conditions. 

HiOHANio's  Liens.  — To  Prevent  a  Contractor  or  Subcontractor  from 
Filing  a  Lien  against  a  builder,  there  must  be  an  express  covenant 
against  liens,  or  a  covenant  resulting  as  the  necessary  implication  from 
the  language  employed,  and  an  intended  covenant  should  so  clearly  ap- 
pear that  •  mechanic  or  material  man  can  understand  it  without  cou> 
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■tilting  a  lawyer  as  to  its  legal  effect.  A  covenant  that  the  owner  will 
not  be  answerable  for  any  loss  or  damage  that  may  happen  or  for  any 
materials  or  other  things  used  in  furnishing  and  completing  the  work, 
does  not  interfere  with  the  right  of  either  the  contractor  or  subcon* 
tractor  to  file  and  enforce  a  lien. 

E.  S.  Dixon  and  B.  E.  Chain,  for  the  appellant. 

De  Forrest  Ballou  and  Henry  M.  Brownhacky  for  the  appellee. 

Paxson,  C.  J.  This  action  was  a  scire  facias  sur  mechanics' 
lien  in  the  court  below.  The  learned  judge  held  that  it  was 
ruled  by  Dersheimer  v.  Maloney,  143  Pa.  St.  532,  as  appears 
by  the  following  extract  from  his  charge  to  the  jury:  "  It  has 
been  ruled  by  the  supreme  court  in  the  case  of  Dersheimer  v. 
Maloney,  143  Pa.  St.  532,  which  was  a  precisely  similar  pro- 
ceeding, in  which  these  precise  words  occurred,  that  this  was 
a  covenant  against  filing  any  lien,  or  which  would  bar  any 
claim  either  against  the  owner,  or  his  property,  and  I  am 
bound  to  rule  this  case  in  the  light  of  that  decision." 

It  is  manifest  there  is  some  confusion  in  the  professional 
mind  as  to  the  line  of  cases  commencing  with  Schroeder  v. 
Galland,  134  Pa.  St.  277,  19  Am.  St.  Rep.  691,  in  regard  to 
the  right  of  a  subcontractor  to  file  a  mechanic's  lien,  and  if 
any  portion  of  this  confusion  is  justly  chargeable  to  this  court 
we  cheerfully  accept  our  share  of  the  blame.  It  may  be  that 
some  of  the  cases  will  have  to  be  slightly  modified.  In  any 
event,  it  seems  necessary  to  review  this  line  of  cases  to  the 
extent  at  least  of  seeing  just  where  we  stand,  and  laying  down 
a  rule  which  will  leave  nothing  in  doubt  as  to  the  future. 

In  Long  v.  Caffrey,  93  Pa.  St.  526,  the  contractor  for  the 
erection  of  the  building  stipulated  in  writing  with  the  owner 
that  he  would  not  file  a  mechanic's  lien  against  said  building, 
and  we  held  that  he  was  bound  by  his  contract.  This  case 
was  followed  by  Scheid  v.  Rapp,  121  Pa.  St.  593,  in  which 
the  contractor  covenanted,  "for  himself,  liis  heirs,  executors 
and  administrators,  that  he  will  not  suffer  or  permit  to  be 
filed  ....  any  mechanic's  lien  or  liens  against  the  said 
building  for  the  period  of  six  months  after  its  completion." 
The  lien  in  this  case,  as  in  Long  v.  Caffrey,  93  Pa.  St.  526,  was 
filed  by  the  contractor  himself,  and  we  held,  as  in  that  case, 
that  he  was  debarred  by  his  own  covenant  from  filing  the  lien. 

In  Schroeder  v.  Galland,  134  Pa.  St.  277,  19  Am.  St.  Rep. 
691,  we  went  one  step  further,  and  held  that  where  the  con- 
tractor had  covenanted  with  the  owner  not  to  file  a  lien,  nor 
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to  permit  liens  to  be  filed  by  others,  the  subcontractors  were 
bound  by  the  covenant  of  the  contractor  with  the  owner,  and, 
as  he  could  not  file  a  lien,  they  could  not.  This  was  an  in- 
evitable and  logical  conclusion  from  the  doctrine  laid  down 
in  the  prior  cases.  As  was  held  in  Schroeder  v.  Galland,  134 
Pa.  St.  277,  19  Am.  St  Rep.  691,  the  only  connection  between 
the  owner  and  the  subcontractor  being  through  and  by  means 
of  the  contract  between  the  owner  and  the  principal  contractor, 
the  subcontractor  is  chargeable  with  notice  of  all  its  terms 
and  stipulations,  and  is  bound  thereby.  He  cannot  have  the 
benefits  of  the  builder's  contract  without  accepting  its  condi- 
tions. The  coly  ground  upon  which  the  contractor  can  bind 
the  building,  for  either  materials  or  labor,  is  by  virtue  of  the 
authority  delegated  to  him  by  the  owner,  and  where  no  such 
authority  is  delegated,  but  on' the  contrary,  is  expressly  with- 
held, and  he  covenants  that  no  liens  shall  be  filed  against  the 
building,  he  cannot  file  a  lien  himself,  nor  can  his  subcon- 
tractors do  so. 

In  a  per  curiam  opinion,  filed  at  the  commencement  of  this 
term,  and  which  has  not  yet  been  reported  (the  preceding 
case),  it  was  said,  in  substance,  that  the  principle  intended  to 
be  decided  in  Schroederv.  Galland,  134  Pa.  St.  277,  19  Am.  St. 
Rep.  691,  was  that,  the  subcontractor  cannot  file  a  lien  where 
the  contractor  has  expressly  covenanted  not  to  do  so,  or  where 
such  covenant  appears  by  necessary  implication  from  the 
contract  itself.  It  is  believed  that  the  words,  "  necessary  im- 
plication," have  not  been  understood  as  we  intended  them  to 
be,  and  that  most  of  the  confusion  arising  in  this  class  of 
cases  grows  out  of  this  misunderstanding.  It  is  possible  we 
have  not  been  sufficiently  explicit  upon  this  point.  Hence, 
we  have  had  case  after  case  in  which  the  contention  has  been, 
whether  the  peculiar  language  of  the  contract  between  the 
owner  and  the  contractor  amounts  to  a  covenant  not  to  lien  a 
building.  If  I  am  right  in  this,  it  is  quite  time  that  the  law 
upon  this  subject  should  be  defined  so  clearly  that  it  cannot 
readily  be  misunderstood.  It  should  be  so  plain  that  every 
mechanic  and  material  man,  though  of  limited  education,  can 
understand  it  at  a  glance,  and  not  be  compelled  to  submit  its 
interpretation  to  a  lawyer,  with  the  risk  of  a  decision  against 
him  in  the  court  of  last  resort. 

To  illustrate  my  meaning  upon  this  subject  I  will  now  con- 
sider briefly  the  particular  provisions  of  the  contract  in  Schroe- 
der  V.  Qalland,  134  Pa.  St.  277,  19  Am.  St.  Rep.  691,  and  the 
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cases  which  have  followed  it,  so  far  as  they  have  been  re- 
ported. 

In  Schroeder  v.  Galland,  134  Pa.  St.  277,  19  Am.  St.  Rep. 
691,  the  contract  between  the  owner  and  the  principal  con- 
tractor stipulated  that  the  building  should  be  built,  finished, 
and  delivered  over  to  the  owner  "  free  of  all  liens  and  en- 
cumbrances, or  any  claims  whatever  that  might  arise  under 
any  action  of  the  party  of  the  second  part  or  his  legal  repre- 
ientatives  under  this  contract."  It  was  further  provided,  as 
is  usual  in  such  contracts,  that  all  wages  of  artisans  and  la- 
borers, and  all  persons  furnishing  materials  to  the  contractor 
on  account  of  the  contract,  shall  be  paid  by  the  contractor. 
These  are  the  essential  features  of  the  contract,  and  we  held 
in  that  case  that  the  stipulation  against  liens  was  not  only 
obligatory  upon  the  principal  contractor,  but  also  upon  the 
subcontractors,  and  that  they  could  not  recover. 

In  Benedict  v.  Hood,  184  Pa.  St.  289,  19  Am.  St.  Rep.  698, 
the  agreement  between  the  contractor  and  owner  contained 
an  express  covenant  against  liens,  in  the  following  words: 
"And  it  is  further  agreed  that  the  party  of  the  first  part  will 
not  at  any  time  suffer  or  permit  any  lien,  attachment,  or  other 
encumbrance,  under  any  law  of  this  state,  or  otherwise,  by 
any  person  or  persons  whatsoever,  to  be  put  or  remain  on 
the  building  or  premises,  into  or  upon  which  any  work  is 
done,  or  materials  are  furnished  under  this  contract,  for  such 
work  and  materials,  or  by  reason  of  any  other  claim  or  de- 
mand against  the  party  of  the  first  part;  and  that  any  such 
lien,  attachment,  or  other  encumbrance,  until  it  is  removed, 
shall  preclude  any  or  all  claim  and  demand  for  any  payment 
whatsoever,  under  or  by  virtue  of  this  contract." 

This  is  sufficiently  explicit,  and  does  not  need  comment. 
It  will  be  noticed  that  the  covenant  is  much  stronger  than  in 
Schroeder  v.  Galland,  134  Pa.  St.  277,  19  Am.  St.  Rep.  691, 
the  diff"erence  being  that  in  the  one  case  there  is  an  express 
covenant  not  to  file  liens,  while  in  the  other  the  covenant  is 
only  to  be  implied  from  language  about  which  laymen  might 
diff'er,  and  possibly  lawyers. 

In  Murphy  v.  Morton,  139  Pa.  St.  345,  it  was  held  that  a 
covenant  by  the  contractor  for  the  erection  of  a  building  that 
before  the  final  payment  shall  become  due  he  will  furnish  re- 
leases from  all  persons  having  a  right  of  lien,  will  not  protect 
the  owner  from  mechanics'  liens  for  work  done  or  materials 
furnished  in  good  faith  by  subcontractors  and  material  men, 
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and  was  not  a  covenant  on  the  part  of  the  contractor  not  to 
file  a  lien.  On  the  contrary,  there  is  a  recognition  of  the 
right  of  subcontractors  and  material  men  to  lien  the  building. 
The  provision  of  the  contract  that  before  the  contractor  shall 
receive  his  last  payment  he  shall  furnish  releases  from  all 
persons  entitled  to  file  liens  is  a  recognition  of  "the  right  to 
file  them. 

In  Willey  v.  Topping,  146  Pa.  St.  427,  the  original  contract 
for  the  erection  of  the  building  contained  no  prohibition  of 
mechanics'  liens,  and  we  held  that  a  subsequent  release  of 
his  right  did  not  prevent  the  filing  of  a  lien  by  a  material  man, 
though  the  materials  were  furnished  after  the  release  was  de- 
livered; that  while  a  subcontractor  is  bound  by  the  terms  of 
the  original  contract  between  the  owner  and  the  contractor, 
he  is  not  bound  to  inquire  from  time  to  time  whether  such 
contract  has  been  changed  or  modified.  To  the  same  point 
is  Cook  V.  Murphy,  150  Pa.  St.  41. 

In  Moore  v.  Carter,  146  Pa.  St.  492,  it  was  held  that  a  stip- 
ulation that  the  contractor  shall  furnish  releases  from  sub- 
contractors, etc.,  before  the  last  installment  of  the  contract 
price  shall  be  paid,  will  not  preclude  the  filing  of  a  mechanic's 
lien  by  the  contractor  in  advance  of  the  furnishing  or  procur- 
ing of  such  releases. 

In  Loyd  v.  Krause,  147  Pa.  St.  402,  the  clause  in  the  con- 
tract wliich  was  relied  upon  to  defeat  the  claim  was  as  fol- 
lows: "  Neither  shall  there  be  any  legal  or  lawful  claims 
against  the  party  of  the  first  part  in  any  manner,  from  any 
source  whatever,  for  work  or  materials  furnished  on  said 
work."  It  was  held  that  these  words  did  not  contain  a  stipu- 
lation that  there  shall  be  no  mechanics'  liens  filed  against 
the  building,  nor  that  the  building  shall  be  delivered  to  the 
owners  free  from  any  liens  or  encumbrances.  It  will  be  no- 
ticed, however,  that  this  provision  is  at  least  as  strong  as  the 
one  in  Schroeder  v.  Galland,  134  Pa.  St.  277,  19  Am.  St.  Rep. 
691,  which  was  held  sufiicient  to  prevent  the  subcontractor 
from  filing  a  lien.  In  that  case  the  contract  was  that  the 
building  should  be  delivered  to  the  owner  "free  of  all  liens 
and  encumbrances  that  might  arise  under  any  action  of  the 
party  of  the  second  part  or  his  legal  representatives  under 
this  contract." 

In  Bolton  v.  Hey,  148  Pa.  St.  156,  the  building  agreement, 
after  stipulating  for  the  time  and  modes  of  payment,  pro- 
vided as  follows:  "It  is  further  agreed  that  the  said  building 


Feb.  1893.]  Nice  v.  Walker.  693 

shall  be  built,  finished,  and  delivered  over  to  the  party  of  the 
first  part  free  of  all  liens  and  encumbrances,  or  any  claims 
whatever  that  might  arise  under  any  action  of  the  party  of  the 
second  part,  or  his  legal  representatives  under  this  contract, 
and  that  the  provisions  of  the  ninth  section  of  this  contract 
shall  not  be  taken  to  subject  the  said  building  to  any  liabil- 
ity for  the  payment  for  labor  or  materials  furnished  in  or 
about  the  erection  thereof,  or  the  said  party  of  the  first  part 
to  any  liability  therefor  other  than  the  payment  of  the  con- 
tract price  to  the  said  party  of  the  second  part  as  therein 
provided." 

It  was  held  that  the  above  words  constituted  an  implied 
covenant  against  filing  liens,  and  that  a  subcontractor  could 
not  recover  against  the  owner  for  materials  furnished.  It 
will  be  noticed  that  there  is  something  more  here  than  an 
agreement  to  deliver  the  building  to  the  owner  free  of  all 
liens  and  encumbrances.  There  is  a  further  stipulation  that 
the  provisions  of  the  ninth  section  of  the  contract  shall  not 
be  taken  to  subject  the  building  to  any  liability  for  the  pay- 
ment of  labor  or  materials  furnished  in  or  about  the  erection 
thereof.  While  a  lawyer  may  be  able  to  find  in  the  language 
quoted  an  implied  covenant  against  filing  liens,  the  mechanic 
or  material  man  might  be  misled  thereby.  The  covenant  to 
deliver  the  building  free  of  encumbrances  is  not  a  covenant 
against  filing  liens,  as  we  have  said  in  a  number  of  cases, 
while  the  subsequent  provision  that  nothing  in  the  contract 
shall  subject  the  building  to  liens  for  labor  or  materials  is 
not  free  from  criticism.  It  is  not  the  contract  that  subjects 
the  building  to  liens,  but  it  is  the  law  which  renders  it  so  lia- 
ble, and  the  contract  should  have  expressly  prohibited  the 
^ling  of  any  liens.  This  case  stands  upon  the  very  border, 
and  goes  further  in  sustaining  an  implied  covenant  against 
filing  liens  than  we  are  now  prepared  to  go. 

In  McElroy  v.  Braden,  152  Pa.  St.  78,  there  was  an  express 
agreement  that  no  liens  were  to  be  filed,  either  by  the  con- 
tractor or  subcontractor,  and  the  principal  contention  was, 
whether  it  is  necessary  that  such  an  agreement  should  be  in 
writing.  The  court  below  held  that  it  was  not  essential  that 
the  stipulation  referred  to  should  be  in  writing,  but  it  must 
be  definite  and  explicit.  This  ruling  was  affirmed  by  this 
court.  We  could  not  say  as  a  matter  of  law  that  the  agree- 
ment between  the  owner  and  contractor  must  be  in  writing, 
although  few  prudent  business  men  would  be  willing  to  trust 
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to  the  uncertain  testimony  of  witnesses  for  the  details  of  such 
an  important  transaction. 

The  learned  judge  below  held,  as  has  been  already  stated, 
that  the  case  in  hand  was  ruled  by  Dersheimer  v.  Maloney,  143 
Pa.  St.  532.  It  remains  to  consider  that  case  with  Tebay  v. 
KirJcpairicJc,  146  Pa.  St.  120,  which  was  ruled  upon  the  former 
case. 

The  contract  in  the  case  in  hand,  so  far  as  this  question  is 
concerned,  is  substantially  the  same  as  in  Dersheimer  v.  Ma- 
loney, 143  Pa.  St.  532,  and  was  evidently  prepared  in  accord- 
ance therewith.  The  controlling  portions  of  the  contract  in 
that  case,  as  we  find  from  the  report  of  it,  are  as  follows: 
•'  Eighty-five  per  cent  will  be  paid  as  the  work  progresses  on 
labor  and  materials,  in  monthly  payments,  according  to  and 
upon  the  estimate  of  the  architect.  The  proprietor  reserves 
the  right  to  pay  bills,  deducting  fifteen  per  cent  until  comple- 
tion: Provided,  that  in  each  case  of  payment  a  certificate  shall 
be  obtained  from  the  architect;  ....  and,  provided  further, 
that  in  each  case  a  certificate  shall  be  obtained  by  the  con- 
tractor from  the  clerk  of  the  office  where  liens  are  recorded, 
signed  and  sealed  by  the  clerk,  that  he  has  carefully  exam- 
ined the  records  and  finds  no  liens  or  claims  recorded  against 
said  work,  neither  shall  there  be  any  legal  or  lawful  claims 
against  the  contractor  in  any  manner,  from  any  source  what- 
ever, for  work  or  materials  furnished  on  said  works." 

"7.  The  proprietor  will  not,  in  any  manner  be  answerable 
or  accountable  for  loss  or  damage  that  shall  or  may  happen 
to  said  work  or  any  part  or  parts  thereof  respectively,  or  for 
any  of  the  materials  or  other  things  used  and  employed  in 
finishing  and  completing  said  works;  or  for  injury  to  any  per- 
son or  persons,  either  workmen  or  the  public,  or  for  damage, 
to  adjoining  property." 

This  was  held  to  be  an  implied  covenant  against  the  filing 
of  liens.  That  it  was  a  close  case  may  be  inferred  from  the 
language  of  this  court,  where  it  was  said:  "While  the  lan- 
guage of  the  contract  in  that  case  {Schroeder  v.  Oalland,  134 
Pa.  St.  277,  19  Am.  St.  Rep.  691)  differs  from  that  employed 
in  the  agreement  before  us,  we  have  no  doubt  the  parties  in- 
tended to  provide  against  the  filing  of  liens;  and  while  they 
have  not  done  so  in  express  terms,  we  think  that  by  fair  in- 
tendment the  words  used  necessarily  include  both  liens  and 
personal  liabilities.  The  owner  is  not  to  "  be  answerable  or 
accountable  ....  in  any  manner  "  for  any  liabilities,  etc. 


Feb.  1893.]  Nicb  v.  Walker.  695 

If  this  is  not  an  implied  covenant  against  filing  liens,  then 
the  owner  is  "  answerable  or  accountable  "  in  at  least  one 
mode  or  manner;  not  liable  in  person,  it  is  true,  but  in  prop- 
erty, which  is  equally  efficacious.  Again,  in  the  second 
clause,  the  inhibition  is:  "Neither  shall  there  be  any  legal 
or  lawful  claim  against  the  contractor  in  any  manner,  from 
any  source  whatever  for  work  or  materials." 

While  it  may  be  true  that  the  parties  to  this  contract  in- 
tended to  provide  against  the  filing  of  liens  by  subcontractors, 
the  stronger  light  which  has  been  thrown  upon  this  question 
leads  us  to  the  conclusion  that  it  is  not  as  explicit  as  it  might 
and  ought  to  have  been.  Nor  do  we  attach  much  importance 
to  the  words  that  there  shall  not  be  any  legal  or  lawful  claim 
against  the  contractor.  It  was  not  in  the  power  of  the  owner 
or  contractor,  or  of  both  of  them,  to  prevent  claims  being 
brought  against  the  contractor.  It  is  the  owner,  or  rather  his 
building,  which  is  intended  to  be  protected  by  this  and  similar 
covenants. 

The  other  ground,  upon  which  this  decision  was  based,  is, 
that  the  owner  is  not  to  "be  answerable  or  accountable  .... 
in  any  manner  "  for  any  of  the  materials,  etc.,  is  not  free 
from  criticism.  An  examination  of  that  clause  of  the  contract 
shows  that  it  is  at  least  capable  of  another  interpretation,  and 
that  the  owner  was  stipulating,  not  that  he  would  not  be  ac- 
countable for  materials  furnished  to  the  building,  but,  that 
he  would  not  be  responsible  "  for  loss  or  damage  that  shall  or 
may  happen  to  said  work,  or  any  part  or  parts  thereof  respec- 
tively, or  for  any  of  the  materials  or  other  things  used  and 
employed  in  finishing  or  completing  said  work;  or  for  injury 
to  any  person  or  persons,  either  workmen  or  the  public,  or  for 
damage  to  adjoining  property." 

We  think  this  language  may  fairly  be  interpreted  to  be  a 
covenant  that  the  owner  shall  not  be  responsible  for  any  loss 
occasioned  by  the  injury  or  destruction  of  the  building,  or  the 
materials  composing  it,  during  the  erection  and  construction. 
And  the  further  covenant,  that  the  owner  will  not  be  respon- 
sible to  any  person  or  persons,  either  workmen  or  the  public, 
or  for  damage  to  adjoining  property  strengthens  this  view. 

The  essential  portions  of  the  contract  in  the  case  in  hand 
are  as  follows:  "  6.  The  owner  will  not  in  any  manner  be 
answerable  or  accountable  for  any  loss  or  damage  that  shall 
or  may  happen  to  the  said  works,  or  any  part  or  parts  thereof, 
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respectively,  or  for  any  of  the  materials  or  other  things  used 
and  employed  in  finishing  and  completing  the  said  works. 

"7.  The  said  parties  of  the  second  part  agree  to  take,  use^ 
provide  and  make  all  proper,  necessary  and  sufficient  precau- 
tions, safeguards  and  protections  against  the  occurrence  or 
happening  of  any  accidents,  injuries,  damages  or  hurt  to  any 
person  or  property  during  the  progress  of  the  entire  work,  and 
for  all  such  accidents,  injuries,  damages  or  hurt  the  said  par- 
ties of  the  second  part  alone  to  be  responsible,  and  not  the 
said  party  of  the  first  part,  or  the  architect;  it  being  agreed 
that  the  work  to  be  done  shall  be  entirely  under  the  control 
of  the  parties  of  the  second  part,  except  so  far  as  provision  is 
herein  made  for  the  instruction  thereof  of  the  architect." 

The  two  paragraphs  above  quoted  must  be  read  together. 
Thus  considered,  it  is  a  covenant  that  the  owner  will  not  be 
responsible  for  any  "loss  or  damage"  that  shall  or  may  hap- 
pen to  the  said  building  or  to  the  material  or  other  things 
used  and  employed  in  erecting  it,  and  that  the  contractor 
shall  be  responsible  for  all  accidents,  injuries,  damages  or 
hurt  to  any  person  or  property  during  the  progress  of  the 
entire  work. 

That  the  contract  in  question  is  fairly  subject  to  this  con- 
struction is  a  sufficient  reason  why  it  should  not  be  held  to 
bar  the  right  of  the  subcontractor  to  file  a  lien.  An  examina- 
tion of  this  class  of  cases  creates  a  feeling  of  surprise  that  if 
parties  intended  to  covenant  against  the  filing  of  liens,  they 
should  employ  such  ambiguous  language,  when  three  lines, 
clearly  expressed,  would  remove  all  doubt  upon  this  subject. 
It  is  sufficient  to  say  that  no  lien  shall  be  filed  against  the 
building  by  either  the  contractor  or  subcontractor. 

Tehay  v.  Kirkpatrick,  146  Pa,  St.  120,  was  decided  upon 
Dersheimer  v.  Maloney,  143  Pa.  St.  532,  and  the  contracts  in 
the  two  cases  are  substantially  similar.  The  criticisms  of  the 
latter  case  apply  equally  to  the  former. 

We  are  of  opinion  that  in  order  to  prevent  the  contractor 
or  subcontractor  from  filing  a  lien  against  the  building,  there 
must  be  an  express  covenant  against  liens,  or  a  covenant  re- 
sulting as  a  necessary  implication  from  the  language  em- 
ployed; and  that  the  implied  covenant  should  so  clearly 
appear,  that  the  mechanic  or  material  man  can  understand 
it  without  consulting  a  lawyer  as  to  its  legal  effect. 

In  the  case  in  hand  there  is  no  such  express  covenant,  nor 
is  such  covenant  to  be  reasonably  implied  from  the  terms  of 
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the  contract.     It  was,  therefore,  error  to  instruct  the  jury  to 
render  a  verdict  for  the  defendant. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

Mechanic's  Liens  —  Subcontraci'or,  How  Affected  by  Contract  o» 
Contractor.  —  When  a  contractor  for  the  construction  of  a  building  has 
stipulated  with  the  owner  that  no  mechanic's  lien  shall  be  filed  on  the  build* 
ing,  such  a  stipulation  is  binding  upon  the  subcontraetora  working  for  him: 
Taylor  v.  Murphy,  148  Pa.  St.  337;  33  Am.  St.  Rep.  825,  and  note  with 
oases  collected. 


Ellinger  v.  Philadelphia  eto.  R  E. 

[153  Pknnbyltania  State,  218.] 
A  Railway  Cobpobation  la  Not  Answerable  for  the  Injuries  to  ▲ 
Passenger  Resulting  from  Her  Being  Jostled  and  Pushed  by  ah 
Impatient  Man,  not  an  employee  of  the.  corporation,  trying  to  enter 
the  car  from  which  she  was  alighting,  thereby  causing  her  to  fall. 

David  W.  Sellers,  for  the  appellant. 

Dimner  Beeher,  for  the  appellee. 

Williams,  J.  The  injury  from  which  the  plaintiff  suffered, 
and  for  which  she  seeks  to  recover  in  this  action,  was  a  frac- 
ture of  the  fibula  a  short  distance  above  the  ankle  joint.  She 
was  a  passenger  over  the  defendant's  railroad  from  Baltimore 
to  Wilmington,  and  was  alighting  from  the  train  at  the  rail- 
road station  in  the  latter  city  when  the  accident  occurred. 
She  explained  the  circumstances  to  the  jury  at  the  trial  as 
follows:  "I  started  to  come  4own  the  steps,  I  hesitated  to 
come  down  because  there  was  no  one  to  help  passengers  off- 
When  I  got  on  the  last  step  a  gentleman  stepped  up;  I  was 
too  far  down  to  turn  around  and  go  back  up  to  leave  him 
through.  As  I  went  to  step  down  he  stepped  up  and  jostled 
me  off."  She  repeated  the  same  account  on  cross-examination. 
She  was  asked:  "You  was  on  the  lowest  step  stepping  down 
as  he  came  between  the  body  of  the  car  and  yourself  and 
jostled  you?"  She  replied,  "Yes."  This  is  the  whole  case. 
Upon  this  state  of  facts  the  question  of  negligence  was  sub- 
mitted to  the  jury  and  promptly  found  in  favor  of  the  plaintiff. 
The  question  before  us  is  whether  there  were  such  proofs  of 
negligence  as  to  justify  the  submission  of  the. question,  or  sus- 
tain this  verdict?  It  is  important  to  remember  that  there 
was  here  no  failure  of  any  of  the  appliances  of  transportation 
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to  bring  the  case  within  the  rule  laid  down  in  Laing  v.  Colder^ 
8  Pa.  St.  482,  49  Am.  Dec.  533.  The  plaintiff  had  been  car- 
ried safely  to  her  destination.  The  train  was  at  rest.  Unlike 
the  case  of  Pennsylvania  R.  R.  Co.  v.  Peters,  116  Pa.  St.  206, 
ample  time  was  afforded  her  to  leave  the  train.  No  com- 
plaint is  made  about  the  character  of  the  steps,  and  the  evi- 
dence shows  that  the  usual  guard  rail  by  which  passengers 
may  steady  their  descent  was  in  its  proper  place.  The  plat- 
form was  neither  defective  in  construction  or  condi-tion. 
Many  passengers  from  the  same  car  preceded  her  in  pass- 
ing down  the  steps,  while  others  followed  closely  behind  her. 
She  had  reached  the  lowest  step  and  was  in  the  act  of  step- 
ping from  it  to  the  platform  when  an  impatient  man  desiring 
to  take  the  train  at  that  station  stepped  up  on  the  step  she 
was  leaving  and  in  so  doing  crowded  or  jostled  her,  and  she 
fell.  The  immediate  cause  of  her  fall  was  the  act  of  the  im- 
patient man  in  his  effort  to  get  upon  the  car.  If  the  railroad 
company  was  bound  to  anticipate  and  provide  against  his 
haste  and  want  of  civility  in  his  effort  to  reach  a  seat  in  the 
car,  then  the  verdict  is  right.  If  not,  then  there  was  no  cause 
for  a  jury  and  a  compulsory  nonsuit  should  have  been  en- 
tered. Protection  against  violence  from  drunken  and  dis- 
orderly persons  upon  its  trains  is  the  duty  of  the  carrier: 
Pittsburg  etc.  R.  R.  Co.  v.  Pillow,  76  Pa.  St.  510,  18  Am.  Rep. 
424,  This  duty  doubtless  extends  to  passengers  waiting  for 
trains  in  the  rooms  provided  for  them  at  railroad  stations; 
but  protection  against  bad  manners  is  not,  so  far  as  I  am 
aware,  one  of  the  duties  owing  by  a  carrier  to  its  passengers. 
Rudeness  is  a  breach  of  no  positive  law.  The  ordinary  cars 
are,  and  must  be,  open  to  the  masses,  among  whom  there  will 
be  different  degrees  of  intelligence  and  politeness;  differences 
in  physical  vigor  and  temperament.  There  is,  therefore,  ne- 
cessarily, a  certain  amount  of  rudeness,  of  haste,  of  selfish 
disregard  of  the  nerves  and  of  the  comfort  of  others,  to  be  met 
with  wherever  men  and  women  congregate,  whether  upon 
railroad  trains,  in  places  of  amusement  or  upon  the  streets  of 
a  city.  Unless  such  conduct  amounts  to  a  breach  of  the 
peace  the  officers  of  the  law  can  take  no  cognizance  of  it,  and 
carriers  are  not  bound  to  prevent  it  or  liable  in  damages  for 
its  appearance  about  their  stations  or  trains.  The  plaintiff 
was  the  victim  of  an  act  of  rudeness.  Just  as  she  was  letting 
herself  down  from  the  lowest  step  to  the  platform  an  impa- 
tient maa  thought  he  saw  an  opportunity  to  reach  the  interior 
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of  the  car,  and  stepped  up  beside  her  just  at  the  instant  when 
a  "jostling"  would  disturb  her  poise  and  lead  to  her  fall. 
Without  intending  harm,  he  inflicted  it.  It  is  not  easy  to  see 
how  the  defendant  could  have  prevented  the  accident  by  any 
system  less  comprehensive  than  one  which  should  require  it 
to  escort  every  incoming  passenger  from  the  interior  of  the 
car  to  a  place  of  safety  outside  its  grounds;  and  every  out- 
going passenger  from  its  waiting  rooms  to  a  seat  inside  the 
train.  Neither  the  common  law  nor  the  statutes  of  this  state 
have  imposed  such  a  duty  on  the  carrier,  and  a  jury  should 
not  be  allowed  to  do  it. 

The  judgment  in  this  case  is  reversed. 

Bailkoads  —  LiABUJTT  lOB  lyjuRiBS  iNTLKTm  oiT  Ovi  PimnroKB 

BT  Akotheb.  —  Where  a  passenger  is  injured  through  a  quarrel  between 
two  drunken  men  who  are  also  passengers  and  the  conductor  seeing  the  fight 
failed  to  stop  it,  the  company  will  be  liable:  Pittsburg  etc.  R.  R.  Co.  v. 
Pillow,  76  Pa.  St.  510,  18  Am.  Rep.  424,  and  note  with  cases  collected  fully 
treating  this  subject:  See  Chicago  etc.  R.  R.  Co.  v.  PiUsbury,  123  111.  9,  6 
Am.  St.  Kep.  483,  and  note,  a  case  in  which  a  railroad  company  was  held 
liable  for  injuries  sustained  during  a  fight  between  a  mob  and  some  passen* 
•n  vpon  the  traini  also  extended  note  to  Ingalit  r.  Bilk,  48  Am.  Deo.  363. 


Gaw  V.  Bennett. 

[168  PKNNgTLVANTA  STATE,  247.] 

GAKBLnro  Traksaotions  ik  Stocks,  Evidsncb  to  Pbotb. — In  determin- 
ing what  the  intentions  of  the  parties  were,  when  it  is  claimed  that  their 
transactions  consist  of  gambling  in  stocks,  the  jury  has  the  right  to  con* 
■ider  the  nature  and  character  of  the  accounts  between  them,  the  acts 
of  the  parties,  and  all  the  circumstances  surrounding  their  transaction 
lo  far  as  disclosed  by  the  testimony,  and  may  go  behind  the  mere  form 
given  to  the  transaction  and  ascertain  from  all  the  evidence  the  real 
purpose  of  the  parties  and  the  actual  character  of  their  dealings  with 
each  other. 

A  Wagering  Contract  is  one  in  which  the  parties,  in  effect,  stipulate  that 
they  shall  gain  or  lose  upon  the  happening  of  an  uncertain  event  in 
which  they  have  no  interest  except  that  arising  from  the  possibility  of 
■nch  gain  or  loss,  and  whether  the  contract  is  a  wagering  one  or  not 
is  a  question  for  the  jury,  unless  the  entire  contract,  unexplained  by 
oral  testimony,  is  in  writing. 

Notes  Given  to  a  Broker  to  Coveb  Losses  Inoubrbd  vs  8took-Gah< 
BLiMG  transactions  are  void. 

Action  on  a  promissory  note  to  which  the  defense  was  that 
it  was  given  to  settle  a  balance  due  as  the  result  of  a  series  of 
stock-gambling  transactions.    The  court  at  the  trial  refused 
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to  direct  a  verdict  for  the  plaintiffs,  and  at  the  request  of  th& 
defendant  gave  fourteen  instructions  which  it  is  not  necessary 
to  repeat  because  their  substance  is  summed  up  in  the  fif- 
teenth instruction  given  by  the  court,  of  its  own  motion,  and 
which  is  as  follows:  "  I  have  read  these  points  to  you,  gentle- 
men. Some  of  them  are  very  long,  and  I  do  not  think  you 
■will  recollect  much  of  them.  It  all  narrows  down  to  the  sim- 
ple question  of  the  intention  of  the  plaintiffs.  If  the  intention 
of  the  plaintiffs  was  to  purchase  and  sell  the  stock,  and  their 
intention  was  not  merely  to  hold  Bennett  responsible  for  the 
profits  and  losses,  then  your  verdict  must  be  for  the  plaintiffs. 
If,  however,  the  intention  was  otherwise,  that  their  intention 
was  simply  to  settle  with  him  on  the  profits  and  losses,  then 
your  verdict  must  be  for  the  defendant."  Verdict  and  judg- 
ment for  the  defendant. 

John  6.  Johnson  and  C.  Berkeley  Taylor,  for  the  appellant. 

Furman  Sheppard  and  Avery  D.  Harrington,  for  the  appellee, 

Sterrett,  J.  This  suit  is  on  a  note  made  by  defendant's 
intestate  to  the  order  of  the  plaintiffs  for  five  thousand  three 
hundred  seventy-three  dollars  and  eighty-nine  cents,  at  six 
months  from  August  29,  1881.  It  appears  to  have  been  given 
for  balance  of  accounts  between  the  maker  and  the  payees, 
covering  a  period  of  nearly  three  and  a  half  years. 

The  note  given  in  evidence  by  plaintiffs  made  a  prima  facie 
case,  entitling  them  to  a  verdict,  unless  the  testimony  intro- 
duced by  defendant  was  sufficient  to  justify  the  court  in  sub- 
mitting to  the  jury,  as  was  done,  questions  of  fact  suggested 
in  his  points,  for  charge,  recited  in  the  second  to  fourteenth 
Bpecifications  of  error  inclusive.  As  legal  propositions,  those 
points,  as  well  as  that  part  of  the  learned  judge's  charge 
recited  in  the  fifteenth  and  last  specification,  appear  to  be 
correct.  The  sole  question  is,  whether  the  evidence  was 
Bufiicient  to  warrant  the  jury  in  finding  the  facts  of  which 
said  points  are  predicated.  This  was  frankly  conceded  by 
the  learned  counsel  for  plaintiffs.  Having  admitted  in  his 
printed  argument  that "  the  learned  judge  stated  with  thorough 
understanding  the  law  applicable  to  the  case,"  he  virtually 
abandoned  all  his  specifications  of  error  except  the  first,  which 
alleges  the  court  erred  in  refusing  to  charge  as  requested  by 
plaintiffs  in  their  sixth  point,  viz.:  "Under  all  the  facts  in 
the  case,  the  verdict  must  be  for  the  plaintiffs,  if  the  note  ia 
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suit  was  executed  by  defendant's  intestate."  He  thus  rested 
his  case  solely  on  tlie  proposition  that  the  evidence  was  insuf- 
ficient to  warrant  a  verdict  in  favor  of  defendant. 

We  quite  agree  that  this  is  the  only  debatable  question  in 
the  case.  As  to  the  principles  of  law  enunciated  by  the 
learned  judge  in  his  charge,  and  in  his  affirmance  of  points 
presented  by  both  parties,  the  instructions  were,  if  anything, 
more  favorable  to  the  plaintiffs  than  they  should  have  been. 
In  view  of  the  testimony  on  which  the  defendant  relied, 
plaintiffs  presented  eight  points  for  charge,  all  of  which,  ex- 
cept the  one  above  quoted,  were  affirmed  without  qualifica- 
tion.    The  jury  were  thus  instructed,  inter  alia,  as  follows:  — 

1.  If  plaintiffs  bought  and  sold  stock  for  defendant's  intes- 
tate, paying  for  and  receiving  the  same  in  each  instance,  and 
settling  and  receiving  the  money  therefor  in  good  faith,  then 
they  must  find  for  the  plaintiffs,  even  if  they  believe  said  de* 
ceased  had  no  intention  of  ever  taking  the  stocks  so  purchased 
or  delivering  those  sold;  the  fact  that  he  intended  to  gamble 
cannot  prejudice  their  case,  unless  they  intended  to  gamble 
also. 

2.  The  putting  up  of  margins,  retaining  possession  of  stocks, 
and  settling  of  differences  are  not  enough  to  stamp  the  trans- 
actions as  wagers;  there  must  be  facts  to  show  that  the  actual 
intent  of  the  parties  was  to  wager  merely  on  the  prospective 
price. 

3.  If  the  jury  do  not  find  from  the  evidence  an  intention 
to  wager  by  both  the  plaintiffs  and  the  defendant's  intestate, 
their  verdict  must  be  for  the  plaintiffs. 

4.  The  burden  of  proof  is  upon  the  defendant;  it  is  for  him 
to  show,  by  the  weight  of  evidence,  that  plaintiffs  and  dece- 
dent were  gambling. 

These  points,  as  well  as  those  of  the  defendants  above  re- 
ferred to,  sufficiently  indicate  the  nature  of  the  defense  to  the 
note  in  suit.  For  the  purpose  of  showing  that  the  transactions 
referred  to  in  said  points  were  in  fact  wagering  contracts,  on 
the  rise  and  fall  of  stocks,  known  as  stock  gambling,  the  de- 
fendant gave  in  evidence  accounts  rendered  his  intestate  from 
time  to  time  by  the  plaintiffs,  and  also  their  books  containing 
accounts  of  their  stock  transactions  with  defendant's  intestate 
during  several  years,  and  finally  culminating  in  the  balance 
for  which  the  note  in  suit  was  given.  He  also  called  plaintiffs* 
bookkeeper,  and  examined  him  at  considerable  length  in  re- 
lation to  said  accounts  rendered  and  book  entries,  and  also 
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introduced  witnesses  to  prove  the  JBnancial  standing  of  bis 

intestate,  the  business  in  which  he  was  engaged,  etc. 

It  is  not  our  intention,  nor  do  we  deem  it  necessary  here  to 
review  the  testimony.  The  result  of  the  consideration  we  have 
given  it  will  be  quite  sufficient.  An  examination  of  the  ac- 
counts given  in  evidence,  in  connection  with  the  oral  testimony 
relating  thereto,  etc.,  has  failed  to  convince  us  that  there  was 
any  error  in  submitting  the  case  to  the  jury  for  their  consid- 
eration and  determination.  Witliout  usurping  their  appro- 
priate function  of  considering  and  weighing  testimony  and 
drawing  therefrom  such  reasonable  inferences  of  fact  as  may 
be  warranted,  the  court  could  not  have  ruled,  as  matter  of 
law,  that  the  alleged  purchases  and  sales  of  stocks  by  plain- 
tiffs for  account  of  defendant's  intestate,  were  bona  fide  busi- 
ness transactions,  in  which  there  was  an  actual  receipt  or  de- 
livery of,  and  payment  for  the  stocks  alleged  to  have  been  so 
purchased  or  sold,  or  even  any  intention  of  either  party  that 
said  stocks  should  be  delivered,  or  received  and  paid  for,  as 
the  case  might  be.  On  the  contrary,  we  think  the  testimony 
tended  to  prove  that  the  intention  of  both  parties  was  merely 
to  wager  upon  the  prospective  price  of  said  stocks,  settle  the 
difference,  and  pay  the  gain  or  loss;  in  other  words,  their 
transactions,  throughout,  were  in  fact  repeated  acts  of  gam- 
bling in  the  stocks  referred  to  in  said  accounts,  and  the  jury 
were  warranted  by  the  evidence  in  so  finding.  In  determin- 
ing what  the  intention  of  the  parties  was  in  that  regard, 
the  jury  had  a  right  to  consider  the  nature  and  character  of 
the  accounts,  the  acts  of  the  parties,  and  all  the  circumstances 
surrounding  their  transactions,  so  far  as  the  same  are  dis- 
closed by  the  testimony.  They  had  a  right  even  to  go  behind 
the  mere  form  given  to  their  transactions,  and  ascertain  from 
all  the  evidence  the  real  purpose  of  the  parties,  and  the  ac- 
tual character  of  their  dealings  with  each  other. 

In  this  state  the  law  relating  to  gambling  contracts  has 
been  firmly  settled  in  a  long  line  of  cases,  among  which  are 
the  following:  Brua^s  Appeal,  55  Pa.  St.  294;  Smith  v.  Bou- 
vier,  70  Pa.  St.  325,  328;  Kirkpatrich  v.  Bonsall,  72  Pa.  St. 
155;  Fareira  v.  Gabell,  89  Pa.  St.  89;  North  v.  Phillips,  89 
Pa.  St.  255;  Dickson's  Ex'rs  v.  Thomas,  97  Pa.  St.  278;  Waugh 
V.  Beck,  114  Pa.  St.  422;  60  Am.  Rep.  354;  Harper  v.  Young, 
112  Pa.  St.  419;  Griffiths  v.  Sears,  112  Pa.  St.  523. 

In  Fareiraw.  Gabell,  89  Pa.  St.  89,  the  judgment  of  common 
pleas   No.   2,  Philadelphia,  was  affirmed  on  the  principles 
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clearly  enunciated  in  the  charge  of  the  learned  president  of 
that  court.  It  was  there  held,  among  other  things,  that  a 
wagering  contract  is  one  in  which  the  parties  in  effect  stipu- 
lated that  they  shall  gain  or  lose  upon  the  happening  of  an 
uncertain  event  in  which  they  have  no  interest,  except  that 
arising  from  the  possibility  of  such  gain  or  loss;  and  whether 
the  contract  is  a  wagering  one  or  not  is  a  question  for  th© 
jury,  unless  the  entire  contract,  unexplained  by  oral  testi- 
mony, is  in  writing.  Also,  that  notes  given  to  a  broker  to 
cover  losses  incurred  in  stock-gambling  operations  are  void; 
that  money  advanced  by  a  broker  to  pay  such  losses  cannot  be 
recovered,  nor  can  the  broker's  commissions  be  recovered, 
because  the  whole  transaction  is  unlawful. 

The  testimony  in  this  case  was  clearly  suflBcieiat  to  warrant 
its  submission  to  the  jury.  There  was  no  error  in  refusing  to 
charge  as  requested  in  plaintiffs'  sixth  point;  nor  do  we  find 
anything  in  the  record  that  requires  a  reversal  of  the  judgment. 

Judgment  affirmed. 

Mitchell,  J.,  dissented. 

Wagkrs  —  Definition.  —  A  wager  is  a  contract  in  which  the  parties  stip. 
alate  that  they  shall  gain  or  lose  on  the  happening  of  a  certain  event,  ia 
which  they  have  no  interest  except  that  arising  from  the  possibility  of  such 
l^ain  or  loss:  Kitchen  v.  Loudenback,  48  Ohio  St.  177;  29  Am.  St.  Kep.  640, 
and  note. 

Negotiablb  Instruments  —  Gambling  Contracts  —  Invalidity.  —  A 
promissory  note  given  for  losses  in  a  speculation  in  "  futures  "is  void:  Cun- 
ningham v.  National  Bank,  71  Ga.  400;  51  Am.  Rep.  266,  and  note;  Seeligson 
V.  Lewis,  65  Tex.  215;  57  Am.  Rep.  593;  Snoddy  v.  Bank,  88  Tenn.  573;  17 
Am.  St.  Rep.  918;  McNamara  v.  Oargett,  68  Mich.  454;  13  Am.  St.  Rep.  355, 
and  note;  note  to  Sondheim  v.  Gilbert,  10  Am.  St.  Rep.  34.  A  wagering  con- 
tract for  future  sales  is  not  within  the  provisions  of  the  Missouri  criminal 
statutes  making  gambling  notes  void  in  the  hands  of  the  holder;  therefore  a 
note  based  on  such  a  contract  is  not  void  in  the  hands  of  an  indorsee  before 
maturity,  simply  because  based  upon  such  consideration:  Crawford  v.  Spen- 
cer,  92  Mo.  498;  1  Am.  St.  Rep.  745.  A  note  given  for  "margins"  on  deal- 
ings in  "options  "  is  not  within  the  statute  making  void  all  notes  given  ia 
"betting"  or  "gaming":  Shaw  v.  Clark,  49  Mich.  384;  43  Am.  Rep.  474. 
Hanks  v.  Brown,  79  Iowa,  560,  was  a  case  in  which  the  defendant  gave  a 
note  for  a  quantity  of  Bohemian  oats,  and  for  an  interest  in  an  agreement, 
whereby  a  certain  amount  of  the  oats  raised  from  those  purchased  were  to  be 
gold  for  him  at  a  certain  price  per  bushel.  There  was  a  clause  in  the  agree- 
ment to  the  effect  that  it  was  a  speculation,  and  not  based  on  the  real  value 
of  the  oats;  it  was  held  not  to  be  a  gambling  transaction,  and  that  a  recov- 
ery could  be  had  upon  the  note. 

Wagering  Contracts  —  Intention.  — The  question  of  the  intent  of  the 
parties  and  the  evidence  to  prove  it  is  discussed  in  the  monographic  note  to 
Crawford  v.  Spencer,  1  Am.  St.  Rep.  760. 
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Bard  v.  Penn  Mutual  Fire  Insurance  Company. 

[153  Pennsylvania  Btatb,  257.] 

Iksueance,  Noticb  of  Additional. — If  a  policy  of  insurance  contains  » 
condition  that  it  shall  be  void  in  the  event  of  procuring  additional  in- 
surance, unless  written  notice  thereof  be  furnished  the  secretary,  and 
the  approval  of  the  company  indorsed  upon  the  policy,  the  effect  of  such 
condition  cannot  be  avoided  by  proving  that  after  the  additional  insur- 
ance was  obtained,  a  director  of  the  insuring  corporation,  having  knowl- 
edge of  the  additional  insurance,  annually  renewed  the  policy  by  ac- 
cepting premiums  thereon,  there  being  no  evidence  that  he  was  a  gen- 
eral agent,  or  authorized  to  accept  notice  of  overinsurance,  or  to  waive 
its  consequences. 

OoKPORATiONS.  —  NoTiCE  TO  A  DIRECTOR  is  not  notice  to  a  corporation,  nor 
is  he  one  of  its  executive  officers  to  whom  the  details  of  its  business  are 
committed. 

William  T.  Barber  and  R.  T,  Comwellf  and  Oibhona  Gray 
Cornwell,  for  the  appellant. 

Alfred  P.  Reid  and  Thomas  W.  Pierce^  for  the  appellee. 

Paxson,  C.  J.  The  defendant  is  a  mutual  insurance  com- 
pany. The  plaintiff  insured  his  property  with  the  company  in 
the  sum  of  two  thousand  five  hundred  dollars.  Subsequently 
he  effected  insurance  upon  the  same  property  in  several  other 
companies.  It  was  conceded  that  his  policy  taken  out  in  the 
defendant  company  contained  the  following  condition  of  insur- 
ance: "If,  when  already  insured  in  this  company,  he  shall  pro- 
cure insurance  on  the  same  property  in  another,  the  policy 
issued  by  this  company  shall  be  void,  unless  written  notice 
thereof  be  furnished  to  the  secretary,  and  the  approval  of  this 
company  of  such  an  additional  insurance  be  indorsed  upon  the 
policy."  This  condition  is  an  entirely  reasonable  regulation, 
and  one  that  is  not  properly  the  subject  of  criticism.  When  the 
company  issues  a  policy  it  has  the  right  to  know  if  any  addi- 
tional insurance  in  other  companies  is  placed  upon  the  same 
property.  Were  it  otherwise  it  would  be  in  the  power  of  the 
assured  to  largely  overinsure  his  property.  This,  as  all  experi- 
ence shows,  might  sometimes  lead  to  fraud.  The  company 
had  the  right  to  stipulate  that  it  should  be  informed  in  writ- 
ing of  such  additional  insurance.  The  object  of  this  stipula- 
tion is  to  avoid  just  such  a  dispute  as  has  occurred  in  this 
case.  Where  a  notice  in  writing  is  given  to  the  company, 
there  is  no  room  for  dispute,  and  it  is  likely  to  be  acted  upon. 
Whereas,  a  verbal  notice,  even  if  given  to  an  officer  of  the 
company  authorized  to  receive  it,  may  be  overlooked  or  for- 


Feb.  1893.]     Bard  v.  Penn  Mutual  Fire  Ins.  Co.  705 

gotten  in  the  hurry  of  business,  thus  leading  to  disputes  and 
often  to  litigation.  It  is  not  contended  that  any  notice  in 
writing  of  the  additional  insurance  had  been  given  in  this 
case.  It  was  alleged,  however,  that  John  Gilfillan  was  a 
director  of  the  company  residing  at  Coatesville;  that  he  had 
knowledge  of  the  additional  insurance  of  one  thousand  dollars 
effected  in  the  Phoenixville  Fire  Insurance  Company,  and 
with  such  knowledge  as  agent  of  the  company,  annually 
thereafter  renewed  the  policy  in  suit  by  accepting  the  premi- 
ums from  the  plaintiff.  There  was  no  evidence,  however,  that 
Mr.  Gilfillan  was  a  general  agent  of  the  company,  and  author- 
ized to  accept  notice  of  overinsurance,  or  waive  its  conse- 
quence. It  was  held  in  Mitchell  v.  Lycoming  Mut.  Ins.  Co.,  51 
Pa.  St.  402,  that  an  agent  of  an  insurance  company  whose 
duty  it  is  to  take  surveys,  receive  application  for  insurance, 
examine  the  circumstances  of  a  loss,  approve  assignments, 
and  receive  assessments,  is  not  authorized  to  accept  notice  oi 
overinsurance  or  waive  its  consequences.  It  was  said  by  Mr. 
Justice  Agnew  in  that  case:  "Biit  the  act  of  overinsurance 
is  a  forbidden  act,  and  not  the  subject  of  authorized  waiver 
by  any  officer  or  agent  under  the  rules  and  regulations  pre- 
scribed. It  is  on  the  principle  of  estoppel  and  not  of  author- 
ity the  waiver  takes  effect.  The  knowledge  of  a  mere  agent, 
unauthorized  to  represent  the  company  beyond  the  specific 
powers  committed  to  him,  cannot  be  the  ground  of  estoppel 
in  a  matter  unconnected  with  his  powers.  This  can  take 
place  only  when  the  knowledge  lying  at  the  foundation  of 
the  estoppel  comes  home  to  those  officers  who  exercise  the 
corporate  powers  of  the  company,  or  to  an  agent  whose  powers 
relate  to  the  very  subject  out  of  which  the  estoppel  arises." 

It  is  equally  clear  that  notice  to  a  director  is  not  notice  to 
the  company:  Inland  Ins.  etc.  Co.  v.  Stauffer^  33  Pa.  St.  397. 
A  director  of  a  company  is  not  one  of  its  executive  officers  to 
whom  the  details  of  its  business  are  committed.  Directors  are 
usually  but  consulting  managers.  They  are  but  occasionally 
at  the  place  of  business  of  the  company,  and  it  would  produce 
endless  confusion  if  we  were  to  hold  that  a  verbal  notice  com- 
municated to  a  director,  not  at  the  place  of  business  of  the 
company,  but  at  his  house,  or  upon  the  street,  or  wherever  he 
might  happen  to  be  at  the  time,  is  binding  upon  the  com- 
pany. 

The  plaintiff  having  entirely  failed  to  comply  with  the 

before-mentioned  condition  of  his  policy,  we  think  the  learned 
Am.  St.  Rep.,  Vol.  XXXIV.  — 45 
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judge  below  was  justified  in  instructing  the  jury  to  find  a  ver- 
dict for  the  defendant. 

Judgment  aflBrmed.  ^___^ 

Corporations  —  Effect  of  Notice  to  Dirsctors.  — Notice  to  the  dlreo* 
tor  of  a  corporation  will  not  bind  the  corporation  if  it  came  to  him  nnoffiei* 
ally,  and  is  not  communicated  to  his  associate  directors:  General  Itu.  Co.  ▼. 
United  States  Ins.  Co.,  10  Md.  617;  69  Am.  Dec.  174;  BuUrich  v.  Nashua 
etc.  H.  S.,  62  N.  H.  413;  13  Am.  St.  Rep.  578,  and  note.  Notice  to  a  cor- 
poration  is  not  inferable  from  the  knowledge  of  one  of  its  directors  when  his 
interest  is  opposed  to  that  of  the  corporation:  Commercial  Bank  v.  Cunning- 
ham, 24  Pick.  270;  35  Am.  Dec.  322,  and  note;  Innerarity  v.  Merchants'  NaL 
Bank,  139  Mass.  332;  62  Am.  Deo.  710. 


Geaob  Methodist  Episcopal  Church  v,  Dobbins. 

[163  Pennsylvania  Statk,  294.] 

Easements  and  Servitudes  —  Implied  Grant.  — Where  the  owner  of  land 
subjects  part  of  it  to  an  open,  visible,  permanent  and  continuous  ser- 
vice or  easement  in  favor  of  another  part,  and  then  aliens  either,  th» 
purchaser  takes  subject  to  the  burden  or  benefit,  as  the  case  may  be. 

Easement  —  Projeotinq  Corniob. — If  a  Vendor  Grants  Lands  oh 
WHICH  IS  A  House,  its  cornice  and  eaves  projecting  over  land  retained 
by  him,  the  grant  carries  by  implication  the  right  to  retain  the  comioe 
and  eaves  in  the  position  they  were  in  at  the  time  of  the  grant. 

Elias  p.  Smithers,  for  the  appellant. 

/.  Martin  Rommel  and  James  M.  West,  for  the  appellee. 

Mitchell,  J.  The  house  was  built  in  1869  and  this  bill 
was  not  filed  until  1891.  For  more  than  twenty-one  years 
the  projection  of  the  cornice  over  the  complainant's  land  wa» 
apparent  and  continuous.  There  was  lacking,  therefore,  no 
element  of  a  conclusive  presumption  in  appellant's  favor,  and 
his  title  by  lapse  of  time  was  complete. 

But  independent  of  the  presumption  from  continuous  ad- 
verse user,  the  appellant's  title  was  good  against  the  com- 
plainant. The  latter  never  had  any  title  except  subject  to 
the  former's  easement.  The  house  was  built  in  1869  by  Dob- 
bins who  was  then  the  owner  of  both  lots.  In  1871  he  sold 
the  house  and  the  land  on  which  it  stood  to  Morris,  the  cor- 
nice in  question  projecting  over  the  land  which  the  grantor 
retained.  By  subsequent  conveyances  the  title  to  the  land 
so  retained  came  to  the  present  appellee.  Unless,  therefore, 
Dobbins  the  grantor  could  have  maintained  this  bill  against 
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his  grantee  Morris  immediately  after  his  conveyance  in  1871, 
the  present  complainant  who  holds  only  Dobbins's  title  sub- 
sequent to  the  conveyance,  cannot  maintain  it  now  against 
the  holder  of  Morris's  title.  It  is  of  no  consequence  that  the 
house  with  its  cornice  has  come  back  to  Dobbins.  Before  it 
did  so  he  had  parted  with  the  other  lot  and  it  had  come  to 
complainants,  so  that  there  never  was  since  1871  a  concur- 
rent possession  by  Dobbins  of  both  lots,  from  which  a  merger 
or  a  new  starting  point  for  the  creation  of  the  easement  can 
be  raised.  He  is  in  now  not  by  his  own  prior  title  but  by  the 
title  which  accrued  to  Morris  in  1871,  and  that  includes  the 
easement  as  to  the  cornice. 

The  law  on  this  subject  is  settled  be^'ond  question.  Where 
an  owner  of  land  subjects  part  of  it  to  an  open,  visible,  per- 
manent and  continuous  service  or  easement  in  favor  of  an- 
other part,  and  then  aliens  either,  the  purchaser  takes  subject 
to  the  burden  or  the  benefit  as  the  case  may  be.  This  is  the 
general  rule  founded  on  the  principle  that  a  man  shall  not 
derogate  from  his  own  grant.  The  rule  is  stated  in  Gale  on 
Easements  half  a  century  ago,  quoted  with  approbation  by 
Chief  Justice  Gibson  in  Seibert  v.  Levari,  8  Pa.  St.  383;  49 
Am.  Dec.  525;  by  Chief  Justice  Lewis,  in  Kieffer  v.  Imhoff,  26 
Pa.  St.  438;  and  expressly  made  the  basis  of  decision  in 
Phillips  V.  Phillips,  48  Pa.  St.  178;  86  Am.  Dec.  577.  The 
cases  in  which  the  subject  has  most  frequently  come  before 
this  court,  are  those  in  which  the  grantor  has  conveyed  the 
Bervient  tenement,  and  the  question  has  been  whether  the 
purchaser  took  subject  to  the  easement  remaining  in  the  es- 
tate of  the  grantor,  Over  deer  v.  Updegraff,  69  Pa.  St.  110,  and 
the  rule  has  been  uniformly  held  to  be  as  above  stated.  Its 
enforcement  would  be  a  fortiori  where  the  vendee  purchases 
the  dominant  land,  as  in  the  present  case.  That  is  conceded 
even  in  the  modern  English  cases  which  question  the  univer- 
sality of  the  rule:  See  Svffield  v.  Brown,  4  De  Gex,  J.  &  S. 
185,  and  the  comments  on  it  in  Goddard's  Law  of  Easements, 
Bennett's  ed.  118.  How  far  the  question  of  necessity  enters 
into  the  creation  of  such  an  easement  we  need  not  discuss. 
The  cornice  was  a  substantial  and  permanent  part  of  the 
house  as  it  existed  when  conveyed,  and  the  right  to  maintain 
it  cannot  be  controverted  by  the  grantor  or  those  succeeding 
to  his  title. 

Decree  reversed  and  bill  dismissed  with  costs. 
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Easements,  Implied  Grant  of,  by  Severance  and  Sale  of  Prop- 
BRTT:  See  notes  to  Elliott  v.  Rhett,  57  Am.  Dec.  759-768;  Oreen  v.  Collins,  40 
Am.  Rep.  637;  Kutt  v.  McCune,  99  Am.  Dec.  89;  Larson  v.  Metropolitan 
Street  B'y  Co.,  S3  Am.  St.  Rep.  456-458.  That  one  who  purchases  real  es- 
tate on  which  the  owner  has  imposed  an  apparent  servitude  for  the  benefit 
of  another  part  of  his  property  takes  subject  to  the  easement,  see  Zell  v. 
Universalist,  119  Pa.  St.  390;  4  Am.  St.  Rep.  654,  and  note;  Elliott  v.  RMt, 
5  Rich.  405;  57  Am.  Dec.  750;  Sanderlin  v.  Baxter,  76  Va.  299;  44  Am.  Rep. 
165;  Ellis  v.  Bassett,  128  Ind.  118;  26  Am.  St.  Rep.  421;  Oeible  v.  Smith,  146 
Pa.  St.  276;  28  Am.  St.  Rep.  796.  The  essential  question  is  whether  the 
grantee  in  such  cases  has  notice  of  the  existence  of  the  easement:  Newhold 
V.  Peahody  Heights  Co.,  70  Md.  494.  Such  notice  may  be  inferred  from 
the  fact  that  the  servitude  is  open  and  visible:  Carhrey  v.  Willis,  7  Allen, 
364;  83  Am.  Dec.  688;  Buttericorth  v.  Crawford,  46  N.  Y.  349;  7  Am.  Rep. 
352;  Shields  v.  IHtus,  46  Ohio  St.  628;  or  from  the  terms  of  the  deed  under 
which  the  grantee  takes  the  land:  Halle  v.  Newbold,'^^  Md.  265.  The  same 
principle  applies  where  the  premises  subject  to  an  easement  are  acquired  by 
devise:  Huivell  v.  Estes,  71  Tex.  690;  or  by  eminent  domain:  Ladd  v.  City  of 
Boston,  151  Mass.  585,  21  Am.  St.  Rep.  481.  Whether  the  easement  must 
be  necessary  to  the  enjoyment  of  the  land  conveyed,  in  order  to  pass  by  im« 
plication,  is  a  question  on  which  there  is  some  conflict  of  opinion:  See  notes 
to  Elliott  y.  Rhett,  57  Am.  Dec.  762;  Mitchell  v.  Seipel,  36  Am.  Rep.  415.  The 
case  most  often  cited  for  the  doctrine,  that  it  is  enough  if  the  easement  is  ap- 
parent, is  Lampman  v.  Milks,  21  N.  Y.  605;  but  the  authority  of  that  ease  is 
no  longer  recognized,  as  to  this  particular  point,  in  the  court  where  it  was 
decided.  Thus  in  the  recent  case  of  Wells  v.  Garhutt,  132  N.  Y.  430,  it  was 
ruled  that,  where  the  owner  of  two  parcels  of  land  conveys  one  by  an  abso- 
lute and  unqualified  deed,  an  easement  would  not  be  implied  in  favor  of  the 
land  retained  by  the  grantor  as  against  the  land  conveyed  to  his  grantee, 
unless  the  burden  was  not  only  apparent  and  continuous,  but  also  strictly 
necessary  to  the  enjoyment  of  the  former.  Judge  Vann  who  wrote  the  opin- 
ion made  the  following  remarks:  "As  a  grantor  cannot  derogate  from  his 
own  grant,  while  a  grantee  may  take  the  language  of  the  deed  most  strongly 
in  his  own  favor,  the  law  will  imply  an  easement  in  favor  of  a  grantee  mora 
readily  than  it  will  in  favor  of  a  grantor,  and  this  distinction  explains  many 
of  the  apparent  inconsistencies  in  the  reported  cases.  Some  learned  judges 
in  considering  what  may  be  termed  an  implied  grant,  as  distinguished  from 
an  implied  reservation,  without,  however,  mentioning  the  distinction,  have 
used  language  apparently  applicable  to  all  easements  existing  by  implica- 
tion, when  in  fact  intended  to  be  limited  to  those  existing  in  favor  of  a  gran- 
tee. Others,  in  deciding  that  an  easement  was  impliedly  created  by  a  grant 
and  conveyed  to  the  grantee,  have  gone  further  in  their  discussions  than  the 
point  involved  required,  and  have  broadly  stated  the  rule  to  be  reciprocal 
and  applicable  alike  to  benefits  conferred  and  burdens  imposed,  provided 
the  marks  of  either  were  open  and  visible.  Such  was  the  case  of  Lampman 
V.  Milks,  21  N.  Y.  505,  where  the  discussion  outran  the  decision,  for  while 
it  was  decided  that  on  the  facts  then  appearing,  an  easement  should  be  im- 
plied in  favor  of  the  grantee,  against  the  grantor  and  his  remaining  lands,  it 
was  asserted  that  under  like  circumstances  an  easement  would  be  implied  in 
favor  of  the  grantor  against  the  grantee  and  his  lands.  The  latter  proposi- 
tion was  involved  neither  in  the  case  decided,  nor  in  any  of  those  relied 
upon  to  support  it,  except  such  as  have  since  been  overruled,  either  ex- 
pressly or  impliedly."    The  court  held  in  Wells  v.  Oarbutt,  132  N.  Y.  430,  that 
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injunction  had  been  rightly  granted  to  restrain  defendant  from  flooding  cer- 
tain land  by  restoring  a  milldam  to  the  height  at  which  it  had  stood  before 
the  mortgage  had  been  given,  the  foreclosure  of  which  had  resulted  in  mak« 
ing  the  plaintiff  the  proprietor  of  the  laud  alleged  to  be  subject  to  the  ease* 
ment  of  flowage,  there  being  no  reservation  of  sucli  easement  in  the  mort* 
gage,  and  no  evidence  adduced  to  show  that  the  mill  property  was  not  worth 
substantially  as  much  without  the  privilege  contended  for  as  with  it.  "  While 
absolute  physical  necessity,"  said  the  court,  "need  not  be  shown,  as  in  the 
case  of  landlocked  premises,  or  the  support  of  a  wall,  there  must  be  a  rea- 
sonable necessity,  as  distinguished  from  mere  convenience,"  citing  ^oo<  v, 
Wadhams,  107  N.  Y.  384;  HoUenbeck  v.  McDonald,  112  Mass.  247;  Brown  v. 
Berry,  6  Cold.  98;  Cooper  v.  Mmcpin,  6  Mo.  624;  35  Am.  Dec.  456.  To  the 
same  effect  is  Ellis  v.  Basselt,  128  Ind.  118;  25  Am.  St.  Rep.  421.  In  Penn- 
sylvania the  question  does  not  seem,  with  the  exception  referred  to  below,, 
to  have  been  directly  discussed,  but  several  cases  prior  to  the  principal  one- 
have  laid  down  the  rule  quite  broadly,  that  where  a  continuous  and  appar- 
ent servitude  is  imposed  by  the  owner  on  one  portion  of  his  real  estate  for' 
the  benefit  of  another,  a  purchaser  at  private  or  judicial  sale,  in  the  absence' 
of  any  express  agreement  or  reservation,  takes  the  property  subject  to  that 
servitude:  Seibert  v,  Levan,  8  Pa.  St.  383;  49  Am.  Dec.  525;  Overdeer  v.  Up- 
degrnff,  69  Pa.  St.  110;  Cannon  v.  Boyd,  73  Pa.  St.  179;  and  the  rule  has 
been  stated  in  the  same  manner  in  several  decisions  in  the  lower  courts  of 
the  same  state.  In  Bennysona  Appeal,  94  Pa,  St.  147,  39  Am.  Rep.  777,  how- 
ever, it  was  denied  that  an  easement  of  light  and  air  could  be  implied,  even 
by  a  grantee  against  a  grantor  who  obstructed  it,  unless  it  was  absolutely 
necessary  to  the  enjoyment  of  the  grantee's  land.  When  taken  in  connec- 
tion with  the  other  rulings  of  the  same  court,  this  decision  may  perhaps  be 
regarded  rather  as  a  result  of  the  views  generally  held  as  to  this  particular 
easement  in  the  United  States  —  mainly  on  the  grounds  of  public  policy  — 
than  as  a  statement  of  a  general  principle,  especially  as  it  seems  to  go  beyond 
the  usual  doctrine  as  to  the  requirement  of  necessity,  in  holding  that  the 
easement  would  not  be  implied  even  against  a  grantor.  This  inference  ia 
supported  by  the  principal  case,  for  it  could  scarcely  be  maintained  that  the 
easement  of  a  projecting  cornice  is  in  any  reasonable  sense  a  necessary  one, 
or  that  projecting  eaves  are  needed  for  any  purpose  but  drainage,  which  cao 
easily  be  provided  for  in  other  ways,  if  a  neighbor  wishes  to  build  up  to  the 
same  height  as  the  roof  of  an  adjoining  house.  On  the  whole,  then,  it  seems 
doubtful  whether  the  New  York  doctrine  as  announced  in  Wells  v.  Oarbutt, 
213  N.  Y.  430,  can  be  regarded  as  having  taken  root  in  Pennsylvania. 
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Hauok  V,  Tidewater  Pipe  Line  Co. 

[153  Pennsylvania  State,  866.] 
KuiSANCE  —  Escaping  Oil.  —  Oafe  who  constructs  a  pipe  line  and  tanki  to 
be  used  in  the  transportation  of  oil  from  the  oil  regions  to  a  railway 
track,  is  answerable  to  a  landowner  for  injuries  resulting  from  the  oil 
percolating  from  such  pipes  through  his  ground  and  injuring  his  springs 
and  lands  and  polluting  the  waters  thereof,  and  cannot  exonerate  him- 
self from  liability  by  proving  that  neither  he  nor  his  agents  were  guilty 
of  negligence. 

Action  to  recover  for  injuries  to  land,  spring,  and  fish  pond 
from  the  percolating  of  oil.  The  defendant,  without  exer- 
cising the  right  of  enriinent  domain,  constructed  a  pipe  line 
whereby  it  transported  oil  from  the  oil  regions  to  a  point  near 
the  line  of  plaintiff's  land,  from  which  oil  was  loaded  upon 
tank  cars  for  transportation  by  rail.  Oil  escaping  from  the 
defendant's  pipes  percolated  through  the  ground  inflicting  the 
injuries  complained  of.  The  defendant  requested  the  court 
to  instruct  the  jury  that  no  liability  existed  for  oil  escaping 
through  its  land  without  negligence  on  its  part  or  the  part  of 
its  agents.  This  request  was  refused.  Verdict  for  the  plain- 
tiff. 

James  Ryon,  for  the  appellant. 

Qeorge  M.  Roads  and  J,  W,  Roseherry,  for  the  appellees. 

Paxson,  C.  J.  We  will  not  consider  the  first  three  specifi- 
cations of  error,  for  the  reason  that  they  do  not  conform  to 
the  rules  of  court.  We  have  made  similar  announcements  so 
often  within  the  last  two  or  three  years  that  it  is  difficult  to 
understand  why  more  attention  is  not  paid  to  it. 

The  fifth  specification  alleges  that  the  court  below  erred  in 
declining  to  affirm  the  defendant's  fourth  point.  The  point 
was  as  follows:  — 

"That  the  defendant  is  not  liable  for  damages  resulting 
from  its  business  by  reason  of  oil  escaping  from  its  own  lands 
where  it  is  being  handled,  except  such  oil  escapes  through 
negligence  of  the  company  or  its  agents." 

This  point  presents  the  main  feature  of  the  case.  The  court 
below  refused  it  upon  the  ground,  that  it  was  a  question  of 
nuisance,  and  not  of  negligence,  citing  Pottsiown  Oas  Co.  ▼. 
Murphy,  39  Pa.  St.  257,  in  support  of  this  view.  In  that  case 
it  was  held  that  the  gas  company  was  answerable  for  conse- 
quential damages,  such  as  the  corruption  of  the  plaintiff's 
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ground  and  well,  by  the  fluids  pefu»lating  from  the  works;  and 
that  a  corporation  is  exempt  from  consequential  damages  only 
where,  being  clothed  with  the  state's  right  of  eminent  domain, 
it  takes  private  property  for  public  use,  upon  making  proper 
compensation,  and  where  such  damages  are  not  part  of  the 
compensation  required. 

We  think  the  learned  judge  was  right,  under  the  authority 
above  cited,  in  holding  that  this  was  not  a  case  of  negligence, 
but  of  nuisance  or  of  consequential  damages.  For  this  reason 
we  think  that  the  case  of  Pennsylvania  R.  R.  Co.  v.  Lippincott, 
116  Pa.  St.  472,  2  Am.  St.  Rep.  618,  and  of  Pennsylvania  R.  R. 
Co.  V.  March  ant,  119  Pa.  St.  559,  4  Am.  St.  Rep.  659,  have  no 
application.  The  railroad  companies  in  those  cases  were 
clothed  with  the  right  of  eminent  domain,  and  were  expressly 
authorized  by  law  to  construct  their  roads  and  operate  them. 
It  was  held,  therefore,  that  any  injury  resulting  from  such 
operation,  without  negligence  and  without  malice,  was  dam- 
num absque  injuria.  In  the  case  in  hand  the  company  was 
clothed  with  no  such  powers.  We  think  the  case  closely  re- 
sembles that  of  Robb  v.  Carnegie,  145  Pa.  St.  324,  27  Am.  St. 
Rep.  694,  in  which  it  was  held  that  the  owners  of  coke  ovens, 
the  gases  from  which  injured  the  growing  crops  upon  the  ad-^ 
joining  farm,  were  liable  in  damage  to  the  owner  of  said  farm 
for  such  injury.  An  attempt  was  made  in  that  case,  as  it 
has  been  made  in  this,  to  bring  it  within  the  doctrine  of  Penn- 
sylvania Coal  Co.  V.  Sanderson,  113  Pa.  St.  126,  57  Am.  Rep. 
445.  In  the  latter  case  the  injuries  complained  of  were  the 
natural  and  necessary  result  of  the  development  by  the  owner 
of  the  resources  of  his  own  land.  In  opening  a  drift  for  the 
purpose  of  mining  coal,  the  mine  water,  impregnated  with  the 
impurities  which  it  had  taken  up  from  the  earth,  coal,  and 
other  minerals  in  the  mines,  either  flowed  from  the  mouth  of 
the  drift,  or  was  pumped  from  the  mines,  and  allowed  to  take  its 
natural  course  on  its  way  to  the  ocean.  It  will  thus  be  seen 
that  the  flow  of  mine  water  was  the  natural  and  necessary 
result  of  the  development  by  the  owner  of  his  own  property. 
This  was  not  the  ease  in  Rohb  v.  Carnegie,  145  Pa.  St.  324,  27 
Am.  St.  Rep.  694,  nor  is  it  the  case  here.  In  Robb  v.  Carnegie 
the  refuse  coal  which  was  used  for  making  coke  was  not  mined 
upon  the  premises  of  the  company,  but  was  brought  from  other 
mines  at  a  distance.  In  the  case  in  hand  the  oil  which  was 
the  cause  of  the  injury  to  the  plaintiffs'  property,  was  brought 
from  a  distance,  allowed  to  escape  from  the  pipes,  and  to  per- 
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colate  through  plaintiflfs  land  and^destroy  his  springs.  It 
was  not  in  any  sense  a  natural  and  necessary  development  of 
the  land  owned  by  the  company. 

The  appellants  attempted  to  distinguish  this  case  from  Robh 
V.  Carnegie,  145  Pa.  St.  324,  27  Am.  St.  Rep.  694,  by  the  fact 
that  in  the  latter  case  the  smoke  and  gases  from  the  works 
were  carried  by  the  wind  and  lodged  upon  plaintiff's  land, 
while  in  the  latter  case  the  escaping  oil  merely  percolated 
through  the  soil  until  it  reached  plaintiff's  springs.  The 
essential  difference  between  being  carried  through  the  air 
and  percolating  through  the  soil  has  not  been  made  to  appear. 
We  regard  it  as  a  distinction  without  a  difference. 

As  was  correctly  said  by  the  learned  judge  in  a  portion  of 
his  charge  embraced  in  the  tenth  specification:  "If  the  mere 
fact  that  the  business  is  a  lawful  business,  and  has  been  con- 
ducted with  care,  would  be  a  defense  where  a  neighbor's  land 
had  been  injured  in  consequence  of  the  business  carried  on 
there,  the  escape  of  gas  for  instance,  or  the  escape  of  oil,  tha 
result  would  be  that  a  man  might  lose  his  farm;  might  be 
compelled  to  leave  it,  and  have  no  compensation,  simply  be- 
cause the  business  which  brought  about  this  loss  was  a  lawful 
business,  and  was  carried  on  carefully.  That  is  not  the  law. 
No  man's  property  can  be  taken,  directly  or  indirectly,  with- 
out compensation  under  the  law  of  this  state.  Hence  there 
are  cases,  and  a  great  many  of  them,  where  a  defendant  is 
held  liable  in  damages,  although  his  business  is  lawful,  and 
he  has  exercised  care  in  carrying  it  on." 

In  the  consideration  of  this  class  of  cases,  care  must  be 
taken  to  distinguish  between  the  natural  and  necessary  de- 
velopment of  the  land  itself,  and  injuries  resulting  from  the 
character  of  some  business  not  incident  and  necessary  to  the 
development  of  the  land,  or  the  minerals  or  other  substances 
lying  within  it.  The  owner  of  the  land  has  the  right  to 
develop  it  by  digging  for  coal,  iron,  gas,  oil,  or  other  min- 
erals; and  if,  in  the  progress  of  this  development,  an  injury 
occurs  to  the  owner  of  adjoining  land,  without  fault  or 
negligence  on  his  part,  an  action  for  such  injury  cannot  be 
maintained.  If  this  were  not  so,  a  man  might  be  utterly 
deprived  of  the  use  of  his  property.  It  is  not  so  where  the 
injury  is  caused  by  the  prosecution  of  a  business  which  has 
no  nocessary  relation  to  the  land  itself,  and  is  not  essential 
to  its  development. 

Judgment  affirmed. 
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NuiSANCKS  —  Pollution  of  Soil  by  Escaping  Oil.  —  The  general  rule 
thait  a  person  who  uses  his  property  in  such  a  manner  as  necessarily  tends 
to  injure  the  property  of  another  is  liable  to  that  other  for  an  injury  which 
results  from  such  use,  without  regard  to  considerations  of  care  and  skill 
therein,  was  elaborately  discussed  in  CaJiill  v.  Eastman,  18  Minn.  324,  10 
Am.  Rep.  184.  That  the  lawfulness  of  a  business  carried  on  by  the  defend- 
ant is  no  defense  to  an  action  based  upon  his  violation  of  the  principle,  em- 
bodied in  the  maxim.  Sic  utere  tvo  ut  alienum  non  ladas,  see  Hiirlhut  v. 
McKone,  55  Conn.  31;  3  Am.  St.  Rep.  17;  Fish  v.  Dodge,  4  Denio,  311;  47 
Am.  Dec.  254;  People  v.  Cunningham,  1  Denio,  524;  43  Am.  Dec.  709;  State 
V.  Topp,  97  N.  O.  477;  2  Am.  St.  Rep.  305;  Norcross  v.  Thmna,  51  Me.  503; 
81  Am,  Dec.  588;  Ross  v.  Butler,  19  N.  J.  Eq.  294;  97  Am.  Dec.  654;  Bar- 
ditt  V.  Swenson,  17  Tex.  489;  67  Am.  Dec.  665;  City  of  Tiffin  v.  McCormack, 
34  Ohio  St.  638;  32  Am.  Rep.  408. 

CONSEQUBNTIAL  INJURIES  CAUSED  BY  WoRK  AUTHORIZED  BY  LaW  can- 
not, as  a  general  rule,  be  recovered  for,  unless  there  is  negligence  shown: 
See  note  to  Badcliffv.  Mayor,  53  Am.  Dec.  366;  Taylor  v.  Baltimoi-e  etc.  B'y, 
33  W.  Va.  39;  but  it  was  held  in  Bacon  v.  City  of  Boston,  154  Mass.  100,  that 
a  statute  empowering  the  city  of  Boston,  for  the  protection  of  its  water  sup- 
ply and  the  abatement  of  a  nuisance,  to  take  land  at  or  near  the  line  of  a 
certain  sewer,  and  to  construct  works  for  treating  the  sewage,  and  freeing 
it  from  noxious  and  offensive  matters,  and  providing  for  compensation  for 
the  land  so  taken,  did  not  authorize  the  city  to  create  a  nuisance  to  the 
neighboring  estate  of  a  private  owner  by  offensive  odors  and  filthy  percola- 
tions into  and  through  the  soil. 


Stewart  v.  Madden. 

[153  Pennsylvania  State,  446.] 

Tbusts,  Discretionary,  Power  of  Court  to  Control.  —  If  a  trust  i» 
created  under  which  a  trustee  has  power  to  use  so  much  of  the  prin- 
cipal as  he  shall  deem  necessary  for  the  benefit  of  the  beneficiary,  who 
has  the  power  of  absolute  testamentary  disposition  of  the  residue,  a 
legal  discretion  is  vested  in  the  trustee,  which,  in  a  proper  case,  the 
court  may  control  for  the  benefit  of  the  beneficiary. 

Trust  Property,  when  Liable  for  Debtj  of  Beneficiary  After  her 
Death.  —  If  a  wife  conveys  property  in  trust,  giving  the  trustee  au- 
thority to  sell  so  much  thereof  as  he  shall  deem  necessary  for  her  bene- 
fit, and  reserves  to  herself  the  issues  and  profits  of  the  estate  held  by 
the  trustee,  and  the  power  of  testamentary  disposition  of  the  residue, 
and,  in  the  absence  of  such  disposition,  ])rovides  that  such  surplus  shall 
rest  in  her  children,  the  orphans'  court  may,  after  her  death,  direct  the 
vale  of  the  property  subject  to  such  trust,  if  required  to  pay  debts  in- 
curred for  necessaries  which  her  husband  was  unable  to  pay. 

Obphans'  Court,  Collateral  Attack  upon  Orders  of,  —  An  order  of 
the  orphans'  court  directing  the  sale  of  the  real  property  of  a  married 
woman  for  the  payment  of  her  debts  cannot  be  attacked  collaterally  nor 
by  motion  made  after  the  lapse  of  several  years  to  vacate  such  order. 

Ejectment  by  a  grantee  of  one  of  the  heirs  of  Mrs.  Letitia 
Bobinson.     The  property  in  controversy  had  been  conveyed 
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by  her  and  her  husband  to  Dr.  Charles  D.  Everett,  Jr.,  "  to  be 
held  by  the  same  Dr.  Charles  D.  Everett  for  the  following  uses 
and  trusts,  to  wit:  To  pay  to  the  said  Letitia  Robinson  the 
interest  annually,  and  so  much  of  the  principal  of  said  legacy 
from  time  to  time  as  the  said  trustee  shall  deem  necessary 
foi»the  benefit  of  said  cestui  que  trust,  the  balance  remaining 
at  her  death  to  go  to  and  be  vested  in  such  children  as  were 
born  after  the  fourth  day  of  October,  1853,  in  equal  shares, 
the  children  of  a  deceased  child  born  after  the  fourth  day  of 
October,  1853,  if  any,  to  take  by  representation  of  their  an- 
cestor. The  said  trustee  to  have  power  to  invest  the  amount 
received  under  said  last  will  and  testament,  and  to  change 
said  investment  at  pleasure,  in  such  manner  and  as  often  as 
he  may  think  proper;  and  the  said  trustee  to  have  power  to 
sell  and  convey  the  said  real  estate  in  the  lifetime  of  the  said 
Letitia  Robinson,  and  invest  the  proceeds  in  other  real  estate 
to  be  held  in  trust  for  the  same  purposes,  or  he  may  convert 
land  into  money,  and  appropriate  the  interest  and  principal 
as  hereinbefore  directed  as  to  personal  estate,  or  money  into 
land,  and  hold  the  same  subject  to  the  same  uses  and  pur- 
poses as  hereinbefore  prescribed  as  to  real  estate;  and  fur- 
ther, the  said  Dr.  Charles  D,  Everett  shall  have  power  at 
any  time  he  shall  think  proper  to  renounce  the  trust  herein 
created,  and  to  vest  the  same  by  deed  in  any  other  person  he 
may  select  for  the  purpose,  and  by  delivery  and  payment  of 
said  trust  estate  and  property  to  said  trustee,  divest  himself 
of  the  same,  which  said  trustee  thus  appointed  and  invested 
with  the  trust  shall  hold  the  same,  with  the  same  proviso  and 
for  the  same  purposes  as  are  hereinbefore  set  forth;  and  fur- 
ther, it  is  declared  and  provided  that  the  rents,  issues,  and 
profits  of  the  real  estate  held  by  the  said  trustee,  or  by  any- 
one appointed  by  him,  shall  be  subject  to  the  right  of  the 
said  Letitia  to  receive  and  enjoy,  and  to  be  for  her  sole  and 
separate  use  during  her  natural  life,  and  the  iame  as  well  as 
the  residue  of  the  personal  property  mentioned  in  the  deed 
remaining  at  her  death  shall  be  transferred  and  delivered  to 
her  children  born  after  the  said  fourth  day  of  October,  1853; 
in  the  absence  of  any  testamentary  provision  by  her,  the  chil- 
dren of  any  such  deceased  child,  if  any,  to  take  by  represen- 
tation; but  should  she  make  a  valid  last  will  and  testament, 
then  the  said  real  and  personal  estate  to  go  to  her  devisees 
and  legatees."  After  the  making  of  this  conveyance,  Mrs. 
Robinson  continued  to  reside  on  the  land  until  her  death  in 
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1859.  Thereafter,  in  1862,  her  executors  obtained  from  the 
orphans'  court  an  order  directing  the  sale  of  the  property  in 
controversy  to  pay  her  debts.  Under  this  order,  a  sale  was 
made  and  a  deed  executed  in  the  same  year  to  Charles  Mad- 
den under  whom  the  defendant  claimed  title.  In  the  pro- 
ceedings in  the  estate  of  Mrs.  Robinson,  the  executor  accounted 
for  the  fund  derived  from  the  sale  of  the  property.  The  trial 
court  entered  judgment  for  the  defendant.  Plaintiff  ap- 
pealed. 

Q.  A.  Gordon  and  S.  H.  Miller,  for  the  appellant. 

B.  Magoffin  and  S.  Griffith  and  Son,  for  the  appellees. 

Sterrett,  J.  In  Erisman  v.  Directors  etc.,  47  Pa.  St.  509, 
a  gift  having  been  made  in  trust  for  a  feme  covert  with  dis- 
cretionary power  in  the  trustee  to  apply  any  part  of  the  trust 
estate  for  the  benefit  of  the  cestui  que  trust,  "  if  urgent  neces- 
sity shall  require,"  this  court  held:  1.  That  the  discretion 
here  given  was  but  legal,  and  whenever  the  law  determined 
that  a  proper  case  had  arisen,  in  which  the  trustee's  discre- 
tion should  have  been  exercised  in  a  particular  way,  he  would 
be  constrained  to  act  in  accordance  therewith;  and  2.  That 
the  adjudication  of  lunacy  of  the  cestui  que  trust  and  the  in- 
digence of  her  husband,  fixed  the  fact  of  "  urgent  necessity," 
and  the  consequent  liability  of  the  trust  estate. 

Substantially  the  same  provision  is  made  in  Mrs.  Robin- 
son's conveyance.  She  expressly  gave  her  trustee  discretion- 
ary power  to  use  "  so  much  of  the  principal "  of  the  trust  es- 
tate as  he  "  shall  deem  necessary  for"  her  "  benefit";  and,  in 
harmony  therewith,  reserved  to  herself  the  power  of  absolute 
testamentary  disposition  of  the  residue.  Here  is  a  legal  dis- 
cretion which  the  court  might,  on  presentation  of  a  proper 
case,  have  constrained  for  the  benefit  of  Mrs.  Robinson. 
That  such  a  case  was  presented  to  the  orphans'  court,  in  the 
proceedings  for  sale,  seems  clear.  The  adjudication  that 
Mrs.  Robinson  had  left  unpaid  debts  implied  that  these  were 
for  necessaries,  and  the  order  of  sale  that  her  husband  was 
unable  to  pay  them.  This  fixed  the  fact  of  "  necessity,"  and 
the  consequent  liability  of  the  trust  estate;  else  debts  could 
not  have  existed,  nor  sale  have  been  made:  Acts  of  1848. 

The  plaintiflF  has  no  equity  to  sustain  her  claim  of  title. 
Her  grantor's  mother  was  the  absolute  owner  of  the  land  when 
she  created  the  trust;  and  while,  by  her  conveyance  she  di- 
vested herself  of  the  legal  title  and  active  management,  its 
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manifest  purpose  was  to  promote  her  own  personal  benefit. 
She  expressly  reserved:  1.  The  income;  2.  The  right  to  call 
on  the  principal  in  case  of  necessity;  and  3.  The  power  of 
absolute  testamentary  disposition  of  the  residue.  Thus,  by 
the  very  terms  of  the  conveyance,  the  whole  estate  could 
have  been  exhausted  for  her  benefit  in  her  lifetime,  or  be- 
queathed by  her  to  a  stranger.  Then  why  should  not  the 
land  have  been  liable  for  her  debts?  The  interest  of  plain- 
tiff's grantor  was  but  contingent  in  his  mother's  lifetime;  and 
plaintiff  now  stands  here  as  a  mere  volunteer  claiming  through 
Mrs.  Robinson's  will.  She  does  not  deny  that  the  debts  for 
which  the  land  now  claimed  by  her  was  sold  were  Mrs.  Rob- 
inson's, her  grantor  was  a  party  to  the  proceeding,  which  ju- 
dicially ascertained  the  existence  of  these  debts,  under  which 
sale  was  made  for  their  payment,  and  upon  the  faith  of  which 
defendant  became  the  purchaser,  paid  the  price  and  took  pos- 
session. As  was  said  in  Grindrod^s  Estate,  140  Pa.  St.  161: 
"Something  is  due  to  the  finality  of  judgments.  The  or- 
phans' court,  after  such  a  lapse  of  time  (ten  years)  has  no 
power,  unless  perhaps,  in  the  case  of  a  fraud  practiced  upon 
it,  to  set  aside  the  sale  and  vacate  its  own  decree.  If  it  might 
do  so  after  ten  years  it  might  do  so  after  a  hundred."  Here 
thirty  years  have  elapsed  since  the  sale  made  under  the  or- 
der of  the  orphans'  court,  and  the  record  so  made  remains 
unimpeached.  If  it  is  unimpeachable  by  direct  application 
to  the  orphans'  court,  much  less  can  it  be  nullified  by  collat- 
eral attack.  The  plaintiff's  grantor  had  his  day  in  the  or- 
phans' court,  and  his  grantee,  the  plaintiff,  is  thereby  estopped 
from  claiming  title  as  against  this  defendant. 

This  view  renders  unnecessary  any  discussion  of  the  ques- 
tion upon  which  the  argument  of  counsel  mainly  turned, 
whether  or  not  a  feme  covert  can  by  voluntary  conveyance 
exempt  her  separate  estate  from  her  debts  thereafter  created. 

Judgment  aflSrraed.  

Trusts. — Restraints  upon  Alienation  or  Beneficial  Interests:  See 
notea  to  Lampert  v,  Haydel,  9  Am.  St.  Rep.  366;  Smith  v.  Tmcers,  9  Am.  St. 
Rep.  405-408;  Oarland  v.  Garland,  24  Am.  St.  Rep.  686-697.  If  a  statute 
provides  that  trust  estates  shall  be  liable  for  the  debts  of  the  cestui  que  trust, 
the  same  as  if  he  had  the  legal  title,  the  rights  of  the  creditors  will  not  be 
impaired  by  the  fact  that  the  trustee  is  invested  with  s  discretion  in  the 
management  and  control  of  the  estate,  and  as  to  the  amount  of  the  prof. 
its  to  be  paid  to  the  beneficiary,  and  the  manner  of  paying  them:  Marshalt 
T.  Rash,  87  Ky.  116;  12  Am.  St.  Rep.  467.  In  the  same  state  it  is  held  that 
•  testator  cannot  protect  the  estate  devised  by  a  provision  that  it  shall  "  in 
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no  way  be  liable  for  the  debts  "  of  the  cestui  que  trust:  Rudd  v.  Hagan,  86 
Ky.  159;  nor  by  declaring  that  such  estate  "shall  not  be  subject  to  or  lia- 
ble for  debts  or  liabilities  "  which  the  cestui  que  trust  *'  may  have  or  here- 
after contract,"  and  directing  his  executor  to  make  such  investments  as  he 
should  deem  advisable,  and  to  pay  annually  to  the  devisee  the  profits  of  the 
«8tate:  Parsons  v.  Spencer,  83  Ky.  3U5.  In  Pennsylvania  a  devise  in  trust, 
directing  that  the  income  of  the  property  shall  be  held  for  the  beneficiary  so 
that  it  shall  not  be  "liable  to  his  debts,  contracts,  or  engagements,"  will 
protect  it  against  the  claims  of  creditors,  though  there  is  also  an  alternative 
provision  that  the  income  may  be  paid  to  such  persons  as  the  cestui  que  trust 
■hall  authorize  to  receive  it.  Such  a  provision  is  construed  to  mean  that 
the  beneficiary  shall  have  a  right  to  appoint  an  agent  to  receive  it  for  his 
use,  and  not  that  he  may  transfer  to  another  his  right  to  the  use  of  the  in- 
come: Mehaffeys  Estate,  139  Pa.  St.  276. 

Judicial  Sales  Arb  not  Collaterally  Impeachable:  See  Phillips  v. 
Coffee,  17  111.  154;  63  Am.  Dec.  357;  Cocky  v.  Cole,  28  Md.  276;  92  Am. 
Dec.  683;  Chautauqua  County  Bank  v.  White,  6  N.  Y.  236;  57  Am.  Dec.  442; 
Shant  y.  Robberson,  92  Mo.  192;  1  Am.  St.  Rep.  701;  Ctirran  v.  Kuby,  37 
330;  Burru  ▼.  Adams,  96  Cal.  664;  LyUa  v.  HaskeU,  35  S.  G  391. 


Hartranpt's    Estate. 

[163  Pennsylvania  Statb,  530,] 

Collateral  Secoeities  —  Statute  of  Limitations.  —  A  deposit  of  col- 
laterals does  not  prevent  or  impede  the  running  of  the  statute  of  limita- 
tions upon  the  debts  secured  therebj',  but  the  barring  of  any  action 
upon  such  debt  through  the  running  of  the  statute  of  limitations  does 
not  affect  the  right  of  the  pledgee  to  hold  and  realize  upon  the  collateral, 
nor  of  the  pledgor  to  call  for  any  surplus  remaining  after  the  principal 
debt  has  been  paid. 

Statute  of  Limitations  —  Renewal  of  Debt  by  New  Promise.  —  An  oral 
promise  to  make  a  renewal  of  a  debt,  or  to  waive  the  statute  of  limita- 
tions by  a  writing  to  be  executed  in  the  future,  will  not  amount  to  a 
renewal  or  a  waiver  when  it  appears  that  the  instrument  was  prepared 
bat  its  execution  was  postponed  from  time  to  time  and  finally  left 
undone. 

Audit  of  an  account  against  the  estate  of  John  F.  Hart- 
ranft,  deceased. 

/.  P.  H.  Jenkins,  and  I.  P.  Wanger,  C.  H.  Stinson,  Irwin  P. 
Knipe,  and  B.  E.  Chain,  for  the  appellee. 

John  G.  Johnson,  and  Charles  Hunsicker,  for  the  appellant. 

Williams,  J.  The  appellant  held  at  least  three  notes  made 
by  General  Hartranft,  for  several  years  before  his  death. 
One  of  these  for  ten  thousand  dollars  ($10,000),  dated  Sep- 
tember 19, 1883,  payable  on  demand,  was  accompanied  by  cer« 
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tain  mining  stocks  as  collateral.  Another  for  sixty-two  thou- 
sand seven  hundred  seventy-two  dollars  and  eighty-one  cents, 
dated  January  31,  1884,  payable  on  demand,  was  also  accom- 
panied by  similar  collaterals.  The  date  and  amount  of  the 
third  note  does  not  appear  in  the  evidence,  but  it  was  indorsed 
by  Michael  Schall.  This  note  was  renewed  on  the  tenth  day 
of  March,  1889,  for  thirteen  thousand  dollars  and  was  signed 
by  both  Hartranft  and  Schall,  as  makers.  Hartranft  died 
October,  1889.  Some  time  after  his  death  the  last  note  was 
paid  by  Schall.  The  other  notes  were  not  paid.  In  1891 
they  were  presented  to  the  auditor  appointed  to  make  distri- 
bution of  the  fund  raised  by  the  administratrix  of  General 
Hartranft,  as  subsisting  demands  against  the  estate,  entitled 
to  participate  in  the  fund.  Their  right  to  share  in  the  distri- 
bution was  denied  on  the  ground  that  they  were  barred  by  the 
statute  of  limitations.  The  appellant  replied  that  notwith- 
standing the  lapse  of  more  than  six  years  from  the  date  of 
the  notes,  the  statute  could  not  be  successfully  set  up  against 
them,  because:  1.  Securities  had  been  deposited  with  the 
company  as  collateral  to  the  notes,  which  remained  in  its 
hands  unconverted;  and  the  stjitute  did  not  begin  to  run  on 
the  notes  until  the  collaterals  were  collected,  or  converted,  or 
had  been  returned  to  the  maker;  and  2.  If  this  was  doubtful, 
the  notes  had  been  saved  from  the  operation  of  the  statute 
by  an  acknowledgment  and  promise  to  pay  made  within  six 
years. 

The  first  of  these  positions  raises  a  question  of  law  that  has 
been  already  settled.  The  statute  operates  upon  the  remedy 
and  begins  to  run  when  a  right  of  action  accrues.  Upon  a 
note  payable  on  demand  an  action  may  be  brought  at  once: 
Milne's  Appeal,  99  Pa.  St.  483;  Boustead  v.  Cuyler,  116  Pa.  St. 
551.  The  statute,  therefore,  begins  to  run  upon  such  a  note 
at  date.  But  upon  a  deposit  of  money  made  to  be  drawn 
upon  in  the  future  a  right  of  action  does  not  accrue  until  a 
demand  is  made.  The  same  rule  applies  to  the  deposit  of 
securities  as  collateral  to  an  existing  debt.  Possession  of 
them  for  six  years  will  not  give  to  the  pledgee  a  title,  or  bar 
the  remedy  of  the  pledgor:  Finlcbone's  Appeal,  86  Pa.  St.  368. 
As  no  right  of  action  exists  until  the  securities  are  converted 
or  their  return  has  been  properly  demanded,  the  statute  does 
not  begin  to  run  against  the  pledgor  until  his  right  of  action 
accrues:  Humphreys  v.  County  Nat.  Bank,  113  Pa.  St.  417. 
The  holder  of  a  note  with  whom  collaterals  have  been  de- 
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posited  has,  while  the  statute  is  running,  two  remedies.  On* 
against  the  maker  by  suit,  the  other  against  the  collaterals. 
If  he  loses  the  first  by  the  lapse  of  time,  he  still  has  the 
second.  He  may  not  sue  the  maker,  but  he  may  exhaust 
the  securities  he  holds  in  pledge;  for  the  statute  operates  not 
upon  his  debt  but  upon  his  right  of  action.  The  deposit  of 
collaterals  has  therefore  no  effect  to  prevent  the  running  of 
the  statute  against  the  right  of  action:  Slaymaker  v.  Wilson, 
1  Pen.  &  W.  216.  The  pledge  survives  though  the  right  of 
action  is  gone;  and  if  the  creditor  realizes  from  the  collaterals 
more  than  the  amount  of  his  debt,  the  debtor  may  call  upon 
him  for  the  surplus.  He  cannot  however  demand  a  return  of 
the  collaterals  until  the  debt  has  been  paid,  notwithstanding 
the  statute  may  have  run  upon  his  creditor's  right  of  action 
against  him.  This  is  the  fair  effect  of  the  cases  in  England 
and  in  most  of  the  states  in  this  country:  13  Am.  &  Eng. 
Ency.  of  Law,  705,  note  1. 

The  remaining  question  is  whether  an  acknowledgment 
sufficient  to  toll  the  statute  is  shown  by  the  evidence?  The 
witness  on  whose  testimony  this  question  depends  says:  "The 
General  never  disputed  the  correctness  of  these  notes  and  ex- 
pressed his  willingness  to  pay  if  he  was  able."  Again:  "He 
admitted  the  debt  and  said,  have  new  notes  fixed  and  he 
would  fix  it  when  he  came  in  again."  And  again:  "  He  said 
he  would  sign  new  notes.  He  said  he  would  renew  this  in- 
debtedness." Nevertheless  he  did  not  renew  the  notes;  and 
the  witness  from  whom  we  have  quoted  said:  "I  can't  tell 
why  he  did  not  sign  the  notes;  he  put  it  off  from  time  ta 
time."  The  witness's  opinion  that  he  did  not  deny  his  liabil- 
ity or  that  he  admitted  it,  will  not  do  unless  the  words  on 
which  that  opinion  is  based  are  given,  so  that  the  court  and 
jury  may  determine  whether  the  opinion  is  well  founded.  A 
conditional  or  qualified  promise,  without  more,  will  not  toll 
the  statute.  A  promise  to  make  a  renewal  note  or  to  waive 
the  statute  by  an  instrument  in  writing  to  be  executed  in  the 
future,  will  not  amount  to  a  renewal  or  a  waiver  when  it  ap- 
pears that  the  instrument  was  prepared,  but  its  execution 
postponed,  or  "put  off  from  time  to  time,"  and  finally  left 
undone.  Then  too  the  bank  held  three  notes  when  these 
conversations  took  place.  One  of  these  was  renewed  a  few 
months  before  the  General's  death.  Was  this  the  extent  to 
which  he  intended  to  renew  his  liability?  He  did  not  sign 
the  other  renewals  when  his  attention  was  called  to  them,  but 
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"  put  it  off  from  time  to  time."  The  promise  to  renew  is  too 
indefinite  to  enable  us  to  determine  with  certainty  what  was 
its  scope;  and,  when  we  consider  the  subject  in  the  light  of 
his  conduct,  we  cannot  say,  that  the  court  below  erred  in  the 
oonclusion  that  no  suflBcient  acknowledgment  or  promise  is 
shown  to  have  been  made  by  General  Hartranft  to  toll  the 
statute. 

We  think  the  case  was  well  decided  by  the  learned  judge 
of  the  court  below,  and  the  decree  appealed  from  is  now 
affirmed  at  the  cost  of  the  appellant. 

Collateral  SKCxmiriEs" — Running  or  Statutb  o»  LmrrATioNs  not 
Prevknted  by  Deposit  of.  —  The  rights  of  a  creditor  who  holdi  collateral 
securities  for  a  debt,  against  which  the  statute  of  limitations  has  run,  arc 
discussed  in  the  monographic  note  to  Grigga  v.  Day,  32  Am.  St.  Rep.  716. 
As  to  the  doctrine  stated  in  the  principal  case  that  the  pledgee  cannot  claim 
adversely  the  collateral  securities  which  he  holds,  cor  acquire  a  title  thereto 
by  the  lapse  of  time  merely,  see  Cross  v.  Eureka  etc  Canal  Co.,  73  Cal.  302, 
2  Am.  St.  Rep.  808.  The  surplus  of  money  collected  on  a  note  deposited  aa 
collateral  security  is  money  had  and  received  to  the  use  of  the  pledgor,  and 
must  be  accounted  for:  Buni  v.  Nevers,  15  Pick.  500;  26  Am.  Dec.  616;  and 
if  .the  creditor's  claim  is  satisfied,  he  must  release  or  reassign  the  collaterals. 
WaUace  v.  Finnegan,  14  Mich.  170;  90  Am.  Dec.  243. 

Statutj  ow  Limitations.  — Effect  of  Acknowledgment  ot  Debt 
TO  Suspend  Running  of:  -See,  generally,  notes  to  Conway  v.  Williams, 
29  Am.  Dec.  467,  468;  Shoemaker  v.  Benedict,  62  Am.  Dec.  101,  102;  Allen 
▼.  Collim,  35  Am.  Rep.  417-420;  Landia  v.  Both,  58  Am.  Rep.  749-751; 
Spangler  v.  Spangler,  9  Am.  St.  Rep.  116;  Linderman  v.  Pomeroy,  24  Am. 
St.  Rep.  496;  State  v.  Finn,  14  Am.  St.  Rep.  660.  A  writing,  to  constitute 
an  acknowledgment  sufficient  to  take  a  debt  out  of  the  statute,  must  recog- 
nize the  debt  aa  existing,  and  contain  nothing  inconsistent  with  an  intention 
on  the  part  of  the  debtor  to  pay  it:  Manchester  v.  Braedner,  107  N.  Y.  346; 
1  Am.  St.  Rep.  829.  It  must  also  be  clear  and  unambiguous,  and  must 
recognize  and  be  directed  to  the  debt  with  suflScient  clearness  to  amount  to 
«n  unqualified  admission  that  the  debt  remains  due  and  unpaid:  Macrum  v. 
Marshall,  129  Pa.  St.  506;  15  Am.  St.  Rep.  730.  Where  one  of  the  makers  of  • 
note  said  to  the  executor  of  the  owner:  ' '  In  case  they  (the  other  makers)  don't 
pay  it,  let  me  know  it,  then  I  will  pay  it;  I  don't  want  to  have  any  trouble 
any  further,"  it  was  held  that  the  words  of  the  promise  were  sufficiently 
distinct  and  unequivocal  to  toll  the  bar  of  the  statute:  Croman  v.  Stull,  119 
Pa.  St.  91.  Expressions  ao  vague  and  indeterminate  as  to  lead  to  probable 
inferences  only  are  not  enough:  S7vith  v.  Fly,  24  Tex.  345;  76  Am.  Dec.  109. 
The  promise  must  also  be  unconditional  and  unqualified:  Mellick  v.  De  Seel' 
horst,  Breese,  221;  12  Am.  Dec.  172;  Mumford  v.  Freeman,  8  Met.  432;  41 
Am.  Dec,  532;  Kensington  Bank  v.  Patton,  14  Pa.  St.  479;  53  Am.  Dec.  564; 
Pritchard  v.  Howell,  1  Wis.  131;  60  Am.  Dec.  353;  Harlan  v.  Bernie,  22  Ark. 
217;  76  Am.  Dec.  428;  Pierce  v.  Seymour,  52  Wis.  272;  38  Am.  Rep.  737; 
Chapman  v.  Barnes,  93  Ala.  433;  McOormick  v.  Brown,  36  Cal.  180;  95  Am. 
Dec.  170;  Batchelder  v.  Batchelder,  48  N.  H.  23;  97  Am.  Dec.  569.  There- 
fore  a  promise  to  pay  "  when  able  "  is  not  enough  to  toll  the  bar  of  the  stat- 
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«te:  Richardson  y.  Bricker,  7  Col.  58;  49  Am.  Rep.  344;  Parker  v.  Buttertoorth, 
46  N.  J.  L.  244;  50  Am.  Rep.  407.  Though  the  statute  requires  the  prom, 
ise  to  be  writing,  yet  a  verbal  promise  is  effectual  to  remove  the  bar  if  the 
evidence  of  such  verbal  promise  la  not  objected  to  by  the  defendant:  Bay  r* 
Bood,  62  Yt.  293. 


Terkes  V.  Richards. 

[153  Pennsylvania  State,  646.] 

Srioiric  Performance  —  Mdtoality  of  Contract. — Though,  becaase  of 
the  coverture  or  infancy  of  one  of  the  parties  to  an  executory  contract, 
it  is  not  enforceable  against  her,  yet  if  she  performs  or  tenders  perform- 
•Dce  of  her  part  of  the  contract,  equity  will  at  ber  instance  compel  per* 
formance  by  the  other  contracting  party. 

Contracts,  Optional  —  Damages  for  Failure  to  Perform. — If  a  land< 
owner  makes  an  agreement  purporting  to  give  A  B,  agent,  the  right  t« 
purchase  certain  real  property  on  or  before  a  time  and  at  a  price  desig- 
nated in  the  agreement,  the  wife  of  such  agent  may  maintain  an  action 
against  such  landowner  for  damages,  on  proving  that  the  option  was 
taken  for  her  benefit,  and  that  within  the  time  stipulated  she  tendered 
the  price  named. 

Action  by  and  in  tbe  name  of  William  H.  Yerkes,  agent  for 
Emily  Irene  Yerkes,  to  recover  damages  for  breach  of  a  con- 
tract of  sale.  The  contract  in  question  was  executed  June 
14,  1890,  by  the  defendant,  Richards,  who  by  it  agreed  that 
he  would  on  or  before  January  1,  1891,  convey  to  second 
party  a  certain  tract  of  land,  provided  second  party  should 
have  paid  therefor  five  thousand  four  hundred  dollars  in  the 
manner  stated  in  such  agreement.  The  court  directed  a  judg- 
ment of  nonsuit  against  the  plaintiflF,  who  thereupon  appealed. 

Joseph  Mellors  and  J.  P.  H.  Jenkins,  for  the  appellant. 

N.  H.  Larzelere  and  M.  M.  Gibson,  for  the  appellee. 

Dean,  J.  On  the  14th  of  July,  1890,  the  defendant,  William 
W.  Richards,  and  William  H.  Yerkes,  agent,  made  an  agree- 
ment, known  as  an  "option,"  for  the  purchase  of  a  tract  of 
forty-five  and  five  tenths  acres  of  land  in  Upper  Merion  town- 
ship, Montgomery  County. 

Richards  covenanted  to  convey  to  Yerkes,  agent,  or  his  as- 
signs, on  or  before  the  first  day  of  January,  1891,  the  tract  of 
land.  Yerkes,  agent,  covenanted  to  pay  therefor  the  sum  of 
five  thousand  four  hundred  dollars  ($5,400),  two  thousand 
nine  hundred  dollars  on  delivery  of  deed,  and  the  balance, 
two  thousand  five  hundred  dollars,  in  one  year,  with  interest 
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at  five  per  cent.  Then  follows  the  optional  clause  in  these 
words:  — 

"  Provided,  however,  and  it  is  hereby  expressly  understood 
and  agreed  that  this  contract  shall  be  null  and  void,  and  of 
none  effect  as  to  either  party,  the  same  as  if  the  said  contract 
had  never  been  made,  if  the  said  purchase  money  shall  not 
be  paid  on  or  before  January  1,  1891." 

The  agreement  was  sealed  by  William  W.  Richards,  exec- 
utor, and  William  H.  Yerkes.  agent,  and  delivered  to  Yerkes. 

On  the  9th  of  September,  1890,  Yerkes  made  a  legal  tender 
to  Richards  of  the  whole  consideration,  five  thousand  four 
hundred  dollars,  and  requested  a  conveyance.  Richards  re- 
fused to  accept  the  money  or  to  execute  a  deed  for  the  land, 
and  sold  and  conveyed  it  to  one  Samuel  Moore,  it  is  alleged, 
at  a  higher  price.  Thereupon  Yerkes,  naming  himself  as 
agent  for  Emily  Irene  Yerkes,  brought  this  suit  to  recover 
damages  for  breach  of  the  contract  to  convey. 

The  plaintiff,  in  his  statement  of  claim  under  the  procedure 
act  of  1887,  sets  out  in  full:  1.  The  articles  of  agreement; 
2.  Willingness  and  offer  to  pay,  and  the  tender  of  September 
9,  1890;  3.  Refusal  of  defendant  to  receive  the  money  and 
execute  conveyance;  4.  That  defendant,  for  purpose  of  obtain- 
ing greater  price,  had  sold  and  conveyed  the  land  to  one 
Samuel  Moore;  5.  An  averment  that  by  reason  of  this  breach 
of  contract,  plaintiff  had  sustained  damage  in  amount  of 
twenty  thousand  dollars. 

To  this  statement  defendant  pleaded  non  assumpsit^  and  also 
filed  affidavit  of  defense,  and  on  the  issue  thus  made  up  they 
went  to  trial  before  court  and  jury. 

The  plaintiff's  first  and  only  witness  was  William  H.  Yerkes, 
who  testified,  among  other  matters,  that  he  purchased  the 
property  as  agent  for  his  wife,  Emily  Irene  Yerkes;  then  an 
o  Jer  was  made  of  the  agreement.  To  this  offer  the  defendant 
objected,  on  1  j  ground  of  want  of  mutuality  between  the  par- 
ties, and  because  no  right  of  action  had  been  shown  in  Emily 
Irene  Yerkes.  The  court  sustained  the  objection,  and  also 
ruled  out  any  evidence  of  the  breach  of  contract  by  defendant, 
or  of  damages  sustained  by  plaintiff,  and  entered  a  compul- 
sory nonsuit.  Plaintiff  afterward  moved  to  take  off  the  non- 
suit; this  the  court,  in  an  opinion  filed,  refused  to  do.  There- 
upon the  plaintiff  took  this  writ,  assigning  for  error:  1.  The 
rejection  of  the  agreement;  2.  The  refusal  of  the  court  to  take 
off  the  nonsuit. 
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The  action  of  the  court  in  each  instance  was  based  on  the 
ground  of  want  of  mutuality  in  the  contract.  It  was  assumed 
that  as  the  plaintiff,  William  H.  Yerkes,  had  executed  a  sealed 
contract  as  agent,  without  disclosing  his  principal,  Emily  Irene 
Yerkes,  in  the  instrument,  and  without  showing  authority  to 
bind  her,  Sifeme  covert,  by  deed,  she  was  not  bound;  therefore, 
as  the  contract  was  not  mutually  obligatory,  it  could  not  be 
enforced  against  the  grantor,  Richards.  We  are  of  opinion 
this  equitable  rule  has  no  application  here.  Where  there  are 
mutual  covenants  stipulating  reciprocal  benefits  in  an  execu- 
tory contract,  yet  the  contract  as  to  one  is  not  enforceable 
because  of  infancy,  coverture,  or  other  disability  to  contract, 
equity  will  not  enforce  it  against  the  other.  Even  in  such 
cases,  however,  where  the  one  under  legal  disability  has 
performed,  equity  will  compel  performance  on  part  of  the 
other:  Walker  v.  Coover,  65  Pa.  St.  430.  Here,  it  was  alleged, 
Mrs.  Yerkes  had  performed  her  part  of  the  contract,  or  had 
done  what  equity  deems  equivalent,  offered  to  perform,  had 
made  a  legal  tender  of  the  full  amount  of  purchase  money. 

But,  leaving  out  of  view  this  question,  we  think  there  was 
no  want  of  mutuality  in  this  contract,  either  because  of  de- 
fective execution,  or  because  Emily  Irene  Yerkes  was  covert^ 
which  would  prevent  plaintiff's  suit  on  it.  The  contract  was 
a  written  option  to  William  H.  Yerkes,  agent,  to  purchase  the 
land  at  the  price  of  five  thousand  four  hundred  dollars,  to  be 
paid  on  or  before  the  first  day  of  January,  1891.  An  option 
is  an  unaccepted  offer  to  sell.  By  the  express  terms  of  this 
contract  there  was  to  be  no  right  of  action  against  either  the 
agent  or  principal;  nor  was  it  for  that  reason  a  hard  or  un- 
conscionable bargain  which  it  was  against  equity  to  enforce, 
for  it  was  just  such  an  option,  or  offer  to  sell,  as  a  prudent 
landowner  may  and  often  does  make  for  his  own  advantage. 
In  such  a  contract,  if  the  optional  price  be  an  adequate  one, 
and  the  party  to  whom  the  offer  is  made  be  without  ready 
money,  yet  have  the  tact  and  energy  to  secure  a  purchaser  at  a 
higher  figure,  both  are  the  gainers.  If  the  offer  be  not  accepted 
by  the  party  to  whom  it  is  made  within  the  time  stipulated, 
the  ownei  has  lost  nothing;  but  even  if  not  mutual,  in  the 
sense  of  equality  of  benefit,  that  is  not  the  mutuality  which 
stands  in  the  way  of  an  enforcement;  to  bring  it  under  this 
rule  there  must  be  want  of  mutuality  in  the  remedy.  Here, 
the  contract  was  signed  by  the  grantor,  the  party  to  be  charged; 
admit  there  was  no  sufiicient  authority  in  the  agent,  the  sig- 
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nature  of  the  other  party  was  wholly  unnecessary,  and  in  no 
way  helped  to  perfect  the  contract;  it  was  signed  by  the  party 
to  be  charged,  and  delivered  to  the  other.  The  plaintiff  would 
have  been  in  no  better  position  if  full  authority  had  been 
given  the  agent  to  execute  it,  and  he  had  sealed  it  in  name 
©f  the  principal;  for  by  the  express  terms  of  the  contract  only 
Richards  was  to  be  bound.  He  made  a  written  offer  to  Yerkes, 
agent,  to  sell  to  him  or  his  assigns,  and  stipulated  the  offer 
was  to  remain  open  to  him  for  acceptance  until  the  1st  of 
January  following.  The  only  mode  of  signifying  acceptance 
was  payment  of  the  five  thousand  four  hundred  dollars  pur- 
chase money.  If  not  paid  within  time,  the  option  ended,  the 
offer  was  withdrawn.  Of  what  remedy  was  he  deprived  by 
reason  of  insufficient  authority  in  the  agent,  or  of  disability 
to  contract  in  Mrs.  Yerkes?  Clearly,  none.  As  by  his  own 
contract  he  acquired  no  right  to  vindicate,  neither  absence  of 
authority  to  the  agent,  nor  coverture  of  the  principal,  could 
bar  him  of  a  suit  on  the  contract,  when  he,  in  effect,  stipu- 
lated he  would  never  bring  one.  His  refusal  to  accept  the 
only  benefit  he  was  to  get  under  the  contract,  the  money,  and 
which  he  covenanted  to  accept  if  tendered  while  the  offer 
was  pending,  that  moment  gave  the  other  party  a  right  of 
action,  not  because  she  was  bound,  but  because  he  was.  His 
refusal  to  accept  was  wholly  in  disregard  of  her  legal  right  to 
pay,  and  has  very  much  the  appearance  of  unfair  dealing. 

This  whole  subject  of  the  nature  of  the  mutuality  between 
the  parties  in  options  for  the  sale  of  land  is  so  fully  discussed 
in  Corson  v.  Mulvany,  49  Pa.  St.  88,  88  Am.  Dec.  485,  followed 
in  Smithes  Appeal,  69  Pa.  St.  474,  and  now  followed  in  this 
decision,  that  further  repetition  would  serve  no  good  purpose. 

We  decide  that  plaintiff's  first  and  second  assignments  of 
error  are  sustained. 

As  to  the  form  of  the  action  objected  to  by  defendant,  it  is 
immaterial  in  the  present  condition  of  the  record.  If  the 
evidence  had  been  admitted,  and  it  had  been  shown  that  the 
offer  was  in  fact  to  Mrs.  Yerkes  through  her  agent,  and  had 
been  accepted  by  her,  the  legal  plaintiff  should  have  been 
Emily  Irene  Yerkes,  and  her  right  to  amend  so  as  to  have 
the  record  accord  with  the  proof  could  not  have  been  denied. 
If  William  H.  Yerkes  acted  without  her  authority,  either  pre- 
cedent or  subsequent  by  ratification,  then  he  had  a  right  of 
action  in  his  own  name.     This  can  only  be  determined  when 
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the  court  has  before  it  plaintiff's  full  case  on  all  the  material 
evidence  to  be  offered. 

The  assignment  of  error,  that  no  exception  was  taken  to 
judgment  of  court  refusing  to  take  off  nonsuit,  has  not  been 
noticed,  because  the  exception  in  form  has  been  filed  since 
the  record  was  made  up  in  common  pleas. 

The  judgment  of  the  court  below  refusing  to  take  off  non- 
suit is  reversed,  and  procedendo  is  awarded. 

Vbndor  and  Purchaser  —  Options. — Agreement  optional  as  to  one  party 
and  obligatory  as  to  the  other  is  deemed  mutual,  and  may  be  enforced  by  the 
former:  Clierryr.  Smith,  3  Humph.  19;  39  Am.  Dec.  150;  Wan-en  v.  Costello, 
109  Mo.  338;  32  Am.  St.  Rep.  669.  An  optional  contract  for  the  purchase 
of  land  signed  by  the  vendor  alone  may  be  enforced  by  the  vendee,  under  a 
statute  of  frauds  not  requiring  the  writing  to  be  signed  by  the  party  sought 
to  be  charged,  but  only  by  the  party  by  whom  the  sale  is  made:  Idt  v.  Leisei; 
10  Mont.  6;  24  Am.  St.  Rep.  17.  An  option  is  not  a  chose  in  action  nor  a 
transmissible  right  of  property,  but  a  mere  personal  privilege  which  ceases 
with  the  death  of  the  person  who  has  the  right  to  exercise  it:  Newton  v. 
Newton,  11  R.  I.  390;  23  Am.  Rep.  476;  nor  does  it  vest  any  interest  in  the 
proposed  vendee,  since  it  becomes  binding  only  by  acceptance  or  performance 
of  the  conditions  before  the  ofifer  is  withdrawn:  Oustin  v.  Union  ScJiool  Diet., 
94  Mich.  502;  ante,  p.  361,  the  note  to  which  cites  other  cases  relating  to 
this  subject.  The  vendor's  refusal  to  accept  the  consideration  will  not  de< 
stroy  the  mutuality  of  such  a  contract,  although  the  vendee  might,  upon 
such  refusal,  have  retracted  his  election:  Corson  v.  Miilvany,  49  Pa.  St.  88; 
88  Am.  Dec.  485. 

Specipio  Pbrformance,  Covbrturb  as  a  Defbksb  to  Suit  for.  — 
Whether  a  contract  entered  into  by  a  husband  to  sell  his  wife's  land  could 
be  specifically  enforced  was  considered  doubtful  in  Watts  v.  Kinney,  3  Leigh, 
272,  23  Am.  Dec.  266,  there  being  no  mutuality  in  such  a  contract,  inasmuch 
as  it  could  not  be  enforced  against  the  wife  at  the  suit  of  a  purchaser.  Uuder 
the  Missouri  statutes  (Rev.  Stats.  1889,  sees.  2396,  2397)  a  married  woman 
may  be  compelled  to  perform  specifically  a  contract  for  the  tale  of  her  legal 
estate  in  land:  Rush  v.  Brown,  101  Mo.  586. 
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CoMMOBT  Carriers  —  Duty  to  Dklivbb  Goods  to  Truk  Ownbb  upow 
Demand.  —  A  common  carrier  receiving  goods  for  transportation  from 
«ne  person,  giving  him  a  bill  of  lading  therefor,  is  not  bound  to  deliver 
them  upon  demand  to  a  third  person  claiming  to  be  their  true  owner; 
and  a  refusal  to  so  surrender  will  not  make  the  carrier  liable  for  the 
conversion  of  such  goods  at  the  suit  of  such  third  person.  In  such  case 
the  carrier  may,  however,  if  it  chooses  to  do  so,  deliver  the  goods  to  the 
rightful  owner,  and  then  defend  an  action  brought  against  him  by  hia 
bailor  to  recover  for  their  nondelivery  by  showing  such  delivery. 

CoHUOir  Carriers  —  Duty  to  Deliver  Goods  to  Trub  Ownbb  upow 
Dbha^td  under  Leoal  Process.  —  A  common  carrier  receiving  gooda 
for  transportation  from  one  person  is  guilty  of  conversion  in  failing  to 
deliver  to  their  true  owner,  upon  demand,  only  when  luch  demand  i« 
made  under  and  accompanied  by  legal  process. 

Common  Carriers  —  Duty  to  Surrender  Goods  to  Mobtoaobb  Aim 
CoNDrriON  Broken.  —  When,  after  goods  are  received  from  a  mort- 
gagor by  a  common  carrier  for  transportation,  their  possession  is  de- 
manded by  an  agent  of  the  mortgagee  claiming  the  latter  to  be  the  true 
owner,  a  refusal  by  the  carrier  to  surrender  the  possession  does  not  con- 
atitute  a  conversion  of  the  goods;  nor  does  the  presence  and  silence  ol 
the  mortgagor,  when  such  demand  is  made  and  refused,  constitute  snob 
an  admission  of  the  mortgagee's  ownership  as  makea  it  the  duty  of  car> 
rier  to  deliver  the  goods  under  such  demand. 

J.  F.  J.  Caldwell,  for  the  appellant. 

George  S.  Mower,  for  the  appellee. 

McIvER,  C.  J.  The  plaintiffs  bring  this  action  to  recover 
damages  for  the  conversion  of  certain  personal  property,  al- 
leged to  belong  to  plaintiffs.  The  facts  may  be  briefly  stated 
M  follows:   On  the  13th  of  October,  1887,  one  Clendenning 
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delivered  to  the  agent  of  defendant  company  at  Prosperity 
the  property  in  question,  consisting  of  a  lot  of  household 
goods,  to  be  shipped  by  defendant's  train  to  Laurens.  After 
said  agent  had  received  and  receipted  for  said  goods,  defend- 
ant's agent  was  notified  by  an  agent  of  plaintiff's  not  to  ship 
said  goods,  as  they  belonged  to  plaintiff's  under  a  mortgage 
given  by  Clendenning  to  plaintiff's,  the  condition  of  which  had 
been  broken.  The  goods  were,  however,  placed  on  the  cars, 
and  the  cars  sealed.  Soon  after  this,  and  just  before  the  ar- 
rival of  the  train  for  Laurens,  one  Hair,  a  constable,  appeared 
at  the  depot  with  the  mortgage,  upon  which  an  indorsement 
had  been  made  by  a  trial  justice,  purporting  to  authorize  said 
Hair  to  take  possession  of  the  goods,  and  demanded  them 
from  defendant's  agent,  who  refused  to  deliver  them  upon  the 
ground  that  the  paper  was  not  sufficient — "that  I  oaght  to 
have  had  a  distress  warrant."  Clendenning  was  present  at 
the  time,  but  so  far  as  appears  from  the  evidence,  neither  said 
nor  did  anything.  The  goods  remained  at  the  depot,  in  the 
car  in  which  they  had  been  placed  the  evening  before,  until 
one  o'clock  the  next  day,  when  they  were  sent  on  to  Laurens» 
no  further  steps  having  in  the  meantime  been  taken  by  plain- 
tiffs to  obtain  possession  of  said  goods.  The  mortgage  above  • 
spoken  of  was  given  by  Clendenning  to  the  plaintiffs  to  secure 
the  payment  of  a  note  which  fell  due  on  the  1st  of  May,  1887. 

The  plaintiffs  having  obtained  judgment  for  the  value  of 
the  goods,  defendant  appeals  upon  the  several  grounds  set  out 
in  the  record,  which  need  not  be  specifically  stated,  as  the 
case  turns  upon  the  single  question,  whether  a  common  car- 
rier who  has  received  goods  for  transportation  from  one  per- 
son, and  given  him  a  bill  of  lading  therefor,  is  bound  to 
surrender  them  upon  demand  to  a  third  person  who  claims  to 
be  the  true  owner  thereof,  under  pain  of  being  liable  to  an  ac- 
tion for  the  conversion  of  said  goods  at  the  suit  of  such  third 
person. 

It  is  conceded  that,  under  the  stringent  rule  of  the  common 
law,  a  common  carrier  is  liable  as  an  insurer  for  goods  com- 
mitted to  his  charge  for  transportation,  and  nothing  but  the 
act  of  God  or  the  public  enemies  will  excuse  him  for  failure 
to  deliver  the  goods  at  their  destination  to  the  person  to  whom 
he  has  contracted  to  deliver  them,  the  consignee.  Under  this 
rule  it  is  very  obvious  that  the  carrier  would  be  liable  to  his 
bailor,  even  if  the  goods  were  taken  from  his  possession  by 
process  of  law,  and  much  more  so  if  he  voluntarily  delivered 
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them  to  the  true  owner;  for  this  would  not  be  either  the  act  of 
God  or  of  the  public  enemy.  But  it  is  claimed,  and  we  think 
justly,  that  this  stringent  rule  has  been  modified  so  as  to  excuse 
the  carrier  from  liability,  where  the  goods  have  been  taken  from 
his  possession  by  process  of  law;  provided  the  carrier  givea 
prompt  notice  of  such  seizure  to  his  bailor;  for  as  it  is  well 
put  by  Campbell,  C.  J.,  in  Fingree  v.  Detroit  etc.  R.  R.  Co.,  66 
Mich.  143,  11  Am.  St.  Rep.  479:  "If  he  is  excusable  for 
yielding  to  a  public  enemy,  he  cannot  be  at  fault  for  yielding 
to  actual  authority  what  he  may  yield  to  usurpecJ  authority": 
See  also.  Stiles  v.  Davis,  1  Black,  101,  and  the  same  doctrine 
is,  at  least,  impliedly  recognized,  though  the  point  was  not 
distinctly  raised  in  our  own  case  of  Faust  v.  South  Carolina 
R.  R.  Co.,  8  S.C.  118. 

It  is  also  contended  that  the  rule  is  still  further  modified  so 
as  to  excuse  the  carrier  from  liability  to  his  bailor  for  the  non- 
delivery of  goods  intrusted  to  him  for  transportation,  if  he  can 
show  that  he  has  delivered  the  goods  to  a  third  person,  who 
was  the  true  owner,  and  entitled  to  the  possession  thereof;  and 
the  case  mainly  relied  upon  to  establish  this  proposition  is 
The  Idaho,  93  U.  S.  575,  though  there  are  cases  which  have 
'been  decided  in  several  of  our  sister  states,  recognizing  the 
same  doctrine.  In  our  own  state,  however,  we  have  no  case, 
so  far  as  we  are  informed,  which  recognizes  this  modification 
of  the  rule  as  to  a  carrier's  liability.  It  is  true,  that  the  case 
of  Robertson  v.  Woodward,  3  Rich.  251,  does  seem  to  recognize 
the  doctrine  that  an  ordinary  bailee  —  not  a  common  carrier 
—  may  dispute  the  title  of  his  bailor  in  an  action  of  trover 
brought  by  the  latter,  by  showing  that  his  bailor  had  sold  the 
subject  of  the  bailment,  before  the  bailment  arose,  and  that 
defendant  was  authorized  to  defend  the  action  for  the  benefit 
of  the  purchaser.  But  it  seems  to  us  somewhat  difficult  to 
reconcile  that  case  with  the  previous  case  of  Manning  v.  JVor- 
wood,  2  Mill  Const.  374. 

Be  that  as  it  may,  however,  and  assuming,  for  the  purposes 
of  this  case,  that  the  stringent  rule  of  the  common  law  as  to  a 
carrier's  liability  has  been  thus  further  modified,  as  contended 
for  by  respondents,  the  question  still  remains,  whether  the 
rule  thus  modified  applies  to  this  case.  It  will  be  observed 
that  the  cases  which  establish  or  recognize  this  modification 
of  the  rule  only  go  to  the  extent  of  holding  that  a  common 
carrier  may  deliver  the  goods  intrusted  to  him  for  transpor- 
tation to  the  rightful  owner  upon  his  demand;  and  if  he  does^ 
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he  may  defend  himself  against  an  action  brought  by  his 
bailor  to  recover  damages  for  the  nondelivery  according  to 
the  contract  of  bailment,  by  showing  that  he  has  delivered 
the  goods  to  the  rightful  owner;  but  none  of  them  go  to  the 
extent  of  holding  that  he  is  bound  to  deliver  them  to  one  who 
demands  them  as  rightful  owner,  unless  it  be  the  case  of 
Welh  V.  American  Express  Co.^  55  Wis.  23,  42  Am.  Rep.  695. 
In  that  case,  a  package  of  money  was  intrusted  to  the  carrier, 
to  be  delivered  to  Wells  and  Cartwright.  When  the  package 
addressed  to  Wells  and  Cartwright  reached  its  destination, 
the  money  was  demanded  by  Wells  alone,  he  claiming  to  be 
the  sole  owner,  and  that  Cartwright  had  no  interest  in  it;  to 
which  Cartwright,  being  present,  assented  verbally,  though 
"there  was  no  assignment  by  Cartwright  of  his  apparent  in- 
terest in  the  package  to  Wells,  and  no  written  order  by  Cart- 
wright to  deliver  to  Wells,  and  no  offer  of  any  receipt  or 
acquittance  from  both."  The  defendant  refused  to  deliver 
the  money  to  Wells  alone,  and  insisted,  also,  that  the  money 
had  been  subjected  to  garnishee  proceedings  against  Cart- 
wright. Wells  then  brought  his  action,  not  upon  the  bill  of 
lading  or  expr.ess  receipt,  but  for  money  had  and  received ;  and 
the  court  held  that,  "irrespective  of  the  garnishment,"  the 
plaintiff,  having  established  his  individual  right  to  the  money, 
was  entitled  to  recover.  The  authorities  cited  by  the  learned 
judge,  while  they  do  establish  the  doctrine  that  a  common 
carrier  may,  with  safety,  deliver  to  the  rightful  owner,  do  not 
establish  the  doctrine  that  he  is  bound  to  do  so;  and  his  as- 
sumption that  tiie  one  follows  from  the  other  is  not,  in  our 
judgment,  well  founded.  In  addition  to  this,  the  action  in 
that  case  was  for  money  had  and  received,  which  does  not 
pecessarily  imply  a  tort  on  the  part  of  the  defendant,  while 
here  the  action  is  for  the  conversion  of  the  goods,  which  does 
involve  the  idea  of  tort.  Again,  in  that  case,  it  appeared  that 
Cartwright,  one  of  the  persons  named  as  consignee,  was  not 
only  present  when  Wells,  the  other  consignee,  demanded  the 
money,  claiming  it  as  his  individual  property,  but  actually 
assented  to  such  claim,  and  hence  the  carrier  had  no  excuse 
for  refusing  to  comply  with  the  demand. 

It  seems  to  us  that  the  whole  case  turns  upon  the  question, 
■whether  a  carrier,  resting  under  very  stringent  obligations  to 
his  bailor,  is  bound  to  assume  the  burden,  where  a  third  per- 
son makes  a  demand  upon  him  for  goods  intrusted  to  him  for 
transportation,  not  enforced  by  legal  process,  of  showing,  not 
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only  that  such  third  person  is  the  rightful  owner,  but  is  also 
«n titled  to  the  immediate  possession  of  the  goods.  It  seems 
to  us  that  common  justice  would  require  that  such  burden 
should  be  assumed  by  the  claimant,  who  is  most  likely  to 
have  the  means  of  meeting  it,  and  not  upon  the  carrier,  who 
cannot  be  supposed  to  know  anything  about  the  real  owner- 
ship of  the  goods,  and  has  a  right  to  assume  that  the  person 
from  whom  he  received  possession  of  the  goods  was  such 
rightful  owner,  possession  of  personal  property  being  evidence 
of  title.  The  most  that  could  be  properly  required  of  the  car- 
rier would  be  to  hold  the  goods,  notifying  his  bailor  of  the  de- 
mand, which  had  been  made  upon  him,  and  let  the  claimant 
contest  with  the  bailor  the  question  of  ownership. 

Under  these  views,  we  do  not  think  that  the  judgment  below 
can  be  sustained.  The  goods  were  not  seized  or  demanded 
under  any  legal  process.  The  fact  that  the  person  selected 
as  the  agent  of  plaintiffs  to  enforce  their  mortgage  claimed  to 
be  a  constable,  cannot  affect  the  question;  for  even  where  a 
mortgage  of  personal  property  is  placed  in  the  hands  of  the 
sheriff,  with  instructions  from  the  mortgagee  to  seize  and  sell 
the  mortgaged  property,  the  sheriff  does  not  acj;  officially,  but 
merely  as  the  private  agent  of  the  mortgagee:  Robins  v.  Ruff^ 
2  Hill  (S.  C),  406. 

It  is  claimed,  however,  that  the  bailor,  Clendenning,  being 
present  when  the  goods  were  demanded  of  the  defendant's  agent 
by  the  agent  of  the  plaintiffs,  and  saying  nothing,  was  an  ad- 
mission that  plaintiffs  were  the  rightful  owners  and  entitled  to 
the  immediate  possession  of  the  goods,  and,  therefore,  defend- 
ant had  no  excuse  for  refusing  to  comply  with  the  demand. 
We  cannot  take  that  view.  We  do  not  see  what  obligation 
rested  upon  him  to  interpose  in  the  colloquy  between  the 
agents  of  plaintiffs  and  defendant.  He  delivered  the  goods 
for  shipment  to  the  defendant,  and  held  its  bill  of  lading, 
obligating  defendant  to  deliver  them  according  to  its  terms, 
and  there  was  no  occasion  for  him  to  speak.  If  he  had 
stood  silently  by,  and  allowed  the  defendant  to  deliver  the 
goods  to  plaintiffs,  claiming  to  be  the  rightful  owners,  with- 
out protest  or  objection,  we  can  very  well  see  how  he  might 
have  been  estopped  from  subsequently  claiming  them  from 
defendant;  but  we  do  not  see  how  his  silence,  when  plaintiffs 
were  making  an  unsuccessful  demand  on  defendant,  could 
possibly  affect  the  question  involved  here. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  ou> 
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cult  court  be  reversed,  and  that  the  case  be  remanded  for  a 
new  trial. 

McGowAN,  J.  The  amount  involved  in  this  case  is  not 
large,  but  the  principle  is  important.  After  careful  considera- 
tion, it  seems  to  me,  that  when  a  common  carrier  is  intrusted 
with  property  for  transportation,  his  first  responsibility  is  to 
the  person  who  has  intrusted  him  with  the  property;  and* 
upon  claim  of  the  property  by  a  third  party,  that  he  should 
not  be  required,  at  his  risk,  to  judge  between  the  parties  as  to 
the  ownership  of  the  property.  He  should,  however,  always 
and  at  once  yield  to  the  force  of  legal  process,  which  inter- 
venes and  takes  the  property,  thus  relieving  the  carrier  from 
the  responsibility  of  being  judge  in  the  matter.  I  have  not 
been  able  to  satisfy  myself  that  the  paper  presented  to  the 
official  of  the  railroad  in  this  case  was,  in  the  proper  sense, 
legal  process.  "  It  seems  to  have  been  a  simple  mortgage  of 
personal  property,  after  condition  broken,  but  there  was  about 
it  none  of  the  usual  indicia  of  legal  process,  such  as  a  sum- 
mons, warrant,  writ,  or  seal  of  the  court.  It  did  not  appear 
that  there  had  been  any  judicial  determination  of  the  matter, 
and  the  paper  was  in  the  hands  of  one  who,  on  the  occasion, 
was  acting  merely  as  the  agent  of  the  mortgagees.  For  this 
reason  I  concur  in  the  opinion  of  the  chief  justice. 

Pope,  J.    I  dissent,  and  will  file  a  dissenting  opinion. 
Judgment  reversed. 

Oommon  Oarriers  and  Adverse  Olaimants.* 
Oomnum  Carrier$  —  Duty  and  Liability  when  Adverse  Claim  in  Set  Up  to 
Property  Received  for  Tranaportation.  —  A  commoa  carrier  receiving  goods 
from  a  shipper  for  transportation  becomes  a  bailee,  and  as  against  such 
shipper,  who  has  possession  of  the  goods  at  the  time  of  their  delivery,  the 
earrier  cannot  avail  himself  of  the  title  of  a  third  person,  even  though  such 
third  person  be  the  true  owner,  in  order  to  gain  title  for  himself,  nor  in  any 
case  where  he  has  not  yielded  to  a  paramount  title.  On  the  other  hand,  he 
is  excused  from  liability  to  deliver  the  goods  to  the  consignee,  or  to  return 
or  account  for  them  to  the  shipper,  when  he  has  in  good  faith  delivered  them 
to  the  true  owner  upon  the  demand  of  the  latter.  Hence  a  common  carrier 
may  excuse  himself  from  liability  by  showing  that  he  has  actually  delivered 
the  goods  to  the  true  owner  upon  demand,  even  though  such  delivery  is  not 
according  to  the  consignor's  directions  or  the  bill  of  lading.  Whenever  the 
shipper  has  obtained  the  possession  of  the  goods  which  he  gives  to  the  carrier 
by  fraud  practised  upon  the  true  owner,  or  where  he  mistakenly  sapposes 
he  has  legal  rights  in  the  property  so  delivered,  be  cannot  complain  because 

•  BEFERENCE  TO  MONOORAPHIC  NOTE. 

Common  carrier,  right  to  retain  goods  against  owner.when  possession  was  not 
taken  from  tilm:  40  Am.  Dec.  44,  45. 
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the  carrier  has  delivered  the  property  to  its  true  owi  e  •  at  his  demand:  TfM 
Idaho,  93  U.  S.  575;  King  v.  Richards,  6  Whart.  418;  37  Am.  Dec.   420; 
Roaevjield  y.  Express  Co.,  1  Woods,  131;    Western  Transportation  Co.  v.  Bar- 
ber, 56  N.  Y.  544;  Hayden  v.  Davw,  9  Cal.  573;   Young  v.  East  Alabama  JR'ff 
Co.,  80  Ala.   101;    Wolfe  v.  Missouri  Pac.  R'y  Co.,  97  Mo.  473;  10  Am.  St 
Rep.  331;  American  Express  Co.  v.  Oreenhalgh,  80  111.  68;  Sheridan  v.  Neta 
Quay  Co.,  4  Com.  B.,  N.  S.,  617.     In  the  leading  case  of  The  Idaho,  93  U.  S. 
575-579,  Mr.  Justice  Strong,  in  delivering  the  opinion  of  the  court,  saidt 
"When  the  bailee  has  actually  delivered  the  property  to  the  true  owner, 
having  a  right  to  the  possession  on  his  demand,  it  is  suflBcient  defense  againsi 
the  claim  of  the  bailor.     If  it  be  said  that  by  accepting  the  bailment  th» 
bailee  has  estopped  himself  against  questioning  the  right  of  his  bailor,  it 
may  be  remarked  in  answer  that  this  is  assuming  what  cannot  be  conceded. 
Undoubtedly  the  contract  raises  a  strong  presumption  that  the  bailor  is  en- 
titled;  but  it  is  not  true  that  thereby  the  bailee  conclusively  admits  th« 
rights  of  the  principal.     His  contract  is  to  do  with  the  property  committed 
to  him  what  his  principal  has  directed,  to  restore  it  or  to  account  for  it. 
And  he  does  account  for  it  when  he  has  yielded  it  to  the  claim  of  one  who 
has  a  right  paramount  to  that  of  his  bailor.     If  there  is  any  estoppel,  it 
ceases  when  the  bailment  on  which  it  is  founded  is  determined  by  what  ia 
equivalent  to  an  eviction  by  title  paramount;  that  is,  by  the  reclamation  of 
possession  by  the  true  owner.     Nor  can  it  be  maintained,  as  has  been  argued 
in  the  present  case,  that  the  carrier  can  exciise  himself  for  failure  to  deliver 
to  the  order  of  the  shipper  only  when  the  goods  have  been  taken  from  his 
possession  by  legal  proceedings,  or  where  the  shipper  has  obtained  the  goods 
by  fraud  from  the  true  owner.     It  is  true  that  in  some  of  the  cases  fraud  of 
the  shipper  has  appeared,  and  it  has  sometimes  been  thought  it  is  only  in 
such  a  case,  or  in  a  case  where  legal  proceedings  have  interfered,  that  the 
bailee  can  set  up  the  jus  iertii.     There  is  no  substantial  reason  for  the  opin. 
ion.     No  matter  whether  the  shipper  has  obtained  the  possession  he  gives 
to  the  carrier  by  fraud  practised  upon  the  true  owner,  or  whether  he  mis- 
takenly supposes  he  has  rights  to  the  property,  his  relation  to  his  bailee  is 
the  same.     He  cannot  confer  rights  which  he  does  not  himself  possess,  and 
if  he  cannot  withhold  the  possession  from  the  true  owner,  one  claiming  un- 
der him  cannot.     The  modern  and  best-considered  cases  treat  as  a  matter  of 
no  importance  the  question  how  the  bailor  acquired  the  possession  he  has 
delivered  to  his  bailee,  and  adjudge  that  if  the  bailee  has  delivered  the  prop- 
erty to  one"  who  has  a  right  to  it  as  the  true  owner,  he  may  defend  himself 
against  any  claim  of  his  principal.  .....  We  do  not  deny  the  rule  that  a 

bailee  cannot  avail  himself  of  the  title  of  a  third  person,  though  that  person 
be  the  true  owner,  for  the  purpose  of  keeping  the  property  for  himself,  nor 
in  any  case  where  he  has  not  yielded  to  the  paramount  title.  If  he  could,  he 
might  keep  for  himself  goods  deposited  with  him  without  any  pretense  of 
ownership.  But  if  he  has  performed  his  legal  duty  by  delivering  the 
property  to  its  true  proprietor  at  his  demand,  he  is  not  answerable  to 
the  bailor;  and  there  is  no  difference  in  this  particular  between  a  common 
carrier  and  other  bailees."  Again,  in  King  v.  Richards,  6  Whart.  418,  37 
Am.  Dec.  420,  the  court  used  this  language:  "It  may  be  correct  enough  to 
hold  that  when  the  real  owner  does  not  appear  and  assert  his  right,  the  car- 
rier or  bailee  shall  not  be  permitted  of  his  own  mere  motion  to  set  up  as  a 
defense  against  his  bailor  such  right  for  him.  But  it  would  be  repugnant  to 
every  principle  of  honesty  to  say  that  after  the  right  owner  has  demanded 
the  goods  of  the  bailee,  he  shall  not  be  permitted,  in  any  action  brought 
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•gainst  him  by  the  bailor  of  the  goods,  to  defend  against  his  claims  by  show< 
ing  clearly  and  conclusively  that  the  plaintiff  acquired  the  possession  of  tht 
goods  tortiously  and  feloniously,  without  having  obtained  any  right  thereto. 
As  a  general  rule  the  bailee  cannot  set  up  a  ri<{ht  of  property  in  a  third  per* 
son  to  defeat  a  recovery  by  his  bailor.  But  this  rule  is  subject  to  many  ex- 
ceptions; the  defendant  in  such  suit  may  show  that  the  property  has  been 
taken  from  him  by  due  process  of  law  or  by  a  person  having  a  paramount 
title.  Nor  are  these  the  only  exceptions.  We  are  strongly  disposed  to 
think  that  the  right  of  the  true  owner  may  be  set  up  in  all  cases  when  upon 
his  demand  the  property  has  in  fact  been  delivered  to  him  before  the  com- 
mencement of  the  suit."  In  Sheridan  v.  Neto  Quay  Co.,  4  Com.  B.,  N.  S., 
618,  the  court  said:  "The  defendants  were  common  carriers,  and  therefore 
bound  to  receive  the  goods  for  carriage.  They  could  make  no  inquiry  as 
to  the  ownership.  They  have  not  Toluntarily  raised  the  question;  it  waa 
raised  by  the  demand  of  the  true  owner  before  the  defendants  had  parted 
with  the  goods.  The  same  would  have  protected  them  against  the  real 
owner  if  they  had  delivered  the  goods  in  pursuance  of  their  employment 
without  notice  of  his  claim.  It  ought  equally  to  protect  them  against  the 
pseudo  owner,  from  whom  they  could  not  refuse  to  receive  the  goods,  in  the 
present  event  of  the  real  owner  claiming  the  goods  and  their  being  given  up 
to  him."  Again,  in  Western  Transportation  Co.  v.  Barber,  56  N.  Y.  544-552, 
the  court,  in  delivering  its  opinion,  said:  "As  to  the  right  of  the  bailee  to 
deliver  the  property  to  the  true  owner  upon  demand  by  him,  as  against  his 
bailor  having  no  title,  depending  upon  the  mode  in  which  the  bailor  obtained 
possession,  how  can  this  affect  the  question?  The  bailee  could  not  set  up  the 
Jus  tertii  against  his  bailor,  however  tortiously  the  latter  may  have  acquired 
possession,  unless  the  owner  has  claimed  the  property  and  the  bailee  has 
yielded  to  the  claim.  Why  may  he  not  set  up  the  right  under  the  same  cir- 
cumstances when  the  possession  of  his  bailor  was  lawfully  acquired?  A 
bailor  can  confer  upon  his  bailee  no  better  title  than  he  has  himself,  except 
in  cases  of  negotiating  bills  of  lading  and  like  cases.  If  the  owner  demands 
the  property  of  the  bailee,  and  he  refuses  to  deliver  it  to  him,  he  is  at  once 
liable  to  him  in  an  action  for  its  conversion.  This  is  a  tort,  and  it  would  be 
somewhat  anomalous  if  the  bailee  should  shield  himself  from  this  by  deliv- 
ering the  property  to  the  owner;  that  he  could  not  show  such  facts  as  a  de- 
fense to  the  groundless  claim  of  the  bailor  for  the  property.  I  think  the 
best-considered  cases  hold  that  the  right  of  a  third  person  to  which  the 
bailee  has  yielded  by  delivering  the  property  may  be  interposed  in  all  cases 
as  a  defense  to  an  action  brought  by  the  bailor  subsequently  for  the  prop- 
erty. When  the  owner  comes  and  demands  his  property  he  is  entitled  to 
its  immediate  delivery,  and  it  is  the  duty  of  the  possessor  to  make  it.  Th« 
law  will  not  judge  the  performance  of  this  duty  tortious  as  against  a  bailor 
having  no  title." 

When  a  common  carrier  has  received  goods  from  a  shipper  from  whose 
possession  he  takes  them,  and  then  delivered  them  to  one  claiming  to  be  the 
true  owner  upon  his  demand,  before  the  transportation  is  ended,  the  burden 
of  proof  is  upon  the  carrier  in  an  action  against  him  by  such  shipper  or  his 
consignee  to  prove  such  ownership  at  the  time  of  delivery,  in  order  to  ex- 
cuse himself  from  liability:  American  Express  Co.  v.  Cfreenhalgh,  80  111.  68. 
Where  the  bailor  has  no  valid  title,  the  bailee  may  on  demand  deliver  the 
goods  bailed  to  the  rightful  owner,  and  this  would  be  a  good  defense  to  an 
action  brought  by  the  bailor,  the  onus  being  on  the  bailee  to  establish  the 
defense:    Young  v.  East  Alabama  R'yCo.,  80  Ala.  100-102.     And  in  Wolfe  v. 
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Missouri  etc.  R^y  Co.,  97  Mo.  473-480,  10  Am.  St.  Rep,  331,  the  conrt  said: 
"  Bat  to  justify  a  delivery  to  the  trae  owner,  contrary  to  or  without  tho 
orders  of  the  shipper,  the  carrier  assumes  the  burden  of  proving  the  owner- 
ship at  the  time  of  such  delivery,  among  other  things  it  must  establish  th» 
immediate  right  of  possession  in  the  person  to  whom  such  delivery  is  made.'* 
It  would  seem  only  just  and  reasonable  that  the  carrier,  when  a  demand 
is  made  upon  him  for  the  goods  by  a  person  other  than  his  bailor  or  con- 
signee, should  be  allowed  to  hold  the  goods  for  a  sufficient  time  to  invest!* 
gate  in  good  faith  and  to  satisfy  his  honest  doubts  aa  to  their  ownership  be- 
fore delivery,  without  making  himself  liable  in  conversion:  Rogers  v.  Weir, 
34  N.  Y.  463-471;  Holhrookv.  Wight,  24  Wend.  169-177;  35  Am.  Dec.  607; 
Oreen  v.  Dunn,  3  Camp.  215.  And  if  he  has  delivered  the  goods  to  the  con- 
signee before  he  has  knowledge  that  his  bailor  is  the  true  owner,  or  before 
any  adverse  claim  is  set  up  to  them,  ha  cannot  be  held  liable  in  conversion 
to  such  rightful  owner:  Sheridan  v.  New  Quay  Co.,  4  Com.  B.,  N.  S.,  618. 
There  is  no  doubt,  except  in  South  Carolina,  that  the  true  owner  of  personal 
property  may  enforce  his  right  to  it  as  against  the  consignor  or  consignee, 
or  the  carrier,  or  other  bailor  or  bailee,  whenever  he  sees  fit  to  do  so,  before 
its  delivery  to  the  consignee,  as  directed  by  the  bailor.  Hence,  when  the  true 
owner  demands  the  property  of  the  carrier,  and  the  latter  has  notice  or 
knowledge  of  the  title  of  the  former,  it  is  the  duty  of  the  carrier  to  deliver 
the  property  at  once  to  such  owner,  and  his  refusal  to  do  so  renders  him 
guilty  of  a  tort,  and  at  once  liable  to  such  owner  in  an  action  for  conver- 
sion :  Western  Transportation  Co.  v.  Barber,  66  If.  Y.  544-552;  PoweU  v. 
Robinson,  76  Ala.  423;  Wells  v.  American  Express  Co.,  55  Wis.  23;  42  Am. 
Rep.  695;  Pingree  v.  DetroU  etc  R.  R.  Co.,  66  Mich.  143;  11  Am.  St.  Rep. 
479.  And  if,  on  the  other  hand,  as  we  have  before  stated,  the  carrier  should 
deliver  the  goods  to  one  other  than  his  bailor,  who  makes  a  demand  upon 
him  claiming  to  be  the  true  owner,  and  it  should  afterwards  transpire  that 
the  title  of  the  bailor  is  paramount  to  that  of  the  person  claiming  to  be  the 
real  owner,  the  carrier  is  liable  in  conversion  to  such  bailor.  In  cases  of  this 
character  the  carrier  is  necessarily  placed  in  a  perplexing  situation,  and  the 
proper  and  safest  course  for  him  to  pursue  is  thus  laid  down  in  Hutchinson 
on  Carriers,  section  407:  "In  such  cases,  however,  if  it  should  turn  out  that 
such  claimant  has  not  the  paramount  title  as  against  the  bailor,  the  with- 
holding of  the  goods  by  the  carrier  from  the  latter  will  be  treated  as  a  eon- 
version  by  him,  and  so  when  a  demand  is  made  upon  him  by  the  adverse 
claimant,  if  the  carrier  should  refuse  to  surrender  the  goods  to  him  he  will 
be  equally  guilty  of  a  conversion,  if  the  title  of  such  claimant  should  prove 
to  be  the  better,  and  he,  as  the  true  owner,  was  really  entitled  to  them. 
Where,  however,  the  title  to  the  property  is  disputed,  and  it  becomes  diffi- 
cult or  impossible  for  the  carrier  to  determine  who  is  entitled  to  them,  he 
may  be  placed  in  a  perilous  position,  for  no  matter  to  which  he  gives  up 
the  goods,  whether  to  the  bailor,  or  in  pursuance  of  his  directions,  or  to  the 
adverse  claimant,  he  will  be  in  danger  of  being  held  to  account  for  them  by 
the  other,  as  for  a  conversion,  if  he  can  show  the  better  title.  Und«r  such 
circumstances,  it  sometimes  becomes  advisable  for  the  carrier,  instead  of 
taking  it  upon  himself  to  determine  between  the  conflicting  claims,  to  bring 
the  parties  before  the  proper  tribunal  by  a  bill  of  interpleader,  in  order  that 
the  parti  23  may  litigate  the  question  of  title  inter  esse,  and  have  it  there  de- 
termined. He  may,  however,  generally  avoid  the  expense  and  delay  of  such 
a  proceeding,  by  delivering  the  property  to  the  party  who  seems  best  enti- 
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tied  to  it,  npon  bein^  indemnified  by  him  against  loas  in  case  it  ihonld  tor» 
oat  otherwise." 

It  may  not  be  amiss  to  say  here  that  a  carrier  who  remoyes  goods  from 
the  owner's  place  of  deposit  under  the  direction  of  a  person  in  apparent  con* 
trol  and  actual  custody  of  them,  and  delivers  them  to  such  person,  is  not 
liable  to  the  true  owner  for  their  conversion  in  the  absence  of  any  demand 
by  the  latter:  Gurley  v.  Armstead,  148  Mass.  267;  12  Am.  St.  Rep.  555. 

Seizure  under  Legal  Process  as  Excuse  for  Nondelivery.  —  A  common  carrier 
is  excused  from  liability  for  not  carrying  and  delivering  goods  when,  with* 
out  any  act,  fault,  or  connivance  on  his  part,  they  are  seized  by  virtue  of 
legal  process  and  taken  out  of  his  possession.  This  proposition  is  universally 
admitted  and  established,  no  matter  by  or  against  whom  the  process  is  sued 
out,  provided  it  is  valid:  Bliven  ▼.  Hudson  Riv.  R.  R.  Co.,  36  N.  Y.  403; 
Savannah  etc.  R.  R.  Co.  v.  Wilcox,  48  Ga.  432;  Ohio  etc  R'y  Co.  r.  Yoke,  61 
Ind.  181;  19  Am.  Rep.  727;  McAUster  v.  Chicago  etc  R.  R.  Co.,  74  Mo.  351; 
Pingree  v.  Detroit  etc  R.  R.  Co.,  66  Mich.  143;  11  Am.  St.  Rep.  479;  Burton 
y.  Wilkinson,  18  Vt.  186;  46  Am.  Dec.  145;  French  v.  Star  Union  etc  Co., 
134  Mass.  288;  Furman  t.  Chicago  etc  R.  R.  Co.,  57  Iowa,  42;  62  Iowa,  395; 
68  Iowa,  219;  Jewett  v.  Olsen,  18  Or.  419;  17  Am.  St.  Rep.  745;  WelU  r. 
Main  Steamship  Co.,  4  Cliff.  228;  Lemont  v.  New  York  etc  R.  R.  Co.,  28  Fed. 
Rep.  920.  In  order  to  excuse  the  carrier  from  liability,  the  seizure  of  th» 
goods  under  legal  process  must  have  been  made  without  laches,  connivance, 
or  collusion  on  his  part,  and  if  the  carrier,  on  demand  of  an  adverse  claimant 
to  surrender  possession,  refuses,  but  promises  to  and  does  delay  shipment, 
so  as  to  give  such  claimant  an  opportunity  to  sue  out  legal  process,  under 
which  the  goods  are  seized,  he  is  liable  for  the  goods,  unless  he  can  show 
that  such  claimant  is  the  rightful  owner:  Robinson  r.  Memphis  etc  R.  R.  Co., 
16  Fed.  Rep.  57. 

In  the  absence  of  fraud  and  collusion  on  the  part  of  the  carrier,  a  seianira 
of  goods  under  legal  process  valid  on  its  face  will  protect  him  from  liability. 
The  foundation  for  this  rule  is  found  in  the  leading  case  of  Stiles  v.  Davit, 
1  Black,  101-106,  where  the  court  said  in  the  course  of  its  opinion  that, 
"  After  the  seizure  of  the  goods  by  the  sheriff  under  the  attachment,  they 
were  in  the  custody  of  the  law,  and  the  defendants  could  not  comply  with 
the  demand  of  the  plaintiffs  for  possession  without  a  breach  of  it,  even  ad- 
mitting the  goods  to  have  been  at  the  time  in  his  actual  possession.  The 
ease,  however,  shows  that  they  were  in  the  possession  of  the  sheriff's  officer 
or  agent,  and  continued  there  until  disposed  of  under  the  judgment  upon 
the  attachment.  It  is  true  that  these  goods  had  been  delivered  to  the  de<> 
fendant  as  carriers  by  the  plaintiffs,  to  be  conveyed  for  them  to  the  place  of 
destination,  and  were  seized  under  an  attachment  against  third  persons;  but 
this  circumstance  did  not  impair  the  legal  effect  of  the  seizure  or  custody  of 
the  goods  under  it  so  as  to  justify  the  defendant  in  taking  them  out  of  the 
hands  of  the  sheriff.  The  right  of  the  sheriff  to  hold  them  was  a  question 
of  law  to  be  determined  by  the  proper  legal  proceedings,  and  not  at  the  will 
of  the.defendant  nor  that  of  the  plaintiffs." 

It  is  the  duty  of  the  carrier,  when  goods  are  taken  from  his  possession  by 
virtue  of  legal  process,  to  give  prompt  notice  to  the  consignor  or  owner  of 
the  goods  of  such  seizure  or  of  the  institution  of  legal  proceedings  against 
them  in  order  that  he  may  have  the  opportunity  of  showing  his  title  thereto 
or  of  protecting  his  interest  therein,  and  failing  to  give  such  notice,  the  car- 
rier becomes  liable  for  the  goods,  or  at  least  assumes  the  burden  of  proving 
that  the  party  seizing  them  under  legal  process  has  the  paramount  title: 
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Robinson  ▼.  MemphU  etc.  R.  R.  Co.,  16  Fed.  Rep.  57;  Jewett  v.  Olsen,  18  Or. 
419;  17  Am.  St.  Rep.  745;  Bliven  v,  Hudson  Riv.  R.  R.  Co.,  36  N.  Y.  403; 
Savannah  etc  R.  R.  Co.  v.  Wilcox,  48  Ga.  432;  OJuo  etc  R'y  Co.  v.  Yohe,  61 
Ind.  181;  19  Am.  Rep.  727.  When  goods  are  taken  from  a  common  carrier 
by  an  officer  or  under  process  of  law,  it  must  be  made  to  appear,  in  order  to 
excuse  the  carrier  from  liability  for  failure  to  deliver  or  to  return  the  goods 
to  the  consignor,  that  the  proceeding  or  process  under  which  the  seizure  is 
made  is  legal  and  valid,  and  authorizes  the  officer  to  make  it,  for  it  is  ths 
rule  of  some  cases  that  if  the  process  is  void  for  want  of  jurisdiction  in  the 
court  to  issue  it,  or  for  any  other  reason,  it  confers  no  authority  upon  ths 
«fficer  to  make  the  seizure,  but  he  becomes  a  mere  trespasser  in  making  it, 
and  the  carrier,  who  is  no  more  obliged  to  submit  to  his  acts  under  such 
process  than  to  those  of  any  other  wrongdoer,  himself  becomes  a  wrongdoer 
by  delivering  the  goods  by  virtue  of  such  illegal  process,  and  liable  for  their 
value:  Gibbons  v.  Farwell,  63  Mich.  345;  6  Am.  St.  Rep.  301;  Kiff  v.  Old 
Colony  etc.  R'y  Co.,  117  Mass.  691;  19  Am.  Rep.  429;  Edwards  v.  White  Line 
Transit  Co.,  104  Mass.  159;  6  Am.  Rep.  213.  The  better  rule  would  seera 
to  be,  however,  that  all  that  should  be  required  of  the  carrier  is  to  ascertain 
that  the  process  is  fair  and  valid  upon  its  face;  for  if  it  will  justify  the  offi« 
cer  in  serving  it,  it  ought  certainly  to  justify  the  carrier  in  yielding  to  it: 
McAlister  v.  Chicago  etc.  R.  R.  Co.,  74  Mo.  351.  When  the  carrier  allows  an 
officer  to  take  goods  from  its  possession  without  any  warrant  or  legal  process, 
the  officer  is  a  trespasser,  and  the  carrier  is  liable  for  the  goods  in  the  same 
manner  as  if  it  bad  allowed  any  other  trespasser  to  take  the  property  out 
of  its  custody:  Bennett  v.  American  Express  Co,,  83  Me.  236;  23  Am.  St. 
Bep.  774. 
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CorLATKKAt  SbOTTBITIBS —  DiLIOKNCB  REQUIRED  IN  COLLBOTnfO.  —  When  • 

creditor  receives  from  his  debtor  notes  or  other  securities  as  collateral 
he  becomes  a  bailee  thereof  and  as  such  he  is  bound  to  use  ordinary  dili- 
gence, such  as  persons  usually  exercise  in  reference  to  their  own  matters, 
in  endeavoring  to  collect  the  collateral,  and,  for  a  failure  to  use  such 
diligence,  he  is  answerable  for  the  loss  resulting  to  his  debtor. 

CJOIiLATKRAL    SEOtTBITIBa  —  DuTT   OT    CREDITOR  —  DEFENSE    BY  DeBTOB.  — 

When  a  creditor  receives  from  his  debtor  either  notes  or  other  obliga* 
tions  of  any  kind  of  third  persons,  as  collateral  security  for  the  pay- 
ment  of  his  debt,  he  cannot,  in  the  absence  of  an  express  agreement  to 
the  contrary,  maintain  his  action  for  the  recovery  of  his  debt  without 
accounting  for  the  collateral  by  showing  either  that  he  has  collected  it 
and  applied  it  as  a  credit  on  the  debt,  or  that  be  could  not  by  the  use  of 
due  diligence  collect  it.  In  such  case  the  debtor  is  not  compeUed  to 
claim  damages  for  negligent  loss  arising  from  failure  to  use  diligence  to 
collect  by  separate  action  or  counterclaim,  but  may  iuterpose  it  as  a  de- 
fense to  such  action  and  thus  require  an  accounting  for  the  collateral  by 
the  creditor. 
AonONS  —  When  a»d  How  Commenced.  —  An  action  is  commenced  when 
a  summons  and  complaint  are  delivered  to  the  sheriff  with  the  intent 
that  they  shall  be  actually  served  upon  the  defendant. 
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Moktgac.es—  Aitorney's  Fee  on  Forecloscrb. — When  mortgage  notea 
stipulate  for  the  payment  in  the  event  of  suit,  of  attorney's  fees  of  tea 
per  cent  of  the  amount  due  at  time  of  suit,  and  a  bond  given  at  the  same 
time  stipulates  for  the  payment  of  such  notes  according  to  their  "tenor, 
true  intent,  and  meaning,"  while  the  mortgage  given  to  secure  the  pay- 
ment  of  the  notes  and  bond  covenants  "  to  pay  all  attorneys'  fees  and 
eommissions  at  the  rate  of  ten  per  cent  on  the  amount  for  which  fore, 
closure  may  be  had,"  the  mortgagor  is  liable  for  ten  per  cent  of  the 
amount  due  when  the  foreclosure  suit  is  commenced,  although  foreclos* 
ure  is  ordered  for  a  less  amount  by  reason  of  payments  having  been 
made. 

Mortgages  —  Application  of  Patmbnts,  —  A  creditor  holding  a  mortgage* 
on  property  to  secure  the  payment  of  his  debt,  is  bound  to  apply  the  pro- 
ceeds of  a  sale  of  the  mortgaged  property  to  the  mortgage  debt  without 
any  direction  to  that  effect  from  the  debtor. 

Mortgages  —  Application  of  Payments  to  Unsecured  Note.  —  When  a 
mortgage  does  not  cover  the  rents  and  profits  of  the  land  embraced  in 
the  mortgage  and  such  rents  and  profits  are  assigned  to  the  mortgagee, 
he  may  apply  them  in  payment  of  an  unsecured  note  held  by  him  against 
the  mortgagor  in  the  absence  of  any  direction  from  the  latter  as  to  the 
application  of  such  payments. 

Action  to  foreclose  a  mortgage.  Both  parties  excepted  to 
the  report  filed  by  the  master.  The  exceptions  were  overruled 
by  the  court  and  the  report  was  confirmed.  PlaintiflF  appealed 
alleging  error  as  follows:  "  1.  In  overruling  plaintifis'  excep- 
tions to  the  report  of  the  master,  which  were  as  follows:  '  In 
holding  that  plaintiffs  did  not  use  due  diligence  for  the  col- 
lection of  the  balance  of  two  hundred  fifty-one  dollars  and 
twenty  cents  on  said  collaterals.  That  plaintiffs  are  liable  to 
the  defendant,  Mrs.  Stelts,  for  the  sum  of  two  hundred  fifty- 
one  dollars  and  twenty  cents,  which  they  failed  to  collect  on 
said  rent  contracts  from  want  of  due  diligence.  Said  sum 
has  been  allowed  as  a  credit  in  the  ascertainment  of  the 
amount  due  on  the  mortgage  debt  of  plaintiffs.'  2.  Because 
the  presiding  judge  erred  in  holding  under  the  pleadings  and 
testimony  in  this  case  that  the  plaintiffs  had  not  exercised 
sufficient  diligence  in  the  collection  of  the  collateral  securi- 
ties, and  that  they  should  be  charged  with  the  amount  un- 
collected, namely,  two  hundred  fifty-one  dollars  and  twenty 
cents;  a.  Such  negligence  not  having  been  set  up  either  by 
way  of  defense  or  by  counterclaim  for  damages;  6.  There 
being  no  evidence  that  the  negligence  of  plaintiffs  has  caused 
a  loss  of  the  securities."  The  defendant  also  appealed,  alleg- 
ing error  as  follows:  "  1.  Because  his  honor  erred  in  overrul- 
ing the  following  exceptions  filed  by  the  said  defendant  Ina 
H.  Stelts,  to  the  master's  report;  3.  Because  the  master  erred 
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in  his  construction  of  the  agreement  for  compromise  set  forth 
in  the  evidence,  in  that  he  held  that  the  defendant,  Ina  H. 
Stelts,  was  liable  for  anything  under  her  mortgage,  except  the 
nine  hundred  twenty-five  dollars  mentioned  therein;  7.  Be- 
cause the  master  having  found  as  a  matter  of  fact  that  the 
notes  in  suit  provided  for  ten  per  cent  attorneys'  fees  upon 
the  amount  due  at  the  time  suit  was  commenced,  it  was  error 
in  him  to  hold  that  the  plaintiffs  were  entitled  to  recover 
attorneys'  fees  upon  any  amounts  except  the  amount  due  at 

•the time  the  summons  was  served  on  Mrs.  Stelts  on  the 

day  of  June,  1891;  8.  Because  the  time  of  the  commence- 
ment of  a  suit  is  the  time  of  the  service  of  summons  upon  the 
defendant,  and  the  plaintiffs  had  no  right,  under  the  terms  of 
the  notes,  to  recover  anything  for  attorneys'  fees,  except  ten 
per  cent  upon  the  amount  due  on  the  notes  by  the  defendant,^ 
Ina  H.  Stelts,  at  the  time  the  summons  was  served  upon  her; 
13.  Because,  even  according  to  the  view  of  this  case  taken  by 
the  master,  that  Mrs.  Stelts  understood  that  the  payment  of 
tJne  nme  hundred  twenty-five  dollars  was  to  stand  another 
year,  and  that  the  plaintiffs  understood  that  the  suit  for  fore- 
closure was  to  stand  as  it  was  for  another  year,  the  master 
should  have  held  that  all  sums  realized  from  these  rent  liens 
by  the  plaintiffs,  to  wit,  nine  hundred  fifty-one  dollars,  should 
have  been  applied  to  the  payment  of  the  amount  due  upon 
the  mortgage  debt;  15.  Because,  the  evidence  being  that  all 
the  money  paid  to  plaintiffs  by  Mrs.  Stelts,  to  wit,  nine  hun- 
dred fifty-one  dollars,  was  the  proceeds  of  rent  liens  upon 
crops  raised  on  the  mortgaged  premises,  it  was  error  in  the 
master  not  to  hold  that  the  plaintiffs  were  bound  to  apply  the 
proceeds  thereof  to  the  payment  of  the  mortgage  debt;  16. 
Because  the  master  erred  in  finding,  as  matter  of  fact,  that 
the  rent  contracts  became  collateral  security  in  the  hand  of 
plaintiffs,  when  he  should  have  held  that  they  operated  a& 
payment  of  all  debts  due  by  the  defendants  to  plaintiffs.  2, 
Because  the  mortgage  on  which  the  action  was  brought  ex- 
pressly provides  that  the  said  defendant  shall  pay  attorneys' 
fees  and  commissions  at  the  rate  of  ten  per  cent  on  the 
amount  for  which  foreclosure  may  be  had,  and  it  was  error 
in  his  honor  to  allow  more  than  ten  per  cent  for  the  amount 
for  which  he  granted  foreclosure,  to  wit,  the  sum  of  five  hun- 
dred fifty-one  dollars  and  twenty-two  cents."  The  other  facta 
are  stated  in  the  opinion. 
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Perrin  and  Cothran,  for  the  plaintiffs,  appellant. 
Oraydon  and  Graydon,  for  the  defendant,  also  appellant. 

McIvEB,  C.  J.  The  plaintiffs  brought  this  suit  to  foreclose 
a  mortgage  of  real  estate  given  by  the  defendant,  Ina  H. 
Stelts,  to  secure  the  payment  of  two  notes,  and  as  a  second 
cause  of  action,  set  out  another  note  not  embraced  in  the 
mortgage,  and  claimed  judgment  for  the  balance  due  thereon. 
The  defendant,  Dorcas  W.  Henry,  who,  as  the  holder  of  a 
senior  mortgage  on  the  same  land,  was  made  a  party,  whose 
rights  do  not  appear  to  be  contested,  and  the  defendant  Hol- 
comb,  who  also  signed  the  notes,  made  no  answer;  but  the 
defendant  Ina  answered,  claiming  that  the  said  notes  had 
been  satisfied  in  full  by  compromise  with  plaintiffs,  the  de- 
tails of  which  are  set  out  in  her  answer.  The  testimony 
tends  to  show  that  the  notes  sued  on  each  contain  the  follow- 
ing stipulation:  "And  in  the  event  of  suit,  I  agree  to  pay 
attorneys'  fees  to  the  extent  of  ten  per  cent  of  amount  due  at 
time  of  suit."  It  seems  that  on  the  same  day  the  two  first 
notes  were  executed,  the  defendant  Ina  executed  her  bond  to 
plaintiffs,  conditioned  for  the  payment  of  the  notes,  "accord- 
ing to  the  tenor,  true  intent,  and  meaning  of"  said  notes, 
which  bond  was  secured  by  the  mortgage  sought  to  be  fore- 
closed, in  w^hich  the  stipulation  as  to  attorneys'  fees  is  ex- 
pressed as  follows:  "  But  should  the  said  C.  L.  Montague  & 
Co.,  their  heirs  or  assigns,  prefer  to  foreclose  this  mortgage  by 
due  course  of  law,  I,  the  said  Ina  H.  Martin  [Stelts],  agree 
to  pay  all  attorneys'  fees  and  commissions  at  the  rate  of  ten 
per  cent  on  the  amount  for  which  such  foreclosure  may  be 
had." 

Some  time  in  November  or  December,  1888,  these  papers 
were  sent  by  plaintiffs  to  Messrs.  Perrin  and  Cothran,  attor- 
neys at  law,  for  collection,  who,  by  the  authority  of  the  plain- 
tiffs, entered  into  a  written  agreement  with  the  defendants, 
Ina  H.  Stelts  and  Holcomb,  for  a  settlement  of  these  notes, 
as  well  as  certain  open  accounts,  a  copy  of  which  is  set  out 
in  the  "case,"  which  agreement  bears  date  16th  of  February, 
1889.  By  the  terms  of  this  agreement,  the  said  defendants 
were  to  pay  the  sum  of  three  hundred  twenty-five  dollars  in 
cash,  which  was  to  be  applied  first  to  the  open  accounts,  and 
the  balance  to  the  note  above  mentioned,  as  not  included  in 
the  mortgage;  and  this  amount  was  paid  and  applied  accord- 
ingly, leaving  a  balance  due  on  said  note;  and  as  a  full  set- 
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tlement  of  the  said  balance,  as  well  as  of  the  notes  secured 
by  the  mortgage,  the  said  defendants  were  to  pay  to  plaintiffs 
on  the  1st  of  December,  1889,  the  sum  of  nine  hundred 
twenty- five  dollars,  and  if  the  same  is  not  paid  when  due, 
the  plaintiffs  "  shall  have  the  right  to  collect  all  that  may  be 
due  them  by  and  under  the  said  notes  and  accounts,  irre- 
spective of  this  agreement,  except  as  to  application  of  pay- 
ment of  three  hundred  twenty-five  dollars."  And  the  said 
defendant  Ina  *'  agrees  that  the  mortgage  heretofore  given 
to  secure  the  two  first  notes  above  referred  to  shall  not  in 
anywise  be  affected  by  this  agreement,  but  that  the  same 
shall  continue  of  force  as  security  for  the  payment  of  said 
nine  hundred  twenty-five  dollars,  as  aforesaid,  and  for  the 
payment  of  the  whole  amount  due,  in  case  said  sum  in  com- 
promise is  not  paid  when  due." 

This  amount  not  having  been  paid  when  due,  the  plaintiffs 
commenced  this  action  by  lodging  the  summons  and  com- 
plaint, with  copies  thereof,  with  the  sheriff,  for  service,  on  the 
19th  of  December,  1889,  upon  which  "  the  sheriff  made  return 
of  service  upon  the  defendants,  Ina  H.  Stelts  and  John  H. 
Holcomb,  as  of  date  December  20,  1889,"  the  other  defendant 
being  served  some  time  in  the  same  month.  On  the  29th  of 
May,  1891,  the  defendant  Ina  served  a  notice  of  a  motion  for 
leave  to  answer,  alleging  that  she  had  never  been  served. 
This  motion  having  been  granted,  she  was  served  on  the  8th 
of  June,  1891,  and  filed  her  answer  on  the  15th  of  that  month. 
After  the  suit  had  thus  been  commenced,  further  negotiations 
were  had  between  the  parties,  which  resulted  in  a  verbal 
agreement  as  to  the  terms  of  which  there  is  some  apparent 
conflict  in  the  testimony.  The  arrangement,  as  understood 
by  the  plaintiffs,  was  that  if  the  defendants  would  turn  over 
to  plaintiffs  certain  obligations  for  the  rent  of  the  mortgaged 
premises  for  the  year  1890,  amounting  to  nine  hundred  fifty- 
one  dollars  and  twenty  cents,  the  matter  should  stand  as  it 
was,  and  no  further  steps  taken  in  the  suit  until  sale  day  in 
December,  1890,  while  the  defendant  seems  to  have  under- 
stood that  these  obligations  for  rent  would  be  accepted  by 
plaintiffs  in  full  satisfaction  of  the  nine  hundred  twenty-five 
dollars  agreed  to  be  paid  by  the  compromise  in  writing 
hereinbefore  referred  to,  of  date  the  16th  of  February,  1889. 

These  rent  contracts,  as  they  are  called,  were  turned  over 
to  the  attorneys  for  plaintiffs,  who  collected  upon  them  the 
Bum  of  seven  hundred  dollars,  and  applied  the  same  first  to 
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the  balance  due  upon  the  unsecured  note,  and  next  to  the 
first  note  secured  by  the  mortgage,  leaving  a  balance  due  on 
that  note,  as  well  as  the  whole  amount  of  the  second  note 
secured  by  the  mortgage.  The  master  seems  to  have  adopted 
the  view  contended  for  by  plaintiffs,  and  finding  that  the 
rent  contracts  were  delivered  to  the  plaintiffs  as  collateral 
security  for  the  debt  due  them  by  defendants,  held  that  they 
were  bound  to  use  due  diligence  in  collecting  the  amounts 
due  on  the  rent  contracts,  and  not  having  done  so,  defendants 
were  entitled  to  a  credit  for  the  amount  not  collected,  viz., 
two  hundred  fifty  one  dollars  and  twenty  cents.  He  also 
held  that  the  plaintiffs  were  entitled  to  ten  per  cent  commis- 
sions on  the  amount  due  at  the  time  of  the  commencement  of 
this  action,  which  he  seems  to  have  fixed  as  the  19th  of  De- 
cember, 1889,  and  making  the  calculation  upon  this  basis,  he 
found  that  the  plaintiffs  were  entitled  to  judgment  of  fore* 
closure  for  six  hundred  seventy-five  dollars  and  eighteen 
cents,  and  to  a  personal  judgment  for  thirteen  dollars  and 
twenty-three  cents. 

To  this  report,  both  plaintiffs  and  the  defendant,  Ina  H. 
Stelts,  excepted,  upon  the  grounds  set  out  in  the  "  case,"  and 
the  case  coming  before  his  honor.  Judge  Hudson,  he  rendered 
judgment,  overruling  all  of  the  exceptions  and  confirming 
the  report  of  the  master.  From  this  judgment  both  parties 
appeal  upon  the  several  grounds  set  out  in  the  record. 

We  will  first  consider  the  questions  raised  by  the  plaintiffs* 
ex-ceptions.  First,  was  there  any  error  in  finding  as  matter 
of  fact  that  the  plaintiffs  had  failed  to  use  due  diligence  in 
collecting  the  amount  due  on  the  rent  contracts  lodged  with 
them  as  collaterals.  So  far  as  this  presents  a  question  of 
fact,  we  could  not,  under  the  well-settled  rule,  disturb  the 
conclusion  reached  by  the  concurring  judgment  of  the  master 
and  the  circuit  judge,  where  there  is,  as  we  think  there  is, 
testimony  sustaining  such  conclusion.  Mr.  Cothran,  with 
commendable  candor,  says:  "  I  did  n't  make  all  the  effort  to 
collect  it  that  I  would  have  made  if  it  had  been  my  own  mat- 
ter ";  though  it  is  due  to  that  gentleman  to  add  that,  accord- 
ing to  his  view,  it  was  not  his  duty  to  do  so,  and  that  it  was 
more  the  duty  of  defendants,  who  were  most  interested,  to 
press  the  collection.  This,  we  think,  was  a  mistaken  view. 
When  a  creditor  receives  from  his  debtor  notes  or  other  securi- 
ties as  collaterals,  he  becomes  a  bailee  of  such  securities,  and 
aa  such  he  is  bound  to  use  ordinary  diligence,  such  as  persons 
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usually  exercise  in  reference  to  their  own  matters,  in  endeavor- 
ing to  collect  such  securities,  unless  there  is  an  express  agree- 
ment relieving  him  of  such  obligation;  and  here  there  is  no 
evidence  of  any  such  agreement:  See  18  Am.  &  Eng.  Ency. 
vof  Law,  643. 

It  is  contended,  however,  by  plaintiffs,  that  the  alleged 
negligence  of  the  plaintiffs  in  not  collecting  the  whole  amount 
due  upon  the  rent  contracts,  not  being  set  up  in  the  answer, 
either  by  way  of  defense  or  by  way  of  counterclaim  for  dam- 
ages, there  was  error  in  charging  the  plaintiffs  with  the 
amount  uncollected.  The  assumption  that  the  failure  to  use 
due  diligence  in  collecting  these  rents  is  not  set  up  by  way  of 
defense,  is  not  well  founded,  as  it  is  expressly  alleged  in  the 
fifth  paragraph  of  the  complaint  that  the  plaintiffs  could  have 
collected  the  whole  amount  due  on  the  rent  contracts  if  they 
had  used  due  diligence.  The  main  point  of  the  objection, 
however,  seems  to  be  that  negligence  should  have  been  set  up 
either  by  way  of  a  separate  defense  to  the  action  or  by  a 
counterclaim  for  damages  resulting  from  plaintiffs'  negli- 
gence. It  seems  to  us,  however,  that  the  true  rule  is,  that 
where  the  creditor  receives  from  his  debtor  either  notes  or 
obligations  of  any  kind  of  third  persons,  as  collateral  security 
for  the  payment  of  his  debt,  he  cannot,  in  the  absence  of  an 
express  agreement  to  the  contrary,  maintain  his  action  for 
the  recovery  of  his  debt  without  accounting  for  the  collaterals 
by  showing  either  that  he  has  collected  them,  and  applied 
them  as  credits  on  the  debt,  or  that  he  could  not,  by  the  use 
of  due  diligence,  collect  them.  We  do  not  think  there  was 
any  error,  therefore,  in  charging  the  plaintiffs  with  so  much 
of  the  collaterals  as  they  failed  to  collect  by  reason  of  their 
failure  to  exercise  due  diligence;  there  being  no  evidence  that 
they  could  not  be  collected  by  the  use  of  due  diligence. 

We  come,  then,  to  the  questions  presented  by  the  defend- 
ants' exceptions.  So  far  as  these  exceptions  present  ques- 
tions of  fact,  we  think  they  are  concluded  by  the  concurrent 
findings  of  the  master  and  the  circuit  judge;  for  there  cer- 
tainly was  testimony  to  support  such  findings,  and  we  think, 
ample  for  that  purpose. 

As  to  the  question,  when  the  action  was  commenced,  we 
think  it  is  conclusively  determined  by  the  express  terms  of 
section  120  of  the  Code,  which  declares  that  an  attempt  to 
commence  an  action  by  delivering  the  summons  to  the  sher- 
iff, with  the  intent  that  it  shall  be  actually  served,  is  deemed 
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equivalent  to  the  commencement  of  an  action:  See  also  Cure* 
ion  V.  DargaUy  12  S.  C.  122.  Here,  the  undisputed  fact  is, 
that  the  summons  and  complaint  were  delivered  to  the  sher- 
iff on  the  19th  of  December,  1889,  and  there  can  be  no  doubt 
that  this  was  done  with  the  intent  that  these  papers  should 
be  actually  served,  for  the  sheriff  proceeded  to  make  the  ser- 
vice, and  made  return  thereof  on  the  next  day,  and  the  plain- 
tiffs proceeded  under  the  belief  that  all  the  parties  had  been 
actually  served.  There  is  no  doubt,  therefore,  that  the  action 
was  then  commenced. 

The  next  inquiry  is,  whether  there  was  error  in  charging 
the  ten  per  cent  commissions  on  the  amount  due  when  the 
action  was  thus  commenced.  If  we  look  alone  to  the  terms 
of  the  notes,  there  can  be  no  doubt  that  the  plaintiffs  were 
entitled  to  the  ten  per  cent  on  the  amount  due  at  the  time  of 
the  commencement  of  the  action,  for  that  is  in  accordance 
with  the  express  stipulation  contained  in  the  notes.  But  it  is 
contended  that,  inasmuch  as  the  mortgage  contained  a  some- 
what different  stipulation  as  to  the  ten  per  cent  commissions 
that  should  govern,  and  the  ten  per  cent  could  be  charged 
only  on  the  amount  for  which  judgment  of  foreclosure  was 
had,  which  was  less  than  the  amount  due  when  the  action 
was  commenced,  by  reason  of  the  fact  that  certain  payments 
were  made  after  the  action  was  commenced,  and  before  the 
judgment  of  foreclosure  was  obtained,  from  the  collections 
made  on  the  rent  contracts.  It  will  be  remembered,  however, 
that  the  notes  constituted  the  evidence  of  the  debt,  and  the 
mortgage  was  a  mere  accessory,  designed  to  secure  the  pay- 
ment of  what  was  really  due  on  the  notes;  and  to  them,  there- 
fore, must  we  look  to  ascertain  the  amount  due.  In  addition 
to  tliis,  it  will  be  observed  that  the  bond  which  the  mortgage 
was  given  to  secure  was  conditioned  for  the  payment  of  the 
notes,  "according  to  the  tenor,  true  intent,  and  meaning  of" 
the  said  notes.  So  that,  we  think,  there  was  no  error  in  com- 
puting the  ten  per  cent  commissions  on  "the  amount  due  at 
the  time  of  suit." 

The  only  remaining  inquiry  is,  whether  there  was  error  in 
holding  that  the  plaintiffs  had  the  right  to  apply  the  proceeds 
of  the  rent  liens  to  the  unsecured  note.  While  it  is  quite  true 
that  the  rule  is,  that  where  a  creditor  holding  a  mortgage  on 
property,  to  secure  the  payment  of  his  debt,  is  bound  to  ap- 
ply the  proceeds  of  the  sale  of  the  mortgaged  property  to  the 
mortgage  debt,  without  any  directions  to  that  effect  from  his 
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debtor,  as  was  held  in  Thatcher  v.  Massey,  20  S.  C.  542,  and 
Ellis  V.  Mason,  32  S.  C.  280,  yet  here  it  was  not  made  to  ap- 
pear that  the  money  applied  to  the  unsecured  note  was  de- 
rived from  the  sale  of  the  mortgaged  property;  nor  does  it 
appear  that  the  mortgage  covered  the  rents  and  profits  of  the 
land  embraced  in  the  mortgage.  We  do  not  think,  there- 
fore, that  any  error  has  been  shown  in  regard  to  the  applica- 
tion of  the  money  derived  from  the  rent  contracts. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  aflBrmed.       

CoLLATBBAl.  Skcurity  —  DiLioENCB  IN  CoLLBonNO.  — A  pledgee  of  non- 
negotiable  choses  in  action  is  required  to  exercise  reasonable  care  and  dili- 
gence in  their  collection:  Rumsey  v.  Laidiey,  34  W.  Va.  721;  26  Am.  St. 
Rep.  935,  and  note;  Roberta  v.  Thompson,  14  Ohio  St.  1;  82  Am.  Dec.  465, 
and  note;  Bridge  Co.  v.  Savings  Bank,  46  Ohio  St.  224.  Generally  the 
pledgee  of  negotiable  securities  as  collateral  security  for  a  debt  has  no  right, 
in  the  absence  of  a  special  agreement,  to  accept  less  than  the  amount  due  on 
the  collateral  in  payment  thereof,  and  if  he  does  so  he  will  be  liable  to  the 
pledgor  for  the  amount  of  the  loss:  Foltz  v.  Hardin,  139  111.  405.  See  also 
extended  note  to  Miller  v.  Gettysburg  Bank,  34  Am.  Dec.  451. 

Collateral  Secukity  —  Necessity  to  Realize  upon.  — One  holding  col- 
lateral securities  is  not  required  to  realize  upon  them  before  bringing  an 
action  to  recover  judgment  upon  the  debt  secured:  De  Cordova  v.  Barnum, 
130  N.  Y.  615;  27  Am.  St.  Rep.  538,  and  note  with  cases  collected;  and  see 
note  to  Miller  v.  Oetiysburg  Bank  34  Am.  Dec.  538. 

Actions,  When  and  How  Commenced.  —  Actions  are  considered  as 
"sued  and  commenced,"  within  the  meaning  of  the  statute  of  limitations, 
when  the  writ  is  sued  out  and  delivered  to  the  sheriflF,  or  sent  to  him  with 
the  bona  fide  intention  of  having  the  same  served:  Johnson  v.  Farwell,  7  GreenL 
370;  22  Am.  Dec.  203,  and  note;  Croaa  v.  Barber,  16  R.  I.  266.  An  action 
is  instituted  by  the  service  of  the  writ:  Perkins  v.  Pei-kins,  7  Conn,  558;  18 
Am.  Dec  120.  The  issuing  of  the  summons  is  the  commencement  of  the 
action:  Fleming  ▼.  Patterson,  99  N.  C.  404.  This  question  is  fully  discussed 
in  the  extended  note  to  Roaa  v.  Luther,  15  Am.  Dec.  344. 

MoRTOAOES  —  Application  oy  Proceeds  of  Sale  on  Mortgage.  — A 
mortgagee,  receiving  money  from  the  sale  of  property  covered  by  the  mort- 
gage, is  bound  to  apply  it  to  the  extinguishment  of  the  mortgage:  Webster 
y.  Singley,  53  Ala.  208;  25  Am.  Rep.  609;  Tennant  v.  Stoney,  1  Rich.  Eq. 
S22;  44  Am.  Dec  213;  Andrewa  t.  O'Mahoney,  112  N.  Y.  567. 
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Estates  —  Definition  or  the  woed  "Heirs."  —  Heirs  are  the  persons  in 
whom  real  estate  vests  by  operation  of  law,  on  the  death  of  the  one  who 
was  last  seised.  Ordinarily,  the  statute  of  distributions  designates  who 
are  entitled  to  the  character  of  heirs,  as  well  aa  the  shares  to  be  enjoyed 
by  them. 

Estates. —  Limitations  on.  —  "  Heirs  at  Law,"  "Legal  Heirs,"  "  Heirs 
or  Body,"  or  kindred  terms,  used  in  a  grant  or  devise  betokening  a 
grant,  gift,  or  devise,  to  such  as  a  class,  to  take  efifect  at  a  particular 
time,  entitle  such  parties  to  take  as  purchasers,  and  not  by  descent,  es- 
pecially if  the  estate  is  made  absolute  by  additional  words  of  inheritance. 
In  such  case,  the  distribution  will  be  per  stirpes,  unless  the  grant  or  de- 
vise otherwise  directs. 

Estates  —  Mode  of  Distribution.  —  Whenever,  by  the  terms  of  descrip- 
tion in  a  grant  or  devise,  resort  must  be  had  to  the  statute  of  distribu- 
tions for  the  purpose  of  ascertaining  the  objects  of  the  gift,  resort  must 
also  be  had  to  the  statute  to  ascertain  the  proportions  in  which  the 
donees  shall  take,  unless  the  instrument  making  the  gift  indicates  the 
intention  of  the  donor  that  a  different  rule  of  distribution  shall  be 
pursued. 

Estates  —  Limitations  —  Heirs,  When  Take  per  Capita.  —  When  the 
words  "  heirs  of  the  body  "  occur  in  a  grant  or  devise  accompanied  by 
the  words  "share  and  share  alike,"  or  kindred  words,  accompanied  by 
words  of  inheritance,  the  statute  of  distributions  determines  the  parties 
who  are  to  take,  but  the  method  of  distribution  is  fixed  by  the  devise  to 
be  per  capita  and  not  per  stirpes,  and  the  estate  is  one  of  purchase,  and 
not  of  descent.  The  persons  taking  must  not  only  answer  the  require- 
ments of  lineal  descendants  of  the  parent  stock,  but  must  also  be  such 
as  would  stand  at  the  death  of  the  life  tenant  as  an  heir  under  the  stat- 
ute of  distributions. 

Estates —  Limitations  —  Heirs,  When  Take  per  Capita.  — When  a  de- 
vise is  made  to  a  daughter  for  life,  and  at  her  death  to  the  heirs  of  her 
body  then  living,  share  and  share  alike,  accompanied  by  words  of  inheri- 
tance, upon  the  death  of  the  life  tenant  distribution  will  be  made  only 
to  the  surviving  heirs  of  her  body  then  living,  namely,  her  children,  to 
the  exclusion  of  their  issue,  and  such  of  her  living  grand  and  great- 
grand  children  as  have  survived  their  ancestors,  and  those  who  take 
will  take  per  capita  in  fee,  and  not  per  stirpes. 

Wills  —  Construction — Limitation  of  Estate. — When  a  clause  in  a 
will  contains  a  limitation  on  a  devise  under  a  certain  contingency,  and 
such  contingency  never  has  nor  never  can  occur,  the  clause  has  no  con- 
trolling influence  in  the  construction  to  be  put  upon  the  remainder  of 
the  will. 

Action  between  Oscar  F.  Dukes  and  others  against  John 
Faulk  and  others,  involving  the  distribution  of  an  estate. 
Judgment  in  favor  of  said  Faulk  and  others,  and  Dukes  and 
others  appealed. 
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W.  M.  Thomas,  for  the  Thomas  minors,  appellants. 
Rutledge  and  Rutledge,  for  the  Dukes  minors,  appellants. 
W.  H.  Thomas  and  A.  J.  Simons,  for  the  appellees. 

Pope,  J.  This  action  came  on  to  be  heard  by  his  honor, 
Judge  Witherspoon,  at  the  fall  term,  1891,  of  the  court  of 
common  pleas  for  Charleston  County,  and  on  the  fourth  day 
of  January  he  filed  his  decree.  From  this  decree  an  appeal 
has  been  taken  by  two  sets  of  defendants,  viz.,  the  Thomas 
minors  and  the  Dukes  minors.  There  is  no  question  of  fact 
involved.  The  appeal  relates  solely  to  questions  of  law  which 
grow  out  of  the  following  provision  of  the  last  will  and  testa- 
ment of  Mrs.  Dorcas  Elmore,  of  the  city  of  Charleston,  in  this 
state,  who  died  on  the  10th  of  January,  1827,  to  wit:  A  house 
and  lot,  "  for  the  sole,  separate,  and  exclusive  use,  etc.,  of  my 
step-daughter  (daughter-in-law)  Emelia  and  my  son  Stent, 
during  their  natural  lives,  and  to  be  in  no  wise  subject  to  his 
debts,  control,  or  intermeddling  whatever,  and  after  the  death 
of  my  said  step-daughter  (daughter-in-law)  and  my  son  Stent, 
it  is  my  will  that  it  shall  descend  to  such  heirs  as  my  said 
step-daughter  (daughter-in-law)  Emelia  and  my  son  Stent 
shall  have  living  at  the  time  of  their  death,  begotten  by  them, 
share  and  share  alike,  to  them,  their  heirs,  executors,  admin- 
istrators, and  assigns,  forever.  And  in  the  event  of  there 
being  but  one,  then,  and  in  such  case,  he  or  she  shall  be  en- 
titled to  such  share  as  his,  her,  or  their  ancestors  would  have 
been  entitled  if  then  living;  and  should  my  said  step-daughter 
(daughter-in-law)  Emelia  leave  no  heirs,  begotten  by  my  said 
son  Stent,  capable  of  inheriting,  then  it  is  my  will  that  the 
said  property  shall  descend  to  my  daughter  Ann  Eliza,  wife 
of  A.  Gilliland,"  etc. 

A  brief  reference  to  the  facts  may  not  be  amiss  just  here. 
Stent  Elmore  died  many  years  ago.  Emelia,  his  wife,  lived  ' 
until  the  17th  of  September,  1889.  The  children  born  to 
Stent  and  Emelia  were  three:  James  W.  Elmore,  Pamelia  E. 
Elmore,  and  Mary  Ann  Elmore,  all  of  whom  died  during  the 
lifetime  of  the  surviving  life  tenant,  Emelia  Elmore.  James  W. 
Elmore  died  in  1856  or  1857,  unmarried,  and  without  issue. 
Pamelia  Elmore,  having  intermarried  with  one  Thomas  Alex- 
ander, died  the  28th  of  April,  1872,  leaving  two  children,  both  of 
whom  survived  the  life  tenant,  one  of  whom,  Florence  Faulkf 
has  died,  leaving  a  husband  and  five  children.  Mary  Ann 
Elmore,  who  had  married  one  Dukes,  died  the  17th  of  July, 
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1888,  leaving  children  and  grandchildren.  The  names  of  all 
these  parties  are  set  forth  carefully  in  the  "  case,"  and  it  will 
be  unnecessary  to  state  them  again,  especially  as  the  master's 
report  and  the  decree  of  the  circuit  judge  must  be  printed. 
All  the  children  being  dead,  and  there  being  children  and 
grandchildren  of  such  children  of  Emelia  and  Stent  Elmore 
alive  at  the  death  of  the  surviving  life  tenant,  this  contest  has 
arisen  as  to  the  distribution  of  the  proceeds  to  arise  from  the 
sale  of  the  house  and  lot  in  question. 

Three  views  have  been  presented  to  this  court  for  its  con- 
sideration: 1.  That  the  proceeds  of  sale  shall  be  so  divided 
as  that  the  children  and  grandchildren  of  Mrs.  Mary  Ann 
Dukes  shall  receive  one  half  thereof,  and  the  other  half  to  be 
divided  among  the  children  and  grandchildren  of  Mrs.  Pame- 
lia  Alexander  per  stirpes;  2.  That  such  proceeds  shall  be 
divided  amongst  the  ten  parties  who  stood,  on  the  death  of 
the  life  tenant,  as  heirs  of  her  body,  under  the  laws  of  this 
state,  per  capita;  3.  That  such  proceeds  shall  be  divided 
among  all  the  grandchildren  and  great  grandchildren  of  the 
life  tenant,  per  capita. 

We  will  first  consider  the  general  principles  of  onr  laws 
pertaining  to  an  estate,  provided  for  such  persons  as  shall,  at 
a  particular  time  named  by  the  testator,  sustain  a  particular 
character.  Then  we  will  briefly  notice  the  particular  circum* 
stances  that  are  alleged  to  control  the  distribution  here. 

1.  Our  act  of  1791  wrought  a  great  change  in  the  laws  of 
inheritance  that  formerly  prevailed  here  on  the  same  subject, 
and  derived  from  the  mother  country,  and  it  was  to  be  ex- 
pected that  the  definition  of  the  term  "heirs"  should  be 
thereby  changed.  Accordingly,  we  find,  in  the  decisions  of 
our  courts,  that  "heirs"  came  to  mean  such  persons  in  whom 
real  estate  vests  by  operation  of  law,  on  the  death  of  one  who 
was  last  seised:  Seabrook  v.  Seahrooky  McMull.  Ch.  206,  207; 
Templeton  v.  Walker,  3  Rich.  Eq.  550;  55  Am.  Dec.  646.  It 
was  stated  in  the  case  first  quoted:  "The  court  is  unable  to 
find  any  better  definition  of  an  'heir'  than  the  person  in 
whom  real  estate  vests  by  operation  of  law  on  the  death  of 
one  who  was  last  seised.  This  law  varies  in  different  coun- 
tries, in  the  same  country  at  different  periods,  and  in  the 
same  country  in  relation  to  different  estates.  By  the  com- 
mon law,  the  father  or  grandfather  would  be  excluded.  In 
England,  the  estate  in  general  descends  to  the  eldest  son,  to 
the  exclusion  of  daughters  and  other  sons.     By  the  laws  of 
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South  Carolina,  a  more  equitable  distribution,  both  of  real 
and  personal  estate,  is  provided.  In  order  to  ascertain  who 
is  the  heir,  it  is  necessary  only  to  inquire  to  whom,  by  the 
law  of  the  land,  would  the  estate  pass  in  case  of  intestacy." 
In  the  second  case  cited  this  language  occurs:  "The  term 
'  heirs '  is  inapplicable  to  the  succession  in  personal  estate; 
and  even  as  to  real  estate,  we  have  no  other  heirs  except  the 
hseredes  facti  of  our  statute  of  distributions.  So  that  ordi- 
narily we  must  look  to  the  statute  of  distributions  to  ascer- 
tain the  persons  who  are  entitled  to  the  character  of  heirs,  as 
well  as  the  shares  to  be  enjoyed  by  them. 

When  in  a  grant  or  devise  words  are  used  such  aa  "  heirs 
at  law,"  •'  legal  heirs,"  *'  heirs  of  the  body,"  or  kindred  phrases 
or  terras,  betokening  a  grant,  or  gift,  or  devise  to  such  as  a 
class,  to  take  effect  at  a  particular  time,  such  parties  took  as 
purchasers,  and  not  by  descent,  especially  if  the  estate  to  be 
vested  was  made  absolute  by  the  additional  words,  "their 
heirs  and  assigns  forever."  More  frequently  the  question 
raised  in  connection  with  such  words  has  been  the  method  of 
distribution  of  the  estate  so  vested  among  the  individuals  or 
members  of  the  class,-  and  for  awhile  in  this  state  this  doc- 
trine was  unsettled.  In  Cavipbell  v.  Wiggins,  Rice  Eq.  10,  it 
was  held  to  be  a  division  per  capita.  However,  this  view, 
though  much  shaken,  still  prevailed  in  Lemacks  v.  Glover,  1 
Rich.  Eq.  141.  But  at  length,  in  the  case  of  Templeton  v. 
Walker,  3  Rich.  Eq.  550,  55  Am.  Dec.  646,  decided  in  1850 
by  the  court  of  errors,  it  was  held  that  where  no  words  were 
used  in  the  grant  or  devise  providing  for  a  different  distribu- 
tion, the  rule  as  laid  down  in  our  statute  of  distributions  in 
cases  of  intestacy  should  not  only  determine  the  persons  com- 
posing the  class,  but  should  also  fix  the  share  of  each.  In 
the  words  of  tliat  decision:  "We  are  justified  in  establishing 
as  a  general  rule,  in  cases  like  the  one  before  us,  that  the 
partition  shall  be  per  stirpes."  And  so  the  law  remains  until 
this  day-. 

It  will  be  observed  that  such  last-announced  rule  only  ap- 
plies to  those  cases  where  the  grantor  or  devisor  has  not  indi- 
cated a  different  mode  of  partition;  it  is  always  admitted  that 
such  grarhtor  or  devisor  has  a  perfect  right  in  the  instrument 
that  announces  his  determination  on  this  point  to  fix  the 
shares  of  each  one  of  a  class,  provided,  always,  the  same  is 
not  in  conflict  with  the  law  of  the  land.  Chief  Justice  Mc- 
Iver,  in  announcing  the  judgment  of  this  court  in  the  case  of 
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Allen  V.  Allen,  13  S.  C.  512,  86  Am.  Rep.  716,  says:  "Tf 
therefore,  the  gift  is  to  a  class  of  persons  designated  as  heirs 
of  a  particular  person,  then,  as  it  is  necessary  to  resort  to  the 
statute  to  ascertain  who  are  the  individuals  composing  the 
class,  resort  must  also  be  had  to  the  statute  to  determine 
how  or  in  what  proportions  such  individuals  shall  take. 
This  is  upon  the  presumption  that  the  donor,  having  by  im- 
plication, at  least,  referred  to  the  statute  as  to  the  persons 
who  are  to  take,  also  intended  that  reference  should  be  had  to 
the  statute  to  determine  the  proportions  in  which  they  should 
take,  unless  he  expresses  a  different  intention.  But  wfien  he 
prescribes  a  different  mode  of  distribution,  then  no  such  pre- 
sumption  can  arise,  and  the  distribution  must  he  made  in  the 
manner  prescribed."  (Italics  ours.)  And  so,  too,  in  the  case 
of  Kerngood  v.  Davis,  21  S.  C.  183,  where  Mr.  Justice  Mc- 
Gowan  delivers  the  judgment  of  the  court,  this  language  is 
used  (page  207):  "In  such  cases,  after  much  discussion  and 
some  difference  of  opinion,  it  seems  to  have  been  settled  as  a 
rule  of  construction  that  '  wherever  by  the  terms  of  descrip- 
tion in  a  devise  or  grant  resort  must  be  had  to  the  statute  of 
distributions  for  the  purpose  of  ascertaining  the  objects  of  the 
gift,  resort  must  also  be  had  to  the  statute  to  ascertain  the 
proportions  in  which  the  donees  shall  take,  unless  the  instru- 
ment making  the  gift  indicates  the  intention  of  the  donor  that 
a  different  rule  of  distribution  shall  be  pursued  ':  Campbell  v. 
WigginSj  Rice  Eq.  10;  Lemacks  v.  Glover,  1  Rich.  Eq.  141; 
Rochell  V.  Tompkins,  1  Strob.  Eq.  114;  Collier  v.  Collier,  3 
Rich.  Eq.  555;  55  Am.  Dec.  653." 

We  think  we  may  now  announce  as  the  law  of  this  com- 
monwealth that  when  the  words  **  heirs  of  the  body  "  occur 
in  a  devise,  accompanied  by  the  words  "share  and  share 
alike,"  or  "  equally,"  or  "  in  equal  parts,"  or  kindred  words, 
and  also  the  words  "their  heirs,  executors,  administrators 
and  assigns,"  that  we  must  look  to  the  statute  of  distribu- 
tions of  our  state  for  the  parties  who  shall  answer  the  de- 
scription, and  therefore  take  the  devipo',  but  that  the  method 
of  distribution  is  fixed  by  the  devise  itself  to  be  per  capita, 
and  not  per  stirpes,  and  that  the  estate  is  one  of  purchase  and 
not  of  descent.  It  seems  to  us  that  the  "  heirs  of  the  body  " 
must  be  persons  not  only  who  answer  the  requirement  of 
lineal  descendants  of  the  parent  stock,  but  also  such  persons 
who  would  stand  at  the  date  of  the  death  of  life  tenant  as  an 
heir  under  the  provisions  of  our  statute  of  distributions.     In 
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Templeton  v.  Walker,  3  Rich.  Eq.  550,  55  Am.  Dec.  646,  it  if 
said:  "  No  one  can  take  as  heir  of  the  body  of  another  unless 
he  fulfill  the  description,  and  is  not  only  such  person  as 
would  take  the  real  estate  of  that  other  under  our  act  of  dis- 
tributions, but,  likewise,  a  lineal  descendant."  In  Lemacks 
V.  Glover,  1  Rich.  Eq.  141,  it  is  said:  "In  Campbell  v.  Wig- 
gins, Rice  Eq.  10,  the  legislature  has  made  a  grant  to  the 
heirs  at  law  of  Blake  Baker  Wiggins,  deceased,  and  it  was 
held  that  the  grandchildren  as  well  as  the  children  were  en- 
titled. In  this  case  the  description  is  restricted  to  'heirs  of 
the  body.'  This  includes  all  the  lineal  descendants  of  Mrs. 
Jane  Glover,  who  were  also  at  the  time  of  her  death  her 
'heirs,'  according  to  the  laws  of  the  state;  and,  it  may  be 
added,  it  includes  only  such  lineal  descendants  who  are  also 
heirs.  In  the  language  of  Matthews  v.  Paul,  3  Swanst.  339, 
the  rule  must  be  the  same  both  as  to  persons  excluded  as 
well  as  those  included.  They  must  answer  the  entire  de- 
scription at  the  period  fixed." 

To  illustrate  our  meaning  by  stating  the  facts  in  the  last- 
quoted  case:  The  will  of  Peter  Sinkler  gave  the  use  of  cer- 
tain property  to  his  sister,  Jane  Glover,  for  life;  Mrs.  Glover, 
at  the  time  of  her  death,  had  but  one  child,  Dr.  Glover;  tes- 
tator, after  the  death  of  the  life  tenant  (Mrs.  Glover),  be- 
queathed such  property  "  to  the  heirs  of  her  body,  to  them  and 
their  heirs  and  assigns,  forever."  Mrs.  Glover  died  fifty-one 
years  after  her  brother's  death.  She  had  four  other  children 
born  to  her,  all  of  whom,  but  one  (Mrs.  Lemacks),  died  be- 
fore Mrs.  Glover,  the  life  tenant,  and  all  were  survived  by  chil- 
dren. The  question  was  made  as  to  the  distribution.  It  was 
held,  that  Dr.  Glover  took  one  share,  Mrs.  Lemacks  one  share, 
and  each  grandchild  who  was  the  child  of  a  deceased  child, 
took  one  share  each.  Both  Mrs.  Lemacks  and  Dr.  Glover  had 
children,  but  they  were  denied  participation  in  the  estate.- 
Why?  Because,  at  the  death  of  Mrs.  Glover,  the  life  tenant, 
although  her  lineal  descendants,  they  were  not  her  heirs, 
under  our  statute  of  distributions;  their  respective  parents, 
Dr.  Glover  and  Mrs.  Lemacks,  were  alive,  and  were  such  heirs. 

Furthermore,  in  construing  such  a  devise  as  that  under  con- 
sideration, relation  must  be  had  to  the  circumstances  that  at- 
tend the  event  of  the  falling  in  of  the  life  estate,  rather  than 
those  that  attended  the  death  of  the  testator.  There  is  no 
reason  in  our  law  to  favor  such  devise  being  intended  for 
children,  to  the  exclusion  of,  or  preference  to,  other  lineal 
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descendants.  If  the  testator  desired  such  result,  apt  words 
therefor  should  have  been  used.  The  words  of  this  devise 
plainly  import,  that  those  lineal  descendants  who  should  sur- 
vive the  life  tenants  should  take;  survivorship  was  an  ele- 
ment in  the  power  to  take.  No  estate  was  provided  for  those 
who  did  not  so  survive  the  life  tenant.  The  estates  provided 
were  contingent  remainders,  not  vested,  and  it  is  felt  that 
there  is  no  need  to  elaborate  these  propositions,  since  the  de- 
cisions of  this  court,  in  the  cases  of  Dickson  v.  Dickson,  23 
S.  C.  216,  and  Roundtree  v.  Roundtree,  26  S.  C.  450. 

2.  Having  disposed  of  the  questions  suggested  by  the  ap- 
peal here,  so  far  as  the  same  are  of  a  general  character,  it  will 
be  necessary  to  refer  to  so  much  of  the  circuit  decree  as  seeks 
to  give  some  controlling  influence  to  the  last  clause,  "  and  in 
the  event  of  there  being  but  one,  then,  and  in  such  case,  he  or 
she  shall  be  entitled  to  such  share  as  his,  her,  or  their  ances- 
tors would  have  been  entitled  to,  if  living."  As  remarked  at 
the  bar,  no  such  contingency  as  contemplated  by  this  lan- 
guage has  occurred,  whether  you  make  it  read,  child  of  Emelia, 
or  child  of  a  child,  or  child  of  a  child's  child.  The  testatrix 
could  not  have  meant  Emelia's  child,  for,  in  that  event,  there 
could  have  been  no  ancestor  who  took  a  share,  for  certainly 
Stent  and  Emelia  took  nothing  that  passed  to  the  "heirs  of 
their  bodies  "  through  them.  And,  if  it  meant  grandchild, 
it  would  be  just  as  ineffective,  for  it  was  only  in  the  event, 
there  was  only  one  such  that  anything  like  a  per  stirpes  dis- 
tribution was  contemplated.  The  result  of  our  careful  atten- 
tion to  these  matters  is,  that  we  conclude,  that  the  following 
lineal  descendants  of  Emelia  and  Stent  Elmore  alone  take, 
and  that,  too,  per  capita,  that  is  to  say:  Mrs.  Faulk,  Henry 
Alexander,  Oscar  F.  Dukes,  Elmore  Dukes,  Teressa  G.  Dukes, 
James  W.  Thomas,  Ancrum  0.  Thomas,  George  V.  Thomas, 
Leo  D.  Thomas,  and  Elmore  S.  Thomas,  the  share  (one  tenth) 
of  Mrs.  Faulk  being  divisible  amongst  her  husband  and  five 
children,  according  to  our  statute  of  distribution. 

It  follows,  therefore,  that  it  is  the  judgment  of  this  court, 
that  the  judgment  of  the  circuit  court  be  reversed,  and  the 
cause  be  remanded  to  the  circuit  court,  to  carry  into  eflect 
the  principles  herein  announced. 

Descent  —  Definition  of  Word  "  Heirs." —  "  An  heir  is  he  upon  whom 
the  law  casts  the  estate  immediately  upon  the  death  of  his  ancestor,  and 
the  estate  so  descended  on  an  heir,  is  in  law  called  the  inheritance":  Se» 
monographic  note  to  In  re  Ingram,  12  Am.  St.  Rep.  82. 
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EsTATSs.  —  Heirs,  When  Takb  Peb  Capita,  whbn  Per  Stirpes:  Set 
extended  note  to  In  re  Ingram,  12  Am.  St.  Rep.  112.  When  the  distribu- 
tees  of  the  personal  estates  of  the  intestate  stand  in  unequal  degrees  of  rela* 
tion  to  the  deceased,  they  take  per  stirpes:  Preston  v.  Cole,  64  N.  H.  459; 
Kilgore  v.  Kilgore,  127  Ind.  276;  OarreU  v.  Bean,  51  Ark.  52.  The  nearest 
descendants  or  issue  in  equal  degree  of  kindred  to  the  intestate  are  to  take 
per  capita,  and  those  in  more  remote  degree  per  stirpes:  Balch  t.  Stone,  149 
Mass.  39. 

Shelley's  Case.  —  A  full  discussion  of  the  rule  in  this  case  is  given  in 
th0  monographic  note  to  Carpenter  ▼.  Van  OUndert  11  Am.  St.  R«p.  100. 
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[S7S0T7TH  Carouna,  327.] 

FuuDiNa  —  Ikacottract  of  Name  Not  Ground  for  Diuubrib.  — The  fad 
that  the  name  of  the  defendant,  a  municipal  corporation,  is  not  aconr- 
ately  stated  in  the  complaint  is  not  ground  for  demurrer. 

Plbadiko  —  SuFFiciENOT  OF  COMPLAINT  —  DEMURRER.  —  When  the  allegk* 
tions  contained  in  a  complaint  against  a  municipal  corporation  are  suffi. 
cient  to  show  that  the  acts  complained  of  were  done  by  the  executive 
officer  of  the  town  council,  under  authority  of  that  body,  any  want  of 
particularity  or  distinctness  in  the  allegation  in  this  respect  should  be 
remedied  by  motion  to  make  the  allegations  more  definite,  but  it  is  not 
a  ground  for  demurrer. 

Fliadinq  —  Demurrer  —  When  Question  of  Title  to  Street  by  Advirsb 
Possession  Cannot  be  Raised  by.  —  When  a  complaint  in  an  action 
against  a  municipal  corporation  contains  no  allegation  that  the  land  in 
dispute,  claimed  by  adverse  possession,  has  ever  been  in  fact  a  publie 
street  or  alley,  the  question  whether  or  not  title  to  a  public  street  or  al* 
ley  can  be  acquired  against  a  city  cannot  be  raised  by  demurrer. 

Municipal  Corporations  —  Title  to  Street  by  Adverse  Possession.  — 
A  municipal  corporation  has  no  power  to  sell  or  convey  its  streets  or 
alleys.  Hence  no  title  can  be  acquired  by  a  private  individual  to  a  pub- 
lic street  or  alley  in  a  city  by  adverse  possession. 

MvKioiPAL  Corporations  —  Adverse  Possession  of  Streets  —  Estoppbu 
Mere  adverse  possession  of  a  public  street  or  alley  in  a  [city  ^for  the 
•tatatory  period  cannot  confer  title,  but  when  such  possession  is  accom* 
panied  with  other  circumstances,  which  would  render  it  inequitable 
that  the  public  should  assert  its  rights  to  regain  possession,  then,  upon 
the  principle  of  estoppel,  a  party  may  be  protected  against  the  assertion 
of  such  rights,  in  order  to  prevent  manifest  wrong  and  injustice. 

Municipal  Corporations  —  Title  to  Streets  Arising  from  Nonuskb.  — 
Mere  nonuser  of  a  street  or  alley  in  a  city  for  the  period  of  twentj 
years  does  not  amount  to  such  an  abandonment  as  will  destroy  th« 
rights  of  the  public  therein,  and  confer  title  upon  a  private  party. 

W.  J.  Verdier,  for  the  appellant. 

Elliott  and  Townaend,  for  the  appellee. 

McIvER,  C.  J.    This  action  was  brought  for  the  purpose  of 
•njoining  the  defendants  from  entering  upon  certain  premiseB 
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in  the  town  of  Beaufort,  claimed  by  the  plaintiff,  and  from 
pulling  down,  destroying,  or  otherwise  injuring  the  buildings 
(Standing  on  said  premises.  By  consent,  the  testimony  was 
taken  by  a  special  master  and  reported  to  the  court,  and  the 
case  came  on  for  hearing  before  his  honor,  Judge  Norton. 
After  the  pleadings  were  read,  the  defendants  interposed  an 
oral  demurrer,  upon  the  ground  that  the  facts  stated  in  the 
complaint  were  not  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  and  the  defendants  excepted, 
giving  oral  notice  of  appeal.  Thereupon  the  circuit  judge 
stated  that  defendants  were  entitled  to  a  stay,  but  the  defend- 
ants, waiving  this  right,  consented  to  proceed,  and  the  case 
was  heard  upon  the  merits.  Subsequently  the  judge  rendered 
his  decree,  granting  a  perpetual  injunction  as  prayed  for,  and 
defendants  appealed  as  well  from  the  order  overruling  their 
demurrer  as  from  the  final  judgment  granting  the  injunction. 
To  determine  the  question  as  to  the  demurrer,  it  will  be 
necessary  to  consider  the  allegations  of  the  complaint,  which 
are  substantially  as  follows:  The  plaintiff,  complaining  of 
the  defendants  above  named,  a  municipal  corporation  created 
by  the  laws  of  this  state,  alleges: — 

1.  That  on  the  first  day  of  January,  1880,  and  for  many 
years  prior  thereto,  Martha  A.  Barnwell  was  seised  and  pos- 
sessed of  "  all  that  certain  lot  or  lots  of  land,  situate  in  the 
town  of  Beaufort,"  etc.,  "  and  continued  in  adverse,  quiet,  and 
peaceable  possession  of  the  same"  until  the  4th  of  August, 
1890,  when  she  sold  and  conveyed  the  said  premises  to  the 
plaintiff,  who  has  been  ever  since  seised  and  possessed  of  the 
same. 

2.  That  plaintiff  and  his  grantors  have  been  in  adverse  pos- 
session of  said  premises  prior  to  and  ever  since  the  year  1867, 
the  same  having  been  inclosed  by  a  fence  during  all  that 
time;  and  during  all  that  time  no  street  or  alleyway  has 
been  used  or  opened  through  said  premises. 

3.  That  on  the  1st  of  October,  A.  D.  1890,  the  defendant 
Collins  was  intendant,  and  the  defendant  Christensen  and 
others  (naming  them)  were  wardens,  and  as  such  the  said  in- 
tendant and  wardens  constituted,  and  still  are,  the  "Town 
Council  of  Beaufort." 

4.  That  on  the  18th  of  October,  1890,  the  plaintiff  was  erect- 
ing a  dwelling  house  and  other  structures  upon  said  premises, 
which  work  and  the  materials  used  cost  him  one  hundred  and 
fifty  dollars. 
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5.  That  on  or  about  the  18th  of  October,  1890,  John  Greea 
was  marshal  of  the  town  of  Beaufort,  the  agent  and  employe© 
of  the  defendants,  and  as  such  did  on  that  day,  at  the  direc- 
tion, and  in  accordance  with  the  instructions,  given  to  him 
by  the  defendants,  enter  upon  said  premises,  and  ordered  the 
workmen  employed  by  plaintifif  in  erecting  said  building  to 
discontinue  their  work,  and  threatened  to  arrest  them  if  they 
should  proceed. 

6.  That  on  the  28th  of  October,  1890,  the  said  Collins,  as 
intendant,  informed  plaintifif  that  he  objected  to  the  erection 
of  said  buildings,  because  he  claimed  the  same  to  be  on  an 
alley,  which  was  the  property  of  the  town  of  Beaufort,  and 
threatened  to  enter  upon  said  premises  and  pull  down  and  re- 
move said  buildings,  under  and  by  virtue  of  the  powers  con- 
ferred upon  the  defendants  in  relation  to  streets. 

7.  That  if  said  threats  are  carried  out,  the  damage  to  plain- 
tifif will  be  irreparable — that  a  number  of  suits  would  be  ne- 
cessary to  recover  damages  sustained  by  him. 

Wherefore,  an  injunction  is  demanded,  restraining  defend- 
ants from  pulling  down  and  removing  said  buildings,  and 
from  committing  any  other  trespass  upon  the  said  premises. 

The  first  ground  upon  which  the  demurrer  was  rested  la 
that  it  does  not  state  the  name  of  the  municipal  corporation 
of  which  the  defendants  are  alleged  to  be  ofl&cers.  We  do  not 
think  there  is  anything  in  this  purely  technical  objection: 
Neely  v.  Yorkville,  10  S.  C.  141.  If  there  was  any  error  in 
fact  in  stating  the  correct  name  of  the  municipal  corporation, 
such  error  would  not  constitute  any  ground  for  demurrer,  but 
should  be  corrected  by  some  other  mode  of  proceeding. 

The  next  ground  upon  which  the  demurrer  is  rested  seema 
to  be  that  there  is  no  sufficient  allegation  that  the  acts  com- 
plained of  were  done  or  threatened  by  any  officer  of  the  muni- 
cipal corporation.  We  do  not  think  this  ground  can  be 
sustained;  for  it  seems  to  us  that  the  allegations  contained 
in  the  complaint,  if  true,  are  sufficient  to  show  that  the  acts 
complained  of  were  done  by  the  executive  officer  of  the  town 
council  under  the  authority  of  that  body,  and  if  there  is  any 
want  of  particularity  or  distinctness  in  the  statements  found 
in  the  complaint,  that  should  be  remedied  by  a  motion  to 
make  the  allegations  more  definite  and  distinct,  and  not  by  a 
demurrer. 

The  next  ground  relied  upon  to  sustain  the  demurrer  is  that 
the  plaintifif 's  claim  of  title  rests  only  upon  adverse  possession. 
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and  this  cannot  confer  title  as  against  the  public,  represented 
by  the  municipal  corporation  of  which  defendants  are  the  offi- 
cers. If  the  complaint  had  set  forth  the  fact  that  the  prem- 
ises in  question  originally  constituted  one  of  the  public  streets 
or  alleys  of  the  town  of  Beaufort,  to  which  the  plaintiff  had 
acquired  a  title  by  adverse  possession,  then  it  would  be  neces- 
sary for  us  to  decide,  under  the  demurrer,  the  very  grave  and 
important  question,  whether  title  can  be  acquired  by  a  citizen 
against  the  public  by  adverse  possession.  But  it  will  be  ob- 
served that  there  is  no  such  allegation  in  the  complaint.  It 
does  not  appear  from  anything  there  stated  that  the  parcel  of 
land,  which  is  in  question,  ever  was  either  a  street  or  alley  of 
the  said  town.  The  most  that  does  appear  is  that  one  of  the 
defendants,  as  intendant,  "  informed  plaintiff  that  he  objected 
to  the  erection  of  said  buildings,  because  he  claimed  them  to 
be  on  an  alley,  which  was  the  property  of  the  town  of  Beau- 
fort." There  is  no  admission  of  the  fact,  either  express  or 
implied,  in  the  complaint,  that  the  parcel  of  land  to  which  the 
plaintiff  claimed  title  by  adverse  possession  ever  was  a  street 
or  alley  of  the  said  town;  and  hence  the  question  as  to  whether 
title  can  be  acquired  to  one  of  the  public  streets  or  allej'S  of  a 
town  by  adverse  possession,  does  not  properly  arise  under  the 
demurrer.  We  do  not  think,  therefore,  that  there  was  any 
error  in  overruling  the  demurrer. 

Turning  then  to  the  errors  imputed  to  the  circuit  judge  in 
rendering  his  decree,  after  hearing  all  the  testimony  and  argu- 
ment of  counsel,  it  seems  to  us  that,  passing  by  the  several 
errors  imputed  to  the  circuit  judge  in  his  findings  of  fact, 
which,  under  the  view  we  take  of  the  case,  it  would  be  im- 
proper for  us  now  to  consider,  the  fundamental  inquiry  is 
whether  the  judge  erred  in  holding  that  title  could  be  acquired 
to  a  public  street  or  alley  in  a  town  by  ten  years'  adverse  pos- 
session, and  whether  twenty  years'  nonuser  of  such  a  highway 
is  an  abandonment  of  it.  This  subject  is  discussed  with 
much  learning  and  ability  by  Judge  Dillon  in  his  valuable 
work  on  Municipal  Corporations,  volume  2,  sections  529--533, 
where,  after  showing  that  there  has  been  a  conflict  of  decision, 
he  concludes  that  the  following  view  is  correct:  *'  Municipal 
corporations,  as  we  have  seen,  have  in  some  respects  a  double 
character,  one  public,  the  other  (by  way  of  distinction)  private. 
As  respects  property  not  held  for  public  use  or  upon  public 
trusts,  and  as  respects  contracts  and  rights  of  a  private  nature, 
there  is  no  reason  why  such  corporations  should  not  fall  within 
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limitation  statutes,  and  be  affected  by  them.  For  example, 
in  an  action  on  contract  or  for  a  tort,  a  municipal  corporation 
may  plead,  or  have  pleaded  against  it,  the  statute  of  limita- 
tions. But  such  a  corporation  does  not  own,  and  cannot  alien, 
public  streets  or  places,  and  no  laches  on  its  part  or  that  of 
its  officers  can  defeat  the  right  of  the  public  thereto;  yet  there 
may  grow  up  in  consequence  private  rights  of  more  persuasive 
force  in  the  particular  case  than  those  of  the  public.  It  will, 
perhaps,  be  found  that  cases  will  arise  of  such  a  character 
that  justice  requires  that  an  equitable  estoppel  shall  be  as- 
serted even  against  the  public,  but  if  so,  such  cases  will  form 
a  law  unto  themselves,  and  do  not  fall  within  the  legal  opera- 
tion of  limitation  enactments.  The  author  cannot  assent  to 
the  doctrine  that,  as  respects  public  rights,  municipal  corpo- 
rations are  within  ordinary  limitation  statutes.  It  is  unsafe 
to  recognize  such  a  principle.  But  there  is  no  danger  in 
recognizing  the  principle  of  an  estoppel  in  pais  as  applicable 
to  such  cases,  as  this  leaves  the  courts  to  decide  the  question* 
not  by  the  mere  lapse  of  time,  but  by  all  the  circumstances 
of  the  case,  to  hold  the  public  estopped  or  not,  as  right  and 
justice  may  require." 

In  this  state  we  have  no  authoritative  determination  of  the 
question  (unless  it  be  in  the  case  of  Owen  v.  Lucas,  1  Brev. 
519,  where,  however,  the  exact  point  was  not  decided,  though 
the  case  does  lend  some  support  to  our  view),  for  the  cases  of 
Parkins  v.  Dunham,  3  Strob.  224,  Bowen  v.  Team,  6  Rich.  298, 
60  Am.  Dec.  127,  and  Hutto  v.  Tindall,  6  Rich.  396,  cited  by 
the  circuit  judge,  as  well  as  the  case  of  Barnxoell  v.  Magrath, 
1  McMull.  174,  36  Am.  Dec.  254,  were  all  cases  between  pri- 
vate individuals  where  the  question  with  which  we  are  con- 
cerned could  not  arise.  It  is  true  that  in  the  case  of  State  v. 
Pettis,  7  Rich.  390,  the  question  under  consideration  might 
have  been  made,  but  it  was  not,  perhaps,  for  the  reason  that 
the  case  went  off  upon  another  ground.  In  the  absence  then 
of  any  authoritative  decision  in  this  state,  we  are  disposed  to 
adopt  the  rule  as  laid  down  by  Judge  Dillon,  supra,  because 
it  seems  to  us  to  have  the  support  of  reason.  As  we  under- 
stand it,  the  theory  upon  which  title  by  adverse  possession 
rests  is,  that  such  possession  for  the  required  time  affords  a 
legal  presumption  that  a  title  has  been  made,  but  has  been 
lost;  but  where  the  party  against  whom  title  is  asserted  by 
adverse  possession  never  had  the  power  to  make  a  title,  there 
is  no  room  for  such  a  presumption;  and  this  doctrine  seemg 
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to  have  been  impliedly  recognized  in  Lamb  v.  Crosland,  4 
Rich.  536,  though  that  is  not  the  point  decided  in  that  case. 
Now,  as  a  municipal  corporation  has  no  power  to  sell  or  alien 
the  streets  or  alleys  of  a  town,  it  would  be  altogether  illogi- 
cal to  presume  that  it  had  done  what  it  never  had  the  power 
to  do. 

We  think,  therefore,  that  mere  adverse  possession,  for  the 
statutory  period,  of  a  street  or  alley  in  a  town,  which  is  a 
public  highway,  cannot  confer  a  title.  But  where  such  pos- 
session is  accompanied  with  other  circumstances  which  would 
render  it  inequitable  that  the  public  should  assert  its  rights 
to  regain  possession,  then,  upon  the  principle  of  estoppel,  a 
party  may  be  protected  against  the  assertion  of  right  by  the 
public  in  order  to  prevent  manifest  wrong  and  injustice.  For 
example,  when  a  party,  either  under  an  honest  conviction  of 
right,  has  taken  possession  of  a  portion  of  one  of  the  streets 
or  alleys  of  a  town,  and  expended  his  money  in  erecting  build- 
ings thereon,  without  interference  on  the  part  of  the  public, 
these  or,  perhaps,  other  circumstances  connected  with  adverse 
possession  for  the  statutory  period  may  afford  good  ground 
for  estoppel. 

Upon  the  same  principles,  we  do  not  think  mere  nonuser  of 
a  street  or  alley  of  a  town,  for  the  period  of  twenty  years,  will 
amount  to  such  an  abandonment  as  would  destroy  the  rights 
of  the  public.  The  case  of  Commissioners  v.  Taylor^  2  Bay, 
282,  1  Am.  Dec.  647,  which  is  cited  to  sustain  a  contrary  view, 
does,  at  page  292,  contain  a  remark  that,  to  an  indictment  for 
a  nuisance  in  obstructing  a  highway,  nonuser  would  be  a  good 
plea;  but  that  is  manifestly  a  mere  obiter  dictum,  and  is  not 
applicable  anyhow,  for  it  was  made  in  reference  to  a  case 
where  the  streets  in  question  were  never  laid  off,  or  opened, 
or  used  by  the  public,  but  simply  delineated  on  a  plat  of  a 
prospective  addition  to  the  town  of  Georgetown,  which  was 
never  in  fact  made. 

It  seems  to  us,  therefore,  that  the  circuit  judge  erred  in 
holding  otherwise,  and  that,  for  this  reason,  the  case  must  go 
back  for  a  new  trial  upon  the  principles  herein  announced. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial.  

Highways,  Extinguishmknt  of,  by  Nonuser  or  Operation  of  tphh 
Stathtb  of  Lxuitatioms:  See,  generally,  notes  to  Lessee  etc.  v.  First  Preab. 
Omrch,  32  Am.  Dec.  719-721;  Orr  v.  Brien,  14  Am.  St.  Rep.  278-282;  County 
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of  Tola  r.  Barney,  12  Am.  St.  Rep.  157.  The  last-mentioned  case  holds  that 
the  essential  question  in  each  instance  is,  whether  the  land  has  or  has  not 
been  dedicated  to  public  use.  If  it  has  been  so  dedicated,  the  statute  does 
not  run,  A  later  case,  deciding  that  the  title  of  the  city  may  be  lost  by  ad- 
verse possession,  is  Meyer  v.  City  of  Lincoln,  33  Neb.  566;  29  Am.  St.  Rep. 
500;  and  in  Wayne  County  8av.  Bank  v.  Stochvell,  84  Mich.  586,  22  Am.  St 
Rep.  708,  it  was  held  that  a  highway  acquired  by  user  may  be  lost  by  non> 
user. 


RUOKER    V.    SmOKB. 

[37  SOTJTH  Casolima,  877.] 

Peinoipal  and  Agent  —  Liability  of  Principal  in  Exemplary  Damaoxs 
FOR  Acts  of  Agent.  —  A  principal,  whether  a  corporation  or  an  Individ* 
ual,  may  be  held  liable  in  exemplary  damages  to  a  third  person  on  ac- 
count of  a  wrongful,  wanton,  and  malicious  act  of  his  agent,  done  within 
the  scope  of  his  agency,  although  such  act  is  not  previously  authorized 
nor  subsequently  ratified  by  the  principaL 

C.  J.  Dantzler,  for  the  appellant. 

Andrew  Crawford,  and  Melton  and  Melton,  for  the  appellee. 

McTvER,  C.  J.  This  case,  briefly  stated,  is  as  follows:  The 
<lefendant  Buyck,  holding  a  chattel  mortgage  on  a  mule  in 
the  possession  of  the  plaintiff,  placed  the  same  in  the  hands 
of  the  defendant  Smoke,  With  instructions  to  seize  the  mule 
and  dispose  of  the  same  according  to  law.  Acting  under  this 
authority,  Smoke  went  to  plaintiff's  premises  and  demanded 
possession  of  the  mule,  with  which  demand  plaintiff  refused 
to  comply,  whereupon  said  Smoke  broke  open  the  stable  of 
plaintiff  and  carried  off  the  mule.  Thereupon  this  action  was 
commenced  to  recover  damages  for  the  trespass  alleged  to 
have  been  committed.  The  plaintiff  having  recovered  judg- 
ment, the  defendant  Buyck  alone  appeals  upon  the  several 
grounds  set  out  in  the  record. 

The  first  and  second  grounds  having  been  abandoned,  it 
remains  only  to  consider  the  third  and  fourth,  which  are  as 
follows:  "  3.  Because  his  honor  erred  in  charging  the  jury 
that  if  possession  of  the  property  was  denied  to  Smoke  as  the 
agent  of  F.  J.  Buyck,  and  if,  instead  of  obtaining  that  posses- 
sion peaceably  and  lawfully,  he  resorted  to  a  breach  of  the 
peace  and  violation  of  the  criminal  law,  and  went  in  there 
with  a  high  hand  and  took  the  property,  then  he  was  violat- 
ing the  law  of  the  land,  and  he  is  responsible,  if  nothing  else 
is  shown  for  that  violation,  and  the  principal  is  equally  liable 
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with  him;  4.  Because  his  honor  erred  in  charging  the  jury, 
in  connection  with  the  last  above-alleged  error,  that  'if  you 
conclude  that  the  defendants  acted  wrongfully,  as  I  have 
tried  to  explain  the  law  to  you,  it  is  a  question  of  fact  for  you 
to  say  whether  they  did  it  in  an  insulting  manner,  with  a 
high  hand;  these  are  questions  of  fact  for  you  to  pass  upon. 
If  you  find  that  these  defendants  did  do  so,  why,  then,  it  is 
in  your  sound  discretion  to  assess  what  damages  should  bo 
inflicted  upon  them  ';  and  in  charging  the  jury  that  exem- 
plary or  vindictive  damages,  smart  money,  could  be  found 
against  the  defendant,  F.  J.  Buyck,  on  account  of  the  wrong- 
ful acts  of  his  agent  beyond  the  scope  of  his  authority." 

Counsel  for  appellant,  in  his  argument  here,  claims  that 
there  are  but  two  questions  raised  by  this  appeal:  1.  Whether 
the  appellant,  Buyck,  is  liable  for  exemplary  damages  on  ac- 
count of  the  wrongful,  wanton,  or  malicious  acts  of  his  agent 
Smoke,  unless  done  by  his  previous  authority,  or  subsequently 
ratified  by  him;  2.  Is  he  liable  for  such  acts  of  his  agent 
beyond  the  scope  of  his  authority?  It  seems  to  us  that  there 
is  no  foundation  for  the  second  question.  As  we  read  the 
charge  of  his  honor,  Judge  Aldrich,  which  is  set  out  in  the 
*'  case,"  we  do  not  find  that  the  jury  was  instructed  that 
Buyck,  the  principal,  could  be  held  liable,  either  in  exem- 
plary or  any  other  kind  of  damages,  for  any  act  done  by  the 
agent  Smoke  beyond  the  scope  of  his  authority.  On  the  con- 
trary, the  jury  were  expressly  instructed  that,  to  make  Buyck 
liable  for  any  act  done  by  Smoke,  such  act  must  be  within  the 
scope  of  his  agency,  as  is  shown  by  the  following  language 
taken  from  the  charge:  "And  just  here  the  maxim  of  law  is, 
that  whatever  is  done  by  the  agent  of  another  is  done  by  the 
principal,  if  done  within  the  scope  of  his  agency."  And  again: 
•'Whatever  of  wrongdoing  Smoke  was  guilty  of,  his  principal, 
Mr.  Buyck,  would  be  responsible  for,  that  is,  if  it  was  done 
within  the  scope  of  his  agency."  So,  too,  the  instruction 
which  is  made  the  basis  of  the  third  ground  of  appeal  is  sub- 
stantially a  quotation  from  the  latter  part  of  a  connected  sen- 
tence in  the  charge,  which  commences  with  the  following  in- 
terrogation: "Did  Mr.  Smoke  go  to  the  premises  of  F.  B. 
Rucker,  as  the  agent  of  Mr.  Buyck,  to  foreclose  the  mortgage; 
did  he  actually  go  in  pursuance  of  that  agency  f  If  he  did," 
then,  if  he  committed  any  breach  of  the  peace  or  other  viola- 
tion of  the  criminal  law,  in  obtaining  the  possession  of  the 
property,  which  he  was  sent  there  to  seize,  then  both  he  and 
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his  principal  would  be  liable.  It  is  quite  clear,  therefore, 
from  these  quotations  from  the  charge  (in  which  the  italics 
are  ours)  that  no  such  instruction  was  given  to  the  jury  a& 
would  raise  the  second  question  suggested  by  counsel;  but 
that  the  instructions  really  given  to  the  jury  were  just  the 
contrary. 

The  first  question,  therefore,  only  remains  to  be  considered. 
As  we  understand  it,  the  proposition  contended  for  by  the 
counsel  for  appellant  is,  that  a  principal  cannot  be  held  liable 
for  exemplary  damages  on  account  of  a  wrongful,  wanton,  or 
malicious  act  done  by  his  agent,  within  the  scope  of  his  agency, 
unless  such  act  be  previously  authorized  or  subsequently  rat- 
ified by  the  principal.  We  do  not  think  that  this  proposition 
can  be  sustained  either  by  reason  or  authority.  When  one 
person  invests  another  with  authority  to  act  as  his  agent  for 
a  specified  purpose,  all  of  the  acts  done  by  the  agent  in  pur- 
suance, or  within  the  scope,  of  his  agency,  are,  and  should  be, 
regarded  as  really  the  acts  of  the  principal.  If,  therefore,  the 
agent,  in  doing  the  act  which  he  is  deputed  to  do,  does  it  in 
Buch  a  manner  as  would  render  him  liable  for  exemplary 
damages,  his  principal  is  likewise  liable,  for  the  act  is  really 
done  by  him.  To  apply  this  doctrine  to  the  facts  of  the  case 
under  consideration:  If  Smoke  was  appointed  by  Buyck  as 
his  agent  to  seize  the  mule  covered  by  the  mortgage,  and  he 
made  the  seizure  which  he  was  deputed  to  make  in  such  a 
manner  as  would  render  him  liable  for  exemplary  damages, 
then  Buyck  would  also  be  liable,  for  the  reason  that,  both  in 
law  and  in  common  sense,  Buyck  must  be  regarded  as  having 
himself  done  the  act  complained  of. 

This  view  is,  we  think,  fully  sustained  by  authority.  In 
Story  on  Agency,  section  452,  quoted  with  approval  by  Mr. 
Justice  McGowau  in  Reynolds  v.  Witte,  13  S.  C.  18,  36  Am. 
Rep.  678,  we  find  the  rule  laid  down  as  follows:  "  It  is  a  gen- 
eral doctrine  of  law  that,  although  the  principal  is  not  ordi- 
narily liable  (for  he  sometimes  is)  in  a  criminal  suit  for  the 
acts  or  misdeeds  of  his  agent,  unless,  indeed,  he  has  author- 
ized or  co-operated  in  them,  yet  he  is  held  liable  to  third  per- 
sons, in  a  civil  suit,  for  the  frauds,  deceits,  concealments, 
misrepresentations,  negligences,  and  other  malfeasances,  mis- 
feasances, and  omissions  of  duty  of  his  agent,  in  the  course  of 
his  employment,  although  the  principal  did  not  authorize,  or 
justify,  or  participate  in,  or,  indeed,  know  of,  such  miscon- 
duct, or  even  if  he  forbade  the  acts  or  disapproved  of  them. 
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In  all  such  cases  the  rule  applies,  respondeat  superior;  and  it 
is  founded  on  public  policy  and  convenience,  for  in  no  other 
way  could  there  be  any  safety  to  third  persons  in  their  deal- 
ings, either  directly  with  the  principal,  or  indirectly  with  him 
through  the  instrumentality  of  agents.  In  every  such  case 
the  principal  holds  out  his  agent  as  competent  and  fit  to  be 
trusted,  and  thereby,  in  effect,  he  warrants  his  fidelity  and 
good  conduct  in  all  matters  within  the  scope  of  his  agency. 
The  rule  is  also  well  stated  in  1  Am.  &  Eng.  Ency.  of  Law,  at 
page  410,  in  these  words:  "A  principal  is  liable  to  third  par- 
ties for  whatever  the  agent  does  or  says;  whatever  contracts, 
representations,  or  admissions  he  makes;  whatever  negligence 
he  is  guilty  of,  and  whatever  fraud  or  wrong  he  commits; 
provided,  the  agent  acts  within  the  scope  of  his  apparent  au- 
thority; and,  provided,  a  liability  would  attach  to  the  princi- 
pal if  he  was  in  the  place  of  the  agent." 

This  rule  has  been  repeatedly  recognized  or  acted  upon  in 
this  state,  as  shown  by  the  following  cases  cited  by  respond- 
ent's counsel:  ParTcerson  v.  Wightman,  4  Strob.  363;  Redding 
V.  South  Carolina  R.  R.  Co.,  3  S.  C.  1;  16  Am.  Rep.  681;  Palmer 
V.  Railroad  Co.,  3  S.  C.  580;  16  Am.  Rep.  750;  Epstein  v. 
Brown,  21  S.  C.  599;  Hall  v.  South  Carolina  Ry  Co.,  28  S.  C. 
261;  Avinger  v.  South  Carolina  R'y  Co.,  29  S.  C.  271;  13  Am. 
St.  Rep.  716;  and  Quinn  v.  South  Carolina  Ry  Co.,  29  S.  C. 
381.  It  is  true  that  most  of  these  cases  were  against  corpo- 
rations, and  it  is  contended  by  counsel  for  appellant  that  the 
rule  which  has  been  applied  to  corporations  should  not  be  ap- 
plied to  natural  persons,  fo*:  the  reason  that  corporations  can 
act  only  through  agents,  while  natural  persons  are  not  neces- 
sarily compelled  to  act  through  agents.  We  do  not  think 
there  is  any  ground  for  such  a  distinction.  The  rule  grows 
out  of  the  relation  of  principal  and  agent,  and  is  in  no  way 
dependent  upon  the  character  of  the  persons  to  which  it  is 
applied,  and  we  •  see  no  reason  why  it  should  not  be  applied 
to  natural  as  well  as  to  artificial  persons. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  aSirmed.  

Exemplary  Damages  aoatnst  Master  for  Act  of- Servant:  See  gen- 
erally notes  to  Hagan  v.  Providence  etc.  R.  R.  Co.,  62  Am.  Dec.  379-389; 
Spellman  v.  Ridimond  etc.  R.  R.  Co. ,  28  Am.  St.  Rep.  876,  877.  Later  cases 
Bustaiuing  the  doctrine  that  exemplary  damages  may  be  awarded  against 
corporations  for  the  wrongful  acts  of  their  agents  are  Alabama  etc.  R.  R.  Co. 
v.  Sellers,  93  Ala.  9;  30  Am.  St.  Rep.  17;  Alabama  etc.  R.  R.  Co.  v.  Frazier, 
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93  Ala.  45;  30  Am.  St.  Rep.  28;  Richmond  etc.  R.  R.  Co.  v.  Vance,  93  Ala. 
144;  30  Am.  St.  Rep.  41;  Samuels  v.  Richmond  etc.  R.  R.  Co.,  35  S.  O.  493; 
28  Am.  St.  Rep.  883;  Purcell  v.  Richmond  etc  R.  R.  Co.,  108  N.  0.  414; 
Missouri  Pat,  R'y  Go.  v.  Shuford,  72  Tex.  165;  PcUterson  v.  South  etc  R.  R. 
Co.,  89  Ala.  318.  To  support  a  verdict  for  punitive  damages  in  trespass,  the 
plaintiflf's  statement  need  not  aver  wantonness,  malice,  or  ill-will  specifi- 
cally, where  it  avers  that  the  defendant  tore  down,  demolished,  and  carried 
away  plaintiff's  fence  and  trampled  down,  and  destroyed  growing  crops: 
Kennedy  v.  Erdman,  150  Pa.  St.  427.  For  a  statement  of  the  general  rule 
as  to  a  master's  liability  for  his  servant's  torts  in  terms  similar  to  those  used 
in  the  principal  case,  see  Oerhardt  v.  Boatman  a  Sav.  Inst.,  38  Mo.  60;  90 
Am.  Deo.  407;  Mmr  t.  Hopkins,  16  111.  313;  63  Am.  De&  312. 


Sims  v.  Miller. 

[87  SOXTTH  Cabolina,  402.] 

Factors  —  Salb  to  Themselves.  — When  a  factor,  after  making  advances 
on  the  goods  of  his  principal,  buys  them  himself  without  instructions, 
and  reports  the  sale  and  a  balance  due  to  the  principal  without  disclos- 
ing the  purchaser,  the  principal  has  a  right  to  elect  to  affirm  or  repu- 
diate the  sale  until  he  has  knowledge  tliat  his  factor  is  the  purchaser; 
and  if  he  subsequently  affirms  such  sale  he  is  entitled  to  recover  the 
amount  reported  by  the  factor  to  be  due  him. 

Factors  —  Sale  to  Themselves.  —  When  a  factor  buys  the  goods  of  his 
principal  without  direction  or  consent  of  the  latter,  and  without  dis- 
closing the  purchaser,  the  principal  may  repudiate  the  sale  upon  ob« 
taining  knowledge  as  to  the  purchaser  and  recover  the  highest  market 
value  of  the  goods  at  any  time  before  obtaining  such  knowledge  although 
the  factor  may  have  made  advances  on  such  goods. 

Factors  —  Salt^s  to  Themselves — Recovery  bt  Principal  —  Expensks 
ON  Substituted  Goods.  — When  a  factor,  after  making  advances,  him- 
self buys  the  goods  of  his  principal  without  direction  to  sell  and  thea 
reports  the  sale  and  a  balance  due  without  disclosing  the  purchaser,  the 
principal  though  at  first  declining  to  affirm  the  sale  may  afterwards 
affirm  it  and  sue  for  and  recover  the  balance  reported  to  be  due.  The 
principal  cannot  be  held  to  a  lower  market  value  of  the  goods  at  a  tim« 
when  he  has  given  directions  to  sell  subsequently  to  his  disaffirmance  of 
the  first  sale,  nor  can  he  be  charged  with  insurance,  storage,  or  inter- 
est, on  other  goods  purchased  by  the  factor  subsequently  to  such  dis* 
affirmance  to  protect  himself  against  the  claim  of  his  principaL 

John  P.  Thomas,  Jr.,  for  the  appellants. 

R,  W.  Shand,  for  the  appellees. 

McGowAN,  J,.  It  seems  that  the  defendants  were  factors, 
doing  a  cotton  business  in  Columbia,  and  that  the  plaintiffs 
had  cotton  in  their  hands  upon  which  they  had  made  con- 
siderable advances.  On  January  28,  1891,  the  defendants 
reported  by  letter  to  the  plaintiffs  that  they  had  sold  the  cot- 
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ton  for  fifteen  hundred  ninety-two  dollars,  and  inclosed  a 
statement  of  the  account  of  sales,  showing  that,  after  deduct- 
ing the  advances  and  interest,  there  remained,  on  January 
28,  1891,  the  sum  of  two  hundred  twenty-six  dollars  and 
eixty-five  cents  due  to  the  plaintiffs,  and  that  is  the  amount 
for  which  the  plaintiffs  brought  this  action. 

There  was  no  formal  answer,  but  by  consent  the  defendants 
were  allowed  to  make  a  statement,  which  was  substantially 
as  follows:  That  they  had  no  orders  to  sell;  but,  having  made 
advances  in  order  to  save  themselves,  they  took  the  cotton 
themselves,  allowing  the  fullest  market  price  for  the  same; 
that  they  charged  themselves  with  the  amount,  and  after  de- 
ducting therefrom  the  advancements  and  interest,  reported 
the  result  to  the  plaintiffs,  that  there  was  due  them  a  balance 
of  two  hundred  twenty-six  dollars  and  sixty-five  cents.  The 
plaintiffs  refused  to  approve  the  proceeding,  and  in  order  to 
protect  themselves,  they  (defendants)  replaced  the  cotton, — 
that  is,  put  a  sufficient  quantity  in  the  warehouse  for  that 
purpose.  On  April  6,  1891,  the  plaintiffs  wrote  to  them, 
offering  to  sell,  and  the  defendants  replied:  "We  sent  you 
account  of  sales  of  the  forty-four  bales  twice,  and  you  returned 
them  both  times.  We  now  inclose  them  again,  and  by  these 
papers  you  will  see  that  there  is  a  balance  to  your  credit  of 
two  hundred  twenty-six  dollars  and  sixty-five  cents."  On 
April  8th  the  plaintiffs  wrote  a  letter,  which  was  substan- 
tially an  acceptance  of  the  old  statement,  January  28th,  in- 
closed also  in  the  defendants'  letter  of  two  days  before,  viz., 
April  6th.  But  on  that  same  day,  April  8th,  the  defendants 
wrote  another  letter,  inclosing  a  different  statement  of  sales; 
that  is  to  say,  the  identical  statement  (of  January)  except 
the  deduction  of  items  of  account  for  storage,  interest,  etc., 
amounting  to  fifty-four  dollars  and  eight  cents;  and  that  is 
the  whole  difference  between  the  parties. 

Under  Judge  Aldrich's  charge,  the  jury  found  for  the  plain- 
tiffs the  amount  originally  admitted  by  the  defendants  to  be 
due,  two  hundred  twenty-six  dollars  and  sixty-five  cents. 

The  defendants  appeal  to  this  court  upon  the  following 
grounds:  1.  They  except,  because  the  presiding  judge  erred 
in  charging  the  jury  that,  "where  a  factor  undertakes  to  buy 
cotton  from  himself  belonging  to  his  principal,  then  the  man 
who  sends  the  cotton  there  has  the  right  to  elect  whether  he 
will  stand  by  the  sale,  which  is  improper,  or  whether  he  will 
demand  the  value  of  the  goods,"  the  error  consisting  in  the 
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erroneous  application  of  the  law  to  the  case  at  bar,  where  the 
factor  was  selling  to  enforce  his  lien,  and  took  the  cotton  at 
the  highest  market  price,  and  notified  the  owner  of  such  sale. 
In  such  case  the  plaintiffs  had  no  right  of  election,  unless  the 
factors,  Miller  Brothers,  chose  to  allow  the  same.  4.  Because 
the  judge  erred  in  charging  the  jury  that,  "if  a  patron  directs 
his  factor  to  sell  cotton,  for  instance,  at  a  certain  time,  and 
the  factor  fails  to  do  it,  he  can  hold  the  factor  to  the  amount 
of  the  value  of  the  cotton  at  the  time  he  directed  it  to  be  sold. 
If  the  factor  sells  without  direction  and  consent  of  the  patron, 
just  does  it  of  his  own  account,  then  the  patron  can  hold  biin 
liable  for  the  value  of  that  cotton,  the  highest  price  for  it  any 
time  up  to  the  date  of  demand  for  it,  if  he  sees  fit."  6.  Be- 
cause the  judge  erred  in  not  charging  as  the  law  of  the  case 
that  the  plaintiffs  were  only  entitled  to  the  price  of  the  cotton 
at  the  time  of  direction  to  sell  or  demand,  and  that  it  was  for 
the  jury  to  say  when  that  demand  or  direction  to  sell  was 
made.  Exceptions  2  and  3  were  abandoned  at  the  argument. 
Exception  1  concedes  that  the  general  law  is  as  stated  by 
the  judge,  that,  "  where  a  factor  undertakes  to  buy  cotton  from 
himself  belonging  to  his  principal,  then  the  principal,  the 
man  who  sends  the  cotton  there,  has  the  right  to  elect  and 
choose  whether  he  will  stand  by  the  sale  of  the  factor  to  him- 
self, which  is  improper,  or  whether  he  will  demand  the  value 
of  the  goods":  Wadsworth  v.  Gay,  118  Mass.  44.  But  it  is 
claimed  that  it  was  inapplicable  to  this  case,  for  the  reason 
that  the  factor  had  made  advances  on  the  cotton,  and  that 
gave  him  such  a  general  lien  on  the  property  as  justified  him 
in  selling  it  without  orders,  or  for  less  than  the  price  fixed. 
"A  factor  is  not  justified  in  selling  at  a  price  below  that  fixed 
by  the  principal,  from  the  single  fact  that  he  has  made  ad- 
vances upon  the  property."  There  are  cases  where  the  fac- 
tor, in  order  to  save  himself,  may  sell  without  orders,  provided 
there  is  entire  good  faith.  But  we  do  not  understand  that 
such  indulgence  in  a  class  of  exceptional  cases  necessarily 
takes  away  the  right  of  election  where  the  factor  sells  to  him- 
self. The  consignor's  right  to  elect,  of  course,  could  not  be 
exercised  until  the  fact  which  authorized  it  was  known.  The 
judge  left  it  to  the  jury  to  determine  "  when  the  plaintiffs 
learned  the  facts  of  the  sale."  Besides,  the  consignors  did 
not  sue  the  factors  for  the  value  of  the  property;  but,  after 
declining  for  a  time,  finally  elected  to  affirm  the  sale  and 
take  what  the  factors  reported  as  due  to  the  plaintiffs,  and 
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more  than  once — indeed,  up  to  two  days  before — urged  them 
to  receive. 

Exception  4  complains  that  it  was  error  to  charge  the  jury 
that,  '*  if  a  patron  directs  his  factor  to  sell  cotton,  for  instance, 
at  a  certain  time,  and  the  factor  fails  to  do  it,  he  can  hold 
the  factor  to  the  amount  of  the  value  at  the  time  he  directed 
it  sold.  If  the  factor  sells  without  direction  and  consent  of 
the  patron,  just  does  it  of  his  own  account,  then  the  patron 
can  hold  him  liable  for  the  value  of  that  cotton, — the  high- 
est price  for  it  any  time  up  to  the  date  of  demand  for  it,  if  he 
sees  fit."  We  do  not  think  that,  as  a  general  proposition, 
this  was  erroneous.  But  if  it  were  error,  the  defendants  were 
in  no  way  injured  by  it;  for  the  action  was  not  brought  for 
the  value  of  the  property  at  any  particular  time,  but  for  what 
it  had  been  actually  sold  for,  according  to  their  own  report 
repeatedly  made.  In  a  previous  part  of  his  charge  the  judge 
had  already  instructed  the  jury  that  if  the  factors  were  in 
advance  to  Sims  &  Co.,  they  had  a  right  to  sell  his  cotton. 

Exception  5  complains  that  the  judge  "erred  in  not  charg- 
ing as  the  law  of  the  case  that  the  plaintiffs  were  only  entitled 
to  the  price  of  the  cotton  at  the  time  of  demand  or  direction 
to  sell,  and  that  it  was  for  the  jury  to  say  when  that  demand 
or  direction  to  sell  was  made."  From  January  to  April  the 
defendants  insisted  that  the  plaintiffs  should  be  satisfied  to 
take  what  they,  the  defendants,  had  charged  themselves  for 
the  cotton.  Between  the  6th  and  8th  of  April  the  defendants 
suddenly  changed  their  minds,  and  refused  to  give  that  which 
they  had  so  often  proposed,  unless  an  account  for  fifty-four 
dollars  and  eight  cents  for  storage,  insurance,  and  interest, 
from  the  time  of  the  January  sale,  should  be  deducted,  leav- 
ing the  amount  due  one  hundred  seventy-two  dollars  and 
fifty-seven  cents.  Assuming  the  correctness  of  the  defend- 
ants' statement,  that  after  the  cotton  of  plaintiffs  was  sold 
and  they  refused  to  ratify  the  sale,  the  defendants  looked 
around,  and,  for  the  purpose  of  protecting  themselves,  pur- 
chased other  cotton  of  the  same  class  and  amount, — if  this 
be  the  correct  statement,  we  agree  that  the  storage,  insurance, 
interest,  etc.,  upon  that  substituted  cotton  should  not  prop- 
erly be  charged  to  the  plaintiffs,  Sims  &  Co. 

The  judgment  of  this  court  is  that  the  judgment  of  *tha 
circuit  court  be  affirmed. 

Factor's  Power  of  Sale  after  Making  Advances  on  Prinotpal's 
Goods.  —  The  single  fact  that  a  factor  haa  made  advances  will  not  authorize 
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him  to  sell  for  a  less  price  than  that  fixed  by  his  principal:  George  y.  Mc- 
Neil, 7  La.  124;  26  Am.  Dec.  498;  but  he  may  sell  upon  notifying  his  prin- 
cipal to  sell  within  a  reasonable  time:  Blot  v.  Borceau,  3  N.  Y.  78;  51  Am. 
Dec.  345;  Davis  v.  Kobe,  36  Minn.  214;  1  Am.  St.  Rep.  663;  First  Nat.  Bank 
V.  Ege,  109  N.  Y.  120;  4  Am.  St.  Rep.  431,  and  monographic  note  to  Bige- 
low  V.  Walker,  58  Am.  Dec.  160.  At  the  same  place  some  cases  are  givea 
in  which  the  measure  of  damages  for  a  factor's  failure  to  sell  at  the  time 
appointed  by  his  principal  is  discussed.  Neither  custom  nor  the  factor's  in- 
tention to  benefit  his  principal,  will  excuse  him  for  violating  his  instructions: 
Hatcher  v.  Comer,  73  (Ja.  418.  The  measure  of  damages,  where  the  con- 
signee of  goods  who  has  advanced  money  upon  them  and  sells  them  for  a  les» 
price  than  that  fixed  by  the  consignor,  without  notice  to  him,  is  the  differ- 
ence between  the  market  value  of  the  goods  when  sold  and  the  price  for  which 
they  were  sold,  if  the  market  value  has  not  increased  before  suit  brought, 
less  the  amount  of  advances,  returns,  discounts,  and  commissions:  Dalby  r. 
Stearns,  132  Mass.  230. 


CuRNOw  V.  Phcenix  Insurance  Company. 

[37  South  Carolina,  406.] 

Ihsuranck  —  Conflict  of  Laws  —  Place  of  Contract.  —  When  an  insur- 
ance company  having  its  home  office  in  one  state  issues  a  policy  upon 
property  situate  in  another  state  to  a  resident  thereof,  and  through  its 
authorized  agent  therein  as  provided  by  the  policy,  the  contract  of  in- 
surance is  deemed  to  have  been  made  in  the  state  where  the  property  is 
situated,  and  after  loss  thereunder,  and  proof  of  such  loss,  coupled  with 
a  refusal  to  pay,  the  insured  or  his  assignee  may  bring  an  action  to  re- 
cover on  the  policy  in  the  latter  state. 

Insurance  —  Place  of  Contract.  —  When,  by  the  terms  of  an  insurance 
policy,  it  is'  not  binding  unless  countersigned  by  an  agent  residing  at  a 
particular  place,  that  place  must  be  regarded  as  the  place  where  the 
contract  is  made,  and  the  laws  and  usages  of  such  place  must  govern  in 
the  interpretation  of  the  contract. 

Ihsurance  —  Conflict  of  Laws  —  Place  of  Payment. — A  provision  in 
a  policy  of  insurance  that  loss  thereunder  shall  be  paid  sixty  days  after 
due  notice  and  proof  of  loss  have  been  received  at  the  office  of  the  com- 
pany, in  accordance  with  the  terms  of  the  policy,  does  not  stipulate  for 
payment  at  the  "  home  office  "  of  a  foreign  insurer,  but  only  postpones 
payment  until  sixty  days  after  notice  and  proof  of  loss  is  received  at 
that  office. 

/.  N.  Nathans,  for  the  appellant. 
Bryan  and  Bryan,  for  the  appellee. 

McGowAN,  J.  The  defendant  company,  by  its  agents  duly 
qualified  and  authorized  thereto,  executed  its  policy  of  insur- 
ance in  writing,  and  thereby  insured  Mrs.  A.  J.  Levy  against 
loss  or  damage  by  fire,  to  the  amount  of  two  thousand  five 
hundred  dollars,  on  a  stock  of  merchandise,  consisting  prin- 
cipally of  dry  goods,  groceries,  notions,  etc.,  contained  in  the 
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one-story  building  situate  on  south  side  of  Railroad  Avenue 
Street,  in  the  town  of  Blackville,  South  Carolina.  On  Octo- 
ber 18,  1889,  said  stock  of  merchandise  was  totally  destroyed 
by  fire,  of  which  loss  notice  and  proofs  were  given,  and  pay- 
ment demanded  within  the  time  prescribed;  but  the  defend- 
ant corporation  refused  payment  and  denied  liability.  After- 
wards, on  April  22,  1890,  the  said  A.  J.  Levy  duly  assigned 
said  policy  of  insurance  and  all  moneys  due  thereon  to  the 
plaintiff,  Sarah  V.  Curnow,  upon  certain  trusts,  and  for  the 
purposes  in  said  deed  of  assignment  more  particularly  set 
forth;  and  on  May  1.'5,  1890,  the  said  assignee  brought  thi» 
action  against  the  defendant  company  for  the  insurance 
money,  two  thousand  five  hundred  dollars,  in  the  county  of 
Barnwell,  South  Carolina.  The  defendant  company  an- 
swered to  the  merits,  admitting  some  paragraphs  of  the  com- 
plaint and  denying  others.  The  case  seems  to  have  been  in 
the  United  States  court,  but  was  "  remanded "  to  the  state 
court. 

The  cause  came  on  for  a  hearing  before  Judge  Wallace, 
who,  on  motion  of  the  counsel  for  the  defendant,  dismissed 
the  complaint,  "because  it  appears  that  the  plaintiff  is  a 
nonresident  of  this  state,  the  defendant  is  a  foreign  corpora- 
tion, and  the  cause  of  action  did  not  arise  in  this  state,  and 
the  subject  of  the  action  is  not  situated  in  this  state,"  etc. 
Then  the  plaintiff  moved  to  be  allowed  to  amend  her  com- 
plaint, by  adding  thereto  a  copy  of  the  assignment  referred 
to  in  the  complaint,  claiming  that  the  same  would  show  that 
Mrs.  A.  J.  Levy,  a  citizen  of  this  state,  and  the  original 
holder  of  the  policy,  still  has  a  substantial  interest  therein. 
This  motion  was  refused,  on  the  ground  that  the  court,  hav- 
ing no  jurisdiction  of  the  action,  can  make  no  order  in  the 
cause.  At  the  suggestion  of  counsel,  the  judge  stated,  "that 
the  word  '  record '  is  used  to  embrace  only  such  part  of  the 
record  as  was  submitted  to  him  at  the  argument  of  the  mo- 
tion, which  was  the  complaint  and  the  papers  to  which  it 
referred."  The  plaintiff  appeals  to  this  court  from  the  order 
dismissing  the  complaint  herein,  and  from  the  judgment  en- 
tered up  thereon,  and  from  the  order  refusing  the  motion  of 
the  plaintiff  to  amend  the  complaint  herein,  upon  the  follow- 
ing grounds:  — 

1.  Because  the  policy  sued  on  was  issued  by  the  defend- 
ant through  its  agent  in  this  state  on  property  in  this  state, 
where  the  loss  occurred,  and  the  policy  and  the  loss  there- 
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under  was  the  cause  of  action,  and  his  honor,  therefore,  erred 
in  dismissing  the  complaint  for  want  of  jurisdiction. 

2.  That  it  appears  from  the  complaint  and  the  policy  at- 
tached thereto  that  the  assured,  A.  J.  Levy,  was  a  resident  of 
this  state,  the  property  insured  situate  in  this  state,  and  that 
subsequent  to  the  loss,  and  after  proof  of  loss  by  her,  she  as- 
signed her  right  of  action  in  and  upon  certain  uses  and  trusts 
only,  and  the  circuit  judge  erred  in  holding,  that  the  court 
was  without  jurisdiction. 

3.  That,  under  and  by  virtue  of  chapter  37,  sections  1353, 
1354,  of  the  General  Statutes  of  South  Carolina,  the  courts  of 
this  state  have  jurisdiction  of  all  actions  against  foreign  in- 
surance companies  doing  business  in  this  state,  for  liabilities 
incurred  in  this  state,  and  the  action  herein  was  a  liability 
incurred  in  this  state;  and  the  circuit  judge  erred  in  holding 
that  he  did  not  have  jurisdiction. 

4.  That  the  defendant  was  a  foreign  insurance  company 
doing  business  in  this  state,  with  a  duly  authorized  agent, 
upon  whom  service  could  be  made,  as  required  by  chapter  37, 
General  Statutes,  and  upon  whom  service  was  made  in  this 
case;  and  the  liability  upon  which  the  action  herein  was 
brought  having  arisen  upon  a  policy  issued  in  this  state,  upon 
property  situate  within  this  state,  both  at  the  time  of  issuing 
the  policy  and  of  the  loss,  the  circuit  judge  erred  in  holding 
that  the  court  was  without  jurisdiction. 

5.  That  the  circuit  judge  erred  in  holding  that  he  did  not 
have  power  to  grant  the  amendment  asked  for. 

6.  That  the  amendment  asked  for  by  the  plaintiff  was  in 
the  interest  qf  right  and  justice,  and  his  honor,  the  circuit 
judge,  erred  in  not  allowing  the  same. 

Section  423  of  the  Code,  provides  that,  "an  action  against  a 
corporation  by  or  under  the  laws  of  any  other  state,  govern- 
ment, or  country,  may  be  brought  in  the  circuit  court:  1. 
By  any  resident  of  this  state,  for  any  cause  of  action;  2.  By 
a  plaintiff  not  a  resident  of  this  state,  when  the  cause  of  ac- 
tion shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated  within  this  state." 

There  was  interesting  argument  at  the  bar  as  to  whether 
the  provisions  of  chapter  37  of  the  General  Statutes  do  not,  in 
the  case  of  foreign  insurance  companies,  authorize,  by  neces- 
sary implication,  an  action  by  a  nonresident  upon  a  policy  of 
insurance  issued  in  this  state,  through  a  local  agent  estab- 
lished in  the  state,  upon  property  situate  in  this  state,  at  the 
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time  of  insurance  and  loss  thereunder.  It  is  certainly  true 
that  the  chapter  of  the  General  Statutes  referred  to  contains 
8orae  exacting  requirements  as  to  a  foreign  insurance  corpo- 
ration doing  business  in  this  state;  as,  lor  instance,  that  said 
company  must  take  out  a  license  from  the  comptroller  gen- 
eral of  the  state,  and  have  a  reliable  local  agent  in  the  state, 
whose  warrant  of  appointment  shall  continue  valid  and  irre- 
vocable until  another  agent  or  attorney  has  been  substituted, 
so  that  at  all  times,  while  any  liability  remains  outstanding 
there  shall  be  within  the  state  an  agent  or  attorney  as  afore- 
said, and  shall  contain  a  consent,  expressed,  authorizing 
process  of  law,  to  be  served  on  said  agent  or  attorney,  for  all 
liabilities  of  every  nature  incurred  in  this  state  by  said  com- 
pany, etc.  This  would  seem  to  have  in  contemplation  legal 
proceedings  in  this  state  for  all  liabilities  incurred  in  this 
state.  But  we  do  not  think  it  necessary  to  go  into  that  mat- 
ter in  this  case,  and  we  make  no  ruling  upon  the  subject. 

Then  recurring  to  section  423  of  the  Code.  It  is  sometime* 
difficult  to  have  a  clear  view  of  what  is  "  the  subject  of  the 
action."  As  I  understand,  this  is  not  a  simple  money  demand, 
although  in  case  of  recovery  the  amount  is  fixed;  but  an 
agreement  for  the  performance  of  mutual  covenants  as  to  par- 
ticular property.  But,  as  we  think,  it  is  less  difficult  to  de- 
termine whether  the  cause  of  action  arose  within  this  state. 
It  is  obvious  that,  by  the  loss  of  the  goods,  the  proper  proofs, 
and  the  refusal  of  the  defendant  company,  upon  demand,  to 
pay  the  insurance,  the  cause  of  action  had  accrued  before  the 
assignment  of  the  policy  to  the  plaintiff.  If  Mrs.  Levy,  the 
assured,  had  brought  the  action  herself,  no  possible  objection 
could  have  been  made  to  the  jurisdiction,  and  it  seems  to  me 
that  it  would  seem  rather  a  strange  result,  if  the  identical 
cause  of  action  already  accrued  could  not  be  enforced  in  our 
courts  by  one  who  became  the  assignee  of  the  right,  prima- 
rily for  the  purpose  of  saving  a  debt  due  to  herself,  simply  for 
the  reason  that  she  happened  to  be  a  nonresident  of  the  state. 

But  where  did  the  cause  of  action  arise?  "When  a  con- 
tract is  made  in  one  place,  and  to  be  performed  in  another, 
the  cause  of  action  upon  such  contract  arises  at  the  latter 
place":  Rodgers  v.  Mutual  Endowment  Ass^n,  17  S.  C.  410. 
But,  "in  the  absence  of  anything  indicating  the  contrary,  the 
place  of  the  making  of  a  contract  is  presumably  that  of  its 
performance  by  the  law  whereof  it  is  to  be  interpreted  and  its 
effect  defined":  Bishop  on  Contracts,  sec.  1391.     Where  was 
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this  contract  of  insurance  made?  Most  certainly,  in  the  state 
of  South  Carolina;  the  property  insured  was  situate  in  South 
Carolina,  the  owner  of  it  lived  in  South  Carolina,  and,  so  far 
as  appears,  was  never  out  of  the  state,  her  negotiations  for  in- 
surance having  been  with  the  agent  of  the  defendant  company, 
located  and  authorized  by  law  to  do  business  in  this  state. 
It  is  true,  that  the  printed  policy  was  issued  from  the  "  home 
office  "  of  the  company  at  Hartford,  Connecticut,  but  it  was 
not  delivered  in  Connecticut,  the  policy  itself  declaring,  "  that 
it  should  not  be  valid  until  countersigned  by  the  authorized 
agent  of  the  company  at  Blackville,  South  Carolina."  In  ac- 
cordance with  this  condition,  the  policy  was  "Countersigned 
at  Blackville,  February  22,  1889,"  (signed)  R.  M.  Mixon, 
agent.  We  think  that  the  delivery  of  this  policy  at  Barnwell, 
South  Carolina,  by  their  authorized  agent,  for  and  in  behalf 
of  the  company,  was  the  contract  of  insurance,  and  that  it 
was  made  in  South  Carolina,  and  that  being  breached  here, 
the  cause  of  action  arose  in  South  Carolina.  "  If,  however, 
by  the  terras  of  the  policy,  it  is  not  to  be  binding  unless  coun- 
tersigned by  an  agent  resident  at  a  particular  place,  that  place 
must  be  regarded  as  the  place  where  the  contract  is  made,  and 
the  laws  and  usages  of  that  place  must  govern  in  the  inter- 
pretation of  the  contract":  May  on  Insurance,  sec.  66  and 
authorities. 

It  is  insisted,  however,  that  by  the  express  stipulations  of 
the  policy,  the  insurance,  in  case  of  loss,  was  to  be  paid  at  the 
"home  office"  of  the  defendant  corporation;  and,  therefore, 
in  that  respect,  the  case  is  like  that  of  Itodgers  v.  Mutual  En* 
dowment  Asa^n,  17  S.  C.  410.  We  think  this  view  is  founded 
on  a  misconstruction  of  the  policy.  The  paragraph  of  the 
policy  that  is  relied  on  reads  as  follows:  "  And  to  be  paid  to 
the  assured,  or  the  assured's  legal  representatives,  sixty  days 
after  due  notice  and  satisfactory  proof  of  the  same  have  been 
received  at  this  office,  in  accordance  with  the  terms  of  this 
policy  hereinafter  mentioned."  The  only  reference  here  made 
to  the  payment  of  the  insurance  was  as  to  whom  the  payment 
should  be  made,  and  to  the  time  —  sixty  days  after  notice 
and  satisfactory  proof  of  the  same  should  be  received  at  their 
office,  etc.  It  is  manifest  that  the  mention  of  their  office 
referred  only  to  the  receipt  of  the  notice  and  proofs;  and  if 
confirmation  of  this  were  necessary,  it  is  found  in  the  words 
which  immediately  follow,  "in  accordance  with  the  terms  of 
the  policy  hereinafter  mentioned  ";  which  could  not  appro- 
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priately  apply  to  payment,  but  to  the  particular  instructioM 
contained  in  the  policy  as  to  notice  and  manner  of  proof.  We 
think  the  policy  contains  no  stipulation  that  the  insurance, 
in  case  of  loss,  was  to  be  paid  at  the  "  home  office,"  Hartford, 
Connecticut,  and  that  this  case  differs  essentially  in  several 
respects  from  that  of  Eodgers  v.  Mutual  Endowment  Ass^n,  17 
S.  C.  410. 

In  the  case  of  Central  R.  R.  etc.  Co.  v.  Georgia  etc,  Co.,  32 
S.  C.  319,  both  the  plaintiff  and  defendant  were  foreign  cor- 
porations or  companies,  but  it  appeared  that  there  was  a  con- 
tract to  do  work  on  a  railroad,  part  of  which  was  in  South 
Carolina  and  part  not;  and  it  was  held  that  as  to  work  done 
in  South  Carolina,  the  cause  of  action  arose  in  this  state.  la 
that  case,  the  chief  justice,  in  delivering  the  judgment  of  the 
court,  said:  "Under  this  state  of  facts,  we  cannot  say  that 
the  circuit  court  erred  in  holding,  that  the  cause  of  action  in 
this  case,  to  large  extent,  arose  in  this  state  (as  to  the  work 
done  in  this  state),  and  hence  this  action,  as  well  as  the  at- 
tachments issued  in  aid  thereof,  may  be  sustained,  to  the 
extent  at  least,  which  these  plaintiffs  may  be  able  to  show  at 
the  trial,  that  they  have  a  cause  of  action  which  arose  in  this 
state,"  etc.  We  think  the  cause  of  action  in  this  case  arose 
within  this  state,  and  that  it  was  error  to  dismiss  the  com- 
plaint for  the  want  of 'jurisdiction. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  remanded  for  such  pro- 
ceedings as  may  be  necessary  to  carry  out  the  conclusions 
herein  announced.  

CoNFLiOT  or  Laws  —  Lex"  Looi  Contractus.  —  Place  Whehb  Con- 
TRACT  13  Deemed  to  have  been  Made:  See  generally  note  to  Ford  r. 
Buckeye  State  Ins.  Co.,  99  Am.  Dec.  668-675,  especially  p.  671,  where  insur- 
auce  contracts  are  discussed,  and  several  cases  are  cited  to  the  point  that,  if 
the  agent  of  a  foreign  insurance  company  is  required  to  countersign  the 
policy  before  delivery,  the  contract  is  controlled  by  the  law  of  the  state  in 
which  the  agent  delivers  it:  Cromwell  v.  Royal  Canadian  Ins.  Co.,  49 
Md.  366;  33  Am,  Rep.  258.  A  contract  concerning  personalty  should  or- 
dinarily be  construed  according  to  the  laws  of  the  country  with  reference 
to  which  it  was  made:  Richardson  v.  De  Oiverville,  107  Mo.  422;  28  Am.  St. 
Rep.  426;  and,  in  the  absence  of  evidence,  it  will  be  presumed  that  the  resi- 
dence of  a  party  to  the  contract  is  at  the  place  where  the  contract  was  madet 
Taylor  y.  Sharp,  108  N.  0.  377. 
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BoMAB  V,   Means. 

[37  SOXTTH  Cabolina,  520.] 

Cbkditor's  Bu.l  —  Parties.  —  Several  and  Separate  Judgment  Cbkdi< 
TORS  may  unite  as  plaintiffa  in  one  bill  to  have  alleged  fraudulent  con* 
veyancea  executed  by  their  common  debtor  set  aside  as  in  fraud  of  their 
rights. 

Demurrers  Admit  all  Facts  Properly  Alleged,  and  the  sufficiency  of 
the  complaiut  must  be  decided  on  the  facts  as  alleged. 

Fraudulent  Conveyances  —  Parties  to  Action  to  Set  Aside. — In  an 
action  to  set  aside  conveyances  as  fraudulent  as  against  creditors, 
the  original  grantee,  through  whom  such  conveyances  passed,  bat  who 
has  no  legal  or  equitable  interest  under  them,  is  not  a  necessary  party. 

Fkaudulent  Conveyances. — Joinder  op  Causes  op  Action  to  Set 
Aside  different  conveyances  and  transactions  with  different  persons  at 
several  different  transfers,  made  by  a  debtor  with  the  design  of  defraud- 
ing  his  creditors,  may  be  attacked  by  them  in  one  action. 

W.  W.  Thomson,  for  the  appellant. 

Carlisle  and  Hydrick,  for  the  appellee. 

McGowAN,  J.  This  is  an  action  to  set  aside  certain  con- 
veyances, mortgage,  bill  of  sale,  confession  of  judgment,  etc., 
as  fraudulent  as  to  creditors.  The  complaint  is  long,  and, 
among  other  things,  substantially  states,  that  the  plaintiff  and 
others  have  judgments  obtained  at  different  times  against 
Albert  G.  Means,  Sr.;  that  on  April  12,  1888,  three  of  the 
judgments'  creditors,  viz.,  William  T.  Russell,  J.  A.  Lee  and 
Son,  and  Andrew  Holtzhouser,  obtained  their  judgments  in 
Spartanburg  County;  that  no  part  of  either  of  them  has 
been  paid;  that  the  executions  of  the  two  last-named  credi- 
tors have  been  long  since  returned  "unsatisfied,"  and  that 
the  debtor,  Albert  G.  Means,  is  utterly  insolvent.  The  judg- 
ments were  "  transcripted  "  to  Union  County,  in  which  the 
debtor  owns  a  valuable  plantation.  Certain  personal  prop- 
erty was  levied  by  the  sheriff,  whereupon  the  defendants  (ex- 
cept H.  F.  Means  and  Albert  G.  Means,  Sr.),  who  are  the 
children  of  the  debtor,  A.  G.  Means,  instituted  proceedings 
against  the  sheriff,  claiming  that  the  property  levied  belonged 
to  them,  under  a  bill  of  sale  to  be  hereafter  more  particularly 
mentioned.  The  judgment  creditors,  in  the  sheriff's  name, 
defended  the  suit,  on  the  ground  that  the  aforesaid  bill  of 
sale  was  fraudulent  and  void.  The  contest  resulted  in  favor 
of  the  judgment  creditors,  and  from  the  decision  an  appeal 
is  now  pending.  That  on  March  4,  1889,  the  debtor,  Albert 
G.  Means,  Sr.,  executed  to  his  brother,  H.  F.  Means,  a  mort- 
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gage  on  a  lot  in  the  city  of  Spartanburg,  nominally  to  secure 
the  payment  of  a  large  note,  as  to  which,  plaintiflFs  are  in- 
formed, that  payments  have  been  made,  and  that  there  is  an 
agreement  whereby  the  brother,  H.  F.  Means,  is  to  accept  a 
particular  sum  in  full  satisfaction  of  the  whole  debt;  that 
plaintiflFs  are  informed  that  on  December  30,  1887,  the  said 
defendant,  A.  G.  Means,  Sr.,  being  then  insolvent,  with  the 
intent  to  evade  the  provisions  of  the  assignment  act,  made  to 
one  Robert  Beaty,  Sr.,  who  was  his  father-in-law,  a  mortgage 
to  secure  an  alleged  debt  of  six  thousand  dollars  on  the  lot 
before  described,  and  also  a  bill  of  sale  of  all  his  personal 
property,  and  also  a  confession  of  judgment  for  eight  thou- 
sand two  hundred  fifty-four  dollars  and  forty-one  cents; 
which  said  instruments,  together  with  the  liens  previously 
given,  far  more  than  cover  the  balance  of  all  the  property 
then  owned  by  the  said  debtor;  tliat  each  of  the  aforesaid 
instruments  were  immediately  assigned  by  the  said  Robert 
Beaty,  Sr,,  to  the  defendants,  who  are  the  children  of  the  said 
A.  G.  Means,  Sr.,  and  the  grandchildren  of  the  said  Robert 
Beaty;  that  the  debts  alleged  to  have  been  due  to  the  said 
Robert  Beaty,  and  for  which  the  said  mortgage,  bill  of  sale, 
and  confession  of  judgment  are  alleged  to  have  been  given, 
were  and  are  wholly  pretensive  and  fraudulent,  etc.;  that  the 
defendant,  H.  P.  Means,  sold  the  aforesaid  lot,  mortgaged  for 
ten  thousand  eight  hundred  dollars,  for  more  than  enough  to 
pay  the  debt  due  to  him,  and  the  defendants  (except  as  be- 
fore excepted)  claim  the  surplus  proceeds  of  said  sale,  etc. 
Whereupon  the  plaintiffs  pray  for  an  order  enjoining  the  de- 
fendant, H.  F.  Means,  from  paying  the  surplus  proceeds  of 
sale  to  any  of  the  defendants,  and  that  he  be  required  to  pay 
the  same  into  this  court,  to  be  applied  to  the  liens  upon 
said  property  according  to  their  priority;  and  that  the  mort- 
gage, bill  of  sale,  and  confession  of  judgment  given  to  Robert 
Beaty,  Sr.,  by  A.  G.  Means,  and  assigned  to  the  defendants 
named  herein,  be  adjudged  fraudulent  and  void,  and  set 
aside,  etc. 

The  defendants  (except  H.  F.  Means)  demurred  to  the 
complaint,  as  we  understand  it,  upon  three  grounds:  1. 
That  the  executions  upon  the  judgments  of  William  T.  Rus- 
sell, Jane  Holtzhouser,  as  administratrix,  and  J.  A.  Lee  and 
Son,  were  duly  levied  by  the  sheriff  of  Union  County,  who 
hath  made  no  return  to,  and  no  proper  proof  of,  the  disposi- 
tion of  said  liens;    2.  That  there  is  a  defect  of  parties  de- 
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fendant  and  nonjoinder  of  Robert  Beaty,  Sr.,  the  original 
grantee,  who  for  value  assigned  in  part  to  Baid  defendants, 
except  H.  F.  Means,  the  bill  of  sale,  and  the  confession  of 
judgment,  alleged  to  be  fraudulent  and  void  in  the  com- 
plaint; 3.  That  several  causes  of  action  have  been  improp- 
erly united  —  one  being  for  the  distribution  of  an  alleged  sur- 
plus fund,  another  for  the  cancellation  of  a  bill  of  sale  and 
mortgage  given  by  A.  G.  Means  to  Eobert  Beaty,  and  by  the 
latter  assigned,  as  alleged  in  the  com})laint,  and  yet  another 
for  the  cancellation  of  a  confession  of  judgment  made  by 
A.  G.  Means,  Sr.,  to  Robert  Beaty,  Sr.,  and  by  him  assigned, 
as  alleged  in  the  complaint. 

His  honor.  Judge  Fraser,  overruled  the  demurrer,  and  fur- 
ther ordered  that  such  of  the  defendants  as  had  not  heretofore 
answered  have  leave  to  answer  the  complaint  within  twenty 
days  from  the  written  notice  of  this  order.  The  defendants 
appealed  upon  several  grounds,  which,  as  we  understand 
them,  are  as  follows:  — 

"1.  That  his  honor  erred  in  assuming  that  the  defect  of 
parties,  as  alleged  in  the  demurrer,  was  really  an  allegation 
that  there  is  a  n)i8Joinder  of  parties  plaintiffs."  If  the  assump- 
tion of  the  circuit  judge  was  wrong  we  are  not  sure  that  we 
understand  clearly  the  precise  point  intended  to  be  made  by 
the  first  ground  of  demurrer.  Four  several  judgment  cred- 
itors united  as  plaintiffs  to  bring  an  action  in  equity,  to  set 
aside  certain  mortgages,  bills  of  sale,  and  a  judgment  con- 
fessed, alleged  to  be  fraudulent  and  void  as  to  creditors.  It 
is  true  that  such  a  proceeding,  called  a  creditors'  bill,  is  usu- 
ally brought  in  the  name  of  one  creditor  for  himself  and  such 
others  as  will  come  in  and  contribute  to  the  expenses.  But  I 
do  not  understand  that  where  several  judgment  creditors  go 
on  the  record  as  plaintiffs,  it  is  a  misjoinder  of  plaintiflFs,  of 
which  the  defendant  debtor,  or  those  who  claim  under  him, 
have  any  right  to  complain.  The  judgment  creditors  do  not 
thereby  make  themselves  partners  with  the  other  creditors,  or 
claim  that  they  have  a  joint  interest  in  the  cause  of  action, 
but  that,  as  creditors,  they  are  separate  and  distinct,  having 
an  interest  in  common  to  set  aside  fraudulent  conveyances  of 
their  common  debtor,  which  stand  in  the  way  of  their  being 
paid  according  to  their  respective  priorities. 

"  2.  Because  his  honor  erred  in  assuming  that  the  mere  al- 
legation of  the  insufficiency  of  the  levy  was  competent  and 
sufficient  evidence  to  dispose  of  said  levy,  and  to  rebut  the 
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legal  presumption  of  satisfaction  arising  from  the  levy.**  It 
seems  to  have  been  overlooked  that  the  case  was  not  being 
tried  on  its  merits,  but  the  only  question  was  whether  the 
judge  should  sustain  the  demurrer,  which  from  its  very  legal 
character  admitted  the  statement  of  facts  as  contained  in  the 
complaint.  The  inquiry  was  not  for  "  evidence,"  but  "  alle- 
gations." It  was  alleged  distinctly  that  nothing  had  been 
paid  on  any  of  the  executions,  and  that,  in  fact,  at  least  two 
of  them  had  been  returned  "unsatisfied." 

3.  Because  his  honor  erred  in  not  holding  that  Robert 
Beaty,  the  original  grantee,  is  not  a  necessary  party  to  the 
action.  Beaty  was  not  the  debtor,  but,  as  alleged,  the  grand- 
father of  most  of  the  defendants,  and,  as  alleged,  some  of  the 
fraudulent  conveyances  passed  through  him  merely  to  pro- 
mote and  forward  the  general  scheme  of  defeating  the  cred- 
itors of  his  son-in-law.  Means.  Beaty  had  no  legal  or  equitable 
interest,  and  was  not  a  necessary  party:  See  Irby  v.  Henry, 
16  S.  C.  617,  and  authorities. 

4.  The  other  exceptions  complain,  "that  the  judge  erred  in 
not  holding  that  several  causes  of  action  were  improperly 
united  in  the  complaint."  We  agree  with  the  circuit  judge 
that  while  there  were  several  different  transactions  with  differ- 
ent persons  and  at  different  times,  there  was,  in  fact,  but  one 
cause  of  action, — that  which  arises  from  the  right  of  the  cred- 
itors to  have  the  property  of  their  debtor  applied  to  the  pay- 
ment of  their  debts,  which  right,  as  alleged,  all  the  defendants 
were  assisting  to  defeat,  by  placing  his  property  beyond  the 
reach  of  his  creditors.  One  of  the  most  useful  and  wholesome 
principles  of  equity  is,  that  being  averse  to  doing  things  by 
halves,  it  delights  in  rendering  complete  justice.  See  the 
case  of  State  v.  Foot,  27  S.  C.  340,  where  it  was  held,  "  that  a 
judgment  creditor  may  bring  his  single  action  to  vacate  mort- 
gages fraudulently  executed  by  his  debtor  at  one  time,  and 
an  assignment  for  the  benefit  of  creditors  fraudulently  and 
collusively  executed  by  this  same  debtor  at  another  time. 
This  is  but  one  cause  of  action,  the  attempted  fraudulent  dis- 
position by  all  the  defendants  of  the  debtor's  property  to  de- 
feat the  plaintiffs'  claim  ":  See  the  authorities  there  cited  by 
the  chief  justice  in  delivering  the  judgment. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

Fraudulent  Convey akobs,  Surr  to  Set  Aside  —  Parties  Plaththt. 
Unconnected  parties  may  unite  in  a  suit,  if  there  is  one  connected  interest 
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among  them  all  centering  in  the  point  in  issue  in  the  case:  Fellows  v.  FellotoHf 
4  Oow.  682;  15  Am.  Dec.  412.  Therefore  a  bill  is  not  multifarious  in  which 
the  complainants  are  creditors  of  the  same  party  and  seeking  to  subject  tht 
same  fund  to  their  claims:  Comstock  v.  Rayford,  1  Smedes  &  M.  423;  40  Am. 
Dec.  102.  See,  generally,  note  to  Hagerman  ▼.  'Budianan,  14  Am.  St.  Bepw 
739. 

Demurrers  Admit  All  Facts  Propbrlt  Pleaded:  Supply  Ditch  Oo.  t. 
Elliott,  10  Col.  327;  3  Am.  St.  Rep.  586;  Manning  v.  Pippen,  86  Ala.  357;  11 
Am.  St.  Rep.  46. 

Fraudulent  Convbyanobs,  Suit  to  Set  Aside  —  Parties  Dbtbndaht. 
The  rule  that  one  who  has  no  legal  or  equitable  interest  in  the  property  con* 
veyed  is  not  a  necessary  party  is  applied  in  a  case  where  a  creditor  seeks  to 
subject  to  the  payment  of  a  debt  due  to  him  the  land  fraudulently  conveyed 
by  a  deceased  debtor.  To  such  an  action  the  heirs  of  the  debtor  are  not 
necessary  parties:  Smith  v.  Orim,  26  Pa.  St.  95;  67  Am.  Deo.  400.  So,  too, 
the  holder  of  a  bill  may  maintain  a  suit  to  set  aside  a  fraudulent  conreyanoo 
executed  by  the  indorser,  without  joining  the  maker  or  drawer  as  defendant* 
McOhee  v.  Importers'  etc.  NaL  Bank,  93  Ala.  192. 

Equitt  Pleading.  —  A  Bill  is.  not  Multifarious  which  unites  tw» 
good  causes  arising  out  of  the  same  transaction,  all  the  defendants  being  in* 
terested  in  the  same  claim  of  right,  and  relief  of  the  same  general  character 
being  asked  in  relation  to  each:  Varick  v.  SmitJi,  1  Paige,  137;  28  Am.  Dec. 
417.  Thus  a  bill  to  set  aside  deeds  of  gift  made  at  various  times  to  the  de- 
fendants, the  children  of  the  debtor,  is  not  objectionable  for  multifariousnesat 
WilUams  ▼.  Neel,  10  Rich.  Bq.  338;  73  Am.  Dec.  94.  So,  too,  if  real  estato 
is  conveyed  to  one  person  for  a  valuable  consideration,  which  is  paid  by  an- 
other, for  the  purpose  of  avoiding  the  latter's  creditors,  the  creditors  may 
ha7e  a  complete  remedy  in  one  action:  Lindi^  v.  CroUt  31  Ind.  106;  99  Ab. 
Dec  CIO. 
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Pabtnbbship  in  Lands.  —  Whether  land  belonging  to  a  firm  or  eonreyad 
to  a  firm  is  to  be  considered  as  part  of  the  partnership  stock  depends  on 
the  intention  of  the  parties,  to  be  ascertained  from  their  acts  or  their 
agreements,  express  or  implied.  Land  may  be  made  part  of  the  part* 
nership  stock  under  a  parol  agreement  of  tlie  partners. 

Pabtnbrship  in  Lands. — When  real  estate  is  part  of  the  partnership  effects, 
it  is  to  be  treated  in  equity,  to  all  intents  and  purposes,  as  a  part  of  th« 
partnership  funds  and  held  subject  to  all  the  equitable  rights  and  liena 
of  the  partners  which  would  apply  to  it  if  it  were  personal  estate. 

A  Parol  Partition  of  Lands  is  Valid. 

Partnership  Lands,  Parol  Convetance  by  Onk  Partnkr  to  thb  Otheb. 
If  the  property  of  a  partnership  consists  of  real  and  personal  estate,  and 
the  partners  settle  their  business  and  dissolve  their  partnership,  agree* 
ing  that  one  of  them  shall  have  the  real  and  the  other  the  personal  prop* 
erty,  and  such  agreement  is  followed  by  the  taking  and  keeping  of  the 
personal  property  by  the  partner  to  whom  it  is  thus  allotted,  this  is 
equivalent  to  a  parol  partition  of  the  lands,  and  vests  the  title  thereto 
in  the  partner  by  whom  it  was  to  be  retained. 

Vbndor  and  Vendee  —  Purchasers  with  Notice.  —  If  one  purchasing  land 
standing  of  record  in  the  names  of  two  persons  is  informed  before  the 
purchase  that  one  of  such  persons,  or  his  grantee,  claimed  the  whole  of 
such  land,  the  purchase  must  be  regarded  as  snbject  to  such  claim,  and 
therefore  liable  to  be  defeated  by  proof  that  the  land  had  been  acquired 
by  the  two  persons  as  partners,  and  had  been  set  aside  to  one  of  them 
on  a  settlement  of  their  partnership  business. 

L.  J.  FarraVy  for  the  appellant. 

Croft  and  Crofty  and  J.  M.  Blanding,  for  the  appellee. 

Hobby,  P.  J.,  Section  A.    This  suit  was  brought  by  A.  Man- 
delbaum  on  the  fourth  day  of  March,  1889,  against  B.  Mur- 
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rell,  to  recover  the  land  described  in  the  petition  as  a  tract  of 
two  hundred  five  acres  out  of  the  Joshua  Graham  league 
and  labor  survey. 

The  defendant  disclaims  as  to  one  half  of  the  two  hundred 
and  five  acres,  and  defends  as  to  the  remaining  half,  and 
alleges  that  he  and  plaintiff  are  tenants  in  common  as  to  the 
entire  tract,  and  prays  for  partition,  etc. 

The  cause  was  tried  by  the  court  without  a  jury,  and  the 
presiding  judge  filed  his  conclusions  of  fact  and  law,  and 
rendered  judgment  for  plaintiff.  The  defendant  Murrell  ap- 
peals. 

James  A.  Graham  is  the  common  source  of  title.  He 
conveyed  the  land  in  dispute,  two  hundred  five  acres,  to 
Simon  and  Brash  on  Maj'  18,  1862,  Simon  and  Brash  was  a 
mercantile  firm,  engaged  in  business  in  Springfield,  Lime- 
stone County,  Texas.  The  firm  had  been  so  engaged  from 
1856  to  1860,  when  it  was  dissolved  by  mutual  consent.  Ac- 
cording to  the  testimony  of  Simon,  the  property  or  assets  of 
the  firm  were  divided  between  them.  It  consisted  of  the  land 
in  controversy,  a  house  and  lot  in  Springfield,  a  land  certifi- 
cate, some  horses,  sheep,  and  cattle,  and  about  eight  thousand 
dollars.  Brash,  so  testified  Simon,  desired  to  leave  the  coun- 
try, and  it  was  agreed  that,  he  should  take  the  money,  eight 
thousand  dollars,  and  Simon  was  to  take,  and  did  take,  the 
balance  of  the  firm  property  as  his  own,  and  agreed  to  pay, 
and  did  pay,  the  firm  debts,  amounting  to  seven  hundred  or 
eight  hundred  dollars.  Brash  left  the  country  in  1864,  and 
never  returned.  No  deed  or  conveyance  in  writing  was  exe- 
cuted by  him  to  Simon. 

Plaintiff  then  introduced  in  evidence  deed  from  B.  Simon, 
who  was  a  member  of  said  firm,  to  A.  L.  Steele,  dated  April 
5,  1872,  filed  for  record  April  18,  1872,  conveying  all  of  said 
land  to  Steele. 

Deed  from  said  Steele  to  Henry  Simon  to  this  land,  dated 
January  5,  1874,  recorded  January  15,  1874.  Deed  from 
Henry  Simon  to  plaintiff  Mandelbaum,  dated  March  3,  1880, 
conveying  this  land.  Deed  from  other  heirs  of  B.  Simon, 
dated  March  17,  1888,  conveying  their  interest  in  the  land  to 
plaintiff.  The  foregoing  deeds  recite  that  the  land  was  con- 
veyed on  May  18,  1862,  to  Simon  and  Brash. 

Defendant  introduced  power  of  attorney  and  deed  from 
Louis  Brash  (one  of  the  firm  of  Simon  and  Brash)  to  W.  C. 
Day  and  John  G.  Kirksey,  dated  April  19,  1888,  recorded 
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May  7,  1888.  This  conveyance  authorizes  them  to  take  pos- 
eession  of  and  sell,  etc.,  one  half  of  said  two  hundred  five 
acres  of  land,  and  conveying  to  them,  in  consideration  of  cer- 
tain services,  etc.,  one  half  of  one  half  of  said  two  hundred 
five  acres. 

Deed  from  said  Brash  to  his  remaining  interest  in  the  land, 
and  other  lands,  for  a  consideration  of  seven  hundred  fifty 
dollars,  dated  June  6,  1888,  recorded  in  Limestone  County, 
June  19,  1888. 

Deed  from  Day  and  Kirksey  to  defendant  B.  D.  Murrell, 
conveying  one  half  of  the  two  hundred  five  acres  in  dispute, 
dated  November  2,  1888. 

Brash  testified  at  great  length  about  the  dissolution  of  the 
partnership  and  the  circumstances  under  which  he  left 
Springfield  in  1864.  He  denied  that  the  property  of  the 
partnership  was  divided,  as  stated  by  Simon.  He  said  the 
money  (about  five  thousand  dollars)  was  equally  divided, 
and  the  balance  of  the  property,  including  this  land,  re- 
mained there  as  the  property  of  Simon  and  Brash.  The  as- 
sets of  the  firm  consisted  of  about  ten  bales  of  cotton,  some 
merchandise,  one  hundred  fifty-two  head  of  horses,  four 
hundred  head  of  sheep,  some  other  personal  property,  besides 
five  thousand  dollars  in  money  and  the  real  estate.  All,  ex- 
cept the  money,  remained  in  the  possession  of  Simon  when  he 
left,  in  1864,  and  one  half  of  it  was  his  (Brash's).  No  agree- 
ment was  made  concerning  the  property.  He  testified  to 
having  paid  the  firm  debts  in  New  York  of  seven  hundred  or 
eight  hundred  dollars. 

The  defendant  proved,  that  in  May,  1888,  the  attorney  or 
agent  of  plaintiflF  came  to  Limestone  County,  and  proposed  to 
eell  plaintifi''s  interest  or  buy  Brash's  title.  That  he  claimed 
only  one  half  of  the  land  as  plaintiff's.  At  that  time  Day 
and  Kirksey  held  Brash's  power  of  attorney  to  one  half  in- 
terest only  of  Brash.  Their  purchase  of  said  Brash's  remain- 
ing interest  (one  fourth)  in  the  two  hundred  five  acres  was 
in  June,  1888.  Had  no  notice  of  plaintifi''s  claiming  any 
more  when  they  purchased,  in  June,  1888. 

They  examined  the  county  records  March  14,  1888,  and 
found  deed  from  Graham  to  Simon  and  Brash,  B.  Simon  to 
Steele,  Steele  to  H.  Simon,  H.  Simon  to  plaintiff.  These  last- 
named  deeds  conveyed  the  entire  tract,  together  with  other 
lands,  etc.    This  land  ,was  then  unoccupied.     Brash  gave 
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them  a  power  of  attorney,  and  authorized  them  to  recover  the 
land,  etc. 

Day  and  Kirksey,  on  March  9,  1888,  saw  B.  Simon  and  his 
eon  Henry  Simon,  who  refused  to  discuss  the  matter.  B.  Si- 
mon stated  that  he  had  sold  all  of  the  land,  as  he  had  a  right 
to  do. 

Day  and  Kirksey  purchased  Brash's  one-half  interest  for 
seven  hundred  fifty  dollars.  They  conveyed  to  appellant, 
B.  D.  Murrell,  who  was  in  possession;  when  this  suit  was 
brought;  but  it  does  not  appear  that  he  paid  anything  for  it. 

Barry,  appellee's  agent,  testified,  that  when  he  went  to 
Limestone  County  to  look  after  appellee's  land,  he  told  Day 
and  Kirksey  that  Mandelbaum  claimed  all  of  the  two  hun- 
dred five  acres. 

The  court  found  that  the  land,  with  other  property  belong- 
ing to  the  firm  of  Simon  and  Brash,  and  constituting  the 
entire  assets  of  the  partnership,  was  divided  between  them  on 
the  dissolution  of  the  firm  in  1864;  Brash,  according  to  the 
agreement  then  entered  into  by  them,  taking  the  money,  and 
Simon  taking  all  of  the  remaining  property,  including  that 
in  controversy,  and  assuming  the  payment  of  the  firm's  debts. 
Tliis  agreement  was  verbal.  But  under  it  Brash  received  the 
eight  thousand  dollars  and  left  the  state,  and  Simon  sold 
some  of  the  property  and  paid  the  debts  amounting  to  seven 
hundred  dollars.  He  remained  in  control  of  the  assets  of  the 
firm,  and  paid  taxes  on  the  land  until  he  sold  it.  That  Brash 
for  twenty-five  years  made  no  claim,  and  in  1888,  for  value, 
conveyed  his  interest  to  Day  and  Kirksey.  Before  their  pur- 
chase, they  knew  from  the  records  that  plaintiflF  claimed  the 
whole  tract  under  Simon.  They  sold  to  defendant  Murrell, 
but  there  is  no  proof  of  the  payment  of  a  valuable  consider- 
ation by  him. 

Upon  these  facts  the  conclusions  of  law  found  by  the  court 
were,  that  the  verbal  agreement  or  division  of  the  property 
between  Simon  and  Brash,  to  the  efi'ect  that  the  latter  would 
take  the  money  of  the  partnership  and  the  former  the  balance 
of  the  property,  was  valid,  the  land  being  in  equity  treated  as 
mere  personalty  upon  settlement  between  partners,  and  that 
it  therefore  became  the  separate  property  of  Simon. 

The  court  found,  also,  that  if  such  agreement  was  not  valid, 
still  the  interest  in  the  partnership  land  would  not  be  an  un- 
divided one  half,  but  one  half  of  the  balance,  according  to 
value,  after  settlement  between  the  partners,  each  accounting 
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for  all  money  and  advances  received  by  him;  and  that  the 
partner  receiving  as  much  or  more  than  his  pro  rata  of  the 
assets  of  the  firm  in  money  or  otherwise,  would  not  be  enti- 
tled to  any  of  the  balance  of  the  assets;  and  as  Brash  received 
eight  thousand  dollars  in  gold,  which  was  equal  in  value  to 
the  balance  of  the  property,  Simon  was  in  equity  entitled  to 
the  latter. 

Judgment  was  therefore  rendered  for  plaintiff. 

The  important  questions  in  the  case  are:  — 

1.  Whether  the  land  in  controversy  was  partnership  prop- 
erty of  the  firm  of  Simon  and  Brash,  with  the  legal  incidents 
resulting  therefrom,  or  did  they  hold  it  as  tenants  in  com- 
mon. 

2.  Whether  a  parol  conveyance  of  one  partner's  interest  in 
the  land  is  valid  when  made  to  the  other  partner  in  the  set- 
tlement of  the  partnership  affairs  and  the  division  of  all  the 
assets  of  the  firm  upon  the  dissolution  of  the  partnership  by 
mutual  consent. 

Tli' ""  is  sufficient  evidence,  we  think,  to  support  the  court's 
finding  of  fact  that  this  land  was  the  partnership  property  of 
the  firm  of  Simon  and  Brash. 

"Whether  land  belonging  to  the  firm,  or  conveyed  to  the 
firm,  is  to  be  considered  as  part  of  the  partnership  stock,"  it 
is  said,  "will  depend  on  the  intention  of  the  partners,  to  be 
ascertained  from  the  acts  or  agreements,  either  express  or 
implied." 

It  may  be  made  to  be  a  part  of  the  partnership  stock  by 
parol  agreement  of  the  partners:  Arnold  v.  Wainwrighty  6 
Minn.  358;  80  Am.  Dec.  450.  The  land  was  acquired  during 
the  existence  of  the  partnership  and  in  the  firm  name.  This 
alone,  however,  it  has  been  held,  is  not  sufficient  to  establish 
the  fact:  Alkire  v.  Kahle,  123  111.  499;  5  Am.  St.  Rep.  540. 

The  testimony  of  Simon  and  that  of  Brash  shows  that  it 
was  regarded  by  them  as  a  part  of  the  partnership  stock.  As 
assets  of  the  firm,  it  was  divided  between  them.  In  the  case 
cited  and  relied  on  by  appellant,  it  is  said  in  the  opinion: 
.  .  .  .  "  There  was  no  evidence  that  the  land  was  appropri- 
ated to  any  purposes  of  the  partnership All  that  ap- 
pears in  this  respect,  aside  from  the  description  in  the  deed, 
is  that  Abbott  and  Robinson,  in  giving  their  testimony  herein, 
some  five  years  after  the  dissolution  of  the  partnership,  in 
enumerating  the  assets,  etc.,  class  this  land  among  them." 

In  addition  to  this  evidence  in  the  case  before  us,  the  testi- 
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mony  of  Simon  and  Brash  shows  that  they  treated  this  land 
as  stock  of  the  partnership;  and  it  was  appropriated  by  them 
in  the  division  to  partnership  purposes  when  it  was  allotted, 
with  other  property  of  the  firm,  to  Simon  to  pay  and  dis- 
charge partnership  debts. 

"  Each  partner  is  entitled  to  regard  the  whole  estate  as 
held  for  his  indemnity  as  against  the  joint  debts  and  as 
security  for  the  ultimate  balance  which  may  be  due  him  for 
his  own  share  of  the  partnership  effects":  Arnold  yf.  Wain- 
Wright,  6  Minn.  358;  80  Am.  Dec.  450. 

"  When  real  estate  is  a  part  of  the  partnership  effects,  it  is 
to  be  treated  in  equity  to  all  intents  and  purposes  as  a  part  of 
the  partnership  funds;  and  whatever  may  be  the  form  of  the 
conveyance,  it  will  be  held  subject  to  all  the  equitable  rights 
and  liens  of  the  partners  which  would  apply  to  it  if  it  were 
personal  estate":  Arnold  v.  Wainwright,6  Minn.  358;  80  Am. 
Dec.  450. 

And  this  is  the  rule,  although  the  legal  title  may,  by  the 
death  of  the  party  holding  it,  be  cast  by  descent  on  his  heirs 
at  law. 

The  court  found  that  the  partnership  property  had  been 
about  equally  divided  between  them;  that  Simon  assumed 
the  payment  of,  and  did  pay,  the  firm  dobts;  that  he  paid 
the  taxes  on  the  property  he  received  in  the  partition  and  on 
this  land  up  to  its  sale  from  1864.  The  equitable  title  to  the 
land  was  in  him. 

If  Brash  had  brought  suit  against  Simon  to  recover  this 
land  under  the  facts  of  this  case,  there  is  no  principle  of 
equity  that  would  have  entitled  him  to  recover  it. 

Upon  the  theory  that  Simon  and  Brash  owned  the  land  as 
tenants  in  common,  a  parol  partition  of  the  land  would  have 
been  recognized  as  valid.  It  has  been  repeatedly  decided  in 
this  state  that  such  partition  between  tenants  in  common  is 
not  within  the  statute  of  frauds. 

In  such  a  partition,  Brash's  transfer  or  conveyance  of  the 
interest  allotted  to  Simon  would  have  been  by  parol.  So,  too, 
in  the  present  case,  his  conveyance  of  his  interest  is  by  parol. 
The  fact  that  the  land  itself  was  not  partitioned,  and  that  all 
of  Brash's  interest  was  conveyed  to  Simon,  only  made  the 
interest  conveyed  by  Brash  greater  than  it  would  have  been 
had  there  been  a  parol  division  of  the  land  between  them. 
There  would  be  no  difference  in  principle  between  a  parol 
partition  of  the  land  between  them  and  a  parol  conveyance 
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by  Brash  of  his  interest  to  Simon,  under  the  facts  in  this 
case. 

Day  and  Kirksey  were  informed  by  Barry,  who  came  to 
see  them  about  the  land  in  May,  1888,  that  Mandelbaum 
claimed  the  whole  tract.  He  was  acting  as  appellee's  agent. 
Day  and  Kirksey  had  then  only  a  power  of  attorney  author- 
izing them  to  recover  said  land,  dated  in  April,  1888.  In 
May,  1888,  they  saw  B.  Simon,  who  told  them  he  had  a 
right  to  sell  the  whole  tract.  The  deed  from  Brash  to  Day 
and  Kirksey  is  dated  June  6,  1888.  They  paid  seven  hun- 
dred fifty  dollars  to  Brash.  The  defendant,  Murrell,  is  not 
shown  to  have  paid  any  valuable  consideration  for  the  land. 
Neither  the  appellant  nor  his  vendors  are  shown  to  be  pur- 
chasers for  value  without  notice  of  the  equitable  rights  of 
Simon  established  by  the  evidence  in  this  case. 

We  think  the  judgment  should  be  aflBrmed. 

Partnership  in  Lands,  when  Exists:  See  generally  notes  to  Oreem  r. 
Oreene,  13  Am.  Dec.  646-648;  McCormick'a  Appeal,  98  Am.  Dec.  197-201. 
As  against  creditors,  the  question  is,  whether  the  land  has  been  bought 
with  partnership  funds  and  for  partnership  purposes:  Alhire  v,  Kahle,  123 
111.  496;  5  Am.  St.  Eep.  540;  Chandler  v.  Jesaup,  132  Ind.  351;  Wilhite 
V.  Boulware,  88  Ky.  169.  As  between  the  partners,  the  question  is  one  of 
intention,  which  may  be  manifested  by  acts  and  declarations,  and  estab- 
lished by  parol  evidence:  Collner  v.  Oreig,  137  Pa.  St,  606;  21  Am.  St.  Rep. 
899;  Warriner  v.  Mitchell,  128  Pa.  St.  153.  So,  when  a  partnership  i* 
formed  under  a  parol  agreement,  it  may  be  shown  that  its  property  consists 
of  lands:  Allison  v.  Peri-y,  130  111.  9. 

Partnership.  — Real  Estate  of  Firm  is  Treated  in  Equixt  as  Per. 
BONALTY:  RoveMy  v.  Brown,  92  Ala.  522;  25  Am.  St.  Rep.  83;  Batet  r. 
Babcock,  95  Oal.  479;  29  Am.  St.  Rep.  133. 

Parol  Partition  of  Lands,  when  Followed  by  Possession  in  Sey- 
KRALTY,  is  valid  in  many  states:  See  authorities  cited  in  the  note  to  Tomlin 
V.  Hilyard,  92  Am.  Dec.  122;  Nave  v.  Smith,  95  Mo.  596;  6  Am.  St.  Rep. 
79;  Warren  v.  Frederichs,  76  Tex.  647;  Kennemore  v.  Kennemore,  26  S.  0. 
251;  Meacham  v.  Meacham,  91  Tenn.  532,  A  late  case  holding  the  contrary 
doctrine  is  Fort  v.  Allen,  110  N.  C.  183. 

Vendor  and  Purchaser  —  Notice,  —  Whatever  will  put  a  purchaser  on 
inquiry  and  lead  to  knowledge  is  notice:  Rarer  Iron  Co.  v.  Trout,  83  Va. 
397;  5  Am.  St,  Rep,  285;  Woodall  v,  Kelly,  85  Ala.  368;  7  Am.  St.  Rep.  57; 
Smith  7.  Schtoeigerer,  129  Ind.  363;  Jackson  etc.  R.  B.  Co.  y.  Daviaon^  65 
Mich.  418. 
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Davis  v,  Laning. 

[86  TkxjlB,  89.] 

Oim.  Dkath.  —  Statutes  Rkqulatimo  Timk  whsk  Dxsckmt  u  Oast,  aad 
fixing  such  time  as  the  death  of  the  ancestor,  refer  to  his  actaal  phytic 
oal  death,  and  not  to  any  eiTil  death  resnlting  from  his  eonriotion  and 
imprisonment  for  crime. 

CtYTL  Dkath.  —  Onb  Skntenokd  to  iMTRisoKamnr  vor  Lhv  in  th«  pent* 
tentiary  as  a  punishment  for  crime  is  not  civilly  dead,  nor  oaa  anyaot 
recover  property  as  his  heir  at  law  while  he  remains  aliv*. 

W.  8.  Maxwell,  for  the  plain  tiflf  in  error. 

Mark,  J.,  Section  A.  This  action  was  brought  by  th« 
plaintiifs  in  error  against  the  defendant  in  error  to  try  title  to 
and  to  recover  a  certain  tract  of  land  in  Llano  County,  Texas. 
They  claim  the  land  as  heirs  at  law  of  their  son,  one  C.  C. 
Davis,  who  was  duly  convicted  in  the  district  court  of  the 
above-named  county,  and  sentenced  to  the  state  penitentiary 
for  the  term  of  his  natural  life.  They  contend  that  this  con- 
viction rendered  C.  C.  Davis  civiliter  v^oriuus,  and  cast  de- 
scent upon  his  heirs.  He  is,  however,  still  alive  in  fact,  and 
undergoing  the  life  sentence  in  the  penitentiary.  The  land 
belonged  to  him  at  the  time  of  his  conviction,  and  he  was 
and  is  an  unmarried  man  and  has  no  children. 

The  defendant  claims  title  to  the  land  under  a  purchase  at 
an  execution  sale  upon  a  judgment  of  a  justice  court,  which 
was  rendered  against  C.  C.  Davis  in  a  suit  instituted  against 
him  after  his  conviction  and  incarceration  in  the  penitentiary. 
It  is  alleged,  however,  in  the  petition,  that  this  judgment  and 
execution  sale  are  null  and  void  for  the  want  of  service  of 
process  upon  the  defendant  in  said  suit. 

Upon  a  foregoing  state  of  the  case  the  court  below  sustained 
a  general  demurrer  to  the  petition  of  the  plaintiffs,  and  dis- 
missed their  suit 

The  plaintiffs  seek  to  recover  the  land  in  their  own  right, 
and  not  for,  or  in  behalf  of  C.  C.  Davis.  They  have  sued  out 
a  writ  of  error,  and  have  assigned  as  error  the  action  of  the 
court  in  sustaining  the  demurrer. 

The  question  presented  for  our  determination  is  one  of  first 
impression  in  this  state,  if  it  can  be  deemed  a  question  at  all, 
in  view  of  the  bill  of  rights,  and  our  statutory  provisions 
which  relate  to  descent  and  distribution,  administration  and 
wills,  and  the  probate  thereof,  etc. 

Attainders,  outlawry,  deprivation  of  property  except  by  due 
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process  of  law,  and  corruption  of  blood,  or  forfeiture  of  estate 
as  a  result  of  conviction  of  crime,  are  expressly  prohibited  by 
the  organic  law:  Const.,  art  1,  sees.  16,  19-21.  Section 
twenty-one  declares  that,  "no  conviction  shall  work  a  corrup- 
tion of  blood  or  forfeiture  of  estate;  and  the  estate  of  those 
who  destroy  their  own  lives  shall  descend  or  vest  as  in  case 
of  natural  death."  This  provision  is  invoked  by  the  plaintiffs 
in  error,  but  it  aids  their  case  no  further  than  a  declaration 
that  a  convict  may  either  inherit  himself,  or  transmit  inheri- 
tance. It  does  not  attempt  to  determine  at  what  time  the 
descent  of  his  estate  shall  be  cast,  but  excludes  this  idea  by 
the  express  regulation  concerning  the  estates  of  suicides.  In 
any  event,  it  most  certainly  does  not  declare  that  the  estates 
of  convicted  felons  shall  upon  conviction,  "descend  or  vest  as 
in  case  of  natural  death."  In  short,  we  find  nothing  in  the 
constitution  to  support  the  position  of  the  plaintiffs,  but  much 
that  might  warrant  an  opposite  conclusion. 

It  is  not  necessary,  however,  for  us  to  determine  whether, 
under  the  provisions  of  the  constitution  before  cited,  it  would 
be  within  the  power  of  the  legislature  to  establish  a  rule  of 
descent,  as  contended  for  by  the  plaintiffs,  in  cases  like  the 
present,  for  the  plain  reason  that,  so  far  as  we  are  aware,  the 
legislature  has  not  yet  enacted  any  such  law.  The  statutes 
before  mentioned  are  too  numerous  to  be  quoted,  but  an  ex- 
amination of  their  provisions  will,  as  we  think,  inevitably 
lead  to  the  conviction  that  whenever  these  statutory  enact- 
ments upon  the  subject  aforesaid  speak  of  death,  they  mean 
the  natural  death  of  the  person  whose  estate  or  testament  is  in- 
volved. Analogous  statutes  were  so  construed  in  similar 
cases  by  the  court  of  appeals  of  New  York,  and  the  supreme 
court  of  Ohio.  As  our  statutes  regulate  the  time  when  de- 
scent is  cast,  viz.,  when  the  ancestor  is  in  fact  dead,  we  are 
not,  therefore,  relegated  to  the  common  law  for  a  rule  of  de- 
cision, although  under  that  law  even  an  attainted  convict  was 
not  divested  of  the  title  to  his  lands  until  after  ofl&ce  found, 
but  could  dispose  of  them  by  will,  subject  to  a  forfeiture  at 
the  instance  of  the  crown,  etc:  Avery  v.  Everett,  110  N.  Y. 
317;  6  Am.  St.  Rep.  868. 

In  the  case  just  cited  it  was  held  that  although  a  statute  of 
that  state  declared  that  "  life  convicts  should  thereafter  be 
deemed  civilly  dead,"  still,  in  case  of  a  devise  of  land  to  such 
a  convict,  with  directions  that  if  he  should  die  without  issue 
the  property  shall  vest  in  another,  the  land  "  does  not  so  vest 
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upon  his  civil  death."  This  decision  was  not  rested  upon  the 
intention  of  the  testator,  but  upon  the  broader  ground  that 
the  conviction  had  not  divested  the  convict  of  his  title  to  the 
land.  We  have  no  such  statute  as  the  one  above  quoted,  and 
for  stronger  reasons,  therefore,  would  the  principle  just  an- 
nounced apply  to  the  case  in  hand. 

The  supreme  court  of  Ohio  held,  that  "  a  man  sentenced 
to  imprisonment  for  life  in  the  penitentiary,  — imprisonment 
for  crime,  — is  not  civilly  dead,  and  letters  of  administration 
cannot  be  granted  upon  his  estate  ":  Frazer  v.  Fulcher,  17  Ohio, 
260.  The  learned  judge  who  delivered  the  opinion  observed 
that,  "  we  know  that  in  England  there  are  cases  in  which  a 
man,  although  in  full  life,  is  said  to  be  civilly  dead,  but  I  had 
not  learned,  until  this  case  was  brought  before  us,  that  there 
was  but  one  kind  of  death  known  to  our  laws."  This,  per- 
haps, about  expresses  the  state  of  our  own  laws  upon  the  sub- 
ject. It  has  been  decided  that  convicted  felons  may  be  sued, 
and  may  dispose  of  their  property  by  will  or  deed,  etc.;  and 
it  would  seem  that  under  the  terms  of  our  own  statutes  there 
exists  no  valid  objection  to  a  convict  devising  his  lands,  if 
otherwise  possessed  of  the  statutory  qualifications  essential  to 
testamentary  capacity:  Avery  v.  Everett,  110  N.  Y.  317;  6 
Am.  St.  Rep.  368;  Rankin  v.  Rankin,  6  T.  B.  Mon.  531;  17 
Am.  Dec.  161;  Rev.  Stats.,  art.  4857;  see,  also,  art.  3222. 

If  he  can  be  sued  and  his  property  seized  by  his  creditors 
after  conviction,  as  has  been  held;  if  he  can  dispose  of  it  by 
will,  to  vest  as  he  shall  direct  after  his  death,  then  clearly  ho 
is  neither  dead  in  fact  nor  in  law,  and  a  fortiori  there  can  bo 
no  descent  of  his  estate  to  "  his  heirs  at  law,"  under  such  cir- 
cumstances. 

We  do  not  deem  it  important  to  pursue  the  inquiry  to  any 
greater  extent.  We  think  that  we  have  said  sufficient  to  in- 
dicate our  views  of  the  point  at  issue. 

The  subject,  however,  in  many  of  its  phases,  is  exhaustively 
discussed  in  the  case  of  Avery  v.  Everett,  110  N.  Y.  317,  6 
Am,  St.  Rep.  368,  and  in  a  learned  note  to  that  decision,  as 
reported  in  6  Am.  St.  Rep.  379.  See,  also,  2  Lawson's  Rights, 
Remedies,  and  Practice,  sec.  899. 

We  have  no  statute,  like  that  in  England,  providing  for  the 
appointment  of  a  trustee  or  guardian  of  the  estate  of  a  life 
convict.  That  is  a  matter  for  the  determination  of  the  legis- 
lative department.  We  conclude  that  the  conviction  and 
sentence  of  C.  C.  Davis  did  not  effect  a  devolution  of  the  title 
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to  his  land  upon  the  plaintiffs  in  this  case  as  his  heirs  at  law, 
and  that  the  maxim  nemo  est  hseres  viventis  applies. 
The  judgment  should  be  aflSrraed. 

Civil  Dbath:  See  generally  note  to  Avery  v.  Everett,  6  Am.  St.  Rep. 
379.  It  has  been  held  by  the  supreme  court  of  New  York  that  a  person 
ciyilly  dead  is  not  a  "  decedent "  within  the  purview  of  the  proviaiona  of  the 
Code  of  Civil  Procednro  in  reference  to  estates  on  which  letters  of  adminis* 
tration  may  be  granted:  In  re  Zeph's  Estate,  50  Hun,  523.  In  Florida  a  per- 
son imprisoned  in  the  penitentiary  for  life,  is  not  civilly  dead,  may  sn«  in 
hia  own  name:   Willingham  v.  King,  23  Fla.  478. 


Gulp,  Colorado,  and  Santa  Fe  Eailway  Com- 
pany V,  Loon  BY. 

[85  Texas,  158.] 

Railway  Corporations.  —  A  Ticket  Limiting  the  Time  Within  which 
▲  Passenqer  is  entitle.d  to  ride  from  one  point  to  another  is  subject  to 
the  implied  condition  that  the  train  shall  make  the  passage  within  that 
time,  or,  in  other  words,  that  the  corporation  shall  perform  its  obliga- 
tion. If  the  passenger  is  to  be  transported  over  connecting  lines  but  is 
delayed  upon  one  of  them  without  his  fault  so  that  he  cannot  finish  hia 
journey  within  the  time  designated,  he  does  not  lose  his  right  to  be  car- 
ried to  his  destination,  and  if  ejected  from  his  train  by  a  carrier,  though 
not  the  one  by  whose  fault  his  delay  occurred,  may  recover  damages 
therefor,  provided  his  ticket  was  evidence  of  a  joint  undertaking  on  the 
part  of  all  the  lines  of  railway  over  which  it  was  necessary  for  him  to 
travel. 

Rail  WAT  Corporations. — Ticket  Over  Connecting  Lines  Does  not 
Evidence  a  Joint  Contract  by  them  when  it  consists  of  coupons  each 
entitling  the  passenger  to  transportation  over  the  line  of  the  carriers 
designated  therein,  and  the  whole  is  sold  by  one  of  them  acting  as  the 
agent  of  the  others  so  far  as  their  lines  are  concerned.  Each  coupon 
is  the  separate  contract  of  the  connecting  carrier  to  whose  line  it  ap- 
plies. 

Railway  Corporations.  —  If  the  Time  Within  Which  a  Passenqsb 
MAY  Use  a  Coupon  Ticket  Over  Connecting  Lines  is  Limited 
therein,  and  each  of  the  coupons  is  the  separate  contract  of  the  line  to 
which  it  relates,  it  need  not  be  honored  unless  presented  within  the 
time  designated,  though  the  passenger  commences  his  journey  at  the 
earliest  time  possible  and  his  delay  is  owing  to  the  fault  of  one  of  the 
connecting  lines.  His  remedy  is  against  the  line  through  whose  fanlt 
he  was  not  transported  in  time. 

Railway  Corporations.  —  Passenger  Tickets  Limited  as  to  the  Tims 
within  Which  They  may  be  Used  must  be  Presented  before  the 
expiration  of  such  time,  and  if  the  ticket  consists  of  several  coupons, 
binding  upon  separate  carriers,  each  coupon  must  be  presented  to  the 
carrier  named  therein  before  the  expiration  of  the  time  limited,  and  if  pre- 
sented after  that  time,  need  not  be  honored,  though  the  other  coupons 
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had  been  presented  within  due  time  to  the  carriers  bound  by  them,  and 
through  the  fault  of  one  of  such  carriers  the  passenger  had  been  delayed 
BO  that  it  became  impossible  to  present  his  last  coupon  within  the  time 
stipulated. 

J.  W.  Terry  and  Alexander  and  Clarhf  for  the  appellant. 
Ford  and  Ford,  for  the  appellee. 

Garrett,  P.  J.,  Seciion  B.  This  action  was  brought  by  Isaao 
Looney  against  the  Gulf,  Colorado,  and  Santa  Fe  Railway 
Company  to  recover  damages,  because,  as  alleged,  the  defend- 
ant's conductor  unlawfully  ejected  the  plaintiff  from  defend- 
ant's cars  while  he  was  traveling  thereon  as  a  passenger. 

The  petition  alleged,  that  on  August  6,  1888,  at  Birming- 
ham, Alabama,  plaintiff  purchased  a  limited  ticket  from  the 
Louisville  and  Nashville  Railway  Company,  which  entitled 
plaintiff  to  transportation  from  said  city  of  Birmingham,  Ala- 
bama, to  McGregor,  Texas,  and  thence  on  the  line  of  the  de- 
fendant's railway  to  Cameron,  Texas;  that  in  issuing  said 
ticket  the  Louisville  and  Nashville  Railway  Company  acted 
for  itself  and  as  the  agent  of  the  defendant  company;  that  the 
ticket  was  purchased  August  6,  1888,  and  was  limited  to  Au- 
gust 9;  that  plaintiff  left  Birmingham  on  the  day  the  ticket 
was  issued,  in  ample  and  sufficient  time  to  have  reached  his 
home  in  Cameron  before  the  limit  expired;  but  while  travel- 
ing with  all  possible  dispatch,  and  while  on  the  cars  of  one  of 
the  connecting  lines  of  defendant,  at  Belden,  Texas,  he  was 
unavoidably  detained,  without  fault  on  his  part,  about  eigh- 
teen or  twenty  hours,  and  did  not  reach  the  said  town  of  Mc- 
Gregor until  the  morning  of  August  10;  that  plaintiff,  on 
August  10,  entered  the  first  passenger  cars  of  defendant  bound 
for  Cameron  after  his  arrival  at  McGregor;  that  the  defend- 
ant company  recognized  the  validity  of  said  ticket,  but  re- 
fused to  carry  plaintiff  thereon,  claiming  it  had  expired,  and 
cempelled  plaintiff  to  pay  the  sum  of  one  dollar  to  be  carried 
to  Temple,  on  defendant's  line  of  road;  that  after  passing 
Temple,  defendant  did,  without  any  lawful  cause,  with  force 
and  violence,  eject  plaintiff  from  its  cars,  and  turn  him  off  at 
a  place  other  than  a  usual  stopping  place,  in  the  open  prairie 
and  hot  sun,  and  declined  to  transport  plaintifi^  further. 
"Whereby,  to  plaintiff's  great  injury  and  mortification,  he  has 
been  damaged,  including  lost  time  and  additional  price  paid 
for  ticket,  in  the  sum  of  two  thousand  five  hundred  ten  dol- 
lars, for  which  amount  he  prays  judgment. 
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Defendant's  answer  embraced  general  and  special  excep- 
tions, general  denial,  and  a  special  plea,  that  at  the  time 
plaintiff  first  reached  defendant's  line  of  railway  the  time 
within  which  his  limited  excursion  ticket  was  to  be  used  had 
expired,  of  which  fact  plaintiff  was  notified  by  defendant's 
conductor;  that  plaintiff,  upon  demand  of  the  latter,  paid  his 
fare  from  McGregor  to  Temple,  Texas,  the  last-named  point 
being  the  divisional  terminus  of  defendant's  line  of  railway, 
where  a  change  of  conductors  was  made;  that  after  leaving 
Temple  on  the  route  to  Cameron,  defendant's  second  con- 
ductor demanded  of  plaintiff  his  fare  or  ticket  from  Temple 
to  Cameron,  and  plaintiff  refused  to  produce  either;  that 
plaintiff  courted  a  forcible  eviction  of  himself  from  defend- 
ant's train,  as  a  basis  for  a  damage  suit  against  defendant. 
Defendant  says  its  conductor  ejected  plaintiff  without  force, 
solely  because  he  utterly  refused  to  pay  his  fare  or  produce 
a  valid  ticket. 

Defendant's  demurrers  were  overruled  by  the  court,  to 
which  defendant  excepted. 

Trial  before  a  jury  resulted  in  a  verdict  and  judgment  for 
the  sum  of  four  hundred  thirty-four  dollars. 

Appellant's  first  and  second  assignments  of  error  are  based 
upon  the  action  of  the  court  in  overruling  its  several  de- 
murrers, that  the  facts  alleged  in  the  petition  showed  that, 
"  when  plaintiff  was  ejected  it  was  in  consequence  of  his  in- 
sisting upon  riding  upon  an  expired  ticket,  and  if  plaintiff 
had  any  cause  of  action  it  was  clearly  not  against  defendant"; 
and  in  overruling  defendant's  special  exceptions,  "  because  the 
allegation  as  to  delay  or  default  being  the  express  act  of  the 
carrier  other  than  the  defendant,  and  the  same  not  occurring 
upon  defendant's  line,  defendant  is  not  liable." 

From  the  allegations  in  the  plaintiff's  petition  it  would 
seem  that  the  agent  of  the  Louisville  and  Nashville  Railway 
Company  at  Birmingham,  Alabama,  sold  the  plaintiff  a  ticket, 
which  entitled  him  to  through  passage  from  Birmingham  to 
Cameron,  Texas;  and  that  in  doing  so  he  acted  also  as  the 
agent  of  the  defendant.  It  does  not  appear  that  the  ticket 
was  composed  of  the  separate  tickets  or  coupons  of  each  of 
the  connecting  lines,  or  that  the  ticket  was  limited  in  any 
other  manner  than  as  to  the  time  within  which  it  should  be 
used.  Looking  only  to  the  petition,  as  we  must  in  the  dis- 
position of  the  demurrers,  the  ticket  appears  to  have  been  the 
joint  contract  of  the  Louisville  and  Nashville  Railway  Com- 
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pany  and  its  connecting  lines,  including  that  of  the  defendant, 
to  transport  the  plaintiff  from  Birmingham,  Alabama,  to 
Cameron,  Texas,  with  a  limitation  only  as  to  the  time  within 
which  it  should  be  done.  Such  a  limitation  may  be  made 
when  reasonable,  and  the  purchaser  of  the  ticket  must  use  it 
within  the  time  stipulated;  but  it  is  subject  to  the  implied 
condition  that  the  train  shall  make  the  passage  within  the 
time  limited,  and  that  the  company  shall  upon  its  part  per- 
form its  obligation:   2  Wood's  Railway  Law,  1398, 1400,  1402. 

It  appears  from  the  petition  that  the  failure  of  the  plaintiff 
to  reach  McGregor  before  the  expiration  of  the  ticket  was 
owing  to  the  fault  of  one  of  the  connecting  lines;  that  the 
plaintiff  commenced  his  journey  immediately  after  the  pur- 
chase of  the  ticket  on  August  6,  but  was  detained  at  Belden, 
on  a  connecting  line,  which  failed  and  refused  to  move  its 
train  for  eighteen  or  twenty  hours;  and  that  but  for  such  de- 
lay plaintiff  would  have  reached  McGregor  in  time  to  take 
defendant's  train  on  the  9th  of  August,  before  the  expiration 
of  the  ticket.  Since  it  appears  from  the  petition  that  the 
ticket  was  the  joint  undertaking,  or  evidence  of  such  under- 
taking, on  the  part  of  all  the  lines  of  railway,  the  defendant 
would  be  responsible  for  the  default  of  the  connecting  line 
causing  the  delay,  to  the  extent  at  least  that  it  was  bound  to 
honor  the  ticket  when  presented  to  it  at  McGregor  for  passage 
from  McGregor  to  Cameron.  A  joint  undertaking  having  been 
shown  by  the  petition  of  all  the  connecting  lines  to  transport 
the  plaintiff  from  Birmingham,  Alabama,  to  Cameron,  Texas, 
the  limitation  of  the  time  in  the  ticket  also  applied  to  the 
time  within  which  the  journey  should  be  commenced  at  Bir- 
mingham; and  the  plaintiff  having  commenced  his  journey 
within  the  time  prescribed,  and  continued  the  same,  without 
a  stop-over,  to  McGregor,  he  was  entitled  to  be  transported 
by  defendant  from  McGregor  to  Cameron,  notwithstanding 
the  limitation  to  his  ticket  had  expired  when  he  reached 
McGregor:  2  Wood's  Railway  Law,  1397,  1398;  Lundy  v. 
Central  Pac.  R.  R.  Co.,  66  Cal.  191;  56  Am.  Rep.  100.  Since 
the  averments  of  the  plaintiff's  petition  show  a  through  con- 
tract for  passage,  as  we  think,  there  was  no  error  in  overrul- 
ing the  defendant's  demurrers. 

But  the  facts  as  developed  upon  the  trial  of  the  case  show 
that  plaintiff's  ticket  was  a  coupon  ticket,  the  unused  portioa 
of  which  was  as  follows: — 

"Issued  by  Louisville  and  Nashville  Railway  Companj. 
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Good  for  one  passage  of  the  class  designated,  to  the  ponit  on 
Gulf,  Colorado,  and  Santa  Fe  Railway  Company  indicated  by 
punch  marks  in  check  attached,  when  stamped  by  company 
agent,  subject  to  the  following  contract.  It  is  understood  and 
agreed  between  the  purchaser  of  this  ticket  and  all  the  com* 
panics  named  in  it  and  its  coupons,  as  follows:  — 

"1.  That  in  selling  this  ticket  and  coupons  over  connecting 
lines  the  Louisville  and  Nashville  Railway  Company  acta 
only  as  agent,  and  is  not  responsible  beyond  its  own  line. 

"  2.  That  baggage  liability  is  limited  to  wearing  apparel, 
not  exceeding  one  hundred  dollars  in  value. 

"3.  That  no  stop-over  will  be  allowed  unless  permitted  by 
the  local  regulations  of  the  various  lines. 

"4.  That  if  this  ticket  and  coupons  are  punched  to  indicata 
destination  only,  they  are  good  until  used. 

"5.  That  if  the  ticket  and  coupons  are  sold  at  a  reduced 
rate  and  punched  to  denote  that  they  are  limited,  they  are 
not  good  after  the  date  so  cancelled  in  the  margin  of  this  con- 
tract, and  that  if  more  than  one  date  is  cancelled  they  are 
void. 

"  6.  That  if  no  punch  marks  are  used  to  indicate  *  class,* 
then  this  ticket  and  coupons  are  g»od  for  first-class  passage; 
but  when  punched  to  denote  second  class,  they  entitle  the 
holder  only  to  the  privileges  usually  accorded  to  second-class 
passengers. 

"  7.  This  ticket  and  coupons  are  void  if  they  show  any 
alteration  or  erasure,  or  if  more  than  one  station  is  designated 
as  the  terminal  point;  and  that  the  coupons  are  void  if  de- 
tached. 

"  8.  That  none  of  the  companies  named  in  this  ticket  or 
coupons  will  be  held  liable  for  damages  on  account  of  any 
statement  not  in  accordance  with  this  contract  made  by  any 
employee  or  employees  of  said  companies. 

"  9.  That  it  is  especially  agreed  and  understood,  that  no 
agent  or  employee  of  any  of  the  companies  named  in  this 
ticket  or  coupons  has  any  power  to  alter,  modify,  or  waive  in 
any  manner  any  of  the  conditions  named  in  this  contract. 

"  10.  That  the  right  exists  to  declare  this  ticket  or  either  of 
the  coupons  forfeited  for  violation  of  either  of  the  companies 
(?)  [conditions]  named  in  this  ticket  or  coupons;  the  right 
of  forfeiture  being  a  continuous  one. 

*'  C.  P.  Atmore, 
"  General  Passenger  and  ticket  Agent.'* 
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In  the  margin  of  the  contract  "August  9, 1888,"  is  punched 
indicating  August  9,  1888,  as  the  cancelled  date  referred  to 
in  the  fifth  clause  of  the  ticket.  Its  only  coupon  attached 
reads,  "Issued  by  Louisville  and  Nashville  Railway  Company 
on  account  of  Gulf,  Colorado,  and  Santa  Fe  Railway  Com- 
pany, McGregor  to  point  indicated^  by  punched  mark"; 
Cameron  being  the  point  indicated  by  punched  mark.  "  Not 
good  if  detached."  In  one  corner  of  the  coupon  are  the 
letters,  "  Limited  when  punched,"  printed  around  a  half- 
circle,  and  the  half-circle  is  punched  out  with  the  letter  L. 
The  coupon  is  so  punched  in  another  corner  to  denote  that  it 
entitles  the  holder  to  first-class  passage.  The  balance  of  the 
coupons  were  detached  by  the  conductors  of  connecting  lines. 
The  ticket  was  by  way  of  Louisville  and  Nashville,  the  "  Cot- 
ton Belt,"  or  St.  Louis,  Arkansas,  and  Texas,  and  the  Gulf, 
Colorada,  and  Santa  Fe  Railway  lines  to  Cameron,  Texas. 

Plaintiff  bought  the  ticket  at  Birmingham,  Alabama,  from 
the  agent  of  the  Louisville  and  Nashville  Railway  Company, 
on  August  6th.  He  called  for  the  cheapest  ticket.  He  com- 
menced his  journey  at  once,  and  did  not  stop  over  en  route^ 
but  was  detained  on  the  Cotton  Belt  by  a  wreck,  and  had  to 
stop  ov«r  there,  without  fault  on  his  part,  eighteen  or  twenty 
hours.  But  for  this  delay  he  would  have  reached  McGregor 
in  time  to  take  the  defendant's  train  bound  for  Cameron  on 
August  9th.  He  reached  McGregor  on  August  10th,  and  took 
the  first  train  leaving  for  Cameron  over  defendant's  road. 
The  conductor  refused  to  honor  the  coupon  because  it  had 
expired,  and  plaintiflf  paid  him  the  regular  local  fare  as  far 
as  Temple.  After  passing  Temple  plaintiff  was  ejected  by 
another  conductor  because  he  failed  to  produce  a  ticket  other 
than  the  expired  coupon,  or  pay  the  fare. 

The  court  in  its  charge  to  the  jury  held  the  defendant  re- 
sponsible for  the  act  or  omission  of  the  connecting  line,  and 
instructed  the  jury,  in  substance,  to  find  for  the  plaintiff  if 
he  failed  to  make  the  connection  at  McGregor,  from  no  fault 
of  his  own,  but  by  reason  of  the  act  or  omission  of  the  defend- 
ant or  either  of  the  connecting  lines.  Defendant  requested 
the  following  charge,  the  refusal  of  which  has  also  been  as- 
signed as  error:  "  You  are  instructed  that  the  evidence,  with- 
out contradiction,  showing  that  plaintiff's  ticket  was  a  limited 
ticket,  and  that  the  period  of  limitation  had  expired  when 
plaintiff  first  boarded  defendant's  train  on  its  line  of  railway, 
the  conductor  was  justified  in  refusing  to  recognize  the  ex- 
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pired  ticket;  and  upon  refusal  of  plaintiff  to  pay  fare  or  pro- 
duce a  valid  ticket,  the  conductor  was  justified  in  ejecting 
plaintiff,  using  no  more  force  than  was  necessary." 

It  is  further  contended  that  the  verdict  of  the  jury  is  not 
supported  by  the  evidence  in  the  case,  to  the  effect  that,  "  the 
ticket  upon  its  face  expresses  that  in  issuing  the  Bame  with 
coupons  over  connecting  lines,  the  Louisville  and  Nashville 
Railway  acts  only  as  agent,  and  is  not  responsible  beyond  its 
own  lines,  which  stipulation  in  the  ticket  negatives  the  exis- 
tence of  any  partnership  or  joint  interest  between  the  various 
companies  over  whose  roads  the  different  coupons  read,  and 
the  evidence  fails  to  show  that  there  was  any  partnership  or 
joint  interest.  The  ticket  upon  its  face,  in  connection  with 
the  coupons,  shows  in  legal  effect  that  if  the  defendant  com- 
pany was  in  any  respect  connected  with  or  bound  thereby, 
that  it  was  a  contract  on  the  part  of  defendant  company  to 
transport  the  plaintiff  from  McGregor  to  Cameron,  provided 
the  ticket  was  presented  to  it  for  passage  on  or  before  the 
ninth  day  of  August,  1888;  and  the  evidence  shows  that  the 
plaintiff  failed  to  present  said  ticket  for  passage  to  the  defend- 
ant within  said  time;  and  under  the  contract  evidenced  by 
the  ticket,  in  connection  with  all  the  testimony  in  the  case, 
the  defendant  not  being  liable  for  the  defaults  or  negligence 
of  other  lines  which  may  have  prevented  the  plaintiff  from 
presenting  his  ticket  in  the  required  time  to  the  defendant, 
the  verdict  is  entirely  without  evidence  to  support  it,  and 
should  have  been  for  the  defendant";  and  that  the  court 
should  have  charged  the  jury  to  return  a  verdict  in  favor  of 
the  defendant. 

As  the  ticket  upon  which  the  plaintiff  traveled  in  this  case 
contained  the  stipulation  "  that  in  selling  this  ticket  and  cou- 
pons over  connecting  lines,  the  Louisville  and  Nashville  Rail- 
way Company  acts  only  as  agent,  and  is  not  responsible  be- 
yond its  own  lines,"  we  are  relieved  of  the  difficulty  presented 
in  the  consideration  of  a  case  where  separate  coupon  tickets 
are  sold  without  such  limitation.  But  Mr.  Hutchinson,  in  his 
work  on  carriers,  section  152,  says  it  is,  "  well  settled  that  one 
passenger  carrier  may  sell  his  own  and  at  the  same  time  tiie 
tickets  of  connecting  carriers,  entitling  the  purchaser  to 
through  transportation  to  his  destination  over  all  the  lines, 
and  may  receive  the  fare  for  the  whole  distance  without  be- 
coming responsible  for  the  passenger's  carriage  beyond  his 
own  line;   and,  in  fact,  where  nothing  else  appears  in  the 
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transaction,  this  will  be  the  legal  construction  put  upon  it." 
Each  coupon  is  the  separate  contract,  voucher,  or  token  of 
the  respective  connecting  carriers,  and  the  selling  carrier  is 
the  agent  of  the  several  lines  in  selling  them:  Knight  v.  Port' 
land  etc.  R.  R.  Co.,  56  Me.  234;  96  Am.  Dec.  449;  Milnor  v. 
New  York  etc.  R.  R.  Co.,  53  N.  Y.  363;  Hartan  v.  Eastern 
R.  R.  Co.,  114  Mass.  44;  Ellsworth  v.  Tartt,  26  Ala.  738;  62 
Am.  Dec.  749;  Hood  v.  New  York  etc.  R.  R.  Co.,  22  Conn.  1. 
The  coupons  are  not  the  contract  of  the  first  or  selling  car- 
rier; but  it  sells  them  as  the  agent  of  the  several  connecting 
carriers. 

When,  as  in  the  present  case,  it  is  expressly  stipulated 
that  the  selling  carrier  acts  as  the  agent  of  the  connecting 
carriers,  and  will  not  be  responsible  beyond  its  own  line, 
each  coupon  becomes  the  separate  contract  of  the  line  for 
which  it  is  issued;  and  the  ticket  does  not  imply  a  joint  obli- 
gation resting  on  each  of  the  companies.  A  carrier  may  limit 
its  liability  to  its  own  line:  Gulf  etc,  R^y  Co.  v.  Baird,  75  Tex. 
263;  and  our  supreme  court  sees  no  distinction  between  car- 
riers of  freight  and  of  passengers:  Harris  v.  Howe,  74  Tex. 
534;  15  Am.  St.  Rep.  862. 

It  appears  from  the  evidence  that  the  limitation  of  the  ticket 
to  four  days  was  reasonable,  and  that  the  plaintifiF  would 
have  easily  reached  McGregor  in  time  for  the  defendant's 
train  on  August  9th,  but  for  the  delay  on  the  line  of  the  Cot- 
ton Belt.  Being  reasonable,  the  limitation  of  the  ticket  was 
binding  upon  the  plaintiff,  and  the  coupon  evfdencing  the 
plaintifif's  right  to  be  carried  from  McGregor  to  Cameron 
over  defendant's  line  was  defendant's  contract,  and  entitled 
the  plaintiff  to  be  transported  if  he  presented  himself  within 
time;  and  defendant  should  not  be  held  liable  for  the  default 
of  its  connecting  line  to  have  the  plaintiff  there  in  time: 
Mosher  v.  St.  Louis  etc.  R'y  Co.,  127  U.  S.  393.  Plaintiff  has 
a  right  of  action  against  the  Cotton  Belt  company  for  its 
failure  to  transport  him  to  McGregor  within  time;  but  his 
coupon  for  transportation  over  defendant's  line  having  ex- 
pired by  limitation,  the  defendant  was  not  bound  to  carry 
him,  because  it  was  no  fault  of  plaintiff  that  he  did  not  reach 
there  in  time.     Neither  was  it  the  fault  of  the  defendant. 

Appellee  relies  upon  the  fact  that  the  journey  was  com- 
menced at  Birmingham  within  the  time  to  which  the  ticket 
was  limited  to  compel  the  defendant  to  recognize  its  coupon, 
though  presented  after  the  expiration  of  the  limit,  and  haa 


June,  1892.]     Gulf  etc.  R'y  Co.  v.  Loonby.  795 

cited  as  authority  for  his  position,  4  Lawson's  Rights,  Rem- 
edies, and  Practice,  page  3235,  and  the  cases  cited  in  support 
of  the  text,  which  is:  *' When  a  limited  ticket  is  issued  'not 
good  for  passage  after'  a  certain  number  of  days  from  its 
date,  or  to  be  'used'  by  a  certain  day,  the  passenger  need 
not  have  completed  his  journey  by  that  date.  It  is  sufficient 
that  he  has  commenced  it":  Citing  Lundy  v.  Central  Pac. 
R.  R.  Co.,  66  Cal.  191;  56  Am.  Rep.  100;  Auerhach  v.  New 
York  etc.  R.  R.  Co.,  89  N.  Y.  281;  42  Am.  Rep.  290;  Evans  v. 
St.  Louis  etc.  R'y  Co.,  11  Mo.  App.  463. 

In  Auerhach  v.  New  York  etc.  R.  R.  Co.,  89  N.  Y.  281,  42 
Am.  Rep.  290,  the  plaintiff  had  purchased  a  ticket  from  St. 
Louis  over  several  railways  mentioned  in  coupons  annexed 
to  the  ticket,  to  the  city  of  New  York.  When  ejected  from 
defendant's  cars  he  had  commenced  his  journey  upon  the 
last  coupon  before  its  expiration,  and  had  not  completed  it 
when  the  time  expired.  It  was  held  that  the  acceptance  of 
the  coupon  by  the  conductor  before  midnight  of  the  last  day 
was  in  time,  although  the  journey  could  not  be  completed 
until  afterward.  This  case  is  not  in  point,  and  applies  only 
to  a  continuous  trip.  The  case  in  Missouri  Appeals,  Evans  v. 
St.  Louis  etc.  R'y  Co.,  11  Mo.  App.  463,  is  not  accessible  to  us. 

Lundy  v.  Central  Pac.  R.  R.  Co.,  66  Cal.  191,  56  Am.  Rep. 
100,  would  at  first  seem  to  be  in  point,  as  the  ticket  was  a 
coupon  ticket  issued  by  the  Union  Pacific  Railway  over  its 
line  and  that  of  defendant,  and  the  court  said:  "In  our  view 
it  was  only  required  of  plaintiflF  that  he  present  himself  at 
the  cars  of  the  Union  Pacific  Railway  Company  or  of  the  de- 
fendant, and  take  passage  at  any  time  within  nine  days  from 
the  twelfth  day  of  March,  1874."  Plaintiff's  time  had  ex- 
pired when  he  presented  the  coupon  to  defendant's  conductor. 
But  an  examination  of  the  case  will  show  that  the  liability  of 
the  Union  Pacific  was  not  limited,  nor  that  of  the  defendant, 
by  the  terms[of  the  ticket;  and  a  verbal  agreement  was  shown 
between  the  passenger  agents  of  the  companies  to  honor  each 
other's  tickets.  It  was  put  on  the  ground  that  a  contract  was 
made  by  authority  of  the  defendant  by  the  Union  Pacific 
Railway  Company  for  carrying  the  plaintiff  through  from 
Omaha,  on  the  line  of  the  Union  Pacific,  to  San  Francisco, 
on  the  line  of  the  defendant. 

We  are  of  the  opinion  that  the  defendant  made  no  contract 
except  to  carry  the  plaintiff  from  McGregor  to  Cameron,  and 
only  then  in  case  he  presented  himself  for  carriage  at  the  de- 
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fendant's  cars  for  that  purpose  within  the  time  fixed  in  the 
ticket;  and  that  the  defendant  was  not  bound  to  carry  out 
said  contract  after  the  limited  time  on  account  of  the  failure 
of  its  connecting  line  to  perform  its  obligation  to  expeditiously 
carry  the  plaintiff  and  have  him  at  McGregor  before  the  ex- 
piration of  his  ticket. 

Consideration  of  the  remaining  assignments  of  error  is 
unnecessary. 

For  the  error  of  the  court  herein  indicated,  we  conclude 
that  the  judgment  of  the  court  below  should  be  reversed  and 
the  cause  remanded.  

Railroad  Companies  —  Limited  Tickets  —  Connecting  Carriers.  — 
The  holder  of  a  through  ticket  limited  in  time  should  inform  himself,  whether 
or  not  he  can  make  the  continuous  passage  contemplated  by  bis  ticket  on 
any  particular  train,  and  if  he  enters  upon  a  train  which  only  covers  a  par* 
of  the  journey,  and  is  permitted  to  remain  upon  the  ticket,  that  fact  does 
not  entitle  him  to  claim  a  passage  for  the  remaining  distance  upon  the 
through  train,  after  the  limit  of  the  ticket  has  expired:  Gulf  etc.  R'y  Co,  v. 
Hem'y,  84  Tex.  678.  But  where  a  ticket  over  connecting  lines  is  limited  to  a 
specified  number  of  days,  the  last  day  falling  on  Sunday,  and  the  last  line 
runs  no  train  on  that  day,  the  passenger  is  entitled  to  passage  on  the  next 
day:  Little  Rock  etc.  R'y  Co.  v.  Dean,  43  Ark.  529;  51  Am.  Rep.  584.  A  carrier 
who  sells  through  tickets  to  places  beyond  his  own  line,  in  pursuance  of  an 
agreement  with  connecting  carriers  is  liable  for  damages  to  persons  detained 
on  their  journey  through  the  fault  of  such  connecting  carriers:  Carter  r. 
Peck,  4  Sneed,  203;  67  Am.  Dec.  604. 
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[86  Texas,  264.] 

Bight  op  Stoppage  in  Transitu  Continues  not  only  while  the  goods  are  In 
transit,  but  until  they  have  reached  their  destination  and  been  delivered 
into  the  actual  or  constructive  possession  of  the  consignee. 

Stoppage  in  Transitu.  —  Goods  which  Have  Been  Shipped  to  the  Pdk- 
CHASER  and  which  are  on  drays  in  process  of  being  carried  from  a  rail- 
way depot  to  the  store  of  the  vendee,  are  still  subject  to  the  right  of 
stoppage  in  transitu.  The  placing  of  the  goods  on  drays,  though  done 
at  the  instance  of  the  purchaser,  is  not  such  a  delivery  at  defeats  the 
right  of  stoppage  in  trajisitu. 

Attachment  ov  Goods  While  in  Transit  does  not  impair  the  vendor's 
right  of  stoppage  in  transitu. 

Stoppage  in  Transitu. —  Delivery  to  a  Carrier  Under  an  Order  of  the 
Consignee  is  not  such  a  constructive  delivery  to  him  as  will  interfere 
with  the  consignor's  right  of  stoppage  in  transitu. 

Stoppage  in  Transitu  —  Delivery  to  an  Agent  ov  Attaching  Crkditor. 
If  the  purchaser  of   goods  on   credit,  has  become  insolvent  and   the 
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goods  have  not  been  delivered  to  him  but  are  in  the  possession  of  a  car- 
rier, an  attaching  creditor,  or  a  person  acting  for  such  creditor,  will  not 
be  allowed  to  become  the  agent  or  representative  of  the  purchaser  for 
the  purpose  of  procuring  or  accepting  delivery  of  such  goods  and  thereby 
catting  off  the  right  of  the  vendor  to  stop  them  in  transit.  If  the  ven- 
dor loses  this  right,  it  must  be  by  the  usual  course  of  events  or  such  as 
oconn  without  combination,  coniUTance  or  co-operation  of  the  purchaser 
and  the  attaching  creditor. 

Stopfagb  in  Transitu.  —  Delivery  ow  Goods  at  a  Stobehouss  Fokmbrlt 
Occupied  bt  the  Purchaser  but  at  the  time  in  the  possession  of  a 
sheriff  by  virtue  of  seizure  under  attachment,  is  not  a  delivery  to  the 
purchaser,  and  a  levy  thereafter  made  cannot  affect  the  vendor's  right  of 
stoppage  in  transitu. 

Sheriff  Refusing  to  Recognize  a  Vendor's  Right  of  Stoppage  in  Tran- 
snu  and  thereafter  selling  goods  which  are  subject  to  that  right  is  an- 
swerable for  their  value  to  such  vendor. 

Practice.  —  Persons  Claiming  Property  which  Has  Been  Seized  Undeb 
Attachment  are  not  Compelled  to  Intervene  in  Attachment  Suit 
and  try  their  right  of  property  there,  but  may  maintain  an  independent 
action  to  recover  their  value. 

Practice  —  Parties.  —  Purchasers  op  Property  on  Credit  are  not  Ne- 
cessary Parties  to  an  action  by  their  creditor  against  a  sheriff  who 
seizes  and  sells  such  property  in  defiance  of  his  right  of  stoppage  in 
transitu.  Such  an  action  does  not  affect  the  rights  ot  the  purchasers, 
and  the  creditor,  if  successful,  merely  secures  possession  of  the  property 
or  of  its  value  to  be  held  subject  to  his  lien  and  to  the  right  of  the  par- 
chaser  to  its  possession  upon  discharging  such  lien. 

Clark,  Dyer  and  Bolinger,  for  the  appellants. 
Robertson  and  Davis,  for  the  appellees. 

CoLLARD,  J.,  Section  A.  This  suit  was  brought  June  27, 
1889,  by  the  appellees,  Walter  H.  Tenny  &  Co.,  a  firm  of 
merchants  in  Boston,  Massachusetts,  against  W.  T.  Harris, 
sheriflF  of  McLennan  County,  and  the  Waco  State  Bank,  to 
establish  their  *ght  to  the  possession  of  certain  goods,  or  the 
value  thereof,  which  had  been  seized  by  the  sherifif  at  the  in- 
stance of  the  bank,  and  sold  and  converted  to  the  use  of  the 
bank.  The  cause  of  action  of  plaintiffs  is  predicated  upon 
their  alleged  seller's  lien  upon  the  goods,  or  right  of  stoppage 
in  transitu.  The  value  of  the  goods  itemized  in  the  account 
was  five  hundred  sixty-three  dollars  and  sixty-seven  cents, 
but  plaintiffs  sustained  their  r-ght  of  recovery  to  only  the 
last  two  items  of  the  account,  amounting  to  three  hundred 
fifty-three  dollars  and  seventeen  cents,  and  it  is  only  of  these 
that  we  are  concerned,  and  will  only  speak  of  them.  Defend- 
ants have  appealed. 

Plaintiffs  sold  the  goods  to  the  firm  of  Moser  and  Son,  mer- 
chants in  Waco,  on  a  credit,  and  shipped  them  by  rail  to 
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Waco,  the  point  of  destination,  for  Moser  and  Son.  They 
arrived  in  Waco  b}'  the  Missouri,  Kansas  and  Texas  Railway, 
and  were  left  in  the  depot.  On  the  third  day  of  October, 
1888,  Moser  and  Son  were  closed  out  by  attachment,  their 
business  house,  and  all  their  goods  therein,  levied  on  by  the 
sheriff,  and  taken  into  his  possession.  Moser  and  Son  were 
then  insolvent.  On  the  4th  of  October,  1888,  the  Waco  State 
Bank  sued  out  attachment  against  Moser  and  Son,  on  a  debt 
of  six  thousand  nine  hundred  ninety  dollars  and  eighty-eight 
cents,  and  caused  the  sheriff  to  levy  the  same  on  the  goods 
sold  by  plaintiffs  to  Moser  and  Son,  —  the  goods  involved  in 
this  suit. 

The  levy  was  made  under  the  following  circumstances: 
W.  W.  Seley,  cashier  of  the  bank,  obtained  from  one  of  the 
firm  of  Moser  and  Son,  October  4, 1888,  a  written  order  to  the 
railway  agent,  directing  the  company  to  deliver  the  goods  to 
the  dray  line  in  Waco,  to  be  carried  by  the  dray  line  to  the 
store  of  Moser  and  Son,  Moser  giving  Seley  money  to  pay  the 
freight  (loaned  by  the  bank,  and  afterward  repaid  by  Moser 
and  Son),  requesting  witness  to  present  the  order,  pay  the 
freight,  receive  possession  of  the  goods,  and  have  the  dray 
line  take  the  goods  to  the  store  of  Moser  and  Son.  Seley  took 
Cook,  a  deputy  sheriff,  along  with  him  to  the  depot,  went  to 
the  depot,  presented  the  order,  paid  the  freight,  and  received 
possession  of  the  goods  from  the  railway  company,  "  or  rather," 
Seley  says,  "  after  paying  said  freight  and  presenting  the  or- 
der, the  railway  company  authorized  him  or  the  dray  line  to 
take  possession  of  said  goods;  and  Cook,  after  paying  said 
freight  and  presenting  said  order  of  Moser  and  Son,  was  re- 
quested by  witness  to  see  said  goods  loaded  on  the  dray  line 
for  shipment  up  town  to  the  store  of  Moser  and  Son,  which 
Cook  agreed  to  do."  (Sheriff  Harris  had,  prior  to  this,  been 
to  the  depot  and  directed  or  informed  the  agent  that  he  must 
not  deliver  the  goods  to  Moser  and  Son,  but  to  hold  them.) 
Seley  returned  and  directed  the  sheriff  to  go  and  levy  on  the 
goods  for  the  bank. 

Cook  testified  that  he  saw  the  goods  loaded  on  the  drays  or 
floats,  and  was  going  along  with  them  to  the  store,  when 
Harris,  while  the  goods  were  on  their  way  to  the  store,  before 
reaching  it,  levied  the  attachment  on  the  goods;  and  again, 
after  the  goods  reached  the  store,  under  direction  of  counsel 
for  the  bank,  levied  on  the  goods  a  second  time.  Cook  was 
not  acting  officially;  did  not  have  the  writ,  and  did  not  levy  it. 
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Harris,  testifying,  says  he  is  not  certain  when  the  goods 
were  first  levied  on  by  him,  his  impression  being  that  he 
made  the  levy  when  the  goo(is  were  at  the  depot;  but  he  is 
certain  that  he  levied  the  writ  after  the  arrival  of  the  goods 
at  the  storehouse. 

Seley  testified  that  he  acted  as  the  agent  of  Moser  and  Son 
5n  receiving  the  goods.  The  bank  advanced  the  money  to 
Moser  and  Son  to  pay  the  freight  on  the  goods,  and  Moser 
and  Son  repaid  them.  Seley  also  testified  that  when  Moser 
gave  him  the  order  for  the  goods,  Moser  requested  him  to 
present  the  order  to  the  agent  of  the  railway,  pay  the  freight, 
and  receive  the  possession  of  the  goods,  and  have  the  dray 
line  take  them  to  the  store  of  Moser  and  Son. 

The  testimony  does  not  show  how  long  the  goods  had  been 
at  the  depot  before  they  were  taken  away.  Harris  says  he 
learned  that  there  were  goods  at  the  depot  belonging  to 
Moser  and  Son.  He  went  to  the  depot  to  inquire  if  there 
were  any  goods  there  belonging  to  them,  and  learned  the  fact, 
and  he  then  "informed  the  agent  of  the  railway  company 
that  he  must  not  deliver  them  to  Moser  and  Son,  and  to  hold 
them." 

Moser  testifying,  says,  that  learning  that  the  goods  were  at 
the  depot,  on  October  4th  he  gave  Seley  an  order  for  the 
same,  requesting  the  company,  or  its  agent,  to  deliver  the 
goods  to  the  dray  line  for  Moser  and  Son.  He  also  says,  that 
a  day  or  so  after  the  levy,  and  while  the  goods  were  in  his 
possession  under  the  levy,  council  for  plaintiff's  claimed  pos- 
session thereof,  saying,  '*  that  they  had  a  right  to  them;  that 
they  had  not  reached  their  destination  of  shipment  and  had 
not  been  delivered  into  the  possession  of  said  Moser  and 
Son."  Harris  refused  to  deliver  the  possession  of  the  goods, 
but  sold  them  and  applied  the  proceeds  to  the  debt  of  the 
bank.  * 

It  was  proved  by  W.  S.  Baker,  who  was  representing  other 
creditors  of  Moser  and  Son,  that  he  and  the  agent  of  the 
parties  he  was  representing  saw  the  goods  in  the  store  within 
a  day  or  so  after  the  levy,  and  seeing  that  they  were  the 
goods  of  plaintiff's,  he  notified  the  sheriff  of  the  claim  of 
plaintiffs,  stating  the  claim  of  right  to  stop  the  goods  in 
transit,  and  told  the  sheriff  he  would  be  held  responsible  for 
them.  After  he  had  so  notified  the  sheriff,  plaintiffs  em- 
ployed attorneys  other  than  witness,  and  they  notified  the 
sheriff,  claimed  the  goods  on  the  legal  right  of  plaintiffs  to 
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stop  them  in  transit,  and  warned  the  sheriff  that  if  he  did 
not  surrender  the  goods  they  would  sue  him  for  their  value. 

The  second  levy  was  made  without  releasing  the  first,  but 
the  court  finds  that  the  last  levy  is  the  basis  of  the  sheriff's 
return.  The  court  also  finds,  that,  "  the  bank  and  its  cashier 
knew,  as  did  Moser  and  Son,  while  the  above  transactions 
were  had,  that  Moser  and  Son  were  insolvent,  and  that  they, 
bank  and  Moser  and  Son,  endeavored  to  so  manipulate  the 
goods  that  they  would  not  be  subject  to  the  right  of  stoppage 
in  transitu  should  it  be  attempted." 

The  court  also  finds,  that  the  goods  at  the  depot  were  sub- 
ject to  the  right  of  stoppage  when  the  sheriff  levied  on 
them,  and  that,  "the  delivery  order  given  by  Moser  and  Son 
did  not  change  the  destination  of  the  goods,  which  was  at  the 
place  of  business  on  Austin  Street;  and  the  payment  of 
freight,  and  the  acceptance  of  the  order  by  the  railway  com- 
pany did  not  end  the  transitus,  or  give  the  purchaser  such 
possession  of  the  goods  as  would  defeat  the  right  of  plain- 
tiffs. 

The  court  also  held,  that  the  attempt  by  the  debtor  and  the 
bank  to  defeat  the  rights  of  plaintiffs  to  take  the  goods  in 
transit  was  a  nullity,  and  did  not  have  that  effect. 

Also,  that  the  goods  never  reached  the  possession  of  Moser 
and  Son;  the  sheriff  was  not  their  agent,  but  was  acting  in 
hostility  to  them;  and  the  goods  having  been  claimed  while 
in  his  hands,  he  held  them  subject  to  plaintiffs'  right  of  stop- 
page. 

Appellants  contend,  by  their  first  assignment  of  error, 
that  the  evidence  shows  that  at  the  time  the  attachment  was 
levied  the  goods  had  reached  their  final  destination,  and  were 
in  the  actual  and  constructive  possession  of  Moser  and  Son, 
and  were  therefore  no  longer  subject  to  stoppage  in  transitu 
by  appellees. 

The  seller  of  chattels  has  a  lien  upon  them,  and  the  right 
to  hold  them  for  the  purchase  price,  so  long  as  they  are  in 
his  possession;  and  when  they  have  been  shipped  for  delivery 
to  the  debtor  who  has  become  insolvent,  the  right  to  stop 
them  on  the  way,  to  recover  possession,  and  subject  them  to 
the  payment  of  such  unpaid  price.  This  right  continues  not 
only  while  the  goods  are  in  actual  transit,  but  until  they  have 
reached  their  destination  and  are  delivered  into  the  actual  or 
constructive  possession  of  the  consignee:  Halff  v.  Allyn,  60 
Tex.  279;  Chandler  v.  Fulton,  10  Tex.  13;  60  Am.  Dec.  188; 


June,  1892.]  Harris  v.  Tenney.  801 

Jones  on  Liens,  800,  et  eeq.  857,  862,  et  seq.,  and  specially 
902. 

Appellants  do  not  controvert  the  foregoing  proposition,  but 
they  say,  that  in  this  case  it  is  shown  that  the  goods  had 
reached  their  ultimate  destination  and  had  been  duly  deliv- 
ered by  the  carrier  into  the  possession  of  their  agent  before  the 
levy  of  the  writ. 

We  have  seen  what  kind  of  delivery  it  was.  The  order  from 
Moser  and  Son  to  the  agent  of  the  railway  did  not  authorize 
the  agent  to  deliver  the  goods  to  Seley,  but  to  the  dray  line. 
It  is  true,  he  had  instructions  from  Moser  to  receive  posses- 
sion, but  he  does  not  say  he  did,  but  rather  the  company  au- 
thorized him  or  the  float  line  to  take  possession.  He  did  not 
then  take  possession,  but  requested  Cook  to  see  the  goods 
loaded  on  the  dray  for  shipment  up  town  to  the  storehouse  of 
Moser  and  Son.  The  railway  company  was  evidently  only 
delivering  the  goods  to  the  dray  line  for  shipment,  as  di- 
rected in  the  order.  The  goods  were  loaded  on  the  drays  or 
floats,  and  Cook  went  with  them  to  the  store.  If  the  goods 
were  levied  on  at  the  depot,  as  Harris  is  impressed  to  say,  or 
while  on  their  way  to  the  store,  as  Cook  testifies,  we  think 
they  were  still  in  transit:  Half  v.  Allyn,  60  Tex.  282.  The 
attachment  by  creditors  while  in  transit  did  not  impair  or  de- 
feat plaintiffs'  right:  Allyn  v.  Willis,  65  Tex.  66;  Jones  on 
Liens,  965,  and  authorities  cited  in  note  3. 

In  White  v.  Mitchell,  38  Mich.  390,  action  of  trover  was  sus- 
tained against  the  sheriff",  who  had  attached  goods  in  the 
hands  of  the  local  carrier  before  delivery  to  the  purchaser. 
In  another  case,  a  local  carrier,  or  transfer  agent,  who  had 
general  authority  from  the  consignee  to  deliver  all  goods 
shipped  to  him,  undertook  to  transfer  goods  (shipped  by 
rail)  from  the  depot  to  the  consignee,  but  finding  the  store 
closed,  placed  the  goods  in  a  warehouse  in  the  city,  where 
they  were  levied  on  by  attaching  creditors;  it  was  held,  that 
there  had  been  no  actual  or  constructive  delivery  to  con- 
signee, and  the  seller's  right  of  stoppage  in  transit  was  not 
lost  when  the  attachment  was  levied:  Mason  v.  Wilson^  43 
Ark.  172. 

In  Ohio  it  was  decided  that  the  right  of  stoppage  in  transitu 
is  terminated  only  when  possession  was  voluntarily  and  actu- 
ally transferred  to  the  vendee  or  to  his  agent;  and  that  the 
seizure  while  in  transitu  subjects  the  ofl&cer  making  it  to  suit 
fof  the  value  of  the  goods  by  the  vendor:  Calahan  v.  Babcock, 
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21  Ohio.  St.  292-294;  8  Am.  Rep.  63.  Where  goods  arrived 
at  the  depot,  place  of  shipment,  "  and  by  agreement  between 
the  consignee  and  the  carrier  they  were  set  aside  by  the  latter 
in  its  depot,  to  be  sold,  and  the  proceeds  used  to  pay  past  due 
freights  "  (the  consignee  did  not  receive  the  boxes  and  then 
turn  them  over,  assign  the  bill  of  lading,  or  pay  the  freight) ^ 
it  was  held  that  there  was  no  delivery  so  as  to  interfere  with 
the  right  of  stoppage  in  transitu:  Macon  etc.  R.  R.  Co.  v.  Meador, 
65  Ga.  705. 

Upon  the  arrival  of  goods,  the  car  containing  them  was  set 
out  where,  according  to  custom,  they  were  to  be  taken  out  im- 
mediately by  the  consignees,  or  on  failure,  to  pay  two  doUara 
a  day  demurrage,  there  being  no  agreement  that  the  carrier 
was  to  hold  the  goods  as  warehouseman  or  agent.  On  the 
next  day  they  w6re  attached,  and  it  was  held  that  the  con- 
signor's right  of  stoppage  in  transitu  had  not  terminated,  and 
that  the  oflBcer  attaching  was  liable  in  an  action  of  trover: 
Inslee  v.  Lane^  67  N.  H.  454. 

The  delivery  to  the  consignee  or  his  agent  must  be  com- 
plete: Chicago  etc.  R.  R.  Co.  v.  Painter^  15  Neb.  395.  A  de- 
livery to  a  carrier  by  order  of  the  consignee  is  not  such  a  con- 
structive delivery  to  the  consignee  as  will  interfere  with  the 
consignor's  right  of  stoppage  in  transitu:  Jones  on  Liens,  907- 
912. 

We  are  of  opinion  that  plaintiffs*  right  of  stoppage  in  transitu 
was  not  at  an  end  while  the  goods  were  at  the  depot  or  on  the 
drays.  They  were  still  in  course  of  transportation,  and  had 
not  been  delivered  to  the  consignees  in  person,  or  to  their 
agent.  There  is  no  testimony  in  the  case  that  can  be  con- 
strued to  make  the  railway  company  or  the  dray  line  agents 
of  the  consignees,  nor  does  the  evidence  show  that  Seley  ever 
received  the  goods  into  his  possession,  even  if  under  the  cir- 
cumstances he  was  the  agent  of  Moser  and  Son  to  receive 
possession  for  them.  Had  Moser  and  Son  themselves  inter- 
cepted the  goods  at  the  depot  before  the  terminus  of  transit, 
and,  without  actually  taking  the  goods  into  their  possession, 
ordered  their  delivery  to  the  local  carrier  for  shipment  to  their 
store,  the  right  of  plaintiff  would  not  have  been  interfered 
with  while  in  the  hands  of  such  carrier. 

But  there  is  a  question  deeper  than  this,  which  will  relieve 
the  case  of  difficulty  in  relation  to  delivery  or  not  to  Seley. 
Was  he  the  agent  of  Moser  and  Son,  or  rather,  could  he  be 
under  the  circumstances?    We  think  he  was  the  agent  of  Jhe 
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bank  during  the  entire  transaction.  He  was  acting  for  the 
bank  and  for  its  benefit;  he  was  its  representative.  We  do 
not  think  the  attaching  creditor  would  be  allowed  to  become 
the  agent  of  the  debtor,  under  the  circumstances  shown  in 
this  case,  to  deprive  the  seller  of  his  lien,  and  to  secure  a 
superior  and  valuable  right  to  himself.  The  principle  in- 
volved is  more  than  one  of  mere  diligence  to  secure  a  debt. 
The  means  adopted,  if  successful,  would  work  a  palpable  in- 
justice to  plaintiffs,  which  should  not  be  perfected  and  aflBrmed 
by  the  courts.  On  the  contrary,  the  courts  should  prevent 
the  consummation  of  such  a  design.  The  bank  could  not,  as 
was  attempted  in  this  case,  by  acting  for  itself  and  its  debtor, 
extinguish  or  destroy  the  right  of  another  that  stood  in  the 
way  of  collecting  its  debt. 

The  conclusion  arrived  at  by  the  court  below,  in  our  judg- 
ment, was  correct,  and  should  not  be  disturbed  on  this  ques- 
tion. The  law  supposes  that  if  the  vendor  loses  his  lien,  or 
right  of  stoppage  in  transitu,  it  shall  be  by  the  usual  course 
of  events,  or  such  as  fall  out  without  the  combining,  the  con- 
nivance, and  co-operation  of  the  vendee  and  an  attaching 
creditor. 

The  delivery  of  the  goods  at  the  storehouse  formerly  occu- 
pied by  Moser  and  Son,  but  at  the  time  in  the  possession  of 
the  sheriff  by  virtue  of  seizure  under  attachment,  was  no  de- 
livery, actual  or  constructive,  to  Moser  and  Son.  They  had 
no  control  over  the  house,  and  a  second  levy  there  put  the 
bank  in  no  better  attitude  that  it  was  before.  The  first  levy 
was  not  released,  and  the  goods  had  not  left  the  possession  of 
the  sherifi'  from  the  time  of  the  first  levy,  whether  made  at  the 
depot  or  en  route  on  the  drays.  Moser  and  Son  had  never 
had  possession  of  the  goods  in  person  or  by  agent,  and  plain- 
tiffs' right  was  still  in  force. 

While  the  goods  were  so  in  the  possession  of  the  sheriff,  he 
was  notified  in  a  reasonable  time  by  plaintiffs'  attorney  of 
their  right  and  its  nature  (but  it  is  quite  evident  to  us  that 
the  sheriff,  the  bank,  and  Moser  and  Son  knew  of  such  right 
all  the  while),  before  any  change  had  taken  place  in  the  re- 
lations of  any  of  the  parties  to  the  goods,  and  that  luch  right 
would  be  insisted  on.  He  refused  to  recognize  plaintiffs' 
right,  and  thereby  became  liable,  with  the  bank,  for  the  value 
of  the  goods. 

Plaintiffs  were  not  required  to  intervene  in  the  attachment 
Buit  of  the  bank  against  Moser  and  Son  in  order  to  establish 
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their  right  of  regaining  possession  of  the  goods  or  recovering 
their  value.  They  might  have  done  so,  as  was  done  in  cases 
cited  (Halffv.  Allyn,  60  Tex.  279,  and  Allyn  v.  Willis,  65  Tex. 
66),  but  they  were  not  compelled  to  intervene,  or  to  file  bond 
and  oath  to  try  the  right  of  property:  Lang  v.  Dougherty y  74 
Tex.  228. 

We  do  not  think  Moser  and  Son  were  necessary  parties  de- 
fendant. Plaintiffs  did  not  sue  to  recover  their  debt  and  fore- 
close their  sellers'  lien  upon  the  goods,  but  to  recover  the 
value  of  the  goods  from  a  wrongdoer,  who  had  converted  them. 
Moser  and  Son  had  no  interest  in  this  contest.  The  right  of 
stoppage  in  transitu  is  to  recover  the  possession  of  the  goods, 
and  hold  the  same  subject  to  the  seller's  lien;  and  if  the  goods 
have  been  converted  by  one  in  violation  of  this  right,  he  would 
be  liable  for  the  value  of  the  same;  such  value  to  be  held  upon 
recovery  by  the  vendor,  instead  of  and  under  the  same  right 
as  the  goods  themselves. 

The  seller's  right  is  not  to  rescind  the  sale,  and  rescission 
does  not  result  from  the  enforcement  of  such  right;  its  object 
is  "  to  secure  possession  to  the  vendor  to  enable  him  to  exer- 
cise his  right  as  an  unpaid  vendor":  Allyn  v.  Willis,  65  Tex. 
66.  After  possession  has  been  reclaimed,  the  seller  holds  the 
goods  subject  to  his  lien,  and  must  ordinarily  hold  them  to 
the  expiration  of  the  credit  given,  so  as  to  deliver  them  to  the 
purchaser  upon  payment  of  the  purchase  price:  Jones  on  Liens, 
862.  If  the  time  of  credit  expires  without  payment,  he  can 
then  proceed  to  enforce  his  lien:  Jones  on  Liens,  862-864. 
This  being  the  character  of  the  right  and  its  object,  there  can 
be  no  necessity  to  make  the  debtor  a  party.  If  the  suit  is  not 
only  to  recover  possession,  but  to  obtain  judgment  on  the  debt 
and  foreclose  the  lien,  the  debtor  would  be  a  necessary  party. 
This  suit  asks  no  such  relief;  it  was  brought  purely  upon  the 
right  of  stoppage  in  transitu,  the  vendor  being  insolvent. 
Where  the  suit  was  against  the  carrier  who,  after  notice,  de- 
livered the  goods,  the  debtor,  being  joined  as  defendant,  was 
dismissed  because  of  insolvency,  and  judgment  was  rendered 
against  the  carrier,  but  there  is  no  comment  in  the  opinion 
on  the  fact:  Poole  v.  Houston  etc.  Ry  Co.,  58  Tex.  135.  We 
are  in  no  doubt  of  the  correctness  of  the  conclusion  that  Moser 
And  Son  were  not  necessary  parties  to  this  suit. 

The  foregoing  discussion  disposes  of  all  the  assignments  of 
error  adversely  to  appellant.  The  judgment  of  the  lower  court 
should  be  affirmed. 
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Sales  —  Stoppage  in  Transitu,  Right  of.  —  The  time  at  which  tne 
transit  of  goods  is  at  an  end,  so  as  to  defeat  the  right  of  stoppage,  is  dis- 
eossed  in  the  extended  notes  to  Sangalaff  v.  Stix,  60  Am.  Rep.  51-57;  and 
Buckej-  V.  Donovan,  19  Am.  Rep.  87-92,  The  general  rule  is  that  the  goods 
remain  subject  to  the  right  until  they  have  come  into  the  actual  or  construc- 
tive possession  of  the  consignee:  Sawyer  v.  Joslin,  20  Vt.  172;  49  Am.  Dec. 
768.  At  page  91  of  the  second  of  the  above  notes  several  cases  are  cited  to 
the  point  that  an  attachment  at  the  suit  of  a  creditor  of  the  vendee  will  not 
defeat  the  right:  Blum  v.  Marks,  21  La.  Ann.  268;  99  Am.  Dec.  725;  Far- 
veil  V.  Richmond  etc.  R.  R.  Co.,  102  N.  C.  390;  11  Am.  St.  Rep.  760.  Goods 
in  the  hands  of  an  agent  of  the  vendee  are  subject  to  the  right  of  stoppage, 
when  they  are  in  his  hands  merely  for  the  purpose  of  being  forwarded,  and 
not  for  the  purpose  of  safe  custody  by  him:  Chandler  v.  Fulton,  10  Tex.  2; 
60  Am.  Dec.  188.  The  exercise  of  the  right  does  not  rescind  the  contract 
of  sale,  it  simply  restores  the  vendor  to  his  lien,  by  placing  him  in  the  same 
position  as  if  he  had  never  parted  with  his  property:  Newhall  v.  Vargas,  15 
Me.  314;  33  Am.  Dec.  617;  Patten's  Appeal,  45  Pa.  St.  151;  84  Am.  Dec. 
479. 
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Pleading  —  Contributory  Negligence.  —  If  one  sued  for  negligence  does 
not  plead  contributory  negligence,  he  has  no  right  to  have  the  question 
of  such  negligence  submitted  to  the  jury. 

Telegraph  Corporations  —  Contributory  Negligence. — A  telegraph 
corporation  failing  to  deliver  a  message  informing  a  father  of  the  fatal 
illness  of  his  child  and  requesting  his  immediate  presence,  cannot  escape 
liability  on  the  ground  that  the  agent  of  the  father  who  sent  the 
message  could,  on  learning  that  the  father  did  not  arrive  on  the  next 
train,  have  gone  to  where  he  was  and  there  informed  him  of  the  facts 
disclosed  by  the  message  and  thereby  have  enabled  the  father  to  reach 
his  child  before  its  death. 

Stemmons  and  Field,  for  the  appellant. 

Baldwin  and  Duncan,  for  the  appellee. 

C'oLLARD,  J.,  Section  A.  Suit  by  0.  H.  Wisdom,  appellee, 
against  the  Western  Union  Telegraph  Company,  for  damages 
because  of  mental  anguish,  etc.,  resulting  from  the  failure  of 
the  company  to  deliver  the  following  telegram:  — 

"Whitewright,  Texas,  8-13,  1888. 
"To  C.  H.  Wisdom,  Bonham,  Texas:  — 

"Your  child  is  not  expected  to  live;  come  at  once. 

"W.  H.  Blanks." 

Plaintiff,  with  his  family,  was  living  in  the  town  of  Bon- 
ham, Fannin  County,  and  was  keeping  a  restaurant.  On  the 
11th  of  August,  1888,  he  took  his  wife  and  child  to  her  father's, 
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about  four  miles  from  Whitewright,  in  Grayson  County,  Texas. 
The  child,  a  little  over  a  year  old,  had  been  sick  with  teeth- 
ing and  whooping  cough,  but  was  thought  to  be  improving. 
Whitewright  is  about  fourteen  miles  from  Bonhara,  connected 
by  railway,  and  defendant  operated  a  telegraph  line  between 
the  two  towns.  It  is  about  eighteen  miles  from  Bonham  to 
the  house  of  plaintiff 's  father-in-law.  On  the  12th  of  August 
plaintiff  returned  to  his  business  at  Bonham,  leaving  his  wife 
and  child  at  her  father's;  but  before  leaving  he  made  arrange- 
ments with  W.  H.  Blanks,  who  lived  with  his  wife's  father,  to 
notify  him  by  telegram  in  case  the  child  became  dangerously 
ill,  furnishirig  him  with  money  to  pay  for  the  sending  of  the 
message.  On  the  13th  of  the  month  the  child  became  danger- 
ously ill,  and  Blanks  went  to  Whitewright  and  delivered  to 
defendant's  agent  the  telegram  set  out,  paying  the  charges 
for  the  same  and  for  repeating  it,  and  informing  the  agent  of 
the  circumstances  and  urgency  of  the  message.  He  did  this 
as  the  agent  of  plaintiff.  This  was  done  six  or  eight  hours 
before  the  par;senger  train  came  in  from  Bonham,  in  ample 
time  for  the  message  to  have  been  sent  and  delivered  to  plain- 
tiff in  Bonham,  to  enable  him  to  come  on  the  train.  Blanks 
remained  at  Whitewright,  around  the  depot,  until  the  passen- 
ger train  from  Bonham  arrived.  Wisdom  did  not^come,  and 
he  returned  home. 

About  nine  o'clock,  A.  m.,  on  the  13th  of  the  month,  plain- 
tiff, being  in  Bonham,  called  at  defendant's  telegraph  office 
and  asked  for  a  telegram  for  himself,  and  was  informed  that 
none  had  come.  He  then  told  the  agent  the  circumstances 
about  the  child  being  sick;  that  a  telegram  might  come  for 
him,  and  in  case  it  did,  where  to  deliver  it,  at  his  place  of 
business  next  door  to  Naum's  meat  market;  told  him  that  he 
was  running  a  restaurant  there,  and  could  be  found  there  at 
any  time.  He  could  have  been  found  there  at  any  time.  The 
passenger  train  left  Bonham  for  Whitewright  between  twelve 
and  one  o'clock  on  the  13th,  and  there  was  another  train  the 
same  evening  going  the  same  way  about  seven  o'clock,  reach- 
ing Bell's  about  eight  o'clock,  and  plaintiff  testified  to  his  be- 
lief that  there  was  a  train  going  on  to  Whitewright  about  that 
time.  The  telegram  was  not  delivered,  and  as  a  result  thereof 
plaintiff  was  not  present  at  the  death  of  his  child. 

On  the  morning  of  the  14th,  about  eight  or  nine  o'clock, 
Blanks  arrived  at  Bonham,  having  ridden  horseback  from 
where  the  child  was,  and  informed  plaintiff  that  the  child  was 


June,  1892.]     Western  Union  Tel.  Co.  v.  Wisdom.  807 

dead.  They  both  started  and  arrived  at  the  place  where  the 
child  was  about  eleven  or  twelve  o'clock.  It  was  laid  out 
and  dressed  for  burial.  It  had  died  about  one  o'clock  in  the 
morning. 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  for 
plaintiff  for  eight  hundred  seventy-five  dollars. 

The  defendant  appealed,  and  has  assigned  one  error,  as  fol- 
lows:— 

"The  court  erred  in  overruling  this  special  charge  as  asked 
by  defendant:  That  if  they  find  and  believe  from  the  evi- 
dence that  the  train  reaching  Whitewright  about  four  or  five 
o'clock  on  the  evening  of  the  thirteenth  day  of  August,  1888, 
was  the  only  train  which  would  reach  Whitewright  on  that 
day,  and  that  plaintiff's  agent,  Blanks,  met  said  train  and 
found  that  plaintiff  was  not  on  it,  and  that  if  Blanks  had 
come  on  to  Bonhara  that  evening  and  notified  plaintiff  in 
time  to  have  reached  his  child  prior  to  its  death,  and  did  not 
do  BO,  that  plaintiff  cannot  recover  any  damages  herein  by 
reason  of  his  not  being  present  at  the  death  of  his  said  child." 

Defendant  did  not  plead  contributory  negligence,  and,  if  for 
no  other  reason,  could  not  ask  that  the  requested  charge  be 
given  to  the  jury:  Brown  v.  Sullivan,  71  Tex.  470. 

But  if  contributory  negligence  had  been  pleaded,  there  was 
nothing  in  the  case  demanding  such  a  charge.  Blanks  was 
only  engaged  to  send  the  telegram;  he  fully  obeyed  his  in- 
structions, and  was  under  no  obligations  to  defendant  or  any- 
one else  to  do  more.  If  defendant  had  performed  its  duty 
there  would  have  been  no  injury.  Both  Blanks  and  the 
plaintiS"  had  the  right  to  rely  upon  the  presumption  that  de- 
fendant would  send  and  deliver  a  telegram  with  reasonable 
dispatch.  Plaintifl"  was  not  in  a  position  to  do  more  than  he 
had  done,  and  certainly  could  not  be  held  responsible  for 
Blanks'  failure  to  ride  to  him  with 'the  information.  This 
telegram  was  not  delivered  until  after  plaintiff  returned  from 
the  burial  of  his  child,  and  only  on  his  applying  for  it,  though 
it  had  been  received  at  the  Bonham  ofiBce  in  a  few  minutes 
after  it  was  written. 

We  are  of  opinion  that  the  judgment  should  be  affirmed; 
and  believing  that  this  appeal  was  taken  for  delay  only,  upon 
suggestion  of  appellee,  that  it  should  be  affirmed,  with  ten  per 
cent  damages. 

Affirmed  with  damages. 
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Telegraph  Companies  are  Liable  for  Delay  in  Delivery  of  Mes« 
SAGES:  See  notes  to  Birney  v.  Printing  Tel.  Co.,  81  Am.  Dec.  616;  Western 
Union  Tel.  Co.  v.  Cooper,  10  Am.  St.  Rep.  778;  Western  Union  Tel.  Co.  v. 
Adams,  75  Tex.  531;  16  Am.  St.  Rep.  920.  The  fact  that  a  dispatch  ha» 
been  delayed  before  reaching  the  telegraph  office  is  not  competent  to  prov© 
contributory  negligence  where  a  company  is  charged  with  negligence  in  its 
transmission  after  it  has  been  received:  Western  Union  TeL  Co.  y,  Bosentreter^ 
80  Tex.  406. 


Febiberq  v.  Walzem. 

[85  Texas,  264.] 

A   HOMBSTEAB  IS  NOT  SUBJECT  TO  A  JCDOMENT  LiBN   UoleH  Slioh  Uon  eX> 

isted  before  the  homestead  right  was  acquired. 

Homestead  Exemption.  —  The  Proceeds  o»  a  Voluntary  Salb  or  A 
Homestead  are  not  exempt  from  execution  though  the  sale  was  mad* 
with  the  intention  of  purchasing  another  homestead  with  the  proceeds. 

A  Homestead  is  not  Subject  to  the  Lien  of  a  Judgment  against  it» 
Owner  Existing  before  its  Acquisition  if,  at  and  before  such  acqui* 
sition,  the  debtor  was  occupying  the  property  as  his  home  and  he  pur- 
chased it  as  a  home  for  himself  and  his  family.  As  the  lieu  cannot  at- 
tach until  the  property  vests  in  the  debtor,  and  as  at  the  moment  it  so 
vested  it  became  his  homestead,  there  was  no  intervening  period  in  which 
the  lien  could  take  effect. 

C.  K.  Breneman,  and  Upson  and  Bergstrom,  for  the  appellanta 
J.  M.  Taylor  and  C.  L.  Wurzbac\  for  the  appellee. 

Marr,  J.,  Section  A.  This  suit  was  instituted  by  the  ap 
pellants,  Freiberg,  Klein  &  Co.,  against  the  appellee,  Andrew 
Walzem,  in  the  district  court  of  Bexar  County,  Texas,  on  tht 
tenth  day  of  June,  1889,  to  foreclose  a  judgment  lien  for  th» 
Bum  of  sixteen  hundred  seventy-four  dollars  and  nineteer 
cents  upon  property  owned  by  defendant,  and  acquired 
by  him  after  an  abstract  of  the  judgment  against  him  had 
been  filed  in  the  county  where  the  property  is  situated.  De» 
fendant  alleged  that  he  had  acquired  the  property  for  thi< 
purpose  of  a  home  for  himself  and  family,  and  immediately 
used  and  occupied  the  same  as  a  home.  The  cause  was  tried 
October  12,  1889,  without  a  jury,  and  judgment  rendered  for 
defendant,  from  which  judgment  plaintiffs  appealed  to  this 
court,  and  assign  the  following  error:  — 

"  The  court  erred,  in  finding  for  the  appellee,  Andrew  Wal- 
zem, against  the  lien  claimed  by  appellants,  on  the  ground 
that  the  property  described  in  plaintiffs'  petition,  upon  which 
the  judgment  lien  is  claimed  and  sought  to  be  foreclosed,  was 
the  homestead  of  appellee  Walzem,  in  this,  that  the  factf 
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show  that  appellants  Freiberg,  Klein  &  Co.'s  judgment  was 
of  record  in  Bexar  County  before  and  at  the  time  appellee 
Walzem  acquired  title  to  the  property  set  out  in  appellants' 
petition,  and  therefore  appellants'  lien  attached  to  the  prop- 
erty ahead  of  and  was  and  is  superior  to  appellee's  homestead 
claim  therein." 

The  land  in  dispute  is  a  house  and  lot  "  on  Avenue  D  and 
Seventh  Street,  in  the  city  of  San  Antonio,  acquired  by  ap- 
pellee by  deed  from  Fritz  Schreiner,  dated  March  23,  1889." 

The  abstract  of  the  plaintiffs'  judgment  was  duly  recorded 
and  indexed  in  the  proper  records  of  Bexar  County  on  the 
fifteenth  day  of  March,  1886. 

The  appellee,  Walzem,  proved,  "that  he  was  at  the  institu- 
tion of  this  suit,  and  had  been  for  several  years  prior  thereto,  a 
married  nian  and  the  head  of  a  family,  consisting  of  himself, 
his  wife,  and  one  child;  that  on  the  nineteenth  day  of  April, 
1886,  he  purchased  the  lot  14,  in  block  36,  on  Avenue  C,  in 
the  city  of  San  Antonio,  with  the  proceeds  of  the  sale  of  his 
former  homestead,  and  built  a  house  on  it,  and  lived  therein, 
and  occupied  it  with  his  family  continuously  for  more  than 
three  years  as  their  homestead;  that  on  the  nineteenth  day  of 
March,  A.  D.  1889,  defendant  and  his  wife  sold  their  said 
Avenue  C  homestead  to  Leopold  M.  Michael  for  three  thou- 
sand dollars,  with  the  intention  of  investing  the  said  money 
in  another  homestead;  that  on  the  twenty-third  day  of  March, 
A.  D.  1889,  defendant  purchased  from  Fritz  Schreiner  the 
house  and  lot  on  the  corner  of  Avenue  D  and  Seventh  Street, 
in  the  city  of  San  Antonio,  with  the  intention  and  for  the 
purpose  of  making  it  his  homestead,  and  paid  therefor  the 
three  thousand  dollars  realized  by  him  as  aforesaid  from  his 
said  Avenue  C  homestead;  that  defendant  had,  a  short  time 
prior  to  the  sale  of  his  Avenue  C  homestead,  temporarily 
rented  it,  and  was  renting  and  occupying  the  said  house  and 
lot  on  Avenue  D  (with  the  intention  of  purchasing  the  same 
and  making  it  his  homestead  whenever  he  sold  his  Avenue  C 
homestead)  at  the  time  he  purchased  it  from  the  said  Fritz 
Schreiner,  and  is  now  occupying  and  using  the  said  house 
and  lot  on  Avenue  D,  with  his  family,  as  his  homestead,  and 
that  he  does  not  own  any  other  real  estate  in  Bexar  County, 
Texas,  or  elsewhere." 

Under  the  provisions  of  the  statute,  the  judgment  lien, 
when  duly  established,  will  "operate  upon  all  of  the  real 
estate  of  the  defendant  situated  in  the  county  where  such 
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record  and  index  are  made,  and  upon  all  real  estate  which 
the  defendant  may  thereafter  acquire  situated  in  said 
county  ":  Rev.  Stats.,  art.  3159.  The  lien,  however,  cannot 
be  extended  to  the  homestead  of  the  defendant,  which  the 
constitution  and  laws  exempt  from  forced  sale  and  every 
character  of  lien  except  those  specially  enumerated  in  the 
constitution:  Const.,  art.  16,  sec.  50;  Freeman  on  Executions, 
sec.  249  d. 

It  has  been  held  in  this  state,  however,  that  a  judgment 
lien  when  once  fixed  upon  the  land  of  the  defendant  will  be 
superior  to  a  subsequently  acquired  homestead  right  in  such 
land:  Wright  v.  Strauh,  64  Tex.  66.  It  is  also  the  established 
doctrine  in  this  state  that  when  the  homestead  has  been  vol- 
untarily sold,  the  proceeds  of  such  sale  are  not  protected  by 
the  exemption  laws  from  the  claims  of  the  creditor-e,  although 
the  sale  was  made  with  the  intention  of  purchasing  another 
homestead.  The  reinvestment  and  acquisition  of  another 
homestead  must  be  complete  before  the  protection  can  be  in- 
voked; for  it  is  the  homestead  itself  which  the  constitution 
exempts,  not  the  money  with  which  one  may  be  acquired  in 
the  future:  Rirby  v.  Giddings,  75  Tex.  679,  and  cases  cited. 

In  view  of  the  principles  announced  in  these  decisions,  as 
well  as  the  terms  of  the  statute  above  cited,  the  counsel  for 
the  appellants  contend  that  the  lien  of  the  appellants'  judg- 
ment attached  to  the  land  in  dispute  at  the  very  moment  it 
was  acquired,  and  before  it  became  a  homestead,  and  there- 
fore it  may  be  sold  in  satisfaction  of  the  debt  and  lien.  We 
do  not  concur  in  this  view  of  the  case.  We  are  of  the  opinion, 
under  the  undisputed  facts  in  evidence,  that  as  soon  as  the 
appellee  obtained  the  title  to  the  property  in  question,  it  be- 
came immediately  impressed  with  the  homestead  character, 
and  therefore  the  judgment  lien  could  not  and  did  not  attach 
to  it:  Crawford-y.  Richeson,  101  111.  351. 

The  appellee  purchased  it  for  a  home  for  himself  and 
family,  and  had  no  other,  and  at  the  very  time  was  actually 
occupying  and  continued  thereafter  to  occupy  it  as  his  home- 
stead. The  lien  could  not  attach  until  the  land  became  the 
property  of  the  defendant,  and  the  very  moment  that  it  did 
become  his  property,  as  we  have  seen,  it  became  hlB  home- 
stead also,  upon  which  the  lien  could  not  operate. 

The  property  in  controversy  was,  therefore,  protected  from 
the  operation  of  the  lien,  not  because  the  purchase  money  was 
exempted  (for  such  was  not  the  case),  but  because  the  land 
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itself  was  exempt,  as  the  homestead  of  the  appellee,  immedi- 
ately upon  its  acquisition. 

From  the  sale  of  the  old  to  the  purchase  of  the  new  home- 
stead there  was  a  continuing  intention  upon  the  part  of  the 
appellee  to  make  the  land  in  dispute  bis  home,  and  simulta- 
neously with  its  purchase  he  was  actually  occupying  and 
using  it  in  that  character  and' for  that  purpose:  Ehy  v.  Foster^ 
61  Cal.  282;  Cowgell  v.  Warrington,  66  Iowa,  666;  Wat^ins  v. 
Davis,  61  Tex.  414;  Gardner  v.  Douglass,  64  Tex.  76.  Under 
such  circumstances  the  homestead  right  of  the  appellee  in  the 
land  vested  immediately,  and  was  never  subject  to  the  judg- 
ment lien.  Our  conclusions  are  based  entirely  upon  the  facts 
of  this  particular  case,  without  attempting  to  indicate  what 
should  be  the  proper  criterion  upon  a  different  state  of  facts. 

The  judgment  should  be  affirmed. 

HoMKSTEAD,  JUDGMENT  LiEN  ON:  See  extended  note  to  Vanstoryr.  Thorn- 
ton, ante,  496.  Proceeds  of  the  sale  of  exempt  property  are  not  exemptt 
Knatib  t.  Drake,  23  Pa.  St.  489;  62  Am.  Deo.  352. 


EOTHSCHILD    V.    DaUGHBB, 

[85  Tkxas,  332.] 
Thb  Aokxowledqment  of  a  Deed  to  a  trustee  taken  before  him  as  a  notaiy 
pnblio  is  void,  although  he  had  no  pecuniary  interest  in  the  deed,  and 
after  it  was  executed  declined  to  act  nnder  it  and  another  trustee  wai 
sabstituted  for  him,  who  made  the  sale  of  the  property  upon  the  oon* 
tingency  authorized  by  the  deed. 

Davis,  Beall  and  Kemp,  for  the  appellants. 

No  brief  for  the  appellees  reached  the  Reporter. 

Gaines,  A.  J.  This  suit  was  brought,  by  Annie  M.  Daugher, 
joined  by  her  husband,  against  W.  M.  Chandler,  trustee, 
Theo.  Rothschild,  substitute  trustee,  and  Charles  Jacobs  & 
Co.,  beneficiaries  in  a  certain  deed  of  trust  executed  by 
the  plaintiffs,  to  enjoin  the  sale  under  the  power  in  the  deed 
of  certain  real  estate,  the  property  of  the  wife.  Chandler,  the 
original  trustee,  having  declined  to  make  the  sale,  Rothschild 
was  appointed  by  the  beneficiaries  as  his  substitute,  and  at 
the  institution  of  the  suit  had  advertised  the  property  for 
sale. 

The  deed  in  trust  was  accompanied  by  the  privy  acknowl- 
edgment of  Mrs.  Daugher,  but  it  was  taken  before  W.  M. 
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Chandler,  a  notary  public,  who  is  the  same  person  that  is 
named  as  the  original  trustee  in  the  instrument.  Upon  this 
ground  the  court  below  held  the  deed  in  trust  void,  and  en- 
tered a  decree  perpetuating  the  injunction.  There  were  other 
grounds  upon  which  the  validity  of  the  proposed  sale  was  at- 
tacked, but  the  conclusion  at  wliich  we  have  arrived  renders 
it  unnecessary  to  consider  them. 

The  precise  question  here  presented  has  never  been  passed 
upon  in  this  court,  unless  it  was  in  the  case  of  Brown  v.  Moore^ 
38  Tex.  648.  In  the  deed  of  trust  under  consideration  there 
is  no  express  provision  allowing  the  trustee  any  compensation 
for  executing  the  trust.  In  the  case  referred  to,  the  report 
does  not  make  it  clear  whether  the  instrument  which  was 
there  held  void  contained  such  express  provision  or  not.  We 
would  infer  from  the  statement  of  the  case  that  it  did  not. 
But  the  court  in  the  opinion  say,  "the  trustee  was  interested 
in  the  conveyance  to  the  extent  of  his  commissions,  and  was 
therefore  incompetent  as  an  officer  to  take  an  acknowledgment 
of  the  deed." 

Whether  the  court  determined  that  a  trustee  was  entitled 
to  compensation,  in  the  absence  of  an  express  provision  in  the 
deed  allowing  it,  or  whether  they  understood  the  deed  as  con- 
taining such  express  stipulation,  it  is  impossible  to  say.  But 
in  either  event,  if  we  should  hold  that  without  such  stipula- 
tion a  trustee  is  entitled  to  remuneration  for  his  services  in 
making  the  sale,  the  decision  would  be  in  point,  and  would 
be  decisive  of  the  question  before  us.  But  we  are  not  pre- 
pared to  so  hold;  and  leaving  that  point  undecided,  we  will 
treat  the  question  before  us  from  the  other  standpoint. 

Conceding,  for  the  sake  of  the  argument,  that  the  trustee 
would  not  have  been  entitled  to  compensation  for  his  services 
in  making  the  sale,  the  question  is,  Did  he  in  that  case  have 
the  power  to  take  the  wife's  acknowledgment  to  the  deed  of 
trust  ?  We  think  the  case  of  Sample  v.  Irwin,  45  Tex.  567, 
approaches  very  nearly  a  decision  of  the  question.  In  that 
case  the  notary  who  took  the  acknowledgment  of  the  deed  of 
trust  had  signed  it  as  agent  of  the  beneficiaries,  and  for  that 
reason  the  acknowledgment  was  held  void.  The  court  in  the 
opinion  say:  "If  the  fact  of  agency  raises  a  presumption  of 
pecuniary  interest,  the  case  of  Brown  v.  Moore,  38  Tex.  648, 
is  in  point.  But  whether  such  be  the  presumption  or  not,  we 
think  that  one  who  identifies  himself  with  the  transaction, 
by  placing  his  name  on  the  face  of  the  instrument  as  the 
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avowed  agent  of  one  of  the  parties,  is  not  competent  to  give  it 
authenticity  as  an  oflScer." 

A  party  to  a  deed  is  generally  held  incompetent  to  take  the 
acknowledgment  of  the  grantor.  The  officer  who  took  the  ac- 
knowledgment of  the  mortgagors  in  the  present  case  is  a  party 
to  the  conveyance.  In  form  at  least  the  instrument  purports 
to  convey  the  lot  to  him  in  trust  in  order  to  secure  the  pay- 
ment of  the  debt  of  the  beneficiaries.  Whether  he  had  any 
pecuniary  interest  or  not,  he  is  identified  with  the  transac- 
tion. We  think  it  safe  to  hold,  that  a  party  to  a  deed  or 
mortgage  is  not  competent  to  take  the  acknowledgment  of 
the  instrument. 

It  is  insisted,  however,  that  because  Chandler,  the  original 
trustee,  declined  to  act  under  the  instrument,  and  refused  to 
make  the  sale,  he  was  not  a  party  to  the  deed  of  trust,  and 
therefore,  was  not  disqualified  to  take  the  acknowledgment  of 
the  mortgagors.  If  it  had  appeared  especially  upon  the  in- 
strument itself  that  he  had  declined  to  accept  the  trust  be- 
fore the  acknowledgment  was  taken,  the  point  would  have 
been  worthy  of  serious  consideration.  But  when  he  took  the 
wife's  acknowledgment  he  was  bound  to  know  the  contents  of 
the  instrument,  and  that  he  was  the  trustee  in  it;  and  yet  it 
does  not  appear  that  he  declined  in  any  manner  to  accept 
under  it.  The  presumption  is  that  he  did  accept,  and  we 
therefore  think  that  he  was  not  competent  to  take  the  ac- 
knowledgment at  the  time  it  was  taken,  and  that  his  subse- 
quent refusal  to  act  did  not  cure  the  original  want  of  au- 
thority. 

If  the  deed  of  trust  had  been  upon  land  not  the  separate 
property  of  the  wife,  and  hence  not  dependent  for  its  eflFect 
upon  a  certificate  of  her  privj'  examination  and  acknowledg- 
ment, and  if  attested  by  subscribing  witnesses,  it  would  have 
been  good  between  the  parties  and  all  persons  holding  under 
them  with  notice,  although  the  acknowledgment  was  invalid: 
Bennett  v.  Shipley,  82  Mo.  448;  Darst  v.  Gale,  83  111.  136. 
But  being  a  mortgage  of  the  wife's  separate  estate,  it  is  of  no 
effect. 

In  Darst  v.  Oale,  83  111.  136,  the  court  say:  "The  trustees 
were  empowered  to  act  separately  and  in  the  alternative;  that 
is  to  say,  if  by  circumstances  one  became  disqualified  or  wag 
unable  to  act,  another  might  act.  The  acknowledgment  was 
taken  by  Grove,  one  of  the  parties  named  as  trustees.  This 
unquestionably  rendered  the  deed  void  as  to  him,  but  we  fail 
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to  comprehend  how  it  affected  the  deed  as  to  the  other  trus- 
tees. He  and  they  had  no  community  of  interest,  and  hi» 
becoming  disqualified  had  no  tendency  to  disqualify  them. 
But  aside  from  this,  since  the  execution  of  the  deed  of  trust 
is  proved  aliunde  the.  acknowledgment,  and  the  trustee  had 
no  beneficial  interest  in  the  trust,  we  are  of  the  opinion  that 
the  proof  of  execution  was  sufficient,  without  regard  to  the 
sufficiency  of  the  acknowledgment,  so  far  as  relates  to  the 
purposes  of  the  case  before  us." 

In  the  last  proposition  we  fully  concur.  But  we  will  say, 
with  due  respect  to  the  court  whose  opinion  we  quote,  as  we 
trust,  that  it  seems  to  us  the  fact  that  one  of  the  trustees  took 
the  acknowledgment  did  not  make  the  deed  any  worse  than 
it  would  have  been  without  an  acknowledgment.  The  fact, 
however,  that  the  officer  who  took  the  acknowledgment  was 
one  of  the  trustees  made  the  acknowledgment  itself  a  nullity. 
And  such,  we  think,  was  the  effect  of  the  same  fact  upon  the 
acknowledgment  to  the  deed  of  trust  in  the  case  now  be- 
fore us. 

To  hold  that  a  party  to  a  deed  is  incompetent  to  take  the 
acknowledgment  of  a  party  to  it,  we  think  a  safe  and  salutary 
rule. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 

An  Acknowlkdgment  or  a  Debd  cannot  be  taken  by  a  jp'antee  there* 
in,  though  the  conveyance  is  to  him  as  trustee:  Botodenv.  Parrish,  86  Va. 
67;  19  Am.  St.  Rep.  873.  A  clerk  who  is  a  subscribing  witness  to  a  deed  it 
not  disqualified  from  taking  the  acknowledgment  of  its  execution:  2Ven- 
with  V.  Smallwood,  111  N.  C.  132.  la  Stevenson  v.  Brasher,  90  Ky.  23,  it 
was  held  that  the  fact  that  a  county  clerk  was  a  grantee  in  a  deed  does  not 
disqualify  him  to  take  the  grantor's  acknowledgment.  For  a  full  discus- 
■ion  as  to  when  a  disqualification  to  take  an  acknowledgment  does  or  doea 
not  exist,  see  the  notes  to  Wilhera  r.  Baird,  32  Am.  Deo.  757,  and  lAving- 
•ton  T.  KeUelie,  41  Am.  Dec.  170. 
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Franco-Texan  Land  Co.  -y.  McCormiok. 

[86  Texas,  416.] 

A  CJoRPORATiON  Cannot  Empower  an  Agent  to  do  an  Act  which  mat 
NOT  BR  Lawfully  Done  Under  its  Charter. 

Corporations.  —  Acts  Done  in  Excess  ov  th*b  Power  Contbrred  by  a 
Charter  are  void  in  the  sense  that  they  can  have  no  effect  to  divest 
the  corporation  of  any  right  in  or  to  any  property  bolonging  to  it.  All 
persons  attempting  to  contract  with  the  corporation  must  take  notice  of 
the  powers  conferred  upon  it  by  its  charter. 

Corporations.  —  A  Conveyance  Purporting  to  be  Made  by  a  Land 
Corporation  by  its  President  of  its  lands  in  exchange  for  personal 
property  is  void,  and  the  taking  of  the  note  of  a  third  person  in  pay* 
ment  for  such  land  is  exchanging  it  for  personal  property. 

Corporations  —  Principal  and  Agent,  Presumption  as  to  Extraor- 
dinary Pacts.  — If  an  act  performed  by  an  agent  of  a  corporation  is  ia 
excess  of  the  corporation's  charter  or  the  agent's  authority,  except  ia 
extraordinary  circumstances,  the  existence  of  those  circumstances  wilt 
not  be  presumed  as  against  the  corporation,  but  must  be  proved  by  on* 
claiming  them  to  have  existed. 

Notice. —  One  is  not  a  Purchaser  in  Good  Faith  from  or  Under  a  Cor« 
FORATiON  when  the  deed  under  whioh  he  claims  title  purports  to  be  made 
in  consideration  of  the  exchange  of  real  for  personal  property,  and  the 
charter  of  the  corporation  does  not  authorize  its  lands  to  be  conveyed 
for  such  a  consideration. 

Corporation  Cannot  be  Precluded  from  Recovertng  Land  Oonveybd 
BY  its  President  without  Authority  because  the  consideration,  or 
some  part  of  it,  was  paid  to  him,  in  the  absenoe  of  evidence  that  any 
part  of  the  money  received  by  him  was  paid  over  to  the  corporation  or 
applied  to  some  corporate  purpose. 

0.  A.  Kirklandt  and  McCatl  and  Mosley^  for  the  plaintifif 
in  error. 

Cockrell  and  Cockrellj  for  the  defendant  in  error. 

Stayton,  C.  J.  The  leading  facts  involved  in  this  case,  on 
which  the  rights  of  the  parties  largely  depend,  are  the  facts 
stated  in  the  case  of  Fitzhugh  v.  Franco-Texan  Land  Co.,  81 
Tex.  306. 

Before  that  action  was  brought,  Thomas  McCormick  had 
bought  one  of  the  sections  of  land  in  controversy  in  that 
cause,  but  as  he  was  not  made  a  party,  the  judgment  therein 
rendered  is  not  binding  upon  him. 

He  brought  this  action  against  the  Franco-Texan  Land 
Company,  in  form  trespass  to  try  title,  alleging  title  to  one  of 
the  sections  the  president  of  the  company  attempted  to  con- 
vtty  to  Martin.  He  attempts  to  deraign  title  through  Mar- 
tin, and  to  60  much  of  his  action  a  plea  of  not  guilty  was 
filed. 
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He  further  alleged,  however,  that  at  the  time  he  purchased 
the  land  company  was  asserting  a  lien  on  the  land  to  secure 
the  payment  of  the  purchase  money,  and  that  in  addition  to 
the  indemnity  furnished  through  the  warranty  in  the  deed 
under  which  he  claimed,  he  required  and  received  from  Mar- 
tin and  Clayton,  the  latter  being  only  a  surety,  a  bond  to  in- 
demnify him  against  the  lien  claimed  by  the  land  company, 
and  against  any  claim  the  land  company  might  make  and 
enforce. 

He  made  Martin  and  Clayton  parties  to  this  action. 

His  prayer  against  the  land  company  was  for  the  recovery 
of  the  land,  and  for  the  cancellation  of  any  claim  that  com- 
pany might  assert;  and  he  prayed,  in  the  event  of  a  recovery 
against  him  by  the  land  company,  a  judgment  against  Mar- 
tin and  Clayton  on  their  indemnity  bond. 

The  land  company  filed  a  cross  bill,  in  which  it  set  up  the 
invalidity  of  the  deed  made  by  its  president  to  Martin,  al- 
leging the  same  matters  as  in  the  case  before  referred  to;  and 
under  this  prayed  for  a  cancellation  of  the  deeds  under  which 
plaintiff  claimed. 

In  the  event,  however,  that  the  company  should  not  be  en- 
titled to  hold  the  land,  it  prayed  an  enforcement  of  its  lien, 
for  the  pro  rata  payment  of  the  purchase  money  unpaid, 
against  the  section  of  land  in  controversy,  but  gave  no  basis 
upon  which  to  do  this  other  than  a  statement  of  the  purchase 
money  still  due  on  the  twenty-six  sections  of  land,  and  their 
area. 

To  this  cross  bill  exceptions  general  and  special  were  filed, 
and  one  of  these  exceptions  questioned  the  right  of  the  land 
company  to  the  equitable  relief  sought,  because  there  was  no 
offer  to  return  to  plaintifi"  the  money  paid  by  him  for  the  sec- 
tion of  land. 

The  exceptions  were  overruled. 

Plaintiff  further  answered  the  cross  bill,  and,  among  other 
things,  alleged,  that  he  was  an  innocent  purchaser  of  the 
land,  and  that  hy  paid  one  thousand  twenty  dollars  and  fifty 
cents  for  it,  relying  upon  the  deed  made  by  the  president  of 
the  company  to  Martin;  and  the  evidence  tends  to  show  that 
he  had  no  notice  of  the  facts  which  gave  invalidity  to  the 
deed  made  by  the  president  of  the  land  company,  other  than 
such  as  appeared  on  the  face  of  that  deed. 

That  he  paid  the  purchase  money  for  the  land  was  proved, 
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and  the  district  court  rendered  a  judgment  in  his  favor  for 
the  land,  on  the  ground  that  he  was  an  innocent  purchaser. 

In  the  decision  of  this  case  the  court  of  civil  appeals 
waived  a  decision  of  the  question  whether  the  recitals  in  the 
deed  made  by  the  president  of  the  land  company  to  Martin 
were  sufficient  to  affect  plaintiff  with  notice  of  the  invalidity 
of  the  deed,  but  affirmed  the  judgment,  on  the  ground  that 
the  land  company  had  not  offered  to  pay  to  the  plaintiff  such 
part  of  the  money  received  by  the  company  from  Martin  as 
the  section  of  land  in  controversy  bore  to  all  the  land  the 
president  of  the  company  attempted  to  convey  to  Martin. 

There  is  nothing  presented  in  this  case  that  would  render 
inapplicable  the  rules  of  law  announced  in  Fitzhugh  v.  Franco' 
Texan  Land  Co.,  81  Tex.  306. 

It  was  not  shown  in  either  case  that  power  was  at  any 
time  expressly  conferred  on  the  president  of  the  corporation; 
but,  as  held  in  the  former  case,  apparent  power,  a  holding 
out,  in  former  course  of  dealing  might  justify  persons  in 
dealing  with  him  to  believe  that  he  had  power  not  only 
to  execute  a  deed,  but  also  to  make  a  contract  for  the  sale  of 
land,  in  the  usual  course  of  business,  by  which  the  corpora- 
tion would  be  bound. 

The  authority  of  an  agent  of  a  corporation  must  neces- 
sarily depend,  as  that  of  the  agent  of  a  person,  on  the  terms 
of  his  appointment,  and  they  differ,  in  this  respect,  only  in 
that  a  corporation  cannot  empower  an  agent  to  do  any  act 
w^hich  may  not  lawfully  be  done  under  its  charter,  while  a 
person  may  empower  his  agent  to  do  any  act  not  forbidden 
by  law. 

This  difference  arises  from  the  fact  that  the  charter  of  a 
private  corporation  does  not  simply  confer  the  corporate  fran- 
chise, but  is  also  an  agreement  between  the  shareholders  as 
to  the  business  to  be  conducted,  and,  as  to  the  powers  to  be 
exercised  in  reference  thereto;  and  for  the  protection  of  all 
shareholders,  all  business  conducted  or  powers  exercised, 
when  not  authorized  by  the  charter,  must  be  held  not  to  be 
binding  on  the  corporation. 

Acts  so  done  in  excess  of  power  conferred  by  the  charter 
are  void,  in  the  sense  that  they  can  have  no  effect  to  divest 
the  corporation  of  right  in  or  to  any  property  belonging  to  it. 

In  this  respect,  it  matters  not  whether  the  power  of  the 
agent  be  expressly  given  or  be  implied  from  the  usual  course 
of  business;  for  all  persons  must  take  notice,  when  they  at- 
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tempt  to  contract  with  a  corporation,  of  the  powers  conferred 
upon  it  by  its  charter. 

In  the  former  case  it  was  held,  that  the  charter  of  the  land 
company  gave  to  it  no  power  to  exchange  for  personal  prop- 
erty the  lands  it  was  authorized  to  acquire. 

The  president  of  the  corporation  having  no  power,  under 
the  charter,  to  convey  to  Miller,  all  persons  claiming  through 
the  deed  to  him  are  affected  with  notice  of  every  fact  recited 
in  the  deed  made  to  him. 

The  deed  to  Miller  recited  a  consideration  of  forty-nine 
thousand  nine  hundred  twenty  dollars,  of  which  nine  thous- 
and nine  hundred  twenty  dollars  was  cash,  a  note  for  nine 
hundred  fifty  dollars  and  the  balance  thus,  "  and  the  further 
consideration  of  a  certain  promissory  note  for  forty  thousand 
dollars,  bearing  ten  per  cent  interest  from  date,  executed  by 
J.  H.  Milliken,  December  15, 1884,  to  W.  G.  Martin,  or  bearer, 
and  transferred  by  said  W.  G.  Martin  to  R.  W.  Duke,  presi- 
dent of  Franco-Texan  Land  Company,  on  the  eighteenth  day 
of  February,  1885,  due  and  payable  on  December  16,  1886, 
the  same  being  in  full  payment  of  the  balance  of  the  purchase 
money  of  the  lands  hereinafter  described." 

This  was  all  that  appeared  in  the  deed,  as  to  the  character 
of  the  obligation  given  in  full  payment  of  balance  of  purchase 
money,  but  when  tbe  instrument  was  ofifered  in  evidence  it 
appeared  that  it  might  be  paid  in  horses  at  a  price  named. 

Of  this  fact  McCormick  had  no  notice  when  he  purchased, 
but  he  was  affected  with  notice  that  a  promissory  note,  made 
by  a  person  other  than  the  vendee,  was  taken  in  absolute  pay- 
ment of  forty  thousand  dollars  of  the  purchase  money,  to  se- 
cure the  payment  of  which  no  lien  was  reserved. 

We  do  not  see  in  what  respect  the  taking  of  the  note  of  a 
third  person  in  payment  of  so  much  of  the  purchase  money 
would  differ  in  principle  from  the  taking  of  any  other  personal 
property  in  payment,  for  in  either  case  it  would  be  simply  an 
exchange  or  barter  of  real  estate,  in  so  far,  for  personal  prop- 
erty. 

If  the  president  of  the  company,  having  power  to  sell  and 
convey  for  cash,  or,  under  the  by-laws,  on  credit,  had  sold  and 
made  a  deed  reciting  that  the  land  had  been  paid  for  in  cash, 
then  a  person  ignorant  of  the  falsity  of  this  might  become  an 
innocent  purchaser;  for  the  sale  and  conveyance  would  have 
been  within  the  apparent  power  of  the  agent,  and  any  person 
would  be  entitled  to  rely  upon  the  express,  or  even  the  im- 
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plied,  representation  that  the  facts  existed  that  empowered 
him  to  convey. 

If  a  state  of  facts  possibly  might  have  existed  under  which 
the  president  of  the  corporation  would  have  been  empowered 
to  sell  and  convey  the  land  as  he  did,  their  existence  cannot 
be  presumed  if  they  are  necessarily  outside  of  the  usual  course 
of  the  business  of  the  corporation,  or  the  leading  purpose  for 
which  it  has  existence. 

"A  party  dealing  with  an  agent  is  not  entitled  to  assume 
the  existence  of  any  extraordinary  state  of  facts  in  order  to 
bring  the  acts  of  the  agent  within  the  scope  of  his  apparent 
authority.  Hence,  if  an  act  performed  by  an  agent  of  a  cor- 
poration would  be  in  excess  of  the  company's  charter  or  the 
agent's  authority,  except  under  extraordinary  circumstances, 
the  company  can  be  held  bound  by  such  act  only  provided 
these  extraordinary  circumstances  did  exist":  Morawetz  on 
Private  Corporations,  606. 

If  the  power  to  be  exercised  be  not  clearly  within  the  ex- 
press or  fairly  within  the  implied  powers  given  by  the  charter, 
nor  within  the  grant  of  power,  with  its  necessary  incidents, 
found  in  the  appointment,  nor  within  the  apparent  power  of 
the  agent,  however  that  may  be  exhibited,  but  be  a  power 
which  for  its  existence  must  invoke  some  extraordinary  state 
of  facts  not  of  a  nature  to  be  known  to  the  agent  only,  and 
clearly  out  of  the  usual  course  of  business,  then  it  would  seem 
to  be  the  duty  of  a  person  seeking  to  acquire  right  through 
the  exercise  of  the  power  to  inquire  as  to  its  existence  and  as 
to  the  facts  which  bring  it  into  being. 

In  the  usual  course  of  business  it  is  shown  that  sales  were 
made  for  cash,  or  if  on  credit,  with  lien  to  secure  the  purchase 
money  unpaid;  while  under  the  contract  the  president  and 
Martin  assumed  to  make,  the  paper  of  a  third  person  was 
taken  in  absolute  payment  of  the  greater  part  of  the  purchase 
money;  and  thus,  in  so  far,  the  lien  the  law  would  have  given 
had  the  purchaser  executed  his  own  notes  was  destroyed;  for 
to  its  existence  the  nonpayment  of  the  purchase  money  was 
an  essential  fact. 

Under  the  facts,  we  are  of  opinion  the  plaintiff  was  not 
an  innocent  purchaser,  the  agent  having  no  real  power  to 
make  the  sale  and  conveyance  made. 

The  president  having,  at  most,  only  an  apparent  power  to 
Bell  and  convey  in  any  case  in  due  and  ordinary  course  of 
business,  we  are  of  opinion  that  the  recitals  in  the  deed  to 
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Martin  affect  all  persons  claiming  through  it  with  notice  that 
he  exceeded  his  power  in  making  the  sale. 

This  being  true,  the  plaintiff,  on  that  branch  of  his  case 
which  asserted  his  title  to  the  land,  failed  to  show  right  in 
himself,  simply  because  the  land  company  had  not  been  di- 
vested of  title  by  the  unauthorized  conveyance  made  by  its 
president. 

This  is  not  a  case,  in  so  far,  in  which  a  person  seeking 
equitable  relief  must  do  equity  before  such  relief  will  be 
granted,  but  is  a  case  in  which  the  plaintiflf  shows  no  title  to 
the  land,  either  legal  or  equitable,  while  the  defendant  shows 
a  legal  title. 

In  such  a  case  the  holder  of  the  legal  title  is  clearly  en- 
titled to  a  judgment;  and  that  it  may  have  asked,  by  way  of 
cross  bill,  relief  of  an  equitable  nature,  in  the  event  it  was 
not  entitled  to  the  land,  cannot  affect  this  question. 

If  the  plaintiff  be  entitled  to  have  defendant  repay  all  or 
any  part  of  the  sum  he  paid  for  the  land,  upon  showing  the 
facts  that  entitle  him  to  such  relief,  the  court  has  full  power 
to  give  it;  but  it  has  no  legal  power,  under  the  facts  of  this 
case,  to  deny  to  defendant  the  right  which  results  from  legal 
title  to  the  land,[simply  because  it  may  not  have  offered  to  do 
equity. 

If  it  be  conceded  that  under  the  facts  of  this  case  plaintiflf, 
through  the  conveyance  to  him  on  failure  of  title  to  the  land, 
would  have  the  same  riglit  as  would  Martin  had  he  not  con- 
veyed, we  do  not  think  that  a  case  was  made  by  the  plead- 
ings or  proof  which  would  ever  have  authorized  a  judgment 
against  the  defendant  for  any  sum  of  money  upon  the  convey- 
ance to  Martin  being  held  void. 

It  was  the  right  of  the  land  company  to  repudiate  the 
transaction  its  agent  attempted  to  consummate  simply  because 
he  had  no  power  to  make  the  contract,  and  the  company 
was  therefore  not  bound  by  it;  but  under  the  general  rules  of 
equity  it  could  not  have  the  land  and  the  money  paid  by 
Martin  also;  but  the  mere  fact  that  the  money  was  paid  by 
Martin  to  the  president  of  the  company,  when  assuming  to 
act  for  the  company,  would  not  furnish  ground  for  recovery 
against  the  company,  and  still  less  for  refusing  to  give  full 
protection  to  defendant's  legal  right,  because  some  part  of  the 
money  had  not  been  paid  or  offered  to  plaintiflf  by  the  com- 
pany. 

Before  any  such  right  can  exist,  it  must  be  shown  that  the 
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money  was  appropriated  to  the  use  of  the  company  through 
some  corporate  agency,  acting  within  the  scope  of  its  express 
or  implied  authority:  Taylor  on  Private  Corporations,  310- 
312;  Morawetz  on  Private  Corporations,  714,  715. 

If  the  money  was  actually  received  by  the  corporation,  it 
should  account  for  it  to  the  proper  person  if  it  had  used  it;  if 
it  bad  it  on  hand,  or  had  property  received  under  such  cir- 
cumstances, it  should  restore  it,  and  ought  to  pay  the  value 
of  anything  received  by  it,  and  used  for  a  legitimate  corpo- 
rate purpose. 

In  this  case  there  is  nothing  to  show  that  any  sum  paid 
by  Martin  ever  came  into  the  possession  of  the  corporation, 
or  that  it  was  applied  to  a  corporate  purpose,  and  under  such 
facts  no  judgment  could  have  been  rendered  in  favor  of  the 
plaintiff  on  account  of  any  sum  that  may  have  been  paid  to 
Duke. 

A  payment  to  Duke,  the  president,  was  not  a  payment  or  de- 
livery to  the  corporation,  sufficient  in  itself  to  fix  liability  on  it. 

It  may  be  that  the  rule  invoked  in  the  court  of  civil  appeals 
could  not  be  given  efiFect,  even  in  so  far  as  to  require  the  re- 
turn of  any  of  the  money  paid  by  Martin,  in  view  of  the  fact, 
that  if  even  received  by  the  corporation,  it  may,  as  is  indi- 
cated in  the  pleadings,  have  been  returned  to  Martin  in  the 
cause  before  referred  to,  without  notice  from  any  source,  that 
plaintiff  had  bought  the  section  of  land. 

If  through  his  negligence  in  failing  to  give  notice  of  his 
claim,  all  the  purchase  money  had  been  returned  to  Martin, 
a  court  of  equity  might  possibly  refuse  any  relief  at  all  as 
against  the  defendant;  but  it  is  not  necessary  to  decide  these 
questions. 

In  view  of  the  uncertainty  as  to  the  sum  which  should  be 
returned  for  the  purchase  money  of  the  section  of  land  in 
controversy,  if  defendant  be  under  obligation  to  do  this  at 
all,  and  of  the  fact  that  on  demurrer  the  trial  court  held  this 
not  to  be  necessary,  we  do  not  think  the  judgment  could  be 
legally  affirmed,  even  if  the  case  was  one  in  which  the  maxim 
that  "he  that  seeks  equity  must  do  equity,"  had  application 
to  the  case. 

The  judgment  of  the  court  of  civil  appeals  and  the  judg- 
ment of  the  district  court  will  be  reversed,  and  the  cause  re- 
manded, that  the  parties  may  so  amend  their  pleadings  as  to 
have  adjusted  any  equities  that  may  exist  between  them. 
■  It  is  so  ordered. 
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Thb  OMe  of  Fitzhvgh  v.  Franco-Texan  Land  Company,  81  Tex.  306,  re- 
ferred to  in  the  principal  case,  was  an  action  brought  by  the  corporation  to 
cancel  a  conveyance  of  thirty-three  sections  of  land  made  by  its  former 
president  to  W.  G.  Martin  and  J.  H.  Milliken.  The  alleged  causes  for  can* 
celling  the  conveyance  were  fraud  and  want  of  authority  on  the  part  of  the 
president  to  sell  the  property  upon  the  terms  ou  which  he  had  made  the 
conveyance.  Two  conveyances  were  drawn  in  question,  one  of  which  pur- 
ported to  convey  twenty-six  sections  of  land  in  consideration  of  the  sum  of 
nine  thousand  nine  hundred  twenty  dollars  paid  in  cash,  and  the  sum  of  nine 
hundred  fifty  dollars  due  one  day  after  date,  as  evidenced  by  the  purchasers' 
bote,  and  the  further  consideration  of  a  note  of  forty  thousand  dollars,  exe- 
cuted by  one  of  the  purchasers  to  the  other,  and  transferred  by  the  latter  to 
the  president  of  the  land  company.  The  conveyance  declared  that  these 
notes  were  received  in  full  payment  of  the  balance  of  the  purchase  price  of 
the  land.  The  other  conveyance  was  dated  March  10,  1885,  and  purported 
to  convey  eight  other  sections  of  land  in  consideration  of  the  reconveyance 
to  the  corporation  of  seven  of  the  sections  of  land  conveyed  by  it  in  the  first 
deed.  The  promissory  note  taken  as  part  of  the  consideration  in  the  first 
deed  was  payable  in  horses  of  a  certain  breed,  at  thirty  dollars  per  head.  It 
further  appeared  that  it  was  a  part  of  the  agreement  accompanying  the  first 
deed,  that  the  vendor  should  not  be  entitled  to  any  lieu  to  secure  unpaid 
purchase  money. 

The  trial  court  found  that  the  president  was  not  authorized  to  convey  land 
on  credit  without  reserving  a  vendor's  lien,  and  that  he  had  no  authority  to 
sell  land  for  a  promise  to  pay  money  which  the  promisors  were  entitled  to 
discharge  in  horses  at  a  stipulated  price  per  head.  The  appellate  court  sus- 
tained the  judgment  of  the  trial  court,  determining,  as  in  the  principal  case, 
that  the  agent  could  not  have  authority  to  do  that  which  the  corporation  had 
no  power  to  do;  that  any  authority  possessed  by  the  president  as  agent  of 
the  corporation  must  have  been  derived  from  the  board  of  directors,  but 
that  such  authority  might  probably  be  conferred  by  vote  not  entered  of 
record,  and  that  though  power  was  not  conferred  by  vote  or  resolution,  it 
might  "be  implied  from  a  recognition  or  adopting  of  the  agent's  transactions 
or  other  acts  on  the  part  of  the  directors  which  would  reasonably  induce 
third  parties  dealing  with  him  to  believe,  and  act  upon  the  belief,  that  he 
has  an  authority  to  do  the  act  in  question."  The  charter  of  the  corporation 
authorized  it  to  acquire  lands  by  purchase  or  otherwise,  and  to  manage, 
lease,  sell,  and  convey  the  same  in  lots  or  subdivisions.  The  by-laws  de- 
clared that  the  lands  of  the  company  "  might  be  sold  or  leased  for  cash  or 
on  credit,  and  at  such  times  and  on  such  terms  as  may  be  determined  by  the 
board  of  directors."  The  majority  of  the  directors  resided  in  Paris  and  held 
their  meetings  there,  while  the  president  resided  and  kept  his  oflSce  in  Texas. 
No  express  authority  to  the  president  to  make  a  sale  of  the  lands  of  the  cor- 
poration was  shown,  but  it  was  proved  that  the  persons  filling  this  oflice  had 
habitually  exercised  this  power,  "and  that  their  action  had  been  recognized 
by  the  other  oihcers  of  the  corporation  ";  but  the  evidence  also  showed  that 
in  no  instance  until  the  transaction  here  in  question  had  the  corpuratioa 
Bold  any  land  to  any  person  upon  a  credit  without  retaining  a  lien  upon  it 
for  the  unpaid  purchase  money.  It  was  also  proved  by  a  large  number  of 
witnesses  that  the  invariable  custom  in  selling  lands  in  the  country  where 
those  in  controversy  were  situated  was  to  retain  a  vendor's  lien  when  the  sals 
was  made,  in  whole  or  in  part,  upon  a  credit.  The  appellate  court  heldt 
that  while  it  might  be  inferred  that  the  presidents  of  the  corporation  had 
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power  to  make  sales,  that  it  was  not  to  be  inferred  "  that  they  were  empow- 
ered to  make  sales  apon  terms  materially  variant  from  those  npon  which 
such  sales  were  uniformly  made."  Furthermore,  it  was  determined  that  th« 
power  to  sell  and  convey  did  not  carry  with  it  the  power  to  exchange  lands 
for  personal  property,  particularly  when  the  corporation  charter  did  not 
authorize  it  to  acquire  or  hold  personal  property  for  the  purposes  of  trade. 

Corporations  —  Agents  —  How  Far  Powers  of  Extend.  —  Corpora- 
tions act  through  the  instrumentality  of  agents  to  whom  the  authority  of 
the  corporation  may  be  delegated  so  far  as  may  be  necessary  to  effect  the 
purposes  of  its  creation,  if  not  prohibited  by  charter:  Washburn  v.  Nashville 
etc.  jR.  R.  Co.,  3  Head.  638;  75  Am.  Dec.  784.  In  the  absence  of  a  provision 
to  the  contrary  in  the  charter,  a  corporation  may  appoint  an  agent  and  em- 
power him  to  perform  certain  acts:  Mitclw.ll  v.  Deeds,  49  111.  416;  95  Am. 
Dec.  621.  A  corporation  cannot  be  bound  by  a  contract  of  its  president  un- 
less power  to  bind  it  is  given  by  the  act  of  incorporation,  or  is  authorized  by 
the  corporation  to  make  the  contract:  ML  Sterling  etc.  Road  Co.  v.  Looney, 
1  Met.  (Ky.)  550;  7^  Am.  Dec.  491,  and  note.  See  also  extended  note  to 
Hodges  v.  New  England  Screw  Co.,  53  Am.  Dec.  639. 

Corporations  —  Acts  Done  in  Excess  of  Power  Conferred  by  Char- 
TBR.  —  A  contract  by  a  corporation  which  is  forbidden  by  its  charter  is 
Toid:  President  etc.  v.  Swayne,  8  Ohio,  257;  32  Am.  Dec.  707,  and  note  with 
cases  collected.  Chartered  corporations  are  held  to  a  strict  observance  of 
the  limitations  of  their  chartered  powers:  Martin  v.  Pensacola  etc.  R.  R.  Co., 
8  Fla.  370;  73  Am.  Dec.  713,  and  note.  A  corporation  has  power  to  do  only 
such  business  as  it  is  authorized  by  its  act  of  incorporation  to  do:  Elevator 
Co.  V.  Memphis  etc.  R.  R.  Co.,  85  Tenn.  703;  4  Am.  St.  Rep.  798,  and  note. 
For  a  further  discussion  of  this  subject,  see  the  extended  ^uote  to  Leavitt  v. 
Palmer,  51  Am.  Dec.  341. 

Corporations  —  Duty  of  Persons  Contracting  with.  —  He  who  deals 
with  a  corporation  is  chargeable  with  notice  of  its  powers  and  the  purposes 
for  which  it  is  formed:  Jemison  v.  Citizens'  Sav.  Bank,  122  N.  Y.  135;  19  Am. 
St.  Rep.  482,  and  note;  Elevator  Co.  v.  Memphis  etc.  R.  R.  Co.,  85  Tenn.  703; 
4  Am.  St.  Rep.  798;  Bocock  v.  Alleghany  Coal  etc.  Co.,  82  Va.  913;  3  Am.  St. 
Rep.  128.  Where  a  state  has  reserved  to  itself  the  power  by  general  statute 
to  change,  modify,  or  destroy  any  corporation  at  will,  all  persons  dealing 
with  a  corporation  are  bound  to  take  notice  of  such  general  law:  Macon  etc 
M.  R.  Co.  y.  Qibaon,  85  Ga.  1;  21  Am.  St.  Rep.  135. 


HoGUB  V.  Williamson. 

[85  TEXAS,  653.] 

A  Promissobt  Notb  or  Bill  of  Exchange  may  be  Madb  Payablb  in  thh 
MONBY  of  any  Country.  — It  is  wholly  immaterial  in  the  currency  or 
money  of  what  country  it  is  payable.  The  fact  that  a  note  is  payable 
in  Mexican  silver  dollars  does  not  destroy  its  negotiability  nor  divest  it 
of  any  of  the  attributes  of  a  promissory  note,  except  that  the  recovery 
thereon  must  be  for  its  value  in  American  money. 

Oeorge  C.  Altgelt,  for  the  appellant. 

W.  W.  Herron,  for  the  appellee. 
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Gaines,  A.  J.  This  is  a  question  certified  to  us  for  deter- 
mination by  the  court  of  civil  appeals  for  the  third  supreme 
judicial  district.     The  certificate  is  as  follows:  — 

"  The  plaintiff,  Hogue,  brought  suit  against  defendant, 
Williamson,  upon  a  written  obligation,  which  reads  as  fol- 
lows:— • 

*'  Saltillo,  January  25,  1888. 

"On  or  before  May  1,  1888,  I  promise  to  pay  C.  C.  Hogue 
or  order,  one  thousand  Mexican  silver  dollars. 

*'  George  S.  Williamson. 

"$1,000,  Max. 

"The  petition  alleges  that  on  May  1, 1888,  Mexican  dollars 
were  each  worth  eighty-five  cents  in  'American  coin,'  and 
plaintiff  asks  judgment  for  eight  hundred  fifty  dollars.  He 
states  in  his  petition  that  the  note  is  payable  in  Mexican 
silver  dollars. 

"The  defendant  filed  a  general  denial,  and  also  averred  in 
his  answer,  under  oath,  that  the  note  sued  on  was  given  for 
money  which  the  plaintiff  had  won  from  defendant  in  a 
game  with  cards,  and  was  therefore  illegal  and  void. 

"  Upon  the  trial  in  the  court  below  the  plaintiff  put  in  evi- 
dence the  written  obligation  sued  on,  and  proved  that  on  May 
1,  1888,  Mexican  silver  dollars  were  worth  eighty  cents  each. 
The  plaintiff  then  rested,  and  the  defendant  introduced  no 
testimony. 

"The  court  instructed  the  jury  to  return  a  verdict  for  de- 
fendant, which  was  done,  and  judgment  entered  accordingly. 

"  If  the  instrument  sued  on  was  a  promissory  note,  this  is 
•rror:  Newton  v.  Newton,  77  Tex.  511. 

"With  this  explanation  the  court  of  civil  appeals  for  the 
third  supreme  judicial  district  certifies  and  submits  to  the 
supreme  court  for  decision  as  part  of  the  law  of  this  case,  as 
a  new  or  novel  question,  the  following  proposition;  — 

"Was  the  burden  of  proof  on  the  plaintiff,  after  the  intro- 
duction of  the  instrument  sued  on,  to  show  nonperformance 
of  its  obligations  by  defendant?  In  other  words,  is  the  writ- 
ten obligation  sued  on  a  promissory  note,  obligating  its  maker 
to  pay  a  certain  sum  of  money,  or  is  it  an  ordinary  contract 
for  the  delivery  of  a  certain  commodity;  and  must  the  plain- 
tiff, by  aflBrmative  testimony,  show  a  breach  of  the  contract?" 

We  are  of  the  opinion  that  the  instrument  in  question  is  a 
promissory  note.  It  is  such  in  form  and  substance,  unless 
the  fact  that  the  sum  payable  is  expressed  in  Mexican  silver 
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dollars  should  make  a  difference.  Speaking  of  the  sum  for 
which  a  bill  of  exchange  must  be  drawn,  Mr.  Chitty  says, 
"  it  may  be  the  money  of  any  country  ":  Chitty  on  Bills,  160. 
Judge  Story  says:  "  But  provided  the  note  be  for  the  pay- 
ment of  money  only,  it  is  wholly  immaterial  in  the  currency 
or  money  of  what  country  it  may  be  payable.  It  may  be 
payable  in  the  money  or  currency  of  England,  or  France, 
or  Spain,  or  Holland,  or  Italy,  or  of  any  other  country. 
It  may  be  payable  in  coins,  such  as  in  pounds  sterling, 
livres,  tomnosis,  francs,  florins,  etc.,  for  in  all  these  and 
the  like  cases  the  sum  of  money  to  be  paid  is  fixed  by  the 
par  of  exchange,  or  the  known  denomination  of  the  currency 
with  reference  to  the  par":  Story  on  Promissory  Notes,  sec. 
17.  The  same  rule  is  distinctly  laid  down  in  1  Daniel  on 
Negotiable  Instruments,  section  58,  and  in  Tiedeman  on  Com- 
mercial Paper,  section  29  b.  In  view  of  the  opinion  of  these 
eminent  text  writers,  it  is  remarkable  that  we  have  found  but 
two  cases  in  which  the  question  is  discussed  or  decided. 

In  Black  v.  Ward,  27  Mich.  191, 15  Am.  Rep.  162,  it  is  held, 
that  a  note  made  in  Michigan  payable  in  Canada  in  "Canada 
currency,"  is  payable  in  money  and  is  therefore  negotiable; 
but  in  Thompson  v.  Sloan,  23  Wend.  71,  35  Am.  Dec.  546,  a  note 
made  in  New  York  and  payable  there  in  "  Canada  currency," 
was  held  not  negotiable.  The  court,  however,  say:  "  This  view 
of  the  case  is  not  incompatible  with  a  bill  or  note  payable  in 
money  of  a  foreign  denomination,  or  any  other  denomination, 
being  negotiable,  for  it  can  be  paid  in  our  own  coin  of  equiva- 
lent value,  to  which  it  is  always  reduced  by  a  recovery.  A 
note  payable  in  pounds,  shillings,  and  pence,  made  in  any 
country,  is  but  another  mode  of  expressing  the  amount  in  dol- 
lars and  cents,  and  is  so  understood  judicially.  The  course 
therefore  in  an  action  on  such  instrument  is  to  aver  and  prove 
the  value  of  the  sum  expressed  in  out  own  tenderable  coin." 

This  decision  was  made  in  1840,  and  it  is  to  be  inferred  that 
at  that  time  the  dollar  was  not  a  denomination  of  the  lawful 
money  of  Canada.  We  also  infer,  that  when  the  Micliigan 
case  arose,  this  had  been  changed  and  the  denomination  of 
Canada  money  corresponded  with  that  of  the  United  States. 
Upon  this  theory,  it  would  seem  that  the  cases  maybe  recon- 
ciled. The  language  quoted  from  the  opinion  in  Thompson 
V.  Sloan,  23  Wend.  71,  35  Am.  Dec.  546,  indicates  clearly, 
that  if  the  money  named  in  the  note  had  been  a  denomination 
of  Canada  money,  the  ruling  would  have  been  different,  un- 
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less  perchance,  the  word  "  currency "  would  have  affected 
the  question.  The  note  we  have  under  consideration  is  for 
Mexican  silver  dollars  —  coins  recognized  by  the  laws  of  the 
United  States  as  money  of  the'  Republic  of  Mexico:  U.  S.  Rev. 
Stats.,  sec.  3576. 

We  conclude  that  the  note  sued  upon  in  this  case  was  a 
negotiable  promissory  note,  and  that  when  the  plaintiff  offered 
it  in  evidence,  and  proved  the  value  of  the  Mexican  dollar  at 
the  time  of  its  maturity,  he  had  made  a  'prima  Jade  case,  and 
our  opinion  will  be  certified  accordingly. 


Negotiablk  Instrcments.  —  A  note  payable  in  current  bank  notes  Ib 
nonnegotiable,  and  an  indorser  of  it  is  liable  only  when  he  especially  con- 
tracts to  be  so,  or  when  he  transfers  the  paper  fraudulently,  and  not  upoa 
indorsement:  Kirkpatrick  v.  McCullough,  3  Humph.  171;  39  Aui.  Dec.  168, 
and  note.  The  case  of  Klauber  v.  Biggerstaff,  47  Wis.  551,  32  Am.  Rep.  773, 
contains  a  thorough  discussion  of  the  question  as  to  whether  or  not  bills  and 
notes  payable  to  order  in  "currency,"  or  current  bank  notes  and  the  like, 
are  negotiable.  In  that  case  it  was  held  that  "  currency  "  means  money, 
and  bank  notes  issued  by  lawful  authority  and  in  circulation  at  par  with 
coin,  and  that  a  certificate  of  deposit  payable  to  order  in  "  currency,"  is  ne- 
gotiable. The  contrary  doctrine  is  maintained  in  Huae  r.  Hamblin,  29  Iowa, 
501;  4  Am.  Rep.  244. 


Western  Union  Telegraph  Co.  v.  Carter. 

[85  Texas,  680.] 

A  Telegraph  Corporation  is  not  Chargeable  with  Noticb  that  thk 
Wife  or  a  Person  to  whom  a  Message  is  Addressed  is  Related  to  a 
person  whose  death  is  anuouuced  therein,  when  the  company  bad  no 
knowledge  of  the  existence  of  the  wife,  nor  of  her  relationship  to  the 
decedent. 

Telegraph  Companies.  —  When  a  Message  Convetinq  Information  aw 
the  Death  or  Serious  Illness  of  another  person  is  not  delivered, 
through  the  negligence  of  the  telegraph  corporation,  it  is  not  necessary, 
to  sustain  recovery  of  damages  by  the  addressee,  that  the  message  on  its 
face  disclose  his  relationship  to  such  ill  or  deceased  person.  In  such  a 
case,  the  telegraph  corporation  is  chargeable  with  notice  of  the  relation- 
ship existing  between  the  parties  named  in  the  message,  and  of  the  pur- 
poses for  which  the  communication  is  made. 

Telegraph  Corporations.  —  Damages  for  the  Nondelivery  ok  a  Mes- 
sage Announcing  the  Death  of  a  Person  cannot  include  a  sum  ex- 
pended by  the  addressee  in  exhuming  the  body  of  the  decedent  because, 
owing  to  the  nonreceipt  of  the  message,  it  did  not  receive  proper  cara 
in  respect  to  interment. 

Tkleqrapu  Corporations.  —  Damages  for  the  Nondelivery  of  a  Mes- 
sage Announcing  the  Death  of  a  person  cannot  include  a  sum  awarded 
for  mental  anguish  caused  by  the  manner  and  place  of  his  borial. 
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Walton,  Hill  and  Walton,  for  the  plaintifif  in  error. 
W.  F.  Robertson,  for  the  appellant  in  error. 

Brown,  A.  J.  This  case  was  tried  before  the  judge  without 
a  jury,  and  findings  of  fact  filed,  which  were  adopted  by  the 
court  of  civil  appeals,  and,  so  far  as  applicable  to  the  ques- 
tions involved  here,  are:  That  the  telegraph  company  had 
offices  and  operators  at  Taylor  and  Smith ville,  about  fifty 
miles  apart.  W.  S.  Carter  lived  at  Taylor;  his  wife,  M.  E. 
Carter,  was  the  daughter  of  N.  B.  Gorsuch,  who  died  near 
Smithville,  on  the  fourth  day  of  September,  1889.  About  six 
o'clock  of  that  day  P.  S.  Faust  delivered  to  the  operator  at 
Smithville  the  following  message:  — 

**  Smithville,  9-4,  1889. 
**To  W.  S.  Carter,  Taylor: 

"  N.  B.  Gorsuch  is  dead.    Answer. 

"  F.  S.  Faust." 

This  message  was  not  delivered  to  Carter  until  11 :55  a.  m.  of 
the  next  day.  If  it  had  been  delivered  with  reasonable  prompt- 
ness W.  S.  Carter  and  M.  E.  Carter  could  have  reached  the 
place  where  the  remains  were  before  the  burial.  They  set  out 
as  soon  as  possible  after  receiving  the  message,  but  reached 
the  place  after  the  body  had  been  buried.  The  body  was 
buried  in  the  clothes  the  deceased  wore  at  the  time  of  his 
death,  in  an  uninclosed  lot.  W.  S.  Carter  had  the  body  dis- 
interred and  removed  to  another  place,  at  an  extra  cost  of 
twenty  dollars.  The  operator  at  Smithville,  who  received  the 
message,  did  not  know  the  relationship  between  Carter  and 
deceased,  nor'that  Carter  had  a  wife.  About  an  hour  after  the 
message  was  transmitted,  he  was  informed  that  Carter  was  the 
son-in-law  of  deceased.  The  operator  at  Taylor  did  not  know 
the  facts  until  after  the  message  was  delivered. 

The  district  court  gave  judgment 'for  the  plaintiff  Carter 
for  twenty-five  cents  paid  for  the  transmitting  of  the  message, 
and  costs  of  court,  and  for  the  sum  of  twenty  dollars  expenses 
incurred  by  him  in  exhuming  and  removing  the  body.  Also 
for  one  thousand  dollars  for  the  mental  suffering  caused  to 
M.  E.  Carter  by  reason  of  the  failure  to  reach  the  place  be- 
fore the  body  was  buried,  and  on  account  of  the  place  and 
manner  of  the  burial  of  her  father.  The  court  of  civil  appeals 
affirmed  the  judgment  of  the  district  court,  and  a  writ  of  er- 
ror was  granted  to  the  court  of  civil  appeals  by  this  court. 

The  plaintiff  in  error  presents  this  assignment  of  error  for 
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our  consideration:  "The  court  erred  in  its  conclusions  of  law, 
that  defendant  is  chargeable  with  notice,  or  is  affected  with 
notice,  by  the  terms  of  the  message,  of  the  relationship  of 
either  W.  S.  Carter,  who  is  named,  or  M.  E.  Carter,  who  is 
not  named,  in  the  message,  to  N.  B.  Gorsuch,  or  of  any  other 
purpose  or  object  of  said  message  than  to  advise  W.  S.  Carter 
of  Gorsuch's  death,  and  to  obtain  an  answer." 

As  to  M.  E.  Carter  the  objection  is  well  taken.  She  is 
neither  mentioned  in  the  message,  nor  was  there  any  actual 
notice  of  her  relationship  to  deceased:  Western  Union  Tel.  Co, 
V.  Kirkpatrick,  76  Tex.  217;  18  Am.  St.  Rep.  37;  Elliott  v. 
Western  Union  Tel.  Co.,  75  Tex.  18;  16  Am.  St.  Rep.  872.  The 
facts  of  this  case  are  as  nearly  identical  with  Western  Union 
Tel.  Co.  V.  Kirkpatrick,  76  Tex.  21 7,  18  Am.  St.  Rep.  37,  as  it 
is  possible  to  make  two  cases  with  different  names  and  dates. 
Plaintiffs  had  no  right  to  recover  against  the  defendant  the 
telegraph  company  for  the  damages  alleged  to  have  occurred 
to  Mrs.  Carter,  and  the  judgment  of  the  court  was  therefore 
erroneous  and  must  be  reversed. 

As  to  W.  S.  Carter,  the  objections  presented  in  this  assign- 
ment are  not  well  taken.  The  only  case  decided  by  this 
court  that  will  support  the  proposition  made  is  that  of 
Western  Union  Tel.  Co.  v.  Brown,  71  Tex.  723,  which  has  been 
practically  overruled  by  all  succeeding  cases  involving  the 
same  points.  That  no  doubt  may  hereafter  exist,  we  here  ex- 
pressly overrule  that  case,  in  so  far  as  it  asserts  the  proposi- 
tion that  it  is  necessary  that  a  message  must  disclose  the  re- 
lationship of  the  persons  named  in  it.  Since  the  case  of  Western 
Union  Tel.  Co.  v.  Broicn,  71  Tex.  723,  the  ca^es  decided  in 
this  court  have  held  contrary  to  the  contention  of  the  plain- 
tiff in  error. 

In  the  cases  of  Western  Union  Tel.  Co.  v.  Adams,  75  Tex. 
631;  16  Am.  St.  Rep.  920;  Western  Union  Tel.  Co.  v.  Feegles, 
75  Tex.  537;  Western  Union  Tel.  Co.  v.  Moore,  76  Tex.  66;  18 
Am.  St.  Rep.  25;  Potts  v.  Western  Union  Tel.  Co.,  82  Tex.  545; 
and  Western  Union  Tel.  Co.  v.  Jon's,  81  Tex.  271;  the  messa- 
ges conveyed  information  of  serious  illness  of  a  person  named. 

In  the  following  cases  the  information  conveyed  by  the  mes- 
sages related  to  the  death  of  the  party  named:  Western  Union 
Tel.  Co.  V.  Broeache,  72  Tex.  654;  13  Am.  St.  Rep.  843;  Western 
Union  Tel.  Co.  v.  Rosentreter,  80  Tex.  406;  and  Western  Union 
Tel.  Co.  V.  Nations,  82  Tex.  539;  27  Am.  St.  Rep.  914.  In  the 
foregoing  cases  the  same  questions  arose  as  are  here  presented, 


June,  1893.]     Western  Union  Tel.  Co.  v.  Carter.  829 

and  this  court  held  in  each  that  the  telegraph  company  was 
chargeable  with  notice  of  the  relationship  that  existed  between 
the  parties  named  in  the  message  and  of  the  purposes  for 
which  the  communication  was  sent.  In  the  case  of  Western 
Union  Tel.  Co.  v.  Broesche,  72  Tex.  654,  13  Am.  St.  Rep.  843, 
the  name  of  the  plaintiff  did  not  appear  connected  with  the 
message,  but  the  operator  who  received  it  knew  that  it  was 
sent  for  him,  and  the  company  was  held  bound  upon  such 
actual  notice,  the  same  as  if  plaintiff  had  signed  it. 

In  the  case  of  Western  Union  Tel.  Co.  v.  AdamSf  75  Tex.  531, 
16  Am.  St.  Rep.  920,  Justice  Henry,  delivering  the  opinion 
of  the  court,  said,  in  reference  to  objections  similar  to  these: 
"  The  rule  insisted  upon  by  the  appellant  is  too  restricted  to 
be  applied  to  communications  sent  by  the  electric  telegraph." 
And  again  in  the  same  opinion  he  says:  "When  such  com- 
munications relate  to  sickness  and  death,  there  accompanies 
them  a  common-sense  suggestion  that  they  are  of  importance, 
and  that  the  persons  addressed  have  in  them  a  serious  inter- 
est." And  again  the  same  judge,  in  that  case,  with  much 
force  announces  the  following  eminently  just  and  correct 
proposition  for  the  government  of  such  companies:  "  When 
the  general  nature  of  the  communication  is  plainly  disclosed 
by  its  terms,  instead  of  requiring  the  sender  to  communicate 
to  the  unwilling  ears  of  the  busy  operator  the  relationship  of 
the  parties  concerned,  a  more  reasonable  rule  will  be,  when 
the  receiver  of  the  dispatch  desires  further  information  about 
such  matter,  for  him  to  obtain  it  from  the  sender,  and  if  he 
does  not  do  so,  to  charge  his  principal  with  the  information 
that  inquiries  would  have  developed." 

In  Western  Union  Tel.  Co.  v.  Moore,  76  Tex.  66,  18  Am.  St. 
Rep.  25,  Justice  Gaines,  delivering  the  opinion  of  the  court, 
said:  "We  are  of  opinion  that  tested  by  the  rules  announced 
in  the  cases  cited,  the  message  under  consideration  was  suflB- 
cient  to  reasonably  apprise  the  defendant  of  the  consequences 
of  its  failure  to  deliver  the  message  according  to  contract. 
The  conclusion  to  be  drawn  from  the  language  of  the  message 
is,  that  a  near  relationship  existed  between  the  person  men- 
tioned in  the  message  and  the  person  to  whom  it  was  ad- 
dressed, and  that  upon  its  receipt  the  latter  would  probably 
set  out  at  once  to  attend  his  relation  in  his  extremity.  Such 
being  the  case,  it  would  be  unreasonable  to  hold  that  the 
company,  upon  the  receipt  of  the  message,  should  not  have 
contemplated  the  consequences  which  were  likely  to  result  to 
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plaintiff  from  a  failure  to  transmit  it  with  diligence  and  dis- 
patch." 

In  the  case  now  before  the  court,  the  message  was  addressed 
to  W.  S.  Carter,  and  notified  the  company  that  Gorsuch  was 
dead;  that  Carter  was  in  all  probability  a  near  relative  with 
**  a  serious  interest "  in  the  intelligence  communicated,  and 
in  all  probability  upon  the  receipt  of  the  message  would  set 
out  at  once  to  attend  the  funeral  and  to  care  for  the  remains. 
The  probable  purpose  of  adding  the  word  "  answer  "  was  to 
learn  whether  or  not  the  message  was  delivered,  and  whether 
or  not  the  party  addressed  would  be  able  to  arrive  in  time  to 
attend  the  burial  or  to  direct  it. 

From  the  rules  laid  down  in  the  foregoing  decisions  of  this 
court,  this  plain  and  just  rule  may  be  deduced:  The  tele- 
graph company  is  chargeable  with  notice  of  the  relationship 
that  exists,  if  any,  between  all  parties  named  in  the  message, 
and  with  notice  of  such  purposes  as  may  be  reasonably  in- 
ferred from  the  language  used,  in  connection  with  the  subject- 
matter  of  the  communication,  taking  into  consideration  the 
usual  manner  of  expressing  messages  sent  by  this  means. 

The  plaintiff  in  error  presents  also  the  following  assignment 
of  error:  "  The  court  erred  in  rendering  judgment  for  the 
plaintiffs  beyond  twenty-five  cents,  the  cost  of  the  message, 
and  of  this  suit,  because  the  facts  in  evidence  show  that  the 
damages  awarded  plaintiffs  over  and  above  the  cost  of  the 
message  are  not  such  as  could  or  will  be  deemed  to  have  been 
in  contemplation  of  the  defendant  at  the  time  of  entering  into 
the  contract  as  probable  consequences  of  the  breach  complained 
of."  This  objection  is  well  taken  to  the  judgment,  on  two 
grounds. 

1.  The  twenty  dollars  adjudged  to  plaintiffs  for  the  extra 
expense  of  exhuming  the  body  and  removing  it  to  a  different 
place  can  not  by  any  stretch  of  imagination  be  regarded  as 
proximately  the  result  of  the  failure  to  deliver  the  message  in 
due  time.  It  could  not  have  been  foreseen  that  if  the  message 
were  not  delivered  promptly,  or  if  not  delivered  at  all,  the 
persons  in  charge  of  the  remains  would  inter  it  in  a  place 
that  would  not  be  satisfactory  to  Carter,  nor  could  it  have 
been  known  that  in  such  event  Carter  would  desire  to  disin- 
ter and  remove  the  body. 

2.  In  determining  the  amount  of  the  damages  to  Mrs.  Car- 
ter on  account  of  the  grief  caused  to  her,  the  court  says,  in  its 
finding  of  facts,  that  "in  addition  to  the  sorrow  and  grief  that 
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Mrs.  Carter  necessarily  suffered  because  of  the  death  of  her 
father,  her  failure  to  reach  Smithville  in  time  to  attend  the 
funeral  and  pay  the  last  sad  tribute  due  from  the  living  child 
to  the  dead  parent,  and  the  manner  and  place  of  his  burial^ 
caused  her  to  suffer  further  mental  pain  and  anguish  to  her 
actual  damages  one  thousand  dollars."  Some  part  of  the  one 
thousand  dollars  was  given  for  the  anguish  caused  by  "  the 
manner  and  place  of  the  burial."  How  much  we  cannot  tell, 
but  it  is  unquestionable  that  the  anguish  caused  by  this  fact  of 
"place  and  manner"  of  burial  was  not  an  element  of  dam- 
ages proper  to  be  considered  by  the  court.  How  could  it  be 
said  that  the  burial  in  an  unsatisfactory  place,  or  in  clothing 
unsuitable,  were  the  probable  results  of  the  failure  to  deliver 
the  message,  or  that  such  a  thing  could  or  was  contemplated 
by  the  parties  as  a  consequence  of  such  failure? 

Plaintiff  W.  S.  Carter  was  entitled  to  recover  from  the  tele- 
graph company  the  price  paid  for  transmitting  the  message, 
and  the  costs  of  the  district  court,  but  he  was  not  entitled  to 
recover  the  other  amounts;  and  the  judgments  of  the  district 
court  and  the  court  of  civil  appeals  are  reversed,  and  judg- 
ment is  here  rendered  for  W.  S.  Carter  against  the  Western 
Union  Telegraph  Company  for  the  sum  of  twenty-five  cents 
and  all  costs  of  the  district  court,  and  in  favor  of  the  Western 
Union  Telegraph  Company  against  W.  S.  Carter  for  all  costs 
of  the  court  of  civil  appeals  and  of  this  court. 

Reversed  and  rendered. 


Telegraph  Companies  —  Notice  from  Face  of  Messagb.  —  A  dispatch 
in  the  words,  "  Billie  is  very  low,  come  at  once,"  sent  by  a  sister  to  hep 
brother,  and  relating  to  another  brother,  is  sufficient  on  its  face  to  give  the 
telegraph  company  notice  of  its  object  and  of  the  relationship  between  the 
parties,  and  to  render  it  liable  in  damages  for  mental  suffering  from  a  failure 
to  deliver  the  message  promptly:  Western  Union  Tel.  Co.  v.  Moore,  76  Tei.^ 
66;  18  Am  St.  Rep.  25,  and  note.  A  telegraph  ^message,  "Emma  died  last 
night;  will  be  buried  this  evening,"  gives  sufficient  notice  of  its  importance: 
Western  Union  Tel.  Co.  v.  Roseiitreter,  80  Tex.  406.  See  Western  Union  Tel. 
Co.  V.  Jones,  81  Tex.  271,  and  Western  Union  Tel.  Co.  v.  Feeglea,  75  Tex.  537, 
to  the  same  effect. 

Telegraph  Company  —  Message  Announcing  Sickness  or  Death  — 
LiABiLiT?  for  Mental  Suffering. — A  recovery  may  be  had  against  a 
telegraph  company  for  mental  suffering  resulting  from  its  negligence  in  fail- 
ing to  deliver  with  diligence  the  message  announcing  the  dangerous  sickness 
of  a  relative,  when  the  language  used  is  sufficient  to  put  the  company  on 
inquiry  as  to  the  relationship:  Young  v.  Western  Union  Tel.  Co.,  107  N.  C. 
370;  22  Am.  St.  Rep.  883,  and  note;  Western  Union  Tel.  Go.  v.  Kirkpatrick,. 
76  Tex.  217;  18  Am.  St.  Rep.  37,  and  note;    Western  Union  'Tel.  Co.  r.  Bev 
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inger,  84  Tex.  38;  Chapman  v.  Western  Union  Tel.  Co.,  90  Ky.  265.  And 
■ee  also  Wadsworth  v.  Western  Union  Tel.  Co.,  86  Tenn.  695;  6  Am.  St.  Rep. 
864,  and  note.     The  contrary  doctrine  is  maintained  by  the  following  cases: 

West  V.  Western  Union  Tel.  Co,,  39  Kan.  93;  7  Am.  St.  Rep.  530,  and  see  note; 
Qulf  etc.  Ky  Co.  v.  Levy,  59  Tex.  663;  46  Am.  Rep,  278,  and  note;  Chapman 
V.  We8te7-n  Union  Tel.  Co.,  88  Ga.  763;  30  Am.  St.  Rep.  183,  and  note.     See 

Western  Union  Tel  Co.  v.  Wilson,  93  Ala.  32;  30  Am.  St.  Rep.  23,  where  it 
was  held  that  damages  for  mental  sufifering  could  be  recovered  in  such  cases, 
provided  there  was  other  ground  for  damages  either  nominal  or  substantial. 
See  extended  note  to  Western  Union  TeL  Co.  v.  Cooper,  10  Am.  St.  Rep.  778. 


Cameron  v,  Gebhard. 

[86  TKXAS,  610.] 
HOMISTBAS  RlQHTS  ATTACH  TO  A  LOT  WHICH  HAS  BBBN    PaROHASID    TOK 
A  HOMKSTKAD,  AKD  WHICH  THB  PUROHASSR  InTSNDS  TO   USB  AS  SUOH, 

though  he  has  not  yet  occupied  it,  and  it  is  not  fit  for  such  ocoupanoj 
until  he  can  have  a  residence  built  thereon,  if  he  is  proceeding  in  good 
faith  to  secure  the  erection  of  suoh  residence  for  the  purpose  of  using  it 
as  his  home. 

L.  C.  Alexander^  for  the  plaintiffs  in  error. 

Scarborough  and  Rogers^  and  Pearre  and  Boyntonf  for  the 
defendants  in  error. 

Brown,  A.  J.  Plaintiffs  in  error  sued  the  defendants  in 
error  in  the  district  court  to  enforce  a  material  man's  lien 
upon  a  certain  lot  in  the  city  of  Waco.  The  case  was  tried 
before  the  judge  without  a  jury,  and  findings  of  the  facts  wera 
made  and  filed  on  the  written  motion  of  the  plaintiffs.  The 
findings  of  the  district  judge  were  adopted  by  the  court  of 
civil  appeals.  Judgment  was  given  against  plaintiffs,  which 
was  afiirmed  by  the  court  of  civil  appeals,  and  a  writ  of  error 
granted  by  this  court. 

The  facts  are,  briefly,  that  Mary  Gebhard  owned  a  lot  in 
Waco  as  her  separate  property,  which  was  the  homestead  of 
herself  and  her  husband;  they  sold  that  homestead  and  pur- 
chased the  lot  upon  which  it  is  sought  to  foreclose  the  lien  in 
this  suit,  with  a  part  of  the  proceeds  of  such  sale.  At  the 
time  of  the  purchase,  and  at  all  times,  they  declared  that 
they  intended  to  make  the  lot  so  purchased  their  homestead. 
Gebhard  made  a  contract  with  Turntine  to  build  a  house 
upon  the  lot,  Turntine  to  furnish  lumber  and  erect  the  build- 
ing for  a  given  price.  Turntine  was  unable  to  purchase  the 
lumber,  and  Gebhard  entered  into  a  contract  with  the  plain- 
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tiffs  to  furnish  to  Turntine  the  lumber  necessary  for  the 
building,  the  cost  of  the  lumber  to  be  deducted  from  the 
price  agreed  to  be  paid  to  Turntine.  Defendant  Gebhard 
transferred  to  plaintiffs  a  note  which  he  had  received  for  a 
part  of  the  purchase  price  of  his  former  homestead,  as  an  ad- 
vance payment  on  the  lumber  to  be  furnished.  Plaintiflfa 
knew  at  the  time  that  they  agreed  to  furnish  the  lumber  that 
defendants  had  sold  their  former  homestead,  and  purchased 
this  lot  with  the  intention  to  make  it  their  future  homestead; 
that  they  had  contracted  with  Turntine  to  build  a  residence 
upon  the  lot,  and  that  the  lumber  to  be  furnished  by  them 
was  to  be  placed  in  that  residence.  They  furnished  the  lum- 
ber, which  was  used  in  erecting  a  residence  on  the  lot,  and 
the  amount  sued  for  is  an  unpaid  balance  on  the  lumber  so 
furnished.  There  was  no  improvement  upon  the  lot  in  ques- 
tion, and  Gebhard  had  taken  no  steps  to  establish  his  home- 
stead on  it  other  than  the  making  of  the  contract  with  Turntine 
to  build  the  house  upon  it.  No  contract  in  writing  was  made, 
but  in  all  other  respects  the  requirements  of  the  law  for  fix- 
ing a  lien  on  the  property  were  complied  with  by  plaintiffs. 

The  only  question  presented  for  our  consideration  in  this 
case  is,  was  the  lot  in  question  the  homestead  of  defendants 
at  the  time  that  the  contract  for  the  purchase  of  the  lumber 
from  plaintiffs  was  made?  If  it  was  not,  the  judgment  should 
be  reversed.  If  it  was  a  homestead  at  that  time,  the  judg- 
ment should  be  affirmed. 

Upon  the  facts  presented  in  this  case,  we  hold  that  the 
homestead  right  in  favor  of  defendants  had  attached  to  the 
lot  sought  to  be  subjected  to  the  lien  asserted  before  the  con- 
tract for  the  purchase  of  the  lumber  was  made,  and  that 
plaintiffs  in  error  having  failed  to  make  a  contract  in  writing, 
signed  and  acknowledged  as  required  by  law,  no  lien  was 
created  upon  the  lot.  • 

It  is  not  necessary  that  we  should  in  this  case  decide 
whether  or  not  Turntine  acquired  a  lien,  or  could  without 
writing  have  fixed  a  lien  on  the  lot. 

Cases  arising  under  homestead  laws  diflfer  so  widely  in 
their  facts,  it  is  impossible  to  lay  down  any  definite  rules  to 
govern  in  all  cases  that  may  arise.  Each  case  must  be  de- 
termined upon  its  own  peculiar  state  of  facts;  and  oftentimes, 
with  very  slight  difference  in  the  facts,  conclusions  have  been 
reached  in  different  cases  which  present  the  appearance  of 
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conflict,  when  in  fact  there  is  none,  the  facts  being  under- 
stood. 

Pope  V.  Graham^  44  Tex.  196,  on  first  reading  would  seem 
to  be  to  some  extent  in  conflict  with  the  conclusion  announced 
in  this  case.  But  when  the  facts  of  that  case  are  understood, 
there  is  no  such  conflict.  The  statement  given  of  the  facts  in 
Pope  V.  Graham  in  the  published  report  does  not  show  what 
the  intention  of  Pope  was  as  to  the  future  use  of  the  property* 
or  that  any  intention  in  reference  thereto  had  been  formed  at 
a  date  anterior  to  the  making  of  the  contract.  Referring  to 
the  original  record  in  that  case,  we  find  that  the  only  evidence 
introduced  on  the  trial  relative  to  the  homestead  referred  to 
the  date  of  the  trial.  The  opinion  expressed  upon  that  point 
was  evidently  based  upon  the  conclusion  that  the  homestead 
right  was  not  asserted  until  after  the  contract  for  building  was 
made.  That  this  was  the  understanding  of  the  judge  who 
delivered  the  opinion  is  made  clear  by  his  reference  to  the 
case  of  Potshuisky  v.  KrempJcan,  26  Tex.  309,  in  which  the 
homestead  right  was  not  asserted  until  after  the  lien  had 
attached. 

In  FranJcUn  v.  Coffee,  18  Tex.  413,  70  Am.  Dec.  292,  Chief 
Justice  Hemphill,  delivering  the  opinion,  said:  "Nor  would 
it  be  necessary  to  secure  the  exemption  that  a  house  should 
be  built  or  improvements  made.  But  there  must  be  a  prepa- 
ration to  improve,  and  this  must  be  of  such  a  character  and 
to  such  an  extent  as  to  manifest  beyond  a  doubt  the  intention 
to  complete  the  improvement  and  to  reside  upon  the  place  as 
a  home."  Again,  in  the  same  case,  it  is  said:  "In  this  case 
there  was  no  house  or  home  upon  the  land.  The  plaintiff 
had  not  resided  there  before  or  since  his  marriage.  He  had 
made  no  preparation  or  done  no  acts  which  would  evince  a 
fixed  intention  and  purpose  to  select  and  appropriate  the 
place  as  a  home."  The  facts  in  that  case  justified  the  con- 
clusion that  there  was  no  homestead,  but  the  court  announced 
a  rule  which  has  been  followed  in  all  subsequent  cases. 

These  principles  enunciated  in  that  case  have  been  recog- 
nized and  applied  by  this  court  in  the  cases  of  Moreland  v. 
Barnhart,  44  Tex.  280;  Houston  etc.  R.  R.  Co.  v.  Winter,  44 
Tex.  611;  Barnes  v.  White,  53  Tex.  631;  Brooks  v.  Chatham^ 
hi  Tex.  33;  Swope  v.  Stantzenherger,  59  Tex.  390;  Gardner  v. 
Douglass,  64  Tex.  76;  Archibald  v.  Jacobs,  69  Tex.  251;  Dob- 
lins  v.  Kuykendall,  81  Tex.  183,  and  many  other  cases. 

The  case  of  Stone  v.  Darnell,  20  Tex.  11,  was  in  fact  decided 
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upon  the  same  principle  as  that  enunciated  in  the  case  of 
Franklin  v.  Coffee,  18  Tex.  413,  70  Am.  Dec.  292.  Darnell 
had  not  lived  upon  the  land,  but  had  sold  a  former  home- 
stead, and  with  the  proceeds  purchased  the  land  in  question, 
with  the  avowed  purpose  and  intention  of  making  it  hia 
homestead,  and  he  had  made  a  contract  for  the  building  of 
a  house  on  it.  The  court  did  not  in  the  opinion  put  it  upon 
that  ground,  but  it  is  evident  that  these  facts  had  a  control- 
ling influence  upon  the  conclusion  arrived  at  in  the  case.  The 
opinion  was  likewise  delivered  by  Judge  Hemphill.  It  is 
most  likely  that  he  would  be  governed  by  the  doctrine  an- 
nounced by  him  but  a  short  time  before.  This  court  has  so 
understood  and  interpreted  that  case. 

In  the  case  of  Houston  etc.  R.  R.  Co.  v.  Winter,  44  Tex.  611, 
Chief  Justice  Roberts,  referring  to  the  case  of  Stone  v.  Dar' 
nell,  20  Tex.  11,  said:  "In  the  case  of  Stone  v.  Darnell  such 
acts  were  done  as  were  said  to  indicate  the  intention  to  ap- 
propriate the  place  as  a  home,  and  although  not  a  home,  lit- 
erally, when  levied  on,  but  being  such  at  the  sale,  it  was 
exempt  as  a  homestead." 

In  Barnes  v.  White,  53  Tex.  631,  there  was  no  actual  occu- 
pancy, but  ownership  with  an  intention  to  occupy,  accom- 
panied by  preparation.  The  person  claiming  the  homestead 
had  partially  constructed  his  house  when  he  purchased  the 
material  to  complete  it,  and  the  court  held  that  no  lien 
attached.  The  only  difference  in  that  case  and  the  one 
under  consideration  is,  that  a  greater  degree  of  progress  had 
been  made  in  the  preparation  to  occupy. 

In  DobHns  v.  Kuykendall,  81  Tex.  183,  the  claimant  of  the 
homestead  had  never  lived  upon  the  land,  but  declared  his 
intention  to  make  it  his  home.  He  hauled  some  logs,  and 
placed  them  on  it,  but  not  being  able  to  complete  the  house, 
suspended  work,  and  rented  lands  at  ariother  place,  and  made 
no  further  effort  to  occupy  it  for  a  year.  It  was  held  that  the 
liomestead  right  attached  to  tho  land.  In  that  case  there 
was  not  so  much  preparation  as  in  this.  There  a  foundation 
was  laid,  and  a  few  logs  hauled;  in  this,  a  contract  had  been 
made  for  the  construction  of  the  entire  house.  The  diligence  is 
wanting  in  that  case  that  distinguishes  this  case.  Tliere  the 
work  was  suspended  for  more  than  a  year,  while  in  this  case 
the  diligence  went  to  the  point  that  defendant  in  error,  after 
finding  that  his  contractor  could  not  purchase  lumber,  stepped 
in  and  made  the  purchase  for  him. 
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In  Scott  V.  Dyer^  60  Tex.  135,  the  party  asserting  the  home- 
stead right  had  lived  upon  a  tract  containing  four  acres  in 
Paris,  and  had  sold  the  improved  part,  and  moved  away,  but 
with  the  intention  to  make  a  home  upon  the  remainder.  No 
act  was  done  to  evidence  this  intention.  The  land  was  levied 
upon,  and  sold  under  execution.  The  court  held  that  the 
land  was  the  homestead  of  the  defendant  in  the  suit.  That 
is  a  case  in  which  the  bare  intention  kept  the  homestead 
right  alive,  when  the  house  had  been  sold  and  the  party  took 
no  steps  to  carry  the  intention  into  effect. 

In  Gardner  v.  Douglass,  64  Tex.  76,  the  party  asserting  the 
homestead  claim  had  purchased  an  improved  place  for  the 
purpose,  and  with  the  avowed  intention  of  making  it  a  home- 
stead. It  was  leased,  and  he  could  not  get  possession  of  it  at 
the  time.  It  was  seized  before  he  moved  upon  it,  and  the 
court  held  that  his  intention  to  occupy,  with  the  fact  that  he 
could  not  get  possession,  were  sufficient  to  give  the  homestead 
exemption. 

This  court  said,  in  Swope  v.  Stantzenherger,  59  Tex.  390: 
*'In  a  great  majority  of  the  states  it  is  held  that  an  actual 
occupation  of  the  land  must  concur  with  the  dedication,  as  a 
prerequisite  to  impressing  upon  it  the  homestead  character. 
But  a  more  liberal  rule  prevails  in  this  state,"  and  proceeds 
to  quote  from  Franklin  v.  Coffee,  18  Tex.  418,  70  Am.  Dec. 
292,  and  other  cases,  to  show  what  that  more  liberal  rule  is. 

It  is  held  in  Michigan  more  liberally  even  than  in  this 
state.  The  doctrine  of  that  state  is  laid  down  thus:  "Actual 
residence  upon  property  is  not  an  indispensable  condition  to 
its  being  in  law  a  homestead,  and  as  such  exempt  from  levy 
and  sale  under  execution;  the  question  is,  whether,  on  the 
facts  of  the  particular  case,  the  land  became  a  homestead,  in 
a  legal  sense,  before  the  levy  was  made  upon  it.  To  bring  it 
within  the  exemption,  when  it  is  not  actually  occupied  as  such 
at  the  time  of  the  levy,  it  must  sjitisfactorily  be  made  to  ap- 
pear that  the  intention,  in  good  faith,  exists  to  occupy  it  as 
such,  and  the  intention  must  have  existed  prior  to  and  at  the 
time  of  the  levy:  Bowles  v.  Hoard,  71  Mich.  154;  ResJce  v.  Reske, 
61  Mich.  541;  47  Am.  Rep.  594;  Mills  v.  Hohhs,  76  Mich.  125. 

In  Wisconsin  the  rule  is  stated  thus:  "The  bona  fide  inten- 
tion of  acquiring  the  premises  for  a  homestead,  without  de- 
frauding any  one,  evidenced  by  overt  acts  in  fitting  them  to 
become  such,  followed  by  actual  occupancy  in  a  reasonable 
time,  must  be  held  to  give  to  the  premises  answering  the  de- 
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Bcription  prescribed  in  the  statute  the  character  of  a  home- 
stead ":  Scofield  v.  Hopkins,  61  Wis.  375.  It  is  no  doubt  true 
that  a  majority  of  the  states  hold  a  more  rigid  rule  against 
the  homestead  claim,  but  we  believe  that  the  better  reason  is 
with  the  doctrine  of  our  own  court. 

In  Archibald  v.  Jacobs,  69  Tex.  251,  Chief  Justice  Stayton, 
delivering  the  opinion,  said:  "  Where  no  homestead  dedicated 
by  actual  occupancy  exists,  effect  must  be  given  to  ownership, 
intention,  and  preparation  to  use  for  a  home;  otherwise  one 
indebted  might  never  be  able  to  secure  a  home  for  a  depend- 
ent family." 

Intention  alone  cannot  give  a  homestead  right;  but  it  is  at 
the  same  time  equally  true  that  all  other  things  combined 
cannot  give  it  without  the  intention  to  dedicate  it  to  the  uses 
of  a  home.  Valuable  and  costly  improvements,  coupled  with 
long-contfnued  possession,  without  the  existence  of  a  bona  fide 
intention  to  make  it  a  home,  will  not  make  it  such;  but  the 
placing  upon  the  premises  unhewn  logs  for  the  purpose  of 
erecting  thereon  the  humblest  cabin,  with  a  bona  fide  intention 
to  occupy  as  soon  as  the  cabin  can  be  built,  secures  the  right. 

From  these  decisions  it  is  apparent  that  intention  is  almost 
the  only  thing  that  may  not  be  dispensed  with  in  some  state 
of  case;  and  it  follows  that  this  intention  in  good  faith  to  oc- 
cupy is  the  prime  factor  in  securing  the  benefits  of  the  exem- 
tion.  Preparation,  that  is,  such  acts  as  manifest  this  inten- 
tion, is  but  the  corroborating  "witness  to  the  declaration  of 
iiitention,  the  safeguard  against  fraud,  and  an  assurance  of 
the  bona  fides  of  the  declared  intention  of  the  party. 

If  a  homestead  cannot  be  acquired  until  it  is  occupied,  then 
no  one  can  acquire  a  homestead  exempted  from  forced  sale 
unless  he  buys  an  improved  place;  and  then  he  must  have  a 
race  with  the  sheriff  for  possession.  The  unimproved  lands 
of  the  country  and  the  vacant  lots  of  »our  cities  cannot  be  ac- 
quired for  the  purpose  of  making  a  home  by  the  man  who  is 
indebted,  except  at  the  risk  of  turning  it  over  to  a  creditor. 
If  a  man  owes  nothing,  or  is  able  to  pay  all  that  he  owes,  he 
does  not  need  the  exemption;  if  he  has  other  property,  he  can 
protect  his  home  by  pointing  out  that  other  property  for  sale; 
but  if  he  has  nothing  but  the  homestead,  he  comes  within  the 
necessity  of  the  constitutional  provision,  and  to  him  is  the 
chief  value  of  exemption. 

Defendants  in  error  showed  their  good  faith  by  investing 
the  proceeds  of  sale  of  their  former  homestead  in  this  lot,  and 
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and  at  once  proceeding,  in  accordance  with  their  declared  in- 
tention, to  secure  the  erection  of  a  residence  upon  it.  What 
more  diligence  could  have  been  exercised  in  carrying  that 
intention  into  effect,  or  what  act  could  have  been  done  that 
would  more  satisfactorily  have  proved  that  the  intention  was 
in  good  faith  to  dedicate  it  to  homestead  uses? 

Plaintiffs  in  error  could  have  secured  a  contract  in  writing, 
as  required  by  law.  They  knew  that  the  lot  was  to  be  the 
homestead;  knew  all  the  facts.  The  wife  might  not  have 
been  willing  to  encumber  this  lot,  but  preferred  to  have  a 
more  humble  home,  free  from  lien.  She  was  entitled  to  the 
privilege  of  deciding  the  matter  for  herself. 

The  judgments  of  the  court  of  civil  appeal  and  of  the  dis- 
trict court  are  affirmed.         

Homestead  — Necessity  for  Actual  Occupancy.  — In  order  to  secure  a 
homestead  exetnptioa  it  is  not  necessary  that  a  house  should  be  actually 
built  or  improvements  made  upon  the  laud,  but  there  must  be  prepara* 
tion  to  improve  of  such  a  character  as  to  manifest  beyond  doubt  an  inten- 
tion to  complete  the  improvements  and  reside  upon  the  place  as  a  home: 
Franklin  v.  Coffee,  18  Tex.  413;  70  Am.  Dec.  292,  and  note;  RtRke  v.  Resht^ 
51  Mich.  541;  47  Am  Rep,  594;  Dohkina  v.  Kuykendall,  81  Tex.  180.  Actual 
residence  upon  land  intended  as  a  homestead  is  not  necessary  in  law  to  ifc 
being  a  homestead,  and,  as  such,  exempt  from  levy  and  sale  upon  execu> 
tion:  Bowles  v.  Hoard,  71  Mich.  150.  In  the  following  cases,  it  was  held 
that  actual  occupancy  of  the  premises  was  essential  to  the  creation  and  ex< 
istence  of  the  homestead  right:  Currier  v.  Woodvoard,  62  N.  H.  63;  Quehl  v. 
Peterson,  47  Minn.  13;  Boreham  v.  ^yrne,  83  Cal.  23;  Tillotson  v.  Millard,  7 
Minn.  513;  82  Am.  Dec.  112;  Christy  t.  Dyer,  14  Iowa,  438;  81  Am.  Dec.  493, 
and  note;  Qregg  r.  Bosttoick,  33  Cal.  220;  91  Am.  Dec.  637,  and  note.  Sea 
extended  notes  to  Pryor  r.  Stone,  70  Am.  Deo.  347,  and  Arendt  r.  Mace,  9 
Am.  St.  Rep.  209. 
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Parke  v.  Seattle. 

[6  Washington,  1.] 
MviriOIPAL  CORPOBATIONS  —  LIABILITY  FOB  THE  RbMOTAL  0»  LATERAL 
Support.  — A  municipal  corporation  which,  in  grading  a  street,  makea 
an  excavation  so  negligently  as  to  let  down  a  portion  of  the  soil  of  an 
abutting  lot,  is  liable  not  only  for  the  injuries  occasioned  thereby  to  the 
soil  itself,  but  also  for  such  iujuries  as  the  buildings  and  other  improve- 
ments  upon  the  lot  may  receive,  unless  it  appears  that  the  subsidence 
was  caused  by  their  weight,  and  that  the  soil  in  ita  natural  condition 
would  have  remained  intact. 

Greene  and  Turner,  for  the  appellant. 

Orange  Jacobs  and  George  Donworth,  for  the  respondent. 

Stiles,  J.  The  appellant,  as  plaintiff  in  the  superior  court, 
brought  this  action  against  the  city  of  Seattle  to  recover  dam- 
ages from  the  municipality  for  so  negligently  excavating  cer- 
tain streets  abutting  upon  his  premises  as  to  cause  the  hillside, 
of  which  his  premises  formed  a  part,  to  bodily  slide  down 
into  the  streets,  and  thus  cause  great  and  permanent  impair- 
ment of  the  value  of  his  premises,  and  the  destruction  of  his 
buildings  and  other  improvements.  To  the  complaint  the 
defendant  demurred,  and  the  demurrer  was  sustained,  and 
judgment  against  the  plaintiff  rendered  accordingly. 

The  premises  were  at  the  intersection  of  Sixth  and  Mill 
Streets.  The  improvements,  which  embraced  a  house,  out- 
buildings, fence,  lawn,  shrubbery,  etc.,  all  worth  five  thousand 
dollars,  were  made  in  1886,  and  the  alleged  damage  was  done 
at  some  time  before  the  adoption  of  the  constitution,  in  1889. 
The  complaint  charged :  — 
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"4.  That  at  the  time  of  making  said  improvements,  and 
always  up  to  the  time  of  the  commission  of  the  grievances 
hereinafter  mentioned,  the  soil  and  earth  of  said  premises, 
and  the  adjoining  soil  and  earth  of  said  Mill  and  Sixth  Streets, 
and  of  said  alley,  and  the  soil  and  earth  immediately  to  the 
eastward  of  said  premises  and  alley,  sloped  downward  from 
east  to  west  at  an  average  and  natural  rate  of,  to  wit,  one  foot 
vertical  to  four  feet  horizontal,  and  the  soil  and  earth  of  said 
premises  were  so  related  to  the  soil  and  earth  in  said  Sixth 
and  Mill  Streets  adjoining  said  premises,  and  to  the  soil  and 
earth  in  said  alley  adjoining  said  premises,  and  to  the  soil 
and  earth  lying  within  several  hundred  feet  immediately  ta 
the  eastward  and  northward  of  said  alley  and  premises,  that 
the  soil  and  earth  of  said  Sixth  and  Mill  Streets,  adjoining 
said  premises,  formed  the  natural  and  necessary  support  of 
the  soil  and  earth  of  said  premises,  and  formed,  together  with 
the  soil  and  earth  of  said  premises,  the  natural  and  necessary 
support  of  the  soil  and  earth  in  said  alley  adjoining  said 
premises,  and  formed,  together  with  the  soil  and  earth  of  said 
premises,  and  the  soil  and  earth  of  said  alley  adjoining  said 
premises,  the  natural  and  necessary  support  of  the  soil  and 
earth  immediately  to  the  eastward  and  northeastward  of  said 
alley  and  premises;  all  which  the  said  city  at  the  time  of  the 
commission  of  said  grievances,  and  at  all  times,  well  knew. 
5.  That,  after  the  making  of  the  improvements  mentioned  in 
the  third  paragraph  of  this  complaint,  said  city  graded  said 
Mill  Street,  and  so  carelessly,  negligently,  and  unskillfully 
excavated  the  soil  and  earth  in  said  Mill  and  Sixth  Streets, 
adjoining  said  premises  of  plaintiff,  and  so  carelessly,  negli- 
gently, and  unskillfully  left  such  excavation  without  any 
proper  or  any  means  of  support  for  the  soil  and  earth  of  said 
premises,  or  for  the  soil  and  earth  of  said  alley  adjoining  said 
premises,  or  for  the  soil  and  earth  lying  immediately  to  the 
eastward  and  northeastward  of  said  alley  and  premises,  that 
all  the  soil  and  earth  of  said  premises,  and  of  said  alley  ad- 
joining the  same,  and  all  the  soil  and  earth  for  several  hun- 
dred feet  immediately  to  the  east  and  northeast  of  said  alley 
and  premises,  all  forthwith  began,  and  thenceforth  hitherto 
have  continued,  and  still  continue,  and  will  indefinitely  con- 
tinue, to  creep,  slide,  move,  and  go  southwesterly  and  down- 
wards in  the  direction  of  said  slope,  and  upon,  over,  across, 
and  off  of  said  premises  and  into  said  Sixth  and  Mill  Streets 
and  Yesler  Avenue,  in  such  quantities  and  to  such  an  extent 
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that  much  more  and  many  times  more  soil  has  long  ago  fallen 
into  said  Sixth  and  Mill  Streets  out  and  ofif  of  said  premises 
by  reason  of  said  excavation  and  said  carelessness,  negligence, 
and  unskillfulness  than  was  or  is  sufficient  to  give  the  natural 
slope  of  such  earth  for  such  excavation,  and  in  such  manner 
and  to  such  an  extent  that  great  quantities  of  soil  and  earth 
have  come  and  are  coming  upon  said  premises  out  of  and  off 
of  said  alley,  and  out  and  off  of  the  land  immediately  to  the 
eastward  and  northeastward  of  said  alley  and  premises,  by 
reason  of  said  excavations  and  said  carelessness,  negligence, 
and  unskillfulness,  all  to  the  great  injury  and  destruction  of 
said  premises,  and  the  said  improvements  thereon,  and  to  the 
damage  of  plaintiff  in  the  sum  of  seven  thousand  seven  hun- 
dred twelve  dollars  ($7,712);  that  such  creeping,  sliding, 
moving,  and  going  were  not,  nor  was  or  is  any  of  the  same, 
caused  by,  or  in  any  measure  or  degree  caused  by,  or  attribu- 
table to,  the  weight  of  or  otherwise  to  said  buildings  or  im- 
provements, or  any  thereof,  or  any  part  thereof." 

This  pleading  presents  the  question  whether,  before  the 
constitution,  a  municipal  corporation  was  liable  for  any  dam- 
age caused  by  its  having  taken  away  the  lateral  support  from 
lands  abutting  on  a  street  which  it  was  grading.  Two  grounds 
of  recovery  are  urged,  viz.:  1.  The  damage  to  the  land  by 
causing  it  to  slide  off;  and,  2.  The  damage  to  the  improve- 
ments on  the  land.  If  this  suit  were  between  private  persons, 
the  first  element  of  damage  would  be  recognized  as  proper  if 
there  was  substantial  injury  done,  but  the  recognition  of  the 
second  would  depend  on  whether  there  was  negligence  on  the 
part  of  the  excavator  in  making  his  excavation.  This  sum. 
mary  of  the  rule  is  amply  considered  and  explained  in  Gil. 
more  v.  Driscoll,  122  Mass.  199,  23  Am.  Rep.  312.  But  the 
respondent  objects  that  because  it  was  engaged  in  a  lawful 
opening  and  improving  of  streets  it  cartnot  be  held  liable  for 
such  injuries.  The  basis  of  this  claim  is  that  such  injuries 
are  what  the  courts  term  "consequential,"  which  are  without 
remedy.  There  is  no  doubt  that  what  are  termed  "conse- 
quential" injuries  are  by  most  of  the  courts  held  to  be  re- 
mediless, although  nearly  all  of  the  courts  in  this  country 
have  at  one  time  or  another  regretted  the  existence  of  such  a 
rule,  and  that  they  could  not  under  the  law  follow  the  decis- 
ions of  the  supreme  court  of  Ohio,  which  are  to  the  contrary. 
Yet  we  find  a  number  of  the  states  granting  relief  in  cases  of 
the  particular  character  of  the  one  at  bar,  and  although  they 
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are  sometimes  loosely  denominated  "  consequential  injuries," 
the  fact  is  that  they  are  not  consequential,  but  direct,  in- 
juries. Judge  Dillon,  in  his  Municipal  Corporations,  section 
991,  says:  "  Where  the  power  is  not  exceeded,  there  is  no  im- 
plied or  common  law  liability  to  the  adjacent  owner  for  grad- 
ing the  whole  width  of  the  street,  and  so  close  to  his  line  as 
to  cause  his  earth  or  fences  and  improvements  to  fall,  and 
the  corporation  is  not  bound  to  furnish  supports  or  build  a 
wall  to  protect  it.  The  abutting  owner  has,  as  against  a  city, 
no  right  to  the  lateral  support  of  the  soil  of  the  street,  and 
can  acquire  none  from  prescription  or  lapse  of  time."  He 
also  says,  in  section  990:  "  There  is  no  such  implied  or  com- 
mon-law liability,  even  though  in  grading  and  leveling  the 
street  a  portion  of  the  adjoining  lot,  in  consequence  of  the  re- 
moval of  its  natural  support,  falls  into  the  highway." 

This  authority  is  strongly  relied  upon  by  the  respondent  in 
this  case,  but  after  a  careful  examination  of  the  citations 
made  by  the  learned  author,  while  we  do  find  his  text  is  fully 
sustained  in  very  numerous  cases  in  England  and  in  this 
country,  where  purely  consequential  injuries  have  been  suf- 
fered, we  also  find  that  the  cases  "which  he  cites  to  support 
the  proposition  that  the  abutting  owner  has,  as  against  the 
city,  no  right  to  lateral  support,  do  not  sustain  him.  In  all 
these  cases  cited  it  was  either  the  inconvenience  of  access 
caused  by  the  change  of  grade  or  the  necessity  of  going  to  ex- 
pense in  sustaining  the  weight  of  buildings  erected  upon  the 
abutting  owner's  land  close  up  to  the  line  of  the  street,  that 
was  the  ground  of  the  action.  No  one  of  them  was  main- 
tained for  the  removal  of  the  lateral  support  of  the  abutter's 
land.  It  is  more  than  likely  that  iri  these  cases  no  damages 
were  sought  for  the  caving  of  the  land  itself,  because  the  act" 
ual  damage  resulting  from  such  a  caving  in  most  instances 
would  be  but  little,  if  anything,  more  than  nominal;  but 
where  the  caving  or  sliding  is  as  extensive  and  material  as  it 
is  in  this  case,  and  knowledge  of  the  nature  of  the  soil,  and  of 
the  certainty  that  it  would  cave  and  slide,  is  charged  upon 
the  city,  as  appears  by  the  complaint  in  this  case,  it  would 
certainly  be  a  great  hardship,  indeed,  if  the  city  could  go  on 
with  gross  recklessness  to  remove  what  it  must  have  seen  was 
the  only  support  for  the  whole  hillside.  Knowledge  of  the 
character  of  the  soil,  and  of  its  certainty  to  cave  so  as  to 
materially  injure  the  beneficial  use  of  the  land,  would  make 
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it  negligence  for  the  city  to  go  on  with  its  work  without  pro- 
viding means  to  resist  the  threatened  calamity. 

A  similar  view  was  taken  of  this  matter  in  the  case  of 
Keating  v.  Cincinnati,  88  Ohio  St.  141,  43  Am.  Rep.  421, 
where  the  facts  were  almost  identical  in  every  particular  with 
those  at  bar.  That  case  was  decided  not  alone  upon  the  au- 
thority of  the  Ohio  cases,  the  peculiarities  of  which  have  been 
alluded  to,  but  upon  that  of  other  leading,  well-considered 
cases,  particularly  that  of  Gilmore  v.  Driscoll,  122  Mass.  199; 
23  Am.  Rep.  312.  The  same  court  had  previously  held,  in 
City  of  Cincinnati  v.  Penny,  21  Ohio  St.  499,  8  Am.  Rep.  73, 
that  the  corporation  was  not  liable  for  damages  to  buildings 
caused  by  negligence  in  making  the  excavation,  where  their 
weight  contributed  to  the  injury:  See  also  the  very  recent 
case  of  Stearns  v.  City  of  Richmond,  88  Va.  992;  29  Am.  St. 
Rep.  758.  In  that  case  the  right  to  recover  was  extended  to 
buildings.     The  court  used  this  language:  — 

"Every  owner  of  land  is  entitled,  as  against  his  neighbor, 
to  have  the  earth  stand  and  the  water  flow  in  its  natural 
condition.  ....  In  the  case  of  land,  which  is  fixed  in  its 
place,  each  owner  has  the  absolute  right  to  have  his  land 
remain  in  its  natural  condition,  unaffected  by  any  act  of  his 
neighbor;  and  if  the  neighbor  digs  upon  or  improves  his  own 
land  so  as  to  injure  this  right,  an  action  may  be  maintained 
against  him  without  proof  of  negligence.  And  although  this 
natural  right  does  not  extend  to  buildings  increasing  the 
downward  and  lateral  pressure,  and  therefore,  if  damage  is 
done  to  them  by  digging  in  the  adjoining  soil,  no  action  can 
be  maintained  therefor  unless  negligence  be  proved,  yet  it  is 
settled  by  the  recent  decisions  in  England,  and  it  would 
seem  clear  upon  principle,  that  where  land  upon  which  there 
are  buildings  slides,  or  subsides  by  reason  of  such  digging^ 
and  the  buildings  are  in  consequence  damaged  also,  and 
their  weight  in  no  way  contributed  to  the  result,  then  th© 
damage  done  to  the  buildings  may  be  taken  into  considera- 
tion in  estimating  the  damages":  Brown  v.  Robins,  4  Hurl.  & 
N.  186;  Stroyan  v.  Knowles,  6  Hurl.  &  N.  454;  Lewis  on  Emi- 
nent Domain,  sees.  100,  151. 

The  time  has  been  when  it  was  the  fashion  of  courts  to 
regard  the  state  or  its  instruments  (municipal  corporations) 
as  in  some  way  superior  in  their  right  to  do  mischief  to  the 
individual  over  private  persons;  as,  for  instance,  in  St.  Louis 
V.  Qumo,  12  Mo.  414,  where  a  city  which  improved  a  street 
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under  competent  authority  was  held  not  responsible  for  any 
damage  it  might  cause  by  defects  in  the  plan  of  its  improve- 
ment, whereby  masses  of  water  were  thrown  upon  the  lands 
of  abutting  owners,  although  it  was  conceded  that  if  the  plan 
V  ere  negligently  executed  there  might  be  liability.  But  such 
cases  have  since  been  substantially  overruled,  as  St.  Louis  v. 
Gurno,  12  Mo.  414,  was  expressly  overruled  in  Thurston  v. 
City  of  St.  Joseph,  51  Mo.  510,  11  Am.  Rep.  463,  on  the  ground 
that  the  casting  of  masses  of  water  and  earth  upon  the  premi- 
ses of  an  abutting  owner  is  a  taking  of  lands  within  the  con- 
stitutional prohibition.  The  leading  case  of  Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  166,  set  at  rest  all  such  claims  on  the  part 
of  public  corporations,  and  is  of  especial  authority  in  this 
case,  the  facts  of  which  occurred  during  our  territorial  exist- 
ence. Speaking  of  these  consequential  injuries,  and  the  rul- 
ing of  courts  thereon,  the  court  said:  — 

"  But  we  are  of  the  opinion  that  the  decisions  referred  to 
have  gone  to  the  uttermost  limit  of  sound  judicial  construc- 
tion in  favor  of  this  principle,  —  that  is,  the  nonliability  for 
consequential  injuries,  —  and  in  some  cases  beyond  it,  and 
that  it  remains  true  that  where  real  estate  is  actually  invaded 
by  superinduced  additions  of  water,  earth,  sand,  or  other 
material,  or  by  having  any  artificial  structure  placed  on  it  sa 
as  to  effectually  destroy  or  impair  its  usefulness,  it  is  a  tak- 
ing within  the  meaning  of  the  constitution,  and  that  this 
proposition  is  not  in  conflict  with  the  weight  of  judicial  au- 
thority in  this  country,  and  certainly  not  with  sound  princi- 
ple." 

But  what  possible  distinction  there  can  be  between  the  in- 
jury which  is  occasioned  by  casting  water,  earth,  sand  or 
other  material  upon  one's  land,  and  having  the  entire  surface 
of  the  land  dragged  or  forced  away,  it  is  hard  to  compre- 
hend. Wherein  is  the  one  less  a  "taking"  than  the  other? 
Another  case  in  the  United  States  supreme  court  is  that  of 
Transportation  Co.  v.  Chicago,  99  U.  S.  635.  The  plaintifif 
owned  warehouse  property  which  abutted  upon  La  Salle 
Street  and  the  Chicago  River.  The  city,  in  building  a  tun- 
nel under  the  river,  excavated  the  street  and  erected  a  coffer- 
dam in  the  river,  the  effect  of  which  was  to  cut  off  access  to 
the  warehouses  from  both  the  street  and  the  river  during  the 
time  the  work  was  in  progress.  This  injury,  and  certain  al- 
leged injuries  to  the  building,  by  reason  of  the  negligent  ex. 
cavation,  were  sued  for.     It  will  be  observed  that  the  tempo- 
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rary  obstruction  of  the  access  was  purely  a  consequential 
injury,  which,  the  court  held,  there  could  be  no  recovery  for. 
But  after  ruling  on  this  point  against  the  plaintiff,  the  circuit 
court  charged  the  jury  that  if  they  found  that  the  injuries  to 
the  building  were  caused  by  the  negligent  and  unskillful 
manner  in  which  the  work  was  done  by  the  city,  and  not  by 
reason  of  the  weight  of  the  building,  and  if  the  building  had 
not  been  repaired  so  as  to  make  it  as  useful  for  the  plaintiff's 
purposes  as  it  was  before  the  injuries  occurred,  then  the  plain- 
tiff would  be  entitled  to  such  damages  as  would  make  it  as 
useful  for  its  purposes.  On  appeal,  the  supreme  court  said 
concerning  this  charge:  — 

"  There  was  evidence  at  the  trial  that  during  the  progress 
of  the  necessary  excavation  of  La  Salle  Street  a  portion  of 
the  walls  of  the  plaintiff's  buildings  on  the  lot  cracked  and 
sunk.  This  was  caused  by  the  caving  in  of  the  excavation 
in  the  street,  the  timbers  used  for  bracing  the  sides  having 

given  way We    think   this  instruction   was   entirely 

right.  The  general  rule  may  be  admitted  that  every  land- 
owner has  a  right  to  have  his  land  preserved  unbroken,  and 
that  an  adjoining  owner  excavating  on  his  own  land  is  sub- 
ject to  this  restriction;  that  he  must  not  remove  the  earth  bo 
near  to  the  land  of  his  neighbor  that  his -neighbor's  soil  will 
crumble  away  under  its  own  weight  and  fall  upon  his  land. 
But  this  right  of  lateral  support  extends  only  to  the  soil  in 
its  natural  condition."  See,  also,  Thurston  v.  Hancock,  12 
Mass.  220,  7  Am.  Dec.  57. 

The  complaint  in  this  case  is  suflBciently  specific  in  de- 
scribing the  acts  constituting  the  alleged  negligence  through 
which  the  plaintiff  suffered  injury  to  meet  the  requirements 
of  good  pleading.  The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded  for  trial. 

Anders,  C.  J.,  and  Dunbar,  J.,  concur. 

Scott,  J.,  dissents. 

HoYT,  J.,  dissenting,  said  that,  althoagh  it  was  possible  that  the  oom- 
plaint  might  be  held  good  against  a  demurrer,  on  the  ground  that  it  suffi- 
ciently charged  the  defendant  with  negligence  in  the  work  of  grading,  the 
majority  of  the  court  did  not  seem  to  have  laid  any  particular  stress  upon 
the  language  thus  used,  but  to  have  held  the  city  liable,  on  the  broad  ground 
that  it  had  removed  the  lateral  support  of  plain tififa'  lot,  and  was  therefore 
liable  for  the  injury  occ;  gioued  thereby.  It  was,  in  efifect,  held  that,  "  th« 
right  of  a  city  to  improve  its  streets,  and,  in  so  doing,  change  the  surface 
thereof,  is  governed  by  the  same  rules,  as  to  liability  to  adjoining  property. 
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us  is  a  private  owner  in  changing  the  surface  of  his  lot."  With  this  con- 
clusion, the  learned  judge  said  that  he  was  unable  to  agree,  and,  that  in  view 
of  the  unusual  importance  of  the  question,  he  deemed  it  necessary  to  state, 
at  considerable  length,  his  reasons  for  thus  dissenting. 

After  remarking  that  the  majority  of  the  court  seemed  to  have  adopted 
the  doctrine  that  the  injury  caused  by  the  removal  of  the  lateral  support  of 
land  is  a  direct  and  not  a  consequential  injury,  but  that,  in  his  judgment, 
it  by  no  means  followed  that  the  acceptance  of  such  a  doctrine  necessarily 
involved  the  inference  that  a  city  should  be  held  liable  for  such  an  injury 
wlien  caused  by  the  grading  of  its  streets,  he  then  went  on  to  give  his  rea- 
sons for  holding  that  the  injury  to  the  lot  in  this  case  was  a  consequential, 
not  a  direct  injury:  "As  I  understand  the  rule,  a  direct  result  is  one 
which  immediately  and  necessarily  follows  the  act.  A  consequential  result 
is  one  which  does  not  thus  follow  the  doing  of  the  act.  If,  in  every  case, 
the  falling  of  the  soil  of  the  adjacent  lot  followed  immediately  and  necessa- 
rily  upon  the  removal  of  the  supporting  earth  in  making  the  excavation, 
there  would  be  a  greater  reason  for  holding  that  it  was  a  direct  and  not  a 
consequential  result  of  such  removal.  If,  at  the  time  any  excavation  was 
made,  the  adjoining  soil  necessarily  and  immediately  slid  or  fell  into  the  ex- 
cavation, it  would  in  efifect  be  the  same  as  though  the  one  making  the  exca- 
vation had  directly  removed  the  soil  on  the  adjoining  lot.  Such,  however, 
is  not  the  ordinary  result  of  making  an  excavation.  The  soil  may  be  such 
that,  if  the  excavation  extends  to  the  extreme  limit  of  the  street,  that  of 
the  adjoining  lot  may  never  slide  into  the  excavation.  And  when  it  does 
slide,  it  seldom  or  never  does  so  to  the  full  extent  that  it  eventually  will, 
immediately  upon  the  earth  being  removed  in  making  the  excavation. 

It  is  no  doubt  true  that  in  some  instances  the  nature  of  the  soil  might  bo 
such  that  that  of  the  adjacent  lot  would  fall  immediately  upon  the  support 
being  removed,  but  such  is  not  usually  the  case,  and  the  nature  of  the  in- 
jury done  to  the  adjoining  lot  cannot  be  controlled  by  such  exceptions  to 
the  general  rule.  It  would  not  do  for  courts  to  hold  that  in  most  cases 
the  injury  occasioned  by  grading  was  consequential  for  the  reason  that  it 
did  not  immediately  and  necessarily  follow  from  the  act  done,  and  in  special 
cases  where  it  did  so  follow,  that  it  was  direct.  The  rule  established  in  re- 
gard to  the  matter  must  be  uniform,  or  questions  of  fact  in  each  particular 
case  of  such  nicety  and  difficulty  would  be  presented  as  greatly  to  em- 
barrass corporations  and  courts." 

The  learned  judge  then  alluded  to  the  support  which  his  views  aa  to 
the  consequential  nature  of  the  injury  received  from  the  fact  that  redress 
for  the  removal  of  lateral  support  was,  under  the  old  rules  of  pleading,  al- 
ways sought  by  action  on  the  case  and  not  in  trespass,  and  proceeded  as 
follows:  "  If  the  injury  in  question  is  consequential,  and  not  direct,  then  it 
is  clear  that  under  the  provisions  of  the  constitutions  of  most  of  the  states, 
and  of  the  constitution  of  the  United  States,  the  city  would  not  be  liable  if 
the  injury  resulted  from  work  done  by  the  city  in  pursuance  of  authority 
conferred  upon  it  by  the  legislature.  It  is  universally  held  that  such  cor- 
porations, when  so  proceeding,  are  not  liable  for  consequential  injuries. 
They  are  held  liable,  if  liable  at  all,  by  virtue  of  a  provision  in  the  constitu- 
tion of  the  state  where  the  question  arises  that  private  property  shall  not  be 
taken  for  public  use.  And  it  has  never  been  held  that  an  injury  to  private 
property,  consequent  upon,  but  not  directly  flowing  from,  the  acts  of  the 
corporation,  constitutes  a  taking  within  such  constitutional  inhibition.  If 
the  city  is  liable,  it  must  be  by  reason  of  the  rule  at  common  law,  or  of  some 
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provision  in  the  constitution  of  the  state  or  of  the  United  States.  That  no- 
such  liability  existed  in  England  at  the  time  we  took  from  her  the  common 
law  is  too  clear  for  argument  and  is  in  fact  conceded  by  all.  There  is  n» 
constitutional  or  legal  provision  that  has  any  tendency  to  create  such  lia* 
bility,  except  the  one  that  prohibits  the  taking  of  private  property  for  pub- 
lic use  without  compensation.  It  must  follow  that  whenever  the  injury  i* 
such  that  it  does  not  constitute  a  taking  within  the  meaning  of  such  pro- 
vision, there  can  be  no  compensation  had  therefor."  The  impropriety  of 
gauging  the  liability  of  municipal  corporations  by  that  of  private  landowner* 
was  then  insisted  on.  "  To  hold  that  a  city,  in  changing  the  grade  of  it» 
streets,  is  governed  by  the  same  rule  as  to  resulting  damages  as  a  private 
owner  would  be  to  deny  the  city  the  usual  protection  awarded  an  agent  o£ 

the  state  acting  in  pursuance  of  a  public  law When  a  city  proceeds, 

in  pursuance  of  law,  to  grade  one  of  its  streets,  it  is  acting  as  the  agent  of 
the  state  and  in  pursuance  of  public  authority,  and  cannot  be  held  liabls  for 
any  injuries  done  to  a  private  person  unless  he  is  protected  against  such  in- 
jury by  the  action  of  the  legislature  or  by  the  constitution  of  the  state. 
That  this  rule  works  individual  hardship  in  special  cases  is  unquestioned, 
but  so  does  every  rule  for  the  benefit  and  protection  of  the  public  The 
public  as  a  whole  have  a  right  to  interfere  just  so  far  with  individual  right» 
as  in  its  judgment  is  necessary  for  the  public  good,  and  such  public  is  in 
no  manner  responsible  to  private  persons  for  damages  resulting  from  such 

acts The  improvement  of  roads  and  streets  is  an  absolute  necessity. 

The  state  in  providing  therefor  may  do  so  directly  or  may  delegate  its  power 
to  various  municipalities  created  for  that  and  other  purposes  in  aid  of  proper 
government.  In  the  prosecution  of  such  work  by  the  state  or  by  its  properly 
constituted  agents  it  has  a  right  to  proceed  in  a  reasonable  manner,  and  pri- 
vate persons  whose  rights  may  be  injuriously  affected  by  such  action  are 
absolutely  without  remedy,  excepting  such  as  may  be  furnished  by  the  con- 
stitution or  legislation  had  thereunder."  The  argument  ab  inconvenienti  is 
then  taken  up  and  thus  enlarged  upon:  "If  the  doctrine  be  once  established 
that  the  same  rule  applies,  as  to  responsibility  for  lateral  support,  to  exca- 
rations  made  by  the  public  in  the  grading  of  streets  or  highways,  as  would 
obtain  in  the  case  of  an  excavation  made  by  a  private  owner  upon  his  prop- 
erty, it  must  follow  that  wherever  an  excavation  is  so  made  that  any  appre- 
ciable amount  of  the  soil  of  the  adjoining  lot  slides  or  falls  into  the  same,  an 
action  for  damages  will  lie.  And  if  an  action  for  damages  will  lie,  it  would 
follow,  almost  as  a  necessary  conclusion,  that  until  the  same  had  been  regu- 
larly ascertained  and  tendered  or  paid,  the  work  could  not  be  proceeded 
with.  This  would  compel  the  proper  authorities,  who  had  control  of  th» 
streets  within  the  cities  or  of  the  highways  outside  thereof,  whenever  they 
desired  to  do  any  work  thereon  which  might  by  any  possibility  require  such 
an  excavation  to  be  made  that  the  soil  of  an  adjoining  proprietor  might  fall 
therein,  to  determine  beforehand  by  the  most  (^reful  surface  survey  the  ex- 
tent to  which  such  excavations  would  be  made  and  the  amount  of  soil  which 
would  fall  from  the  adjoining  lots  on  account  thereof,  and  show  the  same  by 
the  most  exact  profile  and  figures,  and  have  the  damages  on  account  of  such 
falling  soil  determined  and  paid  before  they  proceeded  at  all  with  the  im- 
provement, or  else  place  it  within  the  power  of  anyone,  the  soil  of  whose  lots 
might  fall  into  such  excavation  in  the  least  material  degree,  to  stop  the  work 
until  such  proceedings  and  compensation  could  be  had.  Such  a  course  would 
be  practically  impossible  even  in  cities,  and  as  regards  highwaj-s  situated 
outside  it  would  make  it  impossible  to  improve  the  same  at  all  in  the  way 
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that  it  Ib  now  ordinarily  done,  excepting  at  the  peril  of  having  the  work 
arrested,  at  such  a  time  during  its  progress  as  to  very  greatly  interfere  with 
the  rights  of  the  public,  by  any  private  owner  who  in  good  faith  or  bad  faith 
might  desire  thus  to  take  advantage  of  the  fact  that  a  wagon  load  or  so  of 
soil  from  his  lot  had  slidden  or  would  slide  into  the  excavation  made  or  to 
be  made  in  the  progress  of  the  work.  The  results  following  from  the  enforce- 
ment of  such  a  rule  would  be  so  burdensome  upon  the  public  that  it  would 
not  be  adopted  by  the  courts  unless  compelled  so  to  do  by  an  expression  of 
the  will  of  the  public,  in  the  constitution  or  legislation  thereunder,  so  clear 
that  it  would  admit  of  no  other  possible  construction." 

The  position  of  a  landowner  in  such  cases,  as  one  who  might  be  assumed 
to  have  already  received  adequate  compensation  for  such  injuries  as  might 
result  from  the  grading  of  the  street,  was  then  dwelt  upon.  "In  my  opin« 
ion,"  said  the  learned  judge,  "he  must  be  held  to  have  received  full  com- 
pensation for  all  the  damages  incident  thereto.  If  the  street  was  dedicated 
to  public  use  by  the  owner,  he  must  be  held  to  have  so  dedicated  it  for  the 
use  of  the  public  as  such  street,  and  must  have  contemplated  such  a  reason- 
able improvement  thereof  as  would  adapt  it  to  the  purposes  for  which  it  wa» 
designed.  This,  of  course,  wonld  include  such  a  change  in  the  surface  a* 
would  best  adapt  it  to  the  public  use.  If  it  was  purchased  of  a  private 
owner,  he  knew  the  purposes  for  which  it  was  so  purchased,  and  in  fixing 
his  price  therefor  could  protect  himself  for  injuries  incident  to  the  proper  use 
thereof  for  the  purposes  for  which  it  was  purchased.  If  it  was  taken  by 
rirtue  of  the  right  of  eminent  domain,  the  damages  awarded  upon  such  tak- 
ing  must  be  held  to  cover,  not  only  the  valuation  of  the  land  taken,  but  also 
the  incidental  damages  resulting  from  its  proper  use  for  the  purposes  for 
which  it  was  taken.  It  will  thus  be  seen  that  in  whatever  manner  the  pub- 
lic has  obtained  the  right  to  the  use  of  the  street,  the  owner  has  been  or 
might  have  been  fully  protected  from  damages  incident  to  the  improvement 
thereof,  and  if,  whenever  the  surface  is  changed,  he  is  allowed  to  recover 
damages,  it  will  be  for  the  same  elements  which  were  or  might  have  been 
taken  into  consideration  at  the  time  the  property  was  originally  acquired 
for  public  use.  Upon  principle,  then,  I  am  of  the  opinion  that  a  private 
owner  should  be  held  to  have  no  remedy  as  against  the  public  proceeding 
diligently  in  the  matter  of  the  improvement  of  a  street,  for  injuries  done  t* 
his  property  by  removal  of  its  lateral  sapport." 

Judge  Hoyt  then  proceeded  to  discuss  the  question  in  the  light  of  the  au- 
thorities, remarking,  by  way  of  preface,  that  he  could  not  agree  with  the 
language  used  by  the  majority  of  the  court  in  regard  to  the  statement  of 
principles  in  Judge  Dillon's  work  on  municipal  corporations,  for  although 
many  of  the  cases  referred  to  by  the  writer  were  not  lateral  support  cases, 
their  nature  was  such  as  to  warrant  their  citation  for  the  purpose  of  sustain- 
ing his  text.  "Those  cases  that  were  not  exactly  in  point  cite  those  which 
are,  and  in  none  of  them  is  there  the  least  intimation  that  a  different  rule 
would  have  been  announced  had  the  injuries  been  from  a  deprivation  of 
lateral  support  instead  of  the  consequent  injuries  under  discussion." 

It  was  then  argued  that  the  case  of  Pumpelly  ▼.  Oreen  Bay  Co.,  13 
Wall.  166  and  Transportation  Co.  v.  Chicago,  99  U.  S.  635,  which  were 
relied  upon  by  the  majority  of  the  court,  could  not  fairly  be  adduced  as 
authorities  for  the  view  adopted,  both  because  they  were  to  be  taken  strictly 
with  reference  to  the  circumstances  passed  upon,  and  because  they  were 
to  be  interpreted  in  the  light  of  two  other  decisions  of  the  same  tribunal: 
OouUr  T.  Corporation  of  Qeorgetovm,  6  Wheat.  593,  and  Smith  v.  Corporation 
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0/  Waihington,  20  How.  135,  which  were  deemed  to  support  the  dootrine  of 
the  nonliability  of  cities  for  the  injuries  under  discussion.  The  following 
cases  were  then  reviewed:  Jiadclif  v.  Mayor  etc.  0/  Brooklyn,  4  N.  Y.  195; 
63  Am.  Dec.  357;  People  v.  Green,  64  N.  Y.  606;  Benedict  y.  Ooit,  3  Barb. 
459;  St.  Peter  V.  Denison,  58  N.  Y.  416;  17  Am.  Rep.  258;  Waddell  y.  Mayor 
etc.  qf  New  Toi-k,  8  Barb.  95;  Clemence  v.  City  0/ Auburn,  66  N,  Y.  334; 
Cogswell  v.  New  York  etc.  R.  R.  Co.  103  N.  Y.  10;  57  Am.  Rep.  701;  Reiser 
▼.  Mayor  etc.  0/  NewYm-k,  104  N.  Y.  68;  Callender  y.  Marsh,  1  Pick.  418; 
Benjamin  v.  Wheeler,  8  Gray,  409;  Brown  v.  City  of  Lowell,  8  Met.  172; 
City  of  St.  Louis  v.  Qurno,  12  Mo.  414;  Taylor  v.  City  of  St.  Louis,  14  Mo. 
20;  55  Am.  Dec.  89;  Lumbar  v.  City  of  St.  Louis,  15  Mo.  610;  Hoffman  v. 
City  of  St.  Louis,  15  Mo.  651;  Schatiner  v.  City  of  Kansas,  53  Mo.  162;  Imler 
r.  City  of  Springfield,  55  Mo.  119;  17  Am.  Rep.  645;  Thurston  v.  City  of  St. 
Joseph,  51  Mo.  510;  11  Am.  Rep.  463;  Wegmann  v.  City  of  Jefferson,  61  Mo. 
65;  Broadwell  v.  City  of  Kansas,  75  Mo.  213;  42  Am.  Rep.  406;  Oreen  v. 
Borough  of  Reading,  9  Watts.  382;  36  Am.  Dec.  127;  O'Connor  v.  PitU' 
burgh,  18  Pa.  St.  187;  In  re  Ridge  Street,  Allegheny  City,  29  Pa.  St.  391; 
City  of  Pontiac  v.  Carter,  32  Mich.  163;  Buskirk  v.  Strickland,  47  Mich. 
389;  Murphy  v.  City  of  Chicago,  29  111.  279;  81  Am.  Dec.  307;  Roberts  v. 
City  of  Chicago,  26  111.  249;  Macy  v.  City  of  Indianapolis,  17  Ind.  267;  City 
of  Lafayette  y.  Bush,  19  Ind.  326;  City  of  Vincennes  v.  Richards,  23  Ind. 
381 ;  Mayor  of  Rome  v.  Omberg,  28  Ga.  46;  73  Am.  Dee.  748;  Roll  v.  City 
cf  Augusta,  34  Ga.  326;  Mitchell  y.  Mayor  of  Rome,  49  Ga.  19;  15  Am. 
Rep.  (569;  City  of  New  Haven  v.  Sargent,  38  Conn.  50;  9  Am.  Rep.  360; 
Skinner  v.  Hartford  Bridge  Co.,  29  Conn.  523;  Bendenv.  Nashua,  17  N.  H. 
477;  Hovey  v.  Mayo,  43  Me.  322:  Alexander  v.  City  of  Milwaukee,  16  Wiat 
264;  Petligrew  v.  Village  of  Evansville,  25  Wis.  223;  3  Am.  Rep.  50;  ITat 
lich  V.  City  of  Manitoiooc,  57  Wis.  9;  Plum  v.  Morris  Canal  etc.  Co.,  10  N.  J. 
Eq.  256;  Methodist  Episcopal  Church  v.  City  of  Wyandotte,  31  Kan.  721; 
Bennett  t.  City  of  New  Orleans,  14  La.  Ann.  120;  Rounds  y.  Mumford, 
2  R.  I.  154;  Mayor  etc.  of  Cumberland  v.  Willison,  50  Md.  138;  33  Am.  Rep. 
304;  Creal  y.  City  of  Keokuk,  4  G.  Greene,  47.  The  learned  judge  concludes, 
as  the  result  of  his  examination  of  the  cases,  that  the  rule  for  which  he  con- 
tends is  recognized  in  all  the  states  except  Ohio,  Minnesota,  and  Virginia, 
(the  authorities  from  which  are  cited  in  the  prevailing  opinion),  and  further 
notes  the  fact  that  the  same  rule  is  adopted  by  all  text  writers,  with  perhaps 
only  one  exception.  Judge  Elliott,  in  his  work  on  streets.  Such  an  examina- 
tion, he  considered,  would  also  show  that  the  rule  "does  not,  in  the  opinion 
of  the  courts,  rest  entirely  upon  authority,  but  is  fully  consonant  with  cor- 
rect  principles  applicable  to  the  subject-matter."  He  then  concludes  as  fol- 
lows: "Besides,  in  this  state  there  has  been  full  legislative  recognition  of 
the  rule.  If  the  existence  of  the  rule  had  not  been  so  recognized  there 
would  have  been  no  occasion  for  the  enactment,  of  the  law  making  cities  re- 
sponsible for  damages  occasioned  by  a  change  in  the  grade  of  its  streets  after 
the  same  had  been  once  established.  This  legislation  not  only  recognizes 
such  rule,  but  shows  an  intention  to  leave  it  in  full  force  so  far  as  the  grade 
first  established  is  concerned." 

In  the  case  of  Brown  v.  City  of  Seattle,  5  Wash.  35,  the  same  court  was 
called  upon  to  decide  whether  the  owner  of  an  abutting  lot  should  be 
granted  an  injunction  to  restrain  a  municipal  corporation  which  was  about 
to  grade  a  street  in  such  a  manner  as  to  render  access  to  his  premises  more 
difficult.  The  court  declared  that  previous  to  the  adoption  of  the  constitu- 
tion of  Washington,  such  an  owner  would  have  been  without  remedy,  "  ex« 
AM.  BT.  Rbp..  Vol.  XXXJV.  —  M 
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ceptin<»  for  such  injury  as  might  have  occurred  to  his  own  land  alone  arising 
from  the  withdrawal  of  the  support  and  its  consequent  actual  falling  in,  or 
from  the  negligence  of  the  city  in  doing  the  work,"  and  referred  to  th* 
ruling  in  the  principal  case;  but  the  provision  of  the  constitution  that,  "  no- 
private  property  should  be  taken  or  damaged  for  public  or  private  use  with< 
out  just  compensation  having  been  first  paid  into  court "  was  said  to  havo 
changed  the,  former  rule,  on  the  ground  that  the  insertion  of  the  word 
•'damaged"  must  mean  that  some  additional  security  to  private  property 
was  intended.  Following  the  lead  of  every  court  in  which  the  question  had 
been  raised,  and  also  deferring  to  the  general  rule  of  construction  that  the 
adoption  of  constitutional  or  statutory  language  by  one  state  from  another 
involves  the  adoption  of  the  interpretation  put  upon  the  borrowed  language 
by  courts  of  the  state  from  which  it  is  derived,  the  court  held  that  the 
plaintiff  was  entitled  to  the  relief  asked  for,  and  added  that  if  it  had  been  a 
case  of  first  impression,  then  opinion  as  to  the  meaning  of  the  inserted  word 
would  not  have  been  different.  The  counsel  for  tne  city  had  contended  that 
a  dedication  of  the  street  should  carry  with  it  the  right  to  raise  or  lower  the 
surface  to  any  extent  deemed  proper  by  the  municipal  authorities;  but  the 
court  said  that  this  argument  ignored  the  fact  that  a  street  was  laid  out  for 
the  benefit  of  abutting  lots  as  well  as  public  passage,  and  that  the  easement 
of  access  over  the  land  in  the  street  was  the  principal  motive  and  considera- 
tion of  the  dedication.  "The  only  obligation  which  a  city  assumes  by  it» 
acceptance  of  a  street  is  to  maintain  thereon  a  reasonable  roadway  according 
to  the  circumstances.  It  cannot  be  compelled  to  fill  up  chasms  or  dig  down 
hills  to  make  the  most  perfect  way  for  travel  of  every  kind.  Its  duty  i» 
done  when,  under  all  the  circumstances,  it  has  made  provision  for  travel  of 
the  kind  suited  to  the  locality.  It  cannot  be  compelled  to  grade  or  other- 
wise  improve  a  street,  and  it  loses  none  of  its  rights  by  nonuser.  For  the 
construction  of  whatever  improvements  it  does  make,  it  is  now  quite  the 
custom  to  assess  the  entire  cost  to  the  abutting  land,  A  harsh  application 
of  the  old  rule  would  put  the  dedicator  in  the  position  of  consenting  to  all 
that  the  municipality  might  arbitrarily  do,  even  to  the  destruction  of  value* 
in  his  abutting  land;  but  in  fact  the  contemplation  of  no  such  thing  as  » 
grade  which  would  actually  reduce  the  value  of  his  abutting  land  can  be  im. 
puted  to  him,  since  it  is  not  in  the  nature  of  men  to  do  things  which  aro 

patently  contrary  to  their  self-interests To  go  beyond  the  strict  re. 

quirements  of  this  case,  and  perhaps  to  invite  the  charge  of  promulgating 
mere  dicta,  a  dedication  should  always  be  taken  as  a  consent  that  the  natnral 
surface  of  the  street  at  its  center  line  might  be  the  grade  to  which  the  road- 
way should  be  leveled  from  either  side If  no  street  practicable  for 

public  use  can  be  made  without  making  cuts  or  fills  which  will  damage 
abutting  land  so  as  to  reduce  its  value  below  that  which  it  possessed  before 
the  street  was  begun,  none  should  be  undertaken  at  all  unless  abutting 
owners  waive  damages,  or  until  public  necessity  shall  justify  paying  the 
cost  of  a  lower  or  higher  grade."  The  court  then  reviewed  the  circum- 
stances of  the  case,  and  expressed  an  opinion  that  the  lower  court  was  justi- 
fied in  interposing  an  injunction  against  the  grading.  The  requirement  of 
the  constitution  was,  that  a  landowner  was  entitled  to  have  his  damages 
assessed  and  paid  before  the  work  was  done;  and  in  the  face  of  this  explicit 
provision,  it  was  impossible  to  allow  any  weight  to  the  objection  made  by 
the  city's  counsel  that  it  could  not  have  been  intended  by  the  constitutioa 
that  the  progress  of  such  works  should  be  stopped  continually  at  the  in- 
■tanoe  of  abutting  proprietors.     The  doctrine  of  Moore  v.  City  of  Atlanta,  70 
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Ga.  61 1,  to  the  contrary  effect  was  disapproved;  and  it  was  pointed  out 
that  Stetson  v.  Chicago  etc.  R.  R.  Co.,  75  111.  74,  by  which  the  ruling  wa« 
justified,  was  decided  with  reference  to  a  constitution  which  did  not  require 
the  compensation  to  be  first  paid.  Hoyt  and  Scott,  JJ.,  dissented  from 
the  above  opinion,  and  the  former  briefly  stated  his  reasons,  laying  the 
principal  stress  upon  the  effect  of  dedication  as  against  the  landowner: 
'•  When  those  under  whom  the  plaintiff  claims  dedicated  the  street  to  pub- 
lic use,  it  is  conceded  that  they,  in  substance,  said:  '  Take  this  street,  and 
use  it.'  I  think  it  equally  clear  that  they,  in  effect,  further  said:  'Improve 
this  street  so  as  to  adapt  it  to  use  as  such.'  Such  adaptation  would,  of 
course,  include  such  change  in  the  surface  thereof  as  was  necessary  to  best 
adapt  it  to  the  purposes  for  which  it  was  designed.  If  such  was  the  effect  of 
the  dedication,  it  seems  clear  that  the  dedicators  could  not  claim  damages 
against  the  public  for  doing  that  which  they  said  it  should  do;  and  as  the 
plaintiff  could  get  no  better  right  than  those  under  whom  she  holds,  it  fol- 
lows that  for  the  injuries  set  out  in  the  complaint,  there  could  be  no  re- 
covery." The  learned  judge  also  said  that  he  disagreed  with  the  opinion  of 
the  majority  of  the  court  as  to  the  meaning  of  the  constitutional  provisioa 
against  "  taking  or  damaging  "  private  property  for  public  use  without  com- 
pensation; but  he  considered  that  the  case  really  tiyned  on  the  effect  of  the 
dedication;  and  having  expressed  his  views  regarding  that  question,  he  did 
not  deem  it  necessary  to  discuss  the  other  question  at  length. 

Municipal  Corporations  —  Right  o»  Lateral  Support  as  Against. — 
This  s'lbject  was  treated  in  the  extended  note  to  Larsonv.  Metropolitan Stree^ 
Ry  Co.,  33  Am.  St.  Rep.  465-467;  and  reference  v/as  there  made  to  the 
other  notes  in  the  series  in  which  the  extent  to  which  the  general  rule  as  to 
injuries  caused  by  grading  of  streets  is  applicable  to  cases  of  the  withdrawal 
of  lateral  support  has  been  discussed. 
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Cbidttob's  Bill  —  Rbturn  of  Nulla  Bona  when  not  Necessary  to  Siip- 
PORT.  —  Where  a  lien  has  been  obtained  by  attachment  of  the  property 
in  controversy,  and  it  appears  by  bill  that  the  debtor  is  insolvent,  and 
that  the  issuing  of  an  execution  would  be  of  no  practical  utility,  the  ob- 
taining of  the  judgment,  and  the  issuance  of  an  execution  thereon,  are 
not  necessary  prerequisites  to  equitable  interference. 

Assignment  for  Benefit  of  Creditors  —  PREFERENCEa.  —  A  creditor  has 
a  right  to  secure  the  payment  of  his  debts,  even  to  the  extent  of  ab- 
sorbing all  the  estate  of  his  debtor,  and  to  the  exclusion  of  the  claims 
of  all  other  creditors;  nor  will  any  presumption  of  fraud  attach  by  rea- 
son of  the  exercise  of  this  right  simply  because  a  short  time  after  the 
securing  of  the  debt  the  debtor  attempted  to  claim  the  benefit  of  the  as- 
signment law. 

Assignment  for  Benefit  of  Creditors.  —  Preference  of  a  Creditor  by  a 
failing  debtor,  who  soon  afterwards  makes  an  assignment  of  his  property 
for  the  benefit  of  his  creditors  generally,  is  not  fraudulent,  unless  it  ap- 
pears that  the  debtor's  intention  to  make  such  assignment  was  known 
to  the  creditor,  and  that  the  transaction  by  which  the  preference  was 
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obtafnec!  was  separated  from  the  assignmeut  for  the  pnrpose  of  obviating 
the  annulment  which  would  follow  if  it  were  contemporaneous  with  or 
included  in  the  assignment  itself. 
Chattel  Mortqaqbs  —  Effect  of  Pkovisiow  Allowing  Mortoaqeb  to 
Sell,  —  A  chattel  mortgage  given  to  secure  a  bona  fide  debt,  and  author^ 
izing  the  mortgagee  to  sell  the  goods  and  apply  the  proceeds  to  the  ex- 
tinguishment of  the  debt,  ia  valid  as  against  the  other  creditors  of  th« 
mortgagor. 

Jay  H.  Adams  and  Jones  and  VoorheeSt  for  the  appellants. 
Post  and  Avery,  for  the  respondents. 

Dunbar,  J.  The  first  question  that  presents  itself  in  this 
case  is,  is  it  necessary  to  reduce  a  claim  to  judgment,  issue 
an  execution,  and  secure  a  return  of  nulla  bona  made 
thereon,  to  support  a  creditor's  bill?  Or  is  an  attachment  lien 
a  sufficient  basis  for  such  an  action?  Many  cases  have  been 
cited  both  by  appellant  and  respondents  on  this  proposition, 
and,  from  an  investigation  of  the  cases,  it  must  be  conceded 
that  the  weight  of  opinion,  considering  both  the  old  cases  and 
the  new,  sustains  the  doctrine  that  the  claimant  must  press 
his  claim  to  judgment,  send  out  his  execution,  and  show  a 
fruitless  search  for  property  before  he  can  appeal  to  a  court  of 
equity  to  set  aside  a  fraudulent  conveyance.  But  we  are  sat- 
isfied that  the  trend  of  modern  decision  is  the  other  way. 
At  all  events,  the  decisions  of  courts  are  so  conflicting  that 
this  court  feels  justified  in  adopting  that  rule  which  seems  to 
it  best  calculated  to  protect  the  interests  of  bona  fide  creditors 
from  fraudulent  t~ansactions.  We  think  no  good  purpose  can 
be  subserved  by  compelling  a  creditor  to  await  his  judgment, 
but  that  the  effect  will  be  to  aid  dishonest  debtors  in  fraud- 
ulently disposing  of  their  property.  And  especially  in  view  of 
the  language  used  by  the  supreme  court  of  the  territory  in 
Meacham  Arms  Co.  v.  Swarts,  2  Wash.  (Ter.),  412,  and  Thomp' 
son  V.  Caton,  8  Wash.  (Ter.),  31,  we  feel  justified  in  now  de- 
ciding that,  where  a  lien  has  been  obtained  by  attachment 
on  the  property  in  controversy,  and  it  appears  by  bill  that  the 
debtor  is  insolvent,  and  the  issuing  of  an  execution  would  be 
of  no  practical  utility,  the  obtaining  of  the  judgment  and  the 
issuance  of  an  execution  thereon  is  not  a  necessary  prerequi- 
site to  equitable  interference. 

The  next  question  to  be  considered  involves  the  validity  of 
the  mortgage.  The  mortgage  from  Doty  to  Ham  was  exe- 
cuted on  Friday,  November  13th,  and  the  assignment  of 
Doty  to  White  was  executed   the  following  Monday,  to  wit, 
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November  16th,  The  court  below  held  that  the  assignment 
was  valid,  but  that  the  mortgage  was  void.  It  is  contended 
by  appellant,  that  under  the  circumstances  of  this  case,  as 
shown  by  the  proof,  the  mortgage  to  Ham  and  the  assign- 
ment to  White  should  be  considered  together,  and  being  so 
construed  that  they  should  both  be  held  to  be  void  as  being 
contrar}'  to  the  statutes  against  preferences.  And  many 
cases  are  cited  by  both  appellant  and  respondents,  respec- 
tively, in  support  of,  and  opposed  to,  this  doctrine.  If  the 
contention  of  the  appellant  on  this  proposition  be  true,  the 
judgment  of  the  court  cannot  be  sustained  either  on  reason 
or  authority,  for  if  the  instruments  are  to  be  construed  to- 
gether it  plainly  follows  that  if  the  mortgage  is  void  the  as- 
signment is  void  also.  Neither  can  be  held  to  be  void  ex- 
cepting on  the  theory  that  the  two  together  comprised  a  gen- 
eral scheme  to  prevent  an  equal  distribution  of  the  estate 
among  the  creditors,  and,  of  course,  it  logically  follows  that, 
being  construed  together,  they  must  stand  or  fall  together. 

We  have  carefully  examined  all  the  authorities  cited  on 
this  proposition,  and  do  not  think  that  even  many  of  the  au- 
thorities cited  by  appellant  sustain  his  contention  in  their  ap- 
plication to  this  particular  case.  In  Berger  v.  Varrelviann^ 
127  N.  Y.  281,  which  was  one  of  the  strongest  cases  cited  by 
appellant,  the  court  seems  to  have  felt  itself  bound  by  the 
findings  of  the  lower  court.  The  contention  of  the  judgment 
creditor  in  that  case  was  that  the  lower  court  did  not  find  as 
a  fact  that  the  assignors  confessed  the  judgment  in  contem- 
plation of  making  a  general  assignment,  as  a  part  thereof, 
and  for  the  purpose  of  preferring  the  creditor  in  that  case, 
and  that  the  confession  of  judgment,  the-execution,  and  levy 
were  made  in  fraud  of  the  general  assignment,  but  that  the 
trial  judge  stated  such  fact  as  a  conclusion  of  law.  And  the 
appellate  court  said:  "  This  contention  is  not  well  founded; 
for  it  is  well  settled  that,  though  a  '  finding  of  fact '  be  called 
a  'conclusion  of  law,'  and  improperly  classified  as  such,  in 
the  decision  signed,  it  will,  for  the  purpose  of  upholding  the 
judgment,  be  given  the  same  efl'ect  as  though  embraced  with- 
in, and  designated  as  one  of,  the  findings  of  fact." 

Of  course  if  the  court  accepted  these  findings  of  fact,  it 
could  not  do  otherwise  than  hold  the  transactions  to  be  fraud- 
ulent. It  is,  after  all,  a  question  of  intention;  a  question  of 
the  bona  fides  of  the  transaction.  If  it  is  shown  to  be  a  fact 
that  the  instruments  were  intended  to  be  a  part  of  one  trans- 
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action,  then,  of  course,  they  must  be  construed  together,  no 
■matter  whether  they  were  executed  on  the  same  day  or  on 
different  days;  and  it  must  be  determined  from  the  circum- 
Btancea  surrounding  each  particular  case  whether  or  not  it 
falls  within  the  rule.  It  is  an  undisputed  proposition  of  law 
that  the  creditor  has  a  right  to  secure  the  payment  of  his 
debts,  even  to  the  extent  of  absorbing  all  the  estate  of  his 
debtor,  and  to  the  exclusion  of  the  claims  of  all  other  credit- 
ors. This  is  nothing  more  than  the  exercise  of  good  business 
judgment  and  prudence,  and  no  presumption  of  fraud  will 
attach  by  reason  of  the  exercise  of  this  right,  simply  because 
a  short  time  after  the  securing  of  the  debt  the  debtor  attempts 
to  claim  the  benefits  of  the  assignment  law.  The  length  of 
time  elapsing  between  the  securing  of  the  debt  and  the  exe- 
cution of  the  deed  of  assignment  would  no  doubt  be  a  circum- 
stance that  the  court  would  have  a  right  to  take  into  consid- 
eration, but  it  should  go  no  further  than  that.  If  the  obtain- 
ing of  security  for  a  deed  is  presumed  to  be  contemporaneous 
with  the  assignment,  if  made  a  short  time  prior  to  the  assign- 
ment, how  short  a  time  must  it  be  to  cause  the  presumption 
to  attach?  Must  it  be  a  day,  or  a  week,  or  a  month?  An 
attempt  to  answer  this  question  shows  the  folly  of  trjdng  to 
fix  a  time  limit.  In  one  case  it  might  appear  that  the  instru- 
ments were  part  of  the  same  transaction  if  they  were  executed 
a  month  apart;  and  in  another  case  the  mortgage  might  be 
given  on  the  same  day  with  the  execution  of  the  assignment, 
and  both  be  executed  iu  perfectly  good  faith.  As  was  said 
by  the  supreme  court  of  Michigan  in  Root  v.  Poller^  59  Mich. 
506:  "There  is  nothing  in  the  assignment  law  which  under- 
takes to  avoid  dealings  previous  to  the  assignment,  whether 
near  or  remote  in  point  of  time,  which  were  in  no  way  con- 
nected with  it  in  the  intention  of  the  parties." 

The  true  theory  is  as  expressed  by  the  court  in  Burnham 
V.  Haskins,  79  Mich.  35,  and  it  cannot  be  carried  to  any  fur- 
ther extent,  that  the  assignment  must  be  looked  to  to  discover 
the  preference,  and  that  the  transactions,  to  be  fraudulent, 
must  be  found  to  have  been  made  in  separate  form  to  avoid 
the  effect  of  annulling  them  if  they  were  included  in  the  as- 
signment itself.  When  this  motive  appears,  without  doubt, 
the  transaction  would  be  void,  even  under  our  statute,  which 
is  not  so  broad  as  many  of  the  statutes  under  which  the  cases 
are  cited. 

In  the  case  last  above  cited,  the  court  held  the  mortgage 
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void,  but  it  gives  its  reasons  for  the  holding  as  follows:  "  The 
testimony,  wliich  it  would  be  useless  to  recapitulate,  satisfies 
us  that  tlie  mortgagees  well  knew  of  the  intention  of  Good- 
rich to  make  an  assignment  at  the  time  the  mortgage  was  exe- 
cuted, and  that  the  design  of  the  parties  to  the  instrument  was 
to  give  the  stepfather  and  mother  a  preference  over  other  cred- 
itors in  the  conveyance  he  was  about  to  make  for  their  benefit.'* 

No  such  case  is  presented  here,' as  we  read  the  testimony 
in  this  case.  There  is  no  testimony  whatever  which  goes  to 
prove  a  collusion  between  Doty  and  Ham.  Nothing  to  show 
that  Ham  knew  that  Doty  contemplated  making  an  assign- 
ment, even  if  such  knowledge  would  prevent  Ham  from  legally 
securing  his  debt,  a  point  not  necessary  to  be  decided  in  this 
case.  Ham  swears  that  he  did  not  know  that  Doty  thought 
of  making  an  assignment,  and  that  they  had  no  conversation 
or  understanding  concerning  that  subject;  and  Doty  swears 
to  the  same  thing,  and  further,  that  he  did  not  intend  to 
make  an  assignment  until  the  day  after  the  mortgage  was 
given,  when  he  found  he  could  not  make  an  arrangement 
with  Ham  to  "  restock  the  store,  and  give  him  a  chance  to 
keep  up  the  business."  There  is  nothing  unreasonable  in 
this  statement.  Men  who  are  in  failing  circumstances,  and 
who  are  pressed  to  the  wall  by  importunate  creditors,  are  fre- 
quently compelled  to  change  their  minds,  and  adopt  new 
plans  very  hurriedly.  All  that  we  can  gather  from  the  testi- 
mony is,  that  Ham  was  a  little  more  industrious  in  securing 
his  debt  than  the  other  creditors,  and  we  think  the  law  should 
protect  him  in  the  advantage  he  has  secured  by  his  superior 
diligence. 

The  mortgage  in  this  case  is  the  ordinary  mortgage,  with 
an  oral  agreement  that  the  mortgagee  should  sell  the  mort- 
gaged property,  which  was  a  stock  of  general  merchandise, 
and  apply  the  proceeds  to  the  extinguishment  of  the  debt.  It 
is  not  questioned  that  the  mortgage  was  given  to  secure  a  bona 
fide  debt.  The  mortgage  is,  therefore,  prima  facie,  valid,  and 
is  binding  on  all  the  parties:  Warren  v.  Creditors,  3  Wash.  48; 
Ephraim  v.  Kelleher,  4  Wash.  243. 

Judgment  is  reversed,  and  cause  remanded,  with  instruc- 
tions to  enter  judgment  for  defendant,  with  costs. 

Anders,  C.  J.,  and  Stiles,  Scott,  and  Hoyt,  JJ.,  concurred. 


CRBorroR's  Bill  —  Filinto  of  Befork  Legal  Remedies  have  Bebn  Ex- 
hausted: See  note  to  Qtiarl  v.  A  bbett,  52  Am.  Rep.  673.  A  creditor  may, 
without  a  judgment  at  law,  have  a  fraudulent  sale  set  aside  under  the  stat- 
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nte  of  Mississippi:  Comstoch  v.  Rayford,  1  Smedes  &  M.  423;  40  Am.  Dec 
102;  and  of  Maine:  Brown  v.  Kimball  Co.,  84  Me.  492.  And  if  a  lien  is  ob- 
tained by  attachment  the  creditor  may  file  a  bill  without  waiting  for  judg- 
ment and  execution:  Coaroy  v.  Woods,  13  Cal.  627;  73  Am.  Dec.  605;  Franci* 
r.  Lavn-ence,  48  N.  J.  Eq.  508;  but  in  such  a  case,  as  bis  right  to  a  lien  resta 
entirely  on  his  own  act,  and  not  on  a  judgment,  be  is  bound  to  show  affirm- 
atively that  he  is  a  creditor  of  the  defendant,  and  also  that,  as  a  creditor, 
he  has,  in  the  mode  pointed  out  in  the  attachment  act,  acquired  the  Ilea 
which  he  asserts:  Cocks  v.  Varney,  45  N.  J.  Eq.  72. 

Assignment  for  Benefit  of  Creditors.  —  Lawful  and  Unlawful  Pr«« 
FERENCES:  See  note  to  Crawford  v.  Taylor,  26  Am.  Dec.  584-587.  To  illus- 
trate some  of  the  principles  there  discussed,  the  rulings  of  some  recent  cases 
are  here  summarized.  In  the  absence  of  statutes  forbidding  preferences, 
every  debtor  has  a  right  to  prefer  one  or  more  of  his  creditors  to  the  rest: 
Patton  V.  Leftivich,  86  Va.  421;  19  Am.  St.  Rep.  902;  Hage  v.  Campbell,  78 
Wis.  572;  23  Am.  St.  Rep.  422;  Matthewa  v.  Lloyd,  89  Ky.  625;  DwiglU  v.  Scran- 
tonetc.  Co.,  67  Mich.  507;  Preston  v.  Carter,  80 Tex.  388;  MacMlar  v.  Pillsbury, 
48  Minn.  396.  Such  preferred  creditor  may  be  the  wife  of  the  debtor:  Cornell 
V.  Gibson,  114  Ind.  144;  5  Am.  St.  Rep.  605;  Breneman'a  Estate,  150  Pa.  St. 
494.  Unless  evidence  to  the  contrary  is  given,  the  common-law  rule  as  to 
the  permissibility  of  a  preference  will  be  presumed  to  be  in  force  iu  other 
etates.  Hence,  although  such  a  preference  may  be  invalid  under  the  law  of 
the  state  in  which  it  is  attacked,  it  will  nevertheless  be  upheld  by  the 
courts  of  that  state  if  valid  in  the  state  where  it  was  made:  Matt/iews  v.  Lloydt 
89  Ky.  625;  Frank  v.  Babbitt,  155  Mass.  112.  In  some  states  a  fraudulent 
preference  will  avoid  the  whole  assignment:  Roberts  v.  Vietor,  130  N.  Y.  585. 
In  others  it  is  held  that  the  assignment  is  not  annulled  by  an  attempted 
preference:  Boyd  v.  Haynie,  83  Tex.  7.  The  statutes,  though  dififering  some< 
what  in  their  details,  seem  to  be  everywhere  worded  so  as  to  avoid  pre- 
ferences made  in  contemplation  of  insolvency  or  in  the  instrument  of  as- 
signment itself:  Foreman  v.  Burnetle,  83  Tex.  396;  Brown  v.  Smart,  69 
Md.  320;  Roberta  v.  Vietor,  130  N.  Y.  585;  King  v.  Gustafson,  80  Iowa, 
207;  CJdckering  v.  White,  42  Minn.  457;  Stites  v.  Champion,  49  N.  J.  Eq.  446; 
S/iiUito  Co.  V.  McConytell,  130  Ind.  41;  Lamar  v.  Pool,  26  S.  O.  441.  Es- 
pecially  is  this  the  case  where  the  preferential  assignment  includes  a  provis- 
ion that  the  surplus  remaining  after  payment  of  the  preferred  creditors  shall 
be  restored  to  the  assignor:  Sutherland  v.  Bradner,  116  N.  Y.  410;  Kendall  v. 
Bishop,  76  Mich,  634;  Farwell  v.  Cohen,  138  111.  216.  But  a  preference  given 
by  a  deed  of  assignment  to  all  creditors  who  shall,  on  or  before  a  day  and 
hour  named,  two  months  after  the  execution  of  the  deed,  "  accept  in  writing 
the  terms  of  the  assignment,  and  in  consideration  thereof  execute  a  release 
of  their  claim  against "  the  assignor,  does  not  violate  the  law  against  pre- 
ferences: Jaffray  v.  Steedman,  35  S.  C  33.  This  case  was  decided  under  a 
statute  expressly  giving  a  priority  to  those  creditors  who  should  "accept 
the  terms  of  the  assignment,  and  execute  a  release  of  their  claim  "  against 
the  debtor;  but  the  same  court  has  held  that  a  deed  of  assignment  which 
provides  for  a  distribution  of  the  assigned  estate  only  among  such  creditors 
as  "shall  accept  under  this  assignment,"  is  void,  because,  in  eflfect  it  ex- 
cludes nonaccepting  creditors:  Clarke  v.  Baker,  36  S.  C.  420.  Under  the 
New  York  statute,  the  prohibition  of  preferences  applies,  nan  merely  to 
those  in  the  assignment  itself,  but  also  to  those  created  by  a  separate  instru- 
ment in  contemplation  of  the  assignment.  All  instrumentalities  wnich  the 
insolvent  debtor,  in  contemplation  of  a  general  assignment  voIu«:«»rrty  em- 
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ploys  to  give  a  preference,  are  comprehended;  Berger  r.  Varrelmann,  127 
N.  Y.  281,  in  which  a  confession  of  judgment,  execution,  and  levy,  just  be" 
fore  a  general  assignment,  were  held  fraudulent.  Compare  Spelman  v. 
Freedman,  130  N.  Y.  421. 

It  is  probably  a  universal  principle  that,  if  the  creditor  knows,  or  has 
reasonable  cause  to  believe,  that  the  transaction  by  which  he  obtains  a 
preference  is  consummated  in  contemplation  of  insolvency,  the  preference 
will  be  void:  See  cases  cited  at  the  conclusion  of  the  note  to  Crawford  v. 
Thomas,  26  Am.  Dec.  587;  Chickering  v.  White,  42  Minn.  457;  Oold- 
worthy  v.  Boger  Williams  Nat.  Bank,  15  R.  I.  586;  McCann  v.  Hill,  85 
Ky.  574;  Mllliken  v.  Hathaioay,  148  Mass.  69.  But  in  Berger  v.  Varrel' 
mann,  127  N.  Y.  281,  the  majority  of  the  court  were  inclined  to  extend  thar 
principle,  and  intimated  that  a  want  of  knowledge,  on  the  part  of  the  pre- 
ferred creditor,  that  an  assignment  was  contemplated,  will  not  avail  to  vali- 
date a  preference  falling  within  the  terms  of  the  statutory  prohibition  —  a 
ruling,  or  rather  expression  of  opinion,  which  is  inconsistent  with  the  re- 
marks of  the  same  court  in  Manning  v.  Beck,  129  N.  Y.  1.  To  invalidate 
the  assignment,  however,  it  is  not  enough  that  the  creditor  suspects  the  in- 
solvency of  the  debtor;  he  must  have  actual  knowledge  of  the  insolvency, 
or  of  facts  sustaining  a  reasonable  belief  that  the  insolvency  exists.  Nor 
will  knowledge  acquired  after  he  receives  the  preference  invalidate  it: 
Ooldworlhy  v.  Roger  Williams  Nat.  Bank,  16  R.  I.  586.  The  general  rule 
being  that  a  debtor  may,  while  retaining  dominion  over  his  property,  and 
not  contemplating  an  assignment,  use  his  property  in  discharge  of  his  lia- 
bilities, and  pay  one  or  more  creditors  to  the  exclusion  of  the  others:  Han' 
chelt  V.  Oardner,  138  111.  571.  It  is  often  an  essential  question  whether  the 
transaction  impugned  amounts  to  an  assignment.  Such  will  be  its  eflfect, 
not  only  if  it  is  actually  what  the  law  regards  as  an  assignment  for  the 
benefit  of  creditors,  though  it  may  not  purport  to  be  such:  King  v.  Oustaf' 
son,  80  Iowa,  207;  Stites  v.  Champion,  49  N.  J.  Eq.  446;  but  also  where  the 
transaction  giving  the  preference,  and  the  subsequeuc  assignment  are  so  con- 
nected together  that  they  must  be  deemed  one  continuous  act:  Wyeth  H. 
Co.  V.  Standard  I.  Co.  47  Kan.  42.3;  Cleveland  Co-operative  Stove  Co.  v.  Wil- 
son,  80  Iowa,  697.  On  the  other  hand,  as  long  as  no  assignment  is  in  fact 
made,  or  the  transaction  does  not  amount  in  law  to  such  an  assignment,  an 
insolvent  debtor  is  at  liberty  to  pay  or  secure  any  of  his  creditors  at  the  ex- 
pense of  the  others:  Sheldon  v.  Mann,  85  Mich.  265;  Butler  v.  Diddy,  83 
Iowa,  533;  Her-ihiserx.  Higman,  31  Neb.  531;  28  Am.  St.  Rep.  527;  First  Nat. 
Bank  v.  Ridenour,  46  Kan.  718;  26  Am.  St.  Rep.  167;  and  if  the  transaction 
attacked  is  separate  in  point  of  time,  and  not  connected  by  intention  or  cir- 
cumstance with  an  assignment  subsequently  made,  it  will  be  upheld:  Letts 
V.  McMaster,  S3  Iowa,  449;  Rock  Island  Plow  Co.  v.  Breese,  83  Iowa,  553^ 
Nor  does  it  signify  how  short  the  interval  of  time  may  be,  which  separates 
the  transaction  giving  the  preference  from  t^e  assignment,  provided  the 
debtor  is  acting  in  good  faith:  Carnahan  v.  Schwab,  127  Ind.  507.  Thus  a 
bona  fide  confession  of  judgment,  made  a  few  days  before  the  assignment, 
is  valid:  Breneman's  Estate,  150  Pa.  St.  494.  So  in  De  Ford  v.  Nye,  40  Kan. 
SB5,  chattel  mortgages  given  in  the  forenoon  were  sustained  against  a  gen- 
eral assignment  made  in  the  afternoon  of  the  same  day.  Since  a  preference 
given  on  good  consideration  is  always  lawful:  Nordlinger  v.  Anderson,  123 
N.  Y.  514,  an  instrument  giving  a  preference,  partly  to  secure  a  pre-existing 
debt,  and  partly  to  secure  a  debt  created  simultaneously  with  the  execution 
of  the  instrument,  will  be  va'id  as  to  the  latter  debt  and  void  as  to  the 
former:  McCutcheon  v.  Caldwell,  90  Ky.  249. 
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Wilson  v.  Beyers. 

[5  Washington,  303,] 

Mdnioipai.  Corporations  have  thk  Right  to  Restrain  Cattls  trom 
Running  at  Large  under  the  provisions  of  an  ordinance  passed  in  con- 
formity with  a  grant  of  legislative  authority  for  that  purpose.  The 
passage  of  such  an  ordinance  is  a  valid  exercise  of  the  police  power,  and 
is  not  violative  of  any  constitutional  prohibition. 

Municipal  Corporations  —  Ordinances  to  Restrain  Cattle  from  Run- 
ning AT  Large,  —  Proceedings  under  an  ordinance  passed  for  the  pur- 
pose of  restraining  cattle  from  running  at  large  on  the  streets  of  a  town 
are  proceedings  in  rem,  which  attach  no  personal  liability  to  the  owner, 
and  therefore  constructive  service  of  process  by  publication  is  sufficient 
to  sustain  a  judgment  disposing  of  the  subject-matter. 

Municipal  Corporations,  Powers  of.  — A  municipal  corporation  is  an  in- 
ferior body,  and  has  no  other  powers  than  those  which  have  been  ex- 
pressly delegated  to  it  and  their  appropriate  incidents. 

Statutes,  Construction  of  —  Expressio  Unius  est  Exclusio  Alterius.  — 
A  clause  in  a  statute  which  confers  upon  all  cities  the  power  "to  make 
such  ordinances,  etc.,  not  inconsistent  with  the  constitution  of  the  state 
as  may  be  deemed  expedient  to  maintain  their  peace,  good  government, 
and  welfare,"  may,  when  taken  by  itself,  be  construed  as  conferring  by 
implication  upon  every  city  the  right  to  restrain  animals  from  running 
at  large.  But  if  the  same  statute  divides  the  cities  of  the  state  into 
four  classes,  and  expressly  confers  upon  the  second  and  third  class  the 
right  of  so  restraining  animals,  and  is  silent  as  to  the  exercise  of  the 
right  by  cities  of  the  fourth  class,  and  it  also  appears  that  it  was  the  evi- 
dent intention  of  the  legislature  to  confer  many  powers  upon  the  larger 
cities  which  were  withheld  from  the  smaller  ones,  the  inference  must  ba 
that  there  is  no  implied  grant  of  the  right  in  question  to  citiea  of  tha 
fourth  class. 

Qrorge  Bradley,  for  the  appellant. 
Pendergast  and  Malloy,  for  the  respondent. 

Dunbar,  J.  This  cause  was  submitted  to  the  court  on  an 
agreed  statement  of  facts  which  involved  the  validity  of  a 
certain  town  ordinance  of  the  town  of  Waterville  (a  town  of 
the  fourth  class),  providing  for  the  impounding  and  sale  of 
cattle  running  at  large  upon  the  public  streets  of  said  town. 
Plaintiff  brought  his  action  in  replevin  for  certain  cattle  sold 
by  defendant,  and  said  to  be  unlawfully  detained  by  respond- 
ent, who,  as  city  marshal  of  said  town  of  Waterville,  seized 
the  cattle  under  the  provisions  of  said  ordinance.  Defendant 
moved  for  judgment  upon  the  agreed  facts,  and  judgment 
was  rendered  upon  said  motion  in  his  favor,  and  plaintiff 
appeals. 

The  contention  of  the  appellant  is  that  the  ordinance  in 
question  is  void  for  two  reasons:  1.  That  it  is  in  violation  of 
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section  3,  article  1,  of  the  Constitution  of  the  state  of  Wash- 
ington; 2.  That  said  ordinance  is  invalid  because  the  said 
town  had  no  authority  under  the  statute  to  pass  it. 

So  far  as  the  first  proposition  is  concerned,  there  can  be  no 
doubt  that  the  overwhelming  weight  of  authority  is  opposed 
to  the  contention  of  appellant,  and  that  the  right  to  restrain 
cattle  from  running  at  large,  under  the  provisions  of  the  ordi- 
nance passed  in  conformity  with  the  grant  of  such  power  by 
the  legislature,  is  a  valid  exercise  of  police  power,  and  is  not 
violative  of  any  constitutional  provision.  Such  power  has 
been  conferred  on  municipal  corporations  from  time  imme- 
morial, and  is  founded  on  public  necessity,  protection  of  pub- 
lic health,  safety,  and  comfort;  and  but  few  courts  have 
questioned  its  validity.  There  have  been  many  contentions 
over  the  reasonableness  or  unreasonableness  of  the  notice 
given  by  the  provisions  of  the  ordinance,  and  many  decisions 
holding  the  notice  unreasonable,  but  they  did  not  go  to  the 
right  of  the  city  to  pass  an  ordinance  of  this  character.  In 
other  cases  the  ordinance  provided  for  the  collection  of  the 
damages  which  the  stock  may  have  done,  and  some  courts 
have  decided  that  the  question  of  damages  should  be  sub- 
mitted to  a  jury.  This  was  the  question  decided  in  Bullock 
T.  Geomhle,  45  111.  2J.8,  cited  by  appellant.  In  Willis  v. 
Legris,  45  111.  289,  cited  by  appellant  on  this  point,  the  ques- 
tion of  a  penalty  was  involved  which  is  not  involved  in  the 
case  at  bar. 

Sustaining  the  validity  of  this  and  kindred  ordinances,  we 
cite:  Dillon  on  Municipal  Corporations,  4th  ed.,  sees.  308, 
S50;  Cooley  on  Constitutional  Limitations,  sec.  588;  McKee 
V.  McKee,  8  B.  Mon.  433;  Jarman  v.  Patterson,  7  T.  B.  Mon. 
644;  Brower  v.  Mayor  etc.,  8  Barb.  254;  Milhau  v.  Sharp,  17 
Barb.  435;  Van  Warmer  v.  Mayor  etc.,  15  Wend.  262;  Mayor 
etc.  V.  Lanham,  67  Ga.  753;  Commonwealth  v.  Bean,  14  Gray, 
52;  Brophy  v.  Hyatt,  10  Col.  223;  Spitler  v.  Young,  63  Mo. 
42;  Folmar  v.  Curtis,  86  Ala.  354;  10  Am.  &  Eng.  Ency.  of 
Law,  187,  and  cases  cited.  ' 

So  far  as  the  question  of  notice  is  concerned  as  not  being 
due  process  of  law,  proceedings  under  the  ordinance  are  pro- 
ceedings in  rem.  It  is  only  the  property  that  is  dealt  with; 
no  personal  liability  attaches  to  the  owner,  and  in  an  action 
in  rem  constructive  service  by  publication  is  sufficient  to 
give  validity  to  the  judgment  obtained. 

The   second   proposition,   however,   is   more  troublesome. 
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The  statute  does  not  in  express  terms  grant  the  power  to  the- 
city  council  of  cities  of  the  fourth  class  to  pass  ordinances  for 
the  impounding  of  cattle  or  other  stock,  or  to  restrain  them- 
from  running  at  large  within  the  city  limits.  The  question 
then  is,  has  this  power  been  conferred  by  necessary  implica- 
tion? As  a  general  proposition,  it  may  be  said  that  the  city 
corporation  is  an  inferior  body,  and  has  no  other  powers  than 
those  which  have  been  expressly  delegated  to  it,  and  their 
appropriate  incidents;  but  what  the  appropriate  incidents  of 
expressly  conferred  powers  are  is  a  question  exceedingly  dif- 
ficult to  determine,  and  one  which  has  provoked  the  an- 
nouncement of  many  conflicting  opinions  by  the  courts;  and 
the  text  writers,  while  assuming  to  lay  down  rules  for  the 
construction  of  the  statutes  in  such  cases,  leave  the  meaning 
of  the  rule  so  clouded  as  to  render  it  of  little  assistance  to 
the  courts.  Thus  in  Horr  and  Bemis  on  Municipal  Police 
Ordinances,  it  is  announced,  in  section  18,  as  follows:  "The 
charter  or  statute  granting  powers  to  municipal  corporations 
usually  enumerates  those  which  may  be  exercised.  It  is  a 
general  rule  that  all  powers  not  mentioned  in  the  enumera- 
tion, and  not  incidental  to  those  enumerated,  are  not  intended 
to  be  included  in  the  grant.  All  other  powers  are  impliedly 
excluded."  All  the  force  of  the  rule  of  construction  thus  laid 
down  is,  however,  annulled  by  the  following  proviso:  "But 
the  enumeration  of  special  cases  does  not,  unless  the  intent 
be  apparent,  exclude  the  implied  power  any  further  than 
necessarily  results  from  the  nature  of  the  special  provisions." 
These  oracular  announcements,  when  construed  together, 
contain  no  rule  of  construction  whatever. 

The  rule  of  strict  construction  against  the  corporation  is, 
however,  thus  laid  down  by  Judge  Dillon  in  his  work  on 
Municipal  Corporations,  sec.  89,  and  notes:  *'  Corporate  power 
being  delegated  must  be  strictly  construed  and  plainly  con- 
ferred. Whenever  a  genuine  doubt  arises  as  to  the  right  to 
exercise  a  certain  power,  it  must  be  resolved  against  the  cor- 
poration and  in  favor  of  the  general  public.  This  rule  is 
most  strictly  observed  in  construing  powers  that  may  lead  to 
an  infringement  of  personal  or  property  rights." 

In  Sviith  V.  Madison,  7  Ind.  86,  it  is  held  that  the  applica- 
tion of  the  above  rule  could  not  be  made  to  defeat  the  right 
to  exercise  powers  which  are  incidental  to  the  good  govern- 
ment of  the  community.  In  City  of  Waco  v.  Powell^  32  Tex. 
258,  under  the  provisions  of  the  statute  granting  to  a  city 
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government  general  control  over  the  streets,  similar  to  the 
provisions  of  our  statutes  relating  to  cities  of  the  fourth  class, 
it  was  held  that  such  power  authorized  the  enactment  of  an 
ordinance  for  the  impounding  of  cattle;  and  it  was  further 
held  that  the  authority  to  pass  such  an  ordinance  existed 
not  only  under  the  general  powers  granted,  but  by  reason  of 
the  power  granting  control  of  the  public  streets  to  the  city. 
"The  right  of  individuals,"  said  the  court,  "to  convert  the 
public  streets  into  a  hog,  cow,  or  horse  ranch,  by  allowing  or 
compelling  their  stock  to  run  there,  cannot  exist  compatibly 
with  the  right  of  the  board  of  aldermen  to  control  the  same 
streets.  The  two  rights  are  inconsistent,  and  cannot  exist 
together."  The  same  doctrine  is  stated  in  several  other 
cases.  While  other  courts  have  gone  still  further,  and  held 
that  under  a  general  legislative  provision  that,  "  the  city  or 
town  shall  have  the  right  to  make  all  necessary  laws  not 
repugnant  to  the  laws  of  the  state,"  such  city  has  power  to 
pass  ordinances  to  restrain  cattle  from  running  at  large: 
Commonwealth  v.  Bean^  14  Gray,  52;  wliile  many  other  courts 
have  held  that  such  power  could  not  be  legally  implied:  Var- 
den  v.  Mount,  78  Ky.  86;  39  Am.  Rep.  208;  Collins  v.  Hatch, 
18  Ohio,  523;  51  Am.  Dec.  465. 

It  is  pretty  well  conceded  by  the  authorities  that  the  term 
"general  welfare,"  used  in  legislative  grants  of  power  to  mu- 
nicipal corporations,  is  of  broader  scope  and  confers  greater 
powers  on  corporations  than  such  expressions  as  "  peace  and 
good  order"  and  "peace  and  good  government,"  and  that 
many  things  are  essential  to  the  public  welfare  which  belong 
neither  to  the  preservation  of  peace  and  good  order  nor  to  the 
exercise  of  good  government.  The  general  authority  conferred 
by  our  statute  is  as  follows:  "  To  make  all  such  ordinances, 
by-laws,  rules,  regulations,  and  resolutions  not  inconsistent 
with  the  constitution  and  laws  of  the  state  of  Washington  as 
may  be  deemed  expedient  to  maintain  the  peace,  good  govern- 
ment, and  welfare  of  the  town,  and  its  trade,  commerce,  and 
manufactures,  and  to  do  and  perform  any  and  all  other  acts 
and  things  necessary  or  proper  to  carry  out  the  provisions  of 
this  chapter." 

So  that  it  will  be  seen  that  the  statute  not  only  contains  the 
"peace  and  good  government"  provision,  but  also  contains 
the  "general  welfare"  provision,  for  the  word  "welfare "is 
fully  as  comprehensive  as  the  term  "general  welfare."  And 
under  this  provision  we  might  be  constrained  to  give  it  the 
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liberal  construction  contended  for  by  respondent  were  we 
called  upon  to  construe  the  powers  granted  to  any  particular 
city  independent  of  its  relations  to  any  other  provisions  of  the 
statute.  But  under  our  law  cities  are  divided  into  four  classes, 
and  their  organization,  classification,  incorporation,  and  pow- 
ers are  all  provided  for  in  one  act,  and  to  arrive  at  the  inten- 
tion of  the  lawmakers  the  act  must  be  construed  together. 
It  will  be  observed  from  the  perusal  of  the  act  that  the  same 
general  powers  are  granted  to  cities  and  towns  of  the  third 
and  fourth  class  as  are  granted  to  cities  of  the  second  class» 
yet  the  statute  expressly  confers  upon  cities  of  the  second 
and  third  class  power  to  prevent  and  regulate  the  running  at 
large  of  any  and  all  domestic  animals  within  the  city  limits, 
while  this  power  is  not  specified  in  the  specific  grants  of  power 
to  cities  of  the  fourth  class.  It  also  appears  that  many  other 
powers  are  granted  to  large  cities  which  were  not  granted  to 
the  smaller  ones,  and  it  was  the  evident  intention  of  the  legis- 
lature to  confer  many  powers  on  the  larger  cities  which  were 
withheld  from  the  smaller  ones.  Considering  the  act  together, 
as  we  must,  we  must  conclude  that  this  provision  being  made 
as  to  one  class  of  cities,  and  not  as  to  the  other,  it  was  not 
the  intention  of  the  legislature  to  confer  the  power  by  impli- 
cation, and  that  the  ordinance  is  therefore  invalid. 
The  judgment  is  reversed. 

Anders,  C.  J.,  and  Stiles,  Scott,  and  Hoyt,  JJ.,  concur. 


Animals  Rcnnino  at  Large,  Statutes  and  Ordinances  Respectinq: 
See  notes  to  Campau  v.  Langley,  33  Am.  Rep.  416;  Stewart  v.  Hunter,  8  Am. 
St.  Rep.  271;  Julienne  v.  Mayor  etc.  of  Jackson,  69  Miss.  34;  30  Am.  St.  Rep. 
626.  The  last-named  case  holds  that  an  ordinance  that  unmuzzled  dogs 
running  at  large  shall  be  killed  ia  valid.  In  Burdett  v.  Allen,  35  W.  Va, 
347,  an  ordinance  was  upheld  which  provided  for  taking  up  and  impounding 
certain  animals  found  running  at  large  in  the  public  streets  during  tho 
night,  and  for  selling  them  to  pay  charges  for  impounding,  etc.,  witliout 
judicial  inquiry  or  determination,  upon  notice  being  given  to  the  owner.  So 
in  Brophy  v.  Hyatt,  10  Col.  223,  it  was  ruled  that  an  ordinance  providing 
for  a  notice  of  sale  and  the  payment  of  the  proceeds  of  the  sale  of  an  im 
pounded  animal  to  the  owner,  after  deducting  the  costs  of  the  proceeding, 
cannot  be  considered  as  declaring  or  working  a  forfeiture  of  the  animal,  or 
as  in  conflict  with  the  constitution.  A  city,  under  an  ordinance  empowering 
it  to  "tax,  regulate,  etc.,  the  running  at  large  of  dogs,"  may  impose  a  per 
capita  tax  upon  dogs  by  way  of  license:  City  of  Carthage  v.  Rhodes,  101  Mo. 
175.  For  a  discussion  of  the  power  of  cities  to  enact  ordinances,  see  note  to 
Robinson  v.  Mayor,  34  Am.  Dec.  627-643. 
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Scott  v.  MoNbal. 

[6  Washington,  309,] 
Administration  on  Estatb  ov  Livinq  Person,  when  Valid.  —  A  pro* 
bate  court  has  jurisdiction  to  appoint  an  administrator  for  a  missing^ 
person's  estate,  if  the  proceedings  are  based  upon  a  sufScient  petitioa 
and  proper  notice  of  the  hearing  thereof  is  given  by  publication,  and  it 
is  satisfactorily  proved  that  such  person  has  not  been  heard  of  for  more 
than  seven  years.  In  such  a  case  the  missing  person,  if  he  afterwurd» 
returns,  cannot  maintain  an  action  of  ejectment  against  the  grantee  of 
one  who  has  purchased  a  portion  of  the  estate  at  an  administration  sale 
for  which  an  order  has  been  duly  made. 

N.  S.  Porter  and  Byron  Millett,  for  the  appellant. 
Root  and  Mitchellj  for  the  roBpondents. 

Scott,  J.  This  was  an  action  of  ejectment  brought  by 
appellant  against  the  respondents  to  recover  possession  of 
certain  lands  in  Thurston  County.  The  defendants  claim  the 
same  under  a  deed  from  Samuel  C.  Ward,  who  had  purchased 
the  land  at  an  administrator's  sale.  In  March,  1881,  the  ap- 
pellant, who  was  dt  that  time  a  resident  of  Thurston  County, 
in  this  state,  then  territory,  mysteriously  disappeared.  At 
that  time  he  was  the  owner  of  the  lands  in  question,  the  same 
being  subject  to  a  mortgage  given  to  one  T.  F.  McElroy. 
After  a  lapse  of  over  seven  years  one  Mary  Scott,  who  claimed 
to  be  a  creditor  of  the  appellant,  filed  a  petition  in  the  pro- 
bate court  of  said  county,  alleging  the  fact  of  Scott's  disap- 
pearance more  than  seven  years  previously,  and  that  careful 
inquiry  made  by  his  relatives  and  friends  at  different  times 
since  said  disappearance  had  failed  to  give  any  knowledge  or 
information  of  his  whereabouts,  or  any  evidence  that  he  was 
still  living;  and  alleged  that  she  verily  believed  him  to  be 
dead,  and  that  he  had  died  at  the  time  of  his  disappearance; 
that  he  was  never  married,  and  left  no  last  will  or  testament; 
and  that  he  left  real  estate  (being  the  land  in  controversy)  in 
Thurston  County.  She  also  named  several  minor  children  of 
his  deceased  brother  as  his  heirs;  that  she  was  a  creditor,  etc., 
and  prayed  for  an  administration  of  his  estate.  A  notice  of 
the  hearing  of  said  petition  was  given,  and  upon  the  day  set 
for  the  hearing  witnesses  were  examined  and  the  court  found 
from  said  testimony  that  said  Scott  was  dead,  and  appointed 
an  administrator  as  prayed  for. 

A  number  of  objections  are  raised  to  the  probate  records, 
■ome  of  which  go  to  the  jurisdiction  of  the  court  relating  to 
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the  sufficiency  of  the  petition,  and  the  posting  of  notices. 
Appellant  alleges  that  the  petition  was  defective  in  that  it 
did  not  state  that  said  Scott  was  a  resident  of  Thurston 
County  at  the  time  of  his  death.  The  allegation  in  the  peti- 
tion is:  "That  one  Moses  H.  Scott,  heretofore  a  resident  of 
the  above-named  county  and  territory  (Thurston  County, 
Washington  Territory),  mysteriously  disappeared  some  time 
during  the  month  of  March,  A.  D.  1881,  and  more  than  seven 
years  ago."  We  think  this  was  sufficient,  as  the  word  "here- 
tofore "  should  be  held  to  relate  to  the  time  of  hie  disappear- 
ance. 

He  also  objects  to  the  proof  of  the  posting  of  notices  be- 
cause it  appears  from  the  affidavit  of  the  person  posting  the 
same  that  he  had  posted  three  of  the  notices  in  three  public 
places  in  Thurston  County,  as  the  law  required,  without  stat- 
ing where  they  were  posted.  At  the  hearing,  however,  the 
court  found  that  due  notice  of  said  hearing  had  been  posted 
in  three  public  places,  as  required  by  the  statute,  and  w© 
think  the  petition,  notice,  and  proof  were  sufficient  to  give  the 
probate  court  jurisdiction. 

The  estate  was  administered  step  by  step  down  to  a  sale  of 
the  lands  to  said  Ward,  and  the  records  were  introduced  in 
evidence  against  numerous  objections  made  by  the  appellant. 
These  objections,  however,  were  mainly  aimed  at  irregular- 
ities in  the  proceedings,  which  did  not  affect  the  jurisdiction 
of  the  court,  and  appellant  was  not  in  a  position  to  take  ad- 
vantage of  them  in  a  collateral  action.  In  addition  to  the 
records  of  the  probate  court  in  said  matter,  a  deed  from  Ward 
to  defendants  was  also  admitted  in  evidence. 

Appellant  was  a  witness  in  his  own  behalf,  but  he  made 
no  attempt  to  explain  his  manner  of  leaving  or  his  absence. 

The  defendants,  after  purchasing  the  property,  took  posses- 
sion of  it,  and  made  valuable  improvements.  They  stand  in 
the  position  of  innocent  purchasers,  and  the  question  is,  un- 
der this  peculiar  condition  of  affairs,  which  one  of  the  parties 
must  suffer  ?  The  equities  of  the  case  seem  to  be  clearly 
with  the  defendants,  for,  as  the  matter  appears,  appellant 
willfully  abandoned  the  property  in  question,  and  he  certainly 
had  reason  to  expect  that  proceedings  of  the  kind  would  be 
instituted  after  a  lapse  of  years,  in  case  his  relatives,  and 
other  interested  parties,  should  not  be  able  to  obtain  any  in- 
formation of  his  existence  or  whereabouts. 

It  is  argued,  however,  that  to  give  effect  to  these  probate 
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proceedings,  tinder  the  circumstances,  would  be  to  deprive 
him  of  bis  property  without  due  process  of  law.  The  question 
is  a  very  interesting  one.  It  has  been  passed  upon  by  other 
courts,  and  the  decisions  are  conflicting.  The  action  of  the 
lower  court  in  this  instance  is  sustained  by  the  case  of  Roder- 
igaa  v.  East  River  Sav.  Inst,  63  N.  Y.  460;  ^20  Am.  Rep. 
655.  This  case  has  received  much  adverse  criticism,  and  also 
some  favorable  comments.  The  appellant  argues  that  it  would 
be  inapplicable  here,  because,  under  the  New  York  statutes, 
the  court,  in  an  application  for  letters  of  administration,  had 
authority  to  find  the  fact  as  to  the  death  of  the  intestate, 
while  under  the  laws  of  this  territory  this  was  not  a  matter 
in  issue.  But  we  are  unable  to  agree  with  him.  Our  statutes 
only  authorize  administration  of  the  estates  of  deceased  per- 
sons, and  before  granting  letters  of  administration,  the  court 
must  be  satisfied  by  proof  of  the  death  of  the  intestate.  The 
proceeding  is  substantially  in  rem,  and  all  parties  must  be 
held  to  have  received  notice  of  the  institution  and  pendency 
of  such  proceedings,  where  notice  is  given  as  required  by  law. 
Sec.  1299  of  the  1881  Code  gave  the  probate  court  exclusive 
original  jurisdiction  in  such  matters,  and  authorized  such 
court  to  summon  parties  and  witnesses,  and  examine  them 
touching  any  matter  in  controversy  before  said  court,  or  in 
the  exercise  of  its  jurisdiction. 

We  are  of  the  opinion  that  it  would  serve  no  good  purpose 
to  undertake  a  review  of  the  various  cases  and  criticisms 
bearing  upon  this  subject,  but  content  ourselves  with  a  refer- 
ence to  Woerner's  American  Law  of  Administration,  sees. 
210,  211,  and  authorities  there  cited. 

Under  the  circumstances  of  this  case,  and  after  the  best 
examination  we  have  been  able  to  give  the  matter,  we  are  in- 
clined to  follow  the  case  of  Roderigas  v.  East  River  Sav.  Inst., 
63  N.  Y.  460;  20  Am.  Rep.  555. 

The  judgment  of  the  court  below  is  affirmed. 

Anders,  C.  J.,  and  Dunbar,  Hoyt  and  Stiles,  JJ.,  concur. 


Administration  on  Estate  of  Living  Person.  —  Letters  of  administra* 
tion  on  the  estate  of  a  living  person  are  absolutely  void:  Devlin  v.  Common- 
wealth, 101  Pa.  St.  273;  47  Am.  Rep.  710;  Thomas  v.  People,  107  111.  517; 
47  Am.  Rep.  458,  and  note;  Melia  v.  Simmons,  45  Wis.  334;  30  Am.  Rep. 
746;  D'Ai-usment  v.  Jones,  4  Lea,  251;  40  Am.  Rep.  12;  whether  the  ad- 
ministration be  granted  on  direct  evidence  of  death,  or  on  the  presumption 
arising  from  the  fact  of  absence,  unheard  of  for  seven  years:  Moore  y.  Smitfif 
11  Rich.  569;  73  Am.  Dec.  122. 
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State  v.  Ball. 

[6  Washington,  387.] 
GONTBMPT,  JtrDOJIKNT  FINDING  PERSON  GuiLTT  OF,  WHBN  VoiD.  — Th« 
service  of  a  Bummons,  in  an  action  against  a  corporation,  upon  one  of 
its  officials  in  his  representative  character  is  merely  for  the  purpose  of 
bringing  it  into  court,  and  does  not  make  him  a  party  to  the  action  in 
such  a  sense  that  he  can,  without  further  process  be  adjudged  liable  to 
the  penalties  of  contempt  for  failing  to  deliver  to  the  receiver  appointed 
to  take  charge  of  the  corporate  property  a  portion  of  that  property 
which  he  had  in  his  possession  before  the  comraencement  of  the  action. 

R.  B.  Lehman  and  B,  F,  Heuston,  for  the  appellant. 
Doolittle  and  Fogg,  for  the  respondent. 

Anders,  C.  J.  The  learned  judge  who  tried  this  cause 
eeems  to  have  proceeded  upon  the  theory  that  the  judgment 
rendered  in  the  case  of  Lorenz  v.  First  Bank  of  Orting  was 
binding  upon  the  appellant,  to  the  extent  at  least  of  authoriz- 
ing the  court  to  include  therein  the  order  conaplained  of 
simply  because  the  appellant  was,  at  that  time,  an  officer  of 
the  defendant  corporation. 

This  is,  we  think,  an  erroneous  conception  of  the  law  ap- 
plicable to  the  case.  The  appellant  was  not  a  party  to  that 
action,  was  not  served  with  process  therein,  and  no  relief  was 
asked  as  against  him.  The  mere  fact  that  the  summons  was 
served  upon  him  as  a  representative  of  the  defendant  for  that 
purpose  did  not  make  him  a  party  to  the  action.  Such  ser- 
vice was  for  the  purpose  of  bringing  the  defendant  bank  into 
court,  and  for  that  purpose  and  no  other  it  was  effectual:  Ex 
parte  Hollis,  59  Cal.  405. 

By  what  authority,  then,  did  the  court  adjudge  that  the 
appellant  wrongfully  took  the  securities  in  question  from  the 
safe  of  the  defendant,  prior  to  the  commencement  of  the 
action,  and  that  he  should  return  them  to  the  receiver? 
Obviously  the  court  had  no  such  authority,  and  the  order  was 
therefore  void. 

It  is  true  that  property  in  the  possession  of  a  receiver  is 
deemed  to  be  in  the  custody  of  the  court  and  anyone  who, 
with  notice  of  the  receiver's  appointment,  in  anyway  inter- 
feres with  his  possession  is  liable  to  punishment  as  for  a  con- 
tempt of  court:  Beach  on  Receivers,  sec.  245.  But  the  receiver 
takes  only  the  property  the  defendant  has  at  the  time.  If  he 
finds  property  belonging  to  the  defendant,  not  in  his  posses- 
■ion  or  under  his  control,  but  in  the  possession  of  a  third  per- 
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son  who  refuses  to  deliver  it  upon  demand,  be  must  either 
proceed  by  action  in  the  ordinary  way  to  try  his  right  to  it, 
or  the  plaintiff  should  make  such  third  person  a  party  to  the 
action,  and  apply  to  have  the  receivership  extended  to  the 
property  in  his  hands,  so  that  an  order  for  the  delivery  of  the 
property  may  be  made  which  will  be  binding  upon  him,  and 
which  may  be  enforced  in  a  summary  way  by  process  of  con- 
tempt, if  not  obeyed:  Beach  on  Receivers,  sec.  216. 

In  this  case  the  evidence  shows  clearly  that  the  notes,  at 
the  time  appellant  was  ordered  to  deliver  them  to  the  receiver, 
and  also  at  the  time  he  was  adjudged  guilty  of  a  contempt  of 
court  and  committed  to  prison  for  failing  to  comply  with  the 
order,  were  in  the  custody  of  the  National  Bank  of  the  Repub- 
lic, and  by  it  held  as  a  pledge  to  secure  the  payment  of  an 
indebtedness  from  the  defendant  in  the  original  action.  And 
this  fact  being  undisputed,  it  follows  that  appellant  would 
have  been  excused  for  not  delivering  them  to  the  receiver, 
even  if  the  order  to  do  so  had  been  a  valid  one;  Register  v. 
State,  8  Min.  214. 

We  are  of  the  opinion  that  the  judgment  in  this  proceeding 
is  neither  (Supported  by  law  nor  warranted  by  the  evidence. 
It  is  therefore  reversed  and  the  appellant  discharged. 

Scott,  Hoyt,  Stiles  and  Dunbar,  JJ.,  concur. 


Contempt.  — The  case  of  Tolleson  v.  People's  Sav.  Bank,  85  Ga.  171,  is,  in 
aome  respects,  similar  to  the  leading  case.  In  that  case  the  receiver  ap< 
pointed  by  the  court  applied  for  an  order  requiring  the  president  of  the  in- 
solvent corporation  to  show  cause  why  he  should  not  be  attached  for  con- 
tempt, in  not  delivering  the  assets  of  the  corporation  to  such  receiver  in 
obedience  to  a  previous  order  of  the  court  directed  to  the  corporation.  The 
president  appeared  as  an  individual,  and  responded  under  oath,  and  took 
part  in  the  proceedings.  It  was  held  that  the  court  had  such  jurisdiction  of 
him  as  would  authorize  it  to  deal  with  him  for  contempt  in  not  turning  oyer 
to  the  receiver  the  assets  of  the  corporation  in  his  possession. 
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NUHN  V.  MiLLBEL 
[6  Washington,  405.] 
Husband  and  Wifb  —  Wife,  when  Estopped  fbom  Claiming  esr  Shari 
or  CoMMUNiTT  Peopbety.  —  If  a  husband,  after  separating  from  bis 
wife,  eomes  to  this  state  and  conducts  himself  as  a  single  man,  the 
wife,  meanwhile,  making  no  effort  and  showing  no  desire  to  assert  her 
rights  as  a  spouse,  the  community  relationship  will  be  deemed  to  have 
been  abrogated  as  to  persons  here  who  deal  with  the  husband  in  good 
faith,  and  on  the  assumption  that  he  is  unmarried,  and  the  wife  will  b« 
estopped  from  asserting  a  claim  to  land  which  her  husband  has  bought 
with  money  earned  since  the  separation,  and  has  afterwards  conveyed 
to  an  innocent  purchaser. 

Taylor  and  McKay,  and  T.  W.  Hammond,  for  the  appel- 
lants. 

Van  Fossen  and  Ramage,  for  the  respondents. 

Scott,  J.  This  was  an  action  brought  to  quiet  title  to  cer- 
tain lands  in  Pierce  County.  The  defendant,  Charles  Miller, 
had  executed  a  deed  some  years  before  purporting  to  convey 
said  lands  to  certain  parties,  and  the  same  were  deeded  by 
them  to  other  grantees,  and  finally  to  the  plaintiffs.  Miller  had 
represented  himself  as  a  single  man  at  the  time  he  executed 
the  deed,  but  the  defendant,  Elizabeth  Miller,  subsequently 
appeared,  claiming  to  be  his  wife,  and  that  the  lands  were 
community  lands,  and  that  she  had  a  community  interest 
therein.     Whereupon  the  plaintiffs  brought  this  action. 

The  defendant,  Charles  Miller,  originally  lived  at  Harris- 
burg,  Pennsylvania,  at  which  place,  in  the  year  1858,  he  was 
married  to  the  defendant,  Elizabeth  Miller.  He  was  known 
there  by  the  name  of  Conrad  Miller,  his  name  being  Charles 
Conrad  Miller.  Six  children  were  born  to  them,  all  of  whom 
were  living  at  the  time  of  the  trial.  From  Harrisburg,  Mil- 
ler and  his  family  moved  to  Pittsburg,  in  January,  1873.  In 
the  spring  of  1874,  Elizabeth  Miller  took  their  children  and 
returned  to  Harrisburg,  Miller  continuing  to  reside  at  Pitts- 
burg until  some  time  during  1877,  when  he  removed  to  Cali- 
fornia, and  remained  there  until  1879,  when  he  moved  to 
Oregon,  and  from  there  to  Washington  Territory,  and  he  has 
resided  here  since  the  spring  of  1880.  The  facts  concerning 
the  separation  of  the  defendants,  Charles  and  Elizabeth  Miller, 
or  what  facts  led  up  to  it,  do  not  fully  appear  in  the  testimony. 
Miller  says  he  was  advised  by  a  physician  to  allow  his  wife 
to  return  to  Harrisburg,  because  she  was  homesick,  and  that 
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he  did  so  upon  that  account.  He  testified  that  they  kept  up 
their  relations  as  husband  and  wife  until  1879,  although  he 
had  removed  from  Pennsylvania  in  1877.  When  asked  why 
the  relations  ceased  at  that  time,  he  said  he  had  been  in* 
formed  that  she  was  dead,  and  he  did  not  know  differently 
until  May,  1890,  when  he  learned  that  it  was  her  mother  who 
died.  It  seems  that  no  correspondence  was  kept  up  between 
the  parties,  and  there  is  every  indication  that  they  regarded 
their  separation  as  a  permanent  one. 

In  October,  1885,  Miller  was  married  in  this  territory  to 
one  Mary  Smith,  and  has  one  child  by  this  marriage.  He 
was  subsequently  divorced  from  this  woman,  in  the  district 
court  holding  terms  in  and  for  Pierce  County,  and,  in  Febru- 
ary, 1888,  he  remarried  her.  She  died  prior  to  the  commence- 
ment of  this  action. 

When  Miller  left  Pennsylvania  for  the  State  of  California 
he  took  twenty-seven  thousand  dollars  in  money  with  him. 
He  lost  thirteen  thousand  dollars  in  California,  and  met  with 
some  losses  thereafter.  And  it  appears  by  his  own  testimony 
that  none  of  this  twenty-seven  thousand  dollars  was  invested 
in  this  land,  but  that  he  purchased  the  same  with  money 
he  earned  after  coming  to  Washington  Territory. 

The  circumstances  connected  with  this  case  are  somewhat 
remarkable.  They  are  highly  inconsistent  with  the  claims 
of  defendants  at  this  time,  that  they  never  intended  to  aban- 
don each  other,  but  considered  themselves  husband  and  wife; 
Elizabeth  always,  and  he,  until  he  learned  of  her  death,  as  he 
supposed,  in  1879.  There  is  nothing  to  show  that  Miller  ever 
had  any  word  from  his  wife  or  family,  after  he  left  Pennsyl- 
vania, until  some  years  after  he  had  sold  the  lands  in  ques- 
tion, at  which  time  he  says  he  requested  some  person  to  make 
inquiries  in  the  vicinity  where  they  had  previously  resided. 
Upon  such  inquiries  being  made,  he  learned  that  she  was  still 
living.  It  does  not  appear  that  any  attempt  was  made  by 
either  of  the  parties  to  keep  any  track  of  each  other,  or  to 
know  anything  of  each  other's  subsequent  life  or  existence 
and  in  spite  of  every  attempt  now  to  make  it  appear  that  their 
separation  was  a  harmonious  one,  with  the  intention  of  reunit- 
ing, the  fact  still  stands  prominently  before  us  that  they  re- 
garded their  separation  as  final. 

It  seems  that  his  son,  Charles  A.  Miller,  informed  his 
mother,  Elizabeth,  of  the  sale  of  this  land  in  the  fall  of  1890, 
whereupon  she  stated  that  she  would  claim  an  interest  in  it 
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if  she  could  do  so,  and  from  this  time  dates  their  subsequent 
communication  with  each  other. 

The  law  would  be  very  faulty  indeed,  if,  under  the  facts  of 
this  case,  a  claim  of  this  kind  could  be  set  up  and  made  to 
prevail  against  innocent  purchasers,  and  the  plaintiffs  in  this 
action  stand  in  that  position.  No  neglect  or  bad  faith  can 
be  imputed  to  them.  They  had  every  reason  to  believe  that 
Miller  was  a  single  man  at  the  time  the  conveyance  was  made, 
and  had  no  knowledge  whatever  of  the  existence  of  Elizabeth 
Miller  or  of  his  having  been  married  to  her. 

Certainly  the  statutes  relating  to  the  disposal  of  community 
lands,  and  the  community  property  laws,  were  not  intended 
to  protect  or  aid  the  members  of  the  community  in  any  trans- 
action of  this  kind,  or  to  place  them  in  a  position  to  defraud 
innocent  purchasers. 

I  indorse  the  views  expressed  by  Hoyt,  J.,  in  his  concurring 
opinion  in  Sadler  v.  Niesz,  5  Wash.  182,  in  this  particular, 
and  in  this  case  it  should  be  held  that  the  community  rela- 
tionship between  these  parties  was  not  in  existence  as  to  third 
persons,  acting  in  good  faith,  at  the  time  Miller  came  to 
Washington  Territory,  and  that  it  was  never  subsequently  in 
force  prior  to  the  conveyance  of  the  land  to  these  plaintiffs. 
Here  the  husband  and  wife  had  separated,  and  the  commu- 
nity relationship,  if  it  could  be  held  to  have  ever  existed,  had 
become  abrogated  or  suspended  by  their  own  voluntary  acts. 
The  conduct  of  Elizabeth  in  separating  from  her  husband, 
and  remaining  separated  from  him  as  she  did,  without  any 
effort  or  desire  apparently  to  assert  any  of  her  marital  rights, 
thus  placing  him  in  a  position  where  he  could  palm  himself 
oflF  as  a  single  man,  should  be  held  as  in  effect  saying  to  other 
people,  having  no  knowledge  of  the  facts,  that  they  might  deal 
with  him  as  a  single  man. 

Under  such  circumstances,  and  in  accordance  with  equi- 
table principles,  she  is  estopped  from  now  asserting  any  claims 
to  the  land  in  question  as  against  these  plaintiffs. 

The  decree  of  the  court  below  is  aflQrmed. 

,    Andebs,  C.  J.,  and  Hoyt,  J.,  concur. 

Stiles,  J.  I  concur  for  the  reasons  given  in  Sadler  v.  Niestf 
6  Wash.  182. 

Dunbar,  J.  Having  wantonly  abrogated  the  marriage  re- 
lation, I  think  the  wife  should  be  estopped  from  claiming 
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against  those  who  were  led  by  her  own  acts  to  deal  with  her 
husband  as  a  single  man.     I  therefore  concur  in  the  result. 

ON   BEHEARINa. 

Scott,  J.  This  case  was  formerly  before  this  court,  and  a 
decision  was  rendered  affirming  the  decree  of  the  lower  court. 
A  petition  for  a  rehearing  was  filed  as  to  one  of  the  minor 
questions  raised  by  the  appellants.  It  was  contended  that 
there  had  been  no  cause  of  action  established  against  the  de- 
fendant Edward  W.  Taylor,  and  that  said  cause  should  have 
been  dismissed  as  to  him,  which  the  lower  court  refused  to 
do.  A  rehearing  was  granted,  and  upon  further  argument  of 
the  cause  it  is  conceded  by  the  respondents  that  such  action 
should  have  been  dismissed  as  to  such  defendant.  Conse- 
quently the  decision  heretofore  rendered  by  this  court  will  be 
modified  to  the  extent  of  directing  a  dismissal  of  said  action 
as  against  the  defendant  Edward  W.  Taylor,  but  in  all  other 
respects  such  judgment  is  affirmed,  and  allowed  to  stand  as 
previously  directed. 

Dunbar,  C.  J.,  and  Hoyt,  Anders,  and  Stiles,  JJ.,  concur. 


The  circumstances  in  Sadler  ▼,  Niesz,  5  Wash.  182,  were  very  similar  to 
those  of  the  principal  case.  One  Sadler,  after  living  with  his  wife  in  Penn- 
■ylvania  for  about  eight  years,  left  her  and  went  to  the  Pacific  Coast.  For 
about  fifteen  years  his  wife  and  family  remained  in  the  east,  unknown  to 
any  of  his  associates  and  companions  in  the  west.  To  hia  friends  and 
neighbors  and  to  purchasers,  not  only  of  the  land  the  title  to  which  was  in 
question,  but  of  other  land  which  he  acquired  and  afterwards  conveyed,  he 
represented  that  he  was  a  widower,  and  his  statements  were  generally  be- 
lieved and  acted  upon.  The  land  in  litigation  was  conveyed  by  several 
deeds.  In  the  body  of  some  of  them  he  stated  that  he  was  an  unmarried 
man,  while  in  the  acknowledgment  of  others  the  same  fact  was  recited,  the 
oflBcers  before  whom  the  deeds  were  acknowledged  having  relied  on  hia 
representations.  The  defendant,  Niesz,  took  the  conveyances  of  the  land 
without  any  notice  or  suspicion  that  Sadler's  assertions  as  to  his  being  un< 
married  were  not  true. 

The  trial  court  found  that  Sadler  was  estopped  by  his  representations  and 
warranties  from  asserting  a  claim  to  the  land;  that  Mrs.  Sadler  was  estopped 
by  her  remaining  away  from  the  territory,  whereby  knowledge  of  her  rela- 
tion to  her  husband  by  people  who  were  likely  to  deal  with  him  was  snp« 
pressed,  and  by  her  silence,  when  she  might  have  let  it  be  known  in  the 
community  where  Sadler  resided  that  he  was  a  married  man;  and  that  Blake 
and  Worthington,  two  grantees  to  whom  the  same  land  had  been  conveyed 
after  the  reunion  between  Sadler  and  his  wife,  received  their  pretended 
deeds  after  the  estoppel  and  with  knowledge  of  the  rights  of  Niesz.  The 
supreme  court  were  unanimous  that  the  judgment  rendered  in  accordance 
with  these  findings  should  be  affirmed,  but  a  constitutional  majority  was 
unable  to  agree  upon  any  one  ground  which  should  be  assigned  to  sustain  it. 
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The  affirmance  was  therefore  ordered,  and  the  several  members  of  the  court 
proceeded  to  give  their  reasons  for  the  action  taken. 

Stiles,  J.,  said  that  the  case  of  the  plaintiflFs  rested  upon  the  existence  of 
a  supposed  principle  that,  "the  legal  title  to  community  property  is  in  both 
husband  and  wife,  or  that,  more  correctly,  it  is  in  the  community,  which  ia 
composed  of  the  husband  and  wife."  From  this  principle  they  drew  the  in- 
ference that  until  the  community  acted  there  could  be  no  conveyance  of 
land  belonging  to  the  community.  An  instrument  by  which  one  of  the 
spouses  undeii;ook  to  convey  such  land  would  therefore  be  utterly  void,  and 
raise  no  estoppel  even  against  the  grantor  himself.  The  learned  judge  pro- 
ceeded to  analyze  this  theory  in  the  light  of  the  various  authorities  in  Wash- 
ington and  other  states.  After  admitting  that  Holyoke  v.  Jackson,  3  Wash. 
(Ter.),  235,  gave  some  countenance  to  the  plaintiffs'  contention,  he  remarked 
that  Zimpelman  v.  Bobb,  53  Tex.  274,  fully  supported  their  theory,  but  was  no 
longer  law  in  Texas,  citiug  Edwards  v.  Brown,  68  Tex.  329;  Patty  v.  Middle- 
ton,  82  Tex.  586.  Wooters  v.  Feeny,  12  La.  Ann.  449,  was  said  to  be  to  the  same 
effect  as  the  later  Texas  cases.  Holyoke  v.  Jackson,  3  Wash.  (Ter.),  235;  An» 
drewsv.  Andrews,  3  Wash.  (Ten),  286;  Hoover  v.  Chambers,  3  Wash.  (Ter.),  26, 
were  distinguished  from  the  case  before  the  court  by  the  element  of  knowledge 
on  the  part  of  the  person  contracting  with  the  husband  that  he  was  a  married 
man.  Nor,  it  was  thought,  did  the  Washington  statute  lend  any  support  to 
the  theory  of  a  joint  or  community  ownership  of  the  title.  Nowhere  in  that 
act  or  in  any  law  ever  passed  in  the  territory  on  the  subject  was  there  any 
attempt  to  define  or  constitute  a  "community,"  or  to  declare  of  whom  or 
what  it  should  consist,  or  what  its  rights  or  liabilities  were;  with  the  single 
exception  of  its  use  with  the  word  "debts,"  the  word  "commuuity  "  was 
everywhere  employed  merely  as  an  adjective  to  qualify  "property."  just  as 
the  word  "  separate  "  was  employed  to  qualify  other  property.  Previous  to 
1879  the  word  "common"  had  been  used  where  now  they  had  the  word  of 
four  syllables. 

The  Code  of  1881,  section  2409,  said  that  property  "acquired"  after  mar- 
riage by  either  husband  or  wife  or  both  was  community  property.  There  waa 
no  recognition  in  that  language  of  a  "community"  which  could  "acquire"; 
not  even  when  both  husband  and  wife  "acquired."  He  then  pointed  out 
that  his  views  as  to  this  question  of  legal  title  were  supported  by  the 
language  of  the  Washington  statute  of  March  9,  1891,  and  also  by  the 
policy  of  the  recording  acts,  which  was  to  "  render  safe  and  certain  every 
investment  made  in  land  by  one  who  paid  due  heed  to  the  public  records, 
and  had  no  actual  notice  of  antecedent  conveyances  or  equitable  claims." 
The  learned  judge  then  made  the  following  remarks  upon  the  objects  which 
the  statute  was  supposed  to  secure:  "The  statute,  as  I  take  it,  was  passed 
for  the  purpose  of  enabling  the  wife  to  protect  herself  against  reckless,  im- 
provident, or  fraudulent  sales  by  the  husband.  It  prohibits  all  sales  made 
by  him  alone,  but  no  penalty  is  attached,  and  no  declaration  is  made  that 
his  sole  deed  shall  be  invalid  or  void.  He  is  simply  prohibited,  and  doubt- 
less, as  between  him  and  her  and  every  person  taking  his  deed,  while  fairly 
chargeable  with  notice  of  his  married  condition,  she  would  be  entitled  to 
relief.  But  is  it  to  be  adjudged  that  it  was  the  intention  of  this  law  that, 
under  all  circumstances,  a  purchaser  in  good  faith  from  the  husband,  or  the 
wife  either,  if  the  legal  title  should  be  in  her,  is  the  warrantor  of  his  own 
title,  and  must  lose  everything  on  the  hazard  that  his  grantor  is  not  a  mar- 
ried person?  Is  it  to  be  su-^tained  in  equity  as  a  cover  for  frauds  and  swind- 
lers who  must,  in  the  nature  of  things,  be  either  men  or  women  capable  of 
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being  married?  Can  this  husband,  with  the  lie  that  he  ia  unmarried  on  his 
lips,  and  the  money  of  Niesz  in  his  pocket,  turn  round  and  sue  to  recover  the 
land  which  he  sold?  Can  the  woman  who  has  such  a  husband  maintain  that 
every  consideration  is  subordinate  to  her  fights,  and,  in  such  a  suit,  not 
only  protect  herself,  but  take  away  from  a  purchaser  who  had  been  purposely 
thrown  off  his  guard  as  to  her  existence,  the  property  which,  under  all  other 
circumstances,  would  be  decreed  to  be  his?  Surely  not,  anless  there  be 
some  imperative  reason  therefor." 

It  was  then  said  that  an  examination  of  the  decisions  cited  to  support  the 
plaintiff's  position,  that  conveyances  of  community  property  by  oue  spouse 
were  "absolutely  void"  would  show  that,  in  almost  all  of  them  "voidable" 
was  what  was  meant,  and  reference  was  made  to  the  rule  of  construction, 
under  which  an  act  pronounced  by  a  statute  to  be  void  is  sometimes  held 
merely  voidable,  citing  Tei-rill  v.  Auchauej;  14  Ohio  St.  80;  Van  Shaack  v. 
Hobbins,  36  Iowa,  201;  Bennett  v.  Mattingly,  110  Ind.  197;  Endlich  on  Stat- 
utes, sees.  269,  270.  Some  Washington  cases  were  then  noticed,  and  said 
not  to  be  in  point:  LitteU  etc.  Co.  v.  Miller,  3  Wash.  480;  Ryan  v.  Fergusson, 
3  Wash.  356;  Brotton  v.  Langert,  1  Wash.  73.  The  inferences  deduced  from 
the  examination  of  the  statutes  and  the  authorities  by  the  learned  judge  were 
that  the  interest  of  Mrs.  Sadler  was  an  equitable  and  not  a  legal  interest; 
that  Mr.  Sadler's  deed  was  not  void,  but  voidable  only;  and  that  the  doo- 
trine  of  estoppel  was  free  to  operate  against,  and  justly  applicable  to,  all  the 
plaintiffs. 

Anders,  C.  J.,  concnrred,  but  delivered  no  opinion.  Scott,  J.  concurred, 
on  the  ground  that  the  wife  was  estopped  under  the  peculiar  circumstances 
of  the  case  from  making  any  claim  to  the  land  as  against  an  innocent  pur- 
chaser, and  at  the  same  time  he  expressed  a  doubt  whether  the  statute  re- 
lating to  the  disposal  of  community  lands  by  the  husband  should  be  held  to 
apply  where  the  wife  had  not  become  a  resident  of  the  state  prior  to  the 
conveyance. 

Hoyt,  J.,  while  agreeing  with  much  that  was  said  by  Judge  Stiles,  found 
himself  unable  to  agree  with  that  part  of  his  opinion  in  which  it  seemed  to 
be  held  that  the  spouse  in  whose  name  the  community  property  was  stand- 
ing could  dispose  of  the  same  without  the  other  spouse  joining  in  the  con- 
veyance, even  though  the  two  spouses  were  living  together  as  husband  and 
wife,  and  thus  combatted  this  doctrine:  "  It  was  the  intention  of  the  legis- 
lature to  prevent  a  husband  from  disposing  of  the  real  estate  of  the  commu- 
nity in  fraud  of  the  rights  of  his  wife.  If,  therefore,  we  hold,  as  stated 
in  the  opinion  above  referred  to,  it  seems  to  me  that  it  will  open  the  door 
which  the  legislature  thus  intended  to  close.  If  it  is  held  that  the  husband, 
while  living  with  his  wife,  can  alone  convey  such  property  standing  in  his 
name  to  anyone  purchasing  the  same  in  good  faith,  without  knowledge  of 
the  existence  of  the  wife,  there  will  be  nothing  to  prevent  a  fraudulent  ar- 
rangement as  between  the  husband  and  a  purchaser,  by  which  it  will  be 
made  to  appear  that  such  purchaser  acted  in  good  faith,  when  in  fact  he 
acted  with  full  knowledge  of  all  the  circumstances.  A  designing  and  un- 
scrupulous husband  would  thus  be  enabled  to  nullify  the  intention  of  the  legis- 
lature." On  the  other  hand,  the  possible  mischief  of  construing  the  statute 
so  that  when  property  was  acquired  by  the  husband,  —  not  by  gift,  devise, 
or  bequest,  —  it  at  once  became  the  property  of  the  community,  regardless 
of  the  question  whether  or  not  he  and  his  wife  were  living  together,  was 
equally  serious.  A  repeated  use  of  the  privilege  of  setting  aside  convey- 
ances made  by  the  husband  without  the  concurrence  of  his  wife,  might,  un- 
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der  such  a  construction,  enable  a  pair  of  dishonest  spouses  to  acquire,  by 
an  investment  of  a  few  thousand  dollars,  property  worth,  perhaps,  hun- 
dreds of  thousands.  The  legislature  could  not  have  intended  to  provide 
machinery  for  such  fraudulent  transactions,  but  rather,  as  it  appeared  to 
the  learned  judge,  "to  create  a  community  as  between  the  husband  and 
wife  for  the  purpose  of  holding  such  property  ";  and  he  also  thought  that, 
"in  the  conveyance  of  such  property  to  either  spouse,  a  bare  legal  title 
therein  is  vested  in  such  spouse,  but  that  the  entire  beneficial  interest  is 
vested  in  the  community,  and  an  absolute  prohibition  ia  placed  upon  the 
spouse  in  whose  name  the  title  happens  to  stand,  which  prevents  any  title 
whatever  being  passed  by  that  spouse  alone,  so  long  as  the  community 
lasts." 

The  nature  of  a  community  is  then  discussed:  "As  between  the  two 
spouses,"  it  was  said,  "such  community  exists,  whenever  they  occupy  the 
relation  of  legal  husband  and  wife,  regardless  of  the  fact  as  to  whether  or 
not  they  are  living  together.  But  such  relation  alone  does  not  constitute 
the  husband  and  wife  a  community  as  between  them  *nd  third  persons,  who 
hare  no  knowledge  of  the  existence  of  such  relation,  or  of  any  facts  which 
should  have  put  them  on  inquiry  as  to  what  were  the  relations  of  the 
spouses,  or  either  of  them.  There  must,  in  my  opinion,  be  such  an  assertion 
of  his  or  her  rights  by  each  of  the  spouses,  as  are  ordinarily  and  reasonably 
to  be  expected  from  the  fact  of  the  existence  of  such  relation,. or  else  the 
community  does  not  exist,  so  far  as  the  public  having  no  knowledge  of  the 
legal  relation  of  husband  and  wife  are  concerned.  If  either  of  the  spouses 
sees  fit  to  allow  the  other  spouse  to  act  and  represent  him  or  herself  as  a 
single  person  under  snch  circumstances,  and  for  such  a  time  as  would  induce 
persons  of  reasonable  prudence,  with  whom  such  spouse  associated,  to  be- 
lieve that  he  or  she  was  in  fact  a  single  person,  then  I  think  that  so  long  as 
this  state  of  facts  exists,  there  is  no  such  community  existing  between  the 
spouses  as  was  contemplated  by  the  legislation  upon  the  subject  of  the  con- 
veyance of  community  property."  The  learned  judge  admitted  that  this 
construction  of  the  statute  would  often  enable  an  unscrupulous  husband 
to  dispose  of  property  in  fraud  of  his  wife's  rights,  but  considered  that 
if  either  a  member  of  the  community,  or  a  third  person,  must  suffer 
without  fault  on  the  part  of  either,  good  conscience  and  well-established 
rules  require  that  it  should  be  a  member  of  the  community.  To  a  cer- 
tain extent  each  member  of  the  community  was  to  be  held  to  be  an  agent  of 
the  community,  and  the  public  had  a  right  to  demand  that  there  should  be 
something  more  than  the  legal  relation  of  husband  and  wife,  before  it  was 
bound  to  recognize  a  community  between  the  persons  occupying  such  a  rela- 
tion. The  learned  judge  summed  up  as  follows:  "In  my  opinion,  so  far  as 
the  public  is  concerned,  such  a  relation,  i.  e.,  community,  cannot  be  held  to 
exist  without  the  concurrence  of  two  facts:  1.  The  marriage  relation  be- 
tween the  members  of  the  community;  and  2.  Some  assertion  of  the  right* 
incident  to  such  marriage  relation.  Until  there  has  been  some  avowal  of 
the  relation  between  them,  the  community  does  not  exist  at  all,  so  far  as  the 
public  is  concerned,  and  whenever  either  member  of  the  community  ceases 
to  assert  his  or  her  rights  under  the  marriage  relation  for  such  a  time,  and 
nnder  such  circumstances,  as  to  induce  the  public  generally  to  believe  that  the 
other  spouse  is  in  fact  a  single  person,  then,  as  between  the  spouse  so  ne- 
glecting the  assertion  of  his  or  her  rights,  and  the  public,  the  community 
does  not  exist. 

Dunbar,  J.,  concurred  for  the  first  reason  assigned  by  Judge  Scott. 
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Husband  d  Wifi  —  Estoppel  op  Onb  Spousb  to  Claim  Shakb  o» 
Community  Propebtt.  — When  a  husband  and  wife  lived  separate  at  8om« 
distance  from  each  other  for  seventeen  years  without  having  any  more  re- 
gard for  each  other  than  if  they  were  not  married,  at  the  death  of  one,  the 
other  will  be  estopped  to  claim  his  marital  share  of  the  property  of  the  de- 
ceased: Pickens  v.  Gillam,  43  La.  Ann.  350.  In  Wright  v.  Hays,  10  Tex. 
130,  60  Am.  Dec.  200,  it  was  held  that  where  the  wife  is  abandoned  by  her 
husband  for  five  years,  leaving  her  the  entire  care  and  support  of  herself  and 
family,  she  could  dispose  of  the  community  property  without  his  joining  in 
the  deed.  A  wife  who  deserts  her  husband  and  lives  in  adultery  with  an- 
other up  to  the  time  of  the  husband's  death,  loses  her  claim  to  a  community 
interest  in  the  headright  subsequently  issued  to  the  heirs  of  her  husband: 
Wheat  V.  Owens,  15  Tex.  241;  65  Am.  Dec.  164,  and  note.  See  note  to  Cooke 
y,  Biemond,  86  Am.  Dec.  637.  A  wife  may  claim  acquests  and  gains  made 
in  this  state,  although  she  was  married  abroad  and  never  came  in  it:  Cole  v. 
Executors,  7  Martin,  N.  S.,  41;  18  Am.  Dec,  241.  So  in  Farwell  Brick  etc.  Co. 
V,  McKenna,  86  Mich.  283,  it  was  held  that  where  a  wife  abandons  her  hus- 
band and  home  without  legal  excuse,  she  loses  her  marital  rights  in  the 
homestead. 


Anderson  v.  Land. 

[6  Washington,  493.] 
Attachment,  Effeot  or  Dissolving  —  Priorities. — The  lien  of  an  at- 
tachment is  ended,  when  the  attachment  is  dissolved  and  after  such 
dissolution,  the  owner  of  the  property  attached  can  dispose  of  it  as  he 
)  sees  fit,  whether  it  has  been  actually  turned  over  to  him  by  the  officer 
'  or  not.    Hence  the  rights  of  one  to  whom  property  has  been  transferred 
by  a  bona  fide  bill  of  sale,  after  an  attachment  thereon  has  been  dis- 
'  solved,  are  superior  to  those  acquired  by  a  second  writ  of  attachment, 
/  which  is  handed  to  the  sherifif  and  indorsed  by  him  with  the  ordinary 
^  levy  on  the  same  day  as  the  bill  of  sale  is  given,  but  under  which  no 
actual  levy  is  made  until  some  days  afterwards, 

Garrett  and  Corliss,  for  the  appellants. 

W.  S.  Belfe,  for  the  respondent. 

DuNBAK,  J.  This  is  an  action  brought  nnder  the  provisionB 
of  title  4,  chapter  4  of  the  Code  of  Procedure,  the  plaintiff  and 
respondent  claiming  the  ownership  and  right  to  the  possession 
of  certain  saw  logs  attached  by  the  shferiff  of  Island  County, 
under  a  writ  issued  in  the  case  of  L.  T.  Land  >.  Judy  and 
Swanson.  The  levy  of  the  writ  against  Judy  and  Swanson 
was  made  on  November  14,  1890.  The  partnership  existing 
between  Judy  and  Swanson  had  been  dissolved  prior  to  that 
time,  Swanson  assuming  the  liabilities  and  taking  the  assets. 
After  the  dissolution  of  the  partnership,  and  writ  of  attach- 
ment issued,  Swanson  executed  and  delivered  to  the  respond- 
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ent  Anderson  his  note  for  three  thousand  dollars,  and  a  chattel 
mortgage  on  the  logs  in  question  to  secure  the  same.  On  the 
sixteenth  day  of  December  the  attachment  was  dissolved,  and 
and  on  the  18th  Swanson  gave  Anderson  a  bill  of  sale  of  th© 
logs,  and  Anderson  took  possession  of  the  same  at  the  time. 
On  the  eighteenth  day  of  December  a  second  writ  of  attach- 
ment was  sued  out  and  delivered  to  the  sheriff,  who,  without 
making  any  actual  levy  or  seizure,  indorsed  on  the  writ  the 
ordinary  levy.  He  did  not  make  any  actual  levy  until  some 
days  after.  Upon  the  trial  of  the  case  the  court  instructed 
the  jury  to  return  a  verdict  for  the  plaintiff. 

There  can  be  but  two  questions  in  this  case:  1.  Was  there 
any  fraud  in  obtaining  the  bill  of  sale  by  Anderson  ?  2.  Waa 
there  any  lien  on  the  logs  by  virtue  of  an  attachment  at  the 
time  the  bill  of  sale  was  given  ?  One  is  a  question  of  fact, 
the  other  a  question  of  law,  the  facts  being  conceded. 

We  have  carefully  examined  the  testimony,  and  agree  with 
the  trial  court  that  there  was  no  evidence  tending  to  show 
fraud  in  obtaining  the  bill  of  sale  or  tending  to  dispute  the 
bona  fides  of  the  transaction,  and  consequently  nothing  under 
that  head  to  submit  to  the  jury.    . 

We  are  also  of  the  opinion  that  the  court  took  the  correct 
view  of  the  legal  proposition.  Even  conceding  that  the  lien 
under  the  second  attachment  had  not  been  lost  when  the 
sheriff  went  out  of  office,  which  would  be  a  doubtful  conces- 
sion, considering  the  testimony  of  the  new  sheriff  that  he  did 
not  make  an  actual  levy  until  the  fourth  day  of  February, 
the  dissolution  of  the  attachment  on  the  sixteenth  day  of  De- 
cember ended  the  lien,  and  the  owner  of  the  property  had  a 
right  to  make  any  disposition  of  it  he  saw  fit,  no  matter 
whether  the  property  had  actually  been  turned  over  to  him 
by  the  officer  or  not.  He  could  sell  the  property  during  the 
time  the  writ  was  in  effect  in  such  case,  and  the  purchaser's 
title  would  only  be  subject  to  the  right  of  the  attaching  cred- 
itor under  the  writ,  and  when  the  attachment  was  dissolved 
there  would  be  an  end  to  any  such  right,  and  the  purchaser's 
title  would  be  complete. 

So  far  as  the  right  of  the  officer  is  concerned  his  title  is 
dependent  for  its  continuance  upon  the  continuing  of  the 
necessity  of  holding  the  property  to  answer  the  purpose  of  the 
writ:  Freeman  on  Executions,  sec.  268;  Wade  on  Attachment, 
sec.  294.  Upon  the  dissolution  of  the  writ  the  necessity 
ceases,  and  all  his  title  to  hold  the  i)roperty  ceases.     If,  upon 
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the  dissolution  of  the  attachment,  the  sheriff  had  refused  to 
deliver  the  property  to  the  defendant,  the  defendant  could 
have  maintained  an  action  against  him  for  its  possession; 
and,  on  the  other  hand,  if,  after  the  dissolution  of  the  attach- 
ment, the  defendant  had  taken  possession  of  the  property  with- 
out its  having  been  formally  turned  over  to  him,  the  sheriflf 
would  have  had  no  power  to  enforce  its  redelivery  to  him. 

It  follows  conclusively  that  his  right  of  possession  ceased 
with  the  dissolution  of  the  writ,  and  if  he  was  afterward 
clothed  with  authority  to  seize  property  of  the  defendant,  he 
must  act  on  that  authority,  independently  of  any  effect  or 
power  of  the  old  writ.  It  is  conceded  that  he  did  not  make 
an  actual  levy  in  this  case  until  after  the  sale  to  the  respondent. 

We  have  examined  the  other  points  raised  by  appellant, 
and  we  think  there  is  no  substantial  error  in  the  trial  by  the 
court,  and  judgment  is  therefore  aflQrmed. 

Anders,  C.  J.,  and  Hoyt,  Scott,  and  Stiles,  JJ.,  concur. 


Attachment  —  Consequences  of  Dissolution.  —  Upon  the  dissolution 
of  an  attachment  the  money  realized  from  the  sale  of  the  attached  property 
in  the  hands  of  the  sheriff  is  not  to  be  regarded  in  the  custody  of  the  law  in 
■ach  a  sense  as  to  preclude  the  sheriff  from  applying  it  upon  an  execution 
against  the  property  of  the  same  defendant  issued  to  and  received  by  the 
same  oflBcer  after  the  receipt  of  such  money:  Evans  v.  Virgin,  72  Wis.  423; 
7  Am.  St.  Rep.  870.  An  agent  in  possession  of  goods  when  attached  is  pre- 
■nmed  to  continue  in  possession  after  the  dissolution  of  the  attachment:  Van 
Brunt  V.  Pike,  4  Gill.  270;  45  Am.  Dec.  126.  Upon  the  dissolution  of  an 
attachment  the  defendant  is  entitled  to  a  return  of  the  property  without 
reimbursing  the  sheriff  for  any  expenses  in  connection  with  it:  McReady  ▼. 
Rogers,  1  Neb.  124;  93  Am.  Dec.  333.  Upon  the  dissolution  of  an  attach- 
ment  the  proceeds  of  the  sale  of  the  attached  property  in  the  hands  of  th« 
elark  should  ba  returned  to  the  defendant:  Petty  v.  Lang,  81  Tex.  238. 


Mesterman  V.  Home  Mutual  Ins.  Co. 

(6  Washington,  624.J 

Inscbakce  —  Violation  o»  Conditions  in  Policy,  Effect  of  Insurer's 
Knowledge  op. — An  insurance  company  is  estopped  from  asserting 
the  invalidity  of  its  policy  at  the  time  it  was  issued  for  the  violation  of 
any  of  the  conditions  of  such  policy,  if,  at  the  time  it  was  so  issued,  the 
fact  of  such  violation  was  known  to  the  company  or  to  its  duly  author- 
ized agent. 

Iksurancs  Company,  When  Deemed  to  be  Agent  of  Another  Com* 
PANT  —  Knowledge  of  Agent  Imputed  to  Insurer. — An  insuranos 
broker  who  is  employed  to  place  insurance  is  the  agent  of  his  employer 
and  not  of  the  insurer;  but  where  a  person  applies  to  an  insurance  com- 
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pany  for  a  gross  amount  of  insurance,  without  giving  instructions  t» 
place  any  portion  of  such  insurance  with  other  companies,  and  receives 
thereafter  from  such  company  policies  for  the  entire  amount  of  the  in« 
Burance,  signed  by  several  other  companies  and  indorsed  with  a  state- 
ment  that  the  company  applied  to  is  the  agent  of  the  companies  issuing 
the  policies,  the  company  applied  to  must,  for  the  purpose  of  defining 
the  relative  rights  of  the  applicant  and  the  insurers,  be  regarded  as  th« 
agent  of  the  latter  and  not  of  the  former.  In  sach  a  case,  if  the  com- 
pany dealing  with  the  applicant  fails  to  disclose  to  one  of  the  insurers 
a  fact  material  to  the  risk,  which  has  been  truthfully  stated  in  the  ori- 
ginal application,  the  knowledge  of  that  fact  will  be  imputed  to  the 
insurer,  and  the  latter  cannot  avoid  his  policy  on  the  ground  that  tb« 
insured  has  violated  its  conditions. 

Stottj  Boise  and  Siott,  for  the  appellant. 
Thomas  C.  QriffiUs^  for  the  respondent. 

HoYT,  J.  Although  there  are  some  cases  holding  the  con- 
trary, we  think  the  decided  weight  of  authority,  as  well  as 
the  better  reasoning,  is  in  favor  of  the  rule  that  an  insurance 
company  is  estopped  from  asserting  the  invalidity  of  its  pol- 
icy at  the  time  it  was  issued  for  the  violation  of  any  of  the 
conditions  of  such  policy,  or  the  application  therefor,  if,  at 
the  time  that  it  was  so  issued,  the  fact  of  such  violation  was 
known  to  the  company  or  its  duly  authorized  agent.  That 
the  Northwest  Fire  and  Marine  Insurance  Company  had 
knowledge,  at  the  time  of  the  issuance  of  the  policy  by  the 
appellant,  of  the  existence  of  the  additional  insurance  which 
it  is  alleged  rendered  it  void,  is  made  entirely  clear  by  the 
proofs,  and  is  in  fact  conceded;  hence,  under  the  rule  above 
stated,  a  policy  issued  by  it  could  not  be  avoided  on  account 
of  such  additional  insurance. 

It  only  remains  to  determine  as  to  whether  or  not  the  ap- 
pellant is  chargeable  with  knowledge  of  the  facts  thus  known 
to  said  company.  There  is  some  proof  tending  to  show  that 
the  fact  of  such  additional  insurance  was  communicated  to 
the  appellant;  but  such  fact  was  not  established  by  undis- 
puted proofs.  It  follows  that  if  there  was  no  other  ground 
upon  which  the  appellant  could  be  held  liable,  the  action  of 
the  court  in  taking  the  case  from  the  jury  would  have  been 
erroneous,  as  it  is  not  competent  for  a  court  to  instruct  a  jury 
to  find  a  verdict  unless  tlie  facts  warranting  such  instruction 
are  established  by  undisputed  proofs.  It  will  therefore  be 
necessary  for  us  to  investigate  the  relation  which  the  said 
Northwest  Fire  and  Marine  Insurance  Company  bore  to  the 
appellant  and  to  the  respondent.     If  in  what  it  did  it  was 
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acting  solely  as  agent  of  the  respondent,  then  the  appellant 
would  not  be  bound  by  the  knowledge  which  it  had  any  fur- 
ther than  the  same  was  communicated  to  it.  If,  on  the  con- 
trary, it  was  acting  as  the  agent  of  the  appellant,  the  knowl- 
edge which  it  had  was  in  law  the  knowledge  of  the  appellant, 
whether  communicated  to  it  or  not.  That  an  insurance 
broker,  who  is  employed  by  anyone  to  place  insurance,  is  the 
agent  of  the  person  thus  employing  him,  and  not  of  the  com- 
pany with  which  the  insurance  may  be  placed,  is  well  settled 
by  the  authorities;  but,  in  our  opinion,  the  facts  in  this  case 
show  that  said  company  was  not  acting  as  an  insurance 
broker  employed  by  the  respondent.  He  had  made  his  ap- 
plication to  such  company  for  the  entire  amount  of  insurance 
which  he  desired,  and  had  truthfully  stated  all  the  facts  re- 
quired by  the  company  to  enable  it  to  act  upon  the  said  ap- 
plication. There  is  nothing  whatever  in  the  record  to  show 
that  he  had  in  any  manner  instructed  said  company  to  place 
any  of  the  amount  for  which  he  had  applied  with  other  com- 
panies. No  knowledge  is  brouglit  home  to  him  of  any  change 
in  the  application  made  by  him  to  said  company  for  the  en- 
tire amount  of  the  insurance.  Under  this  state  of  facts,  when, 
he  received  the  policies  for  the  full  amount  of  insurance  by 
the  hands  of  said  company,  we  think  he  was  justified  in  as- 
suming that  all  of  them  had  been  issued  in  pursuance  of  hia 
said  application,  even  although  some  of  them  were  issued  by 
other  companies,  especially  as  the  policies  of  such  other  com- 
panies had  printed  upon  them,  when  delivered  to  him,  a 
statement  that  the  company  to  which  he  had  made  his  appli- 
cation was  the  agent  of  the  company  which  issued  the  policy. 
The  contention  of  the  appellant  that  the  indorsement  that 
the  company  which  delivered  the  policy  was  its  agent  wa& 
unauthorized  cannot  be  sustained  as  against  the  respondent. 
The  Northwest  Fire  and  Marine  Insurance  Company  was  it& 
agent,  at  least  for  the  purpose  of  the  delivery  of  the  policy, 
and  the  assured  had  the  right  to  assume  that  as  it  was  de- 
livered to  him,  it  came  from  the  hands  of  the  appellant. 
Under  all  the  circumstances  of  the  case,  it  must  be  held  that 
said  Northwest  Fire  and  Marine  Insurance  Company  was  the 
agent  of  the  appellant,  and  not  of  the  assured,  in  the  matter 
of  the  issuance  and  delivery  of  the  policy  in  question.  It 
follows  that  the  knowledge  of  said  company  was  the  knowl- 
edge of  the  appellant.  All  the  facts  upon  which  this  conclu- 
eion  is  founded  were  established  by  undisputed  proofs;  hence 
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the  instruction  to  the  jury  to  return  a  verdict  for  the  plaintiff 
was  proper,  and  the  judgment  rendered  thereon  must  be  af" 
firmed. 
Dunbar,  C.  J.,  and  Scott,  Anders,  and  Stiles,  JJ.,  concur. 


Insdbanck  Company  —  Whbn  Estoppbd.  — An  insurance  company  which 
knowingly  takes  a  premium  for  a  policy  under  conditions  which  render  it  in- 
valid, is  estopped  from  urging  those  conditions  to  release  it  from  its  con- 
tract: Oermania  etc  Ins.  Co.  v.  Hick,  126  111.  351;  8  Am.  St.  Rep.  384,  and 
note.  An  insurer,  by  paying  a  loss  with  full  knowledge  of  all  the  facta,  es- 
tops  himself  to  deny  that  it  falls  within  the  policy:  Deming  v.  MercJiants'  Cot- 
ton  Press  etc.  Co.,  90  Tenn.  306;  but  a  condition  in  a  fire  insurance  policy 
against  the  premises  being  vacant  or  unoccupied  is  not  waived  by  the  in- 
surer because  of  its  issuance  at  a  time  when  the  entire  premises  were  va« 
cant:  Connecticut  etc.  Ins.  Co.  v.  Tilley,  88  Va.  1024;  29  Am.  St.  Rep.  770} 
England  v.   Westchester  etc.  Ins.  Co.,  81  Wis.  583;  29  Am.  St.  Rep.  917. 

Insuranob  Company  —  How  Affected  by  Agents' Knowledgb. — Th« 
knowledge  of  an  agent  procuring  a  policy  of  insurance  is  the  knowledge  of 
the  company,  and  binding  on  it,  and  it  cannot  repudiate  the  contract  after 
a  loss  occurs:  Haire  v.  Ohio  etc.  Ins.  Co.,  93  Mich.  481;  32  Am.  St.  Rep. 
£16,  and  note;  Beebe  v.  Ohio  etc  Ins.  Co.,  93  Mich.  514;  32  Am.  St.  Kep. 
619,  and  note;  FoUette  v.  Mutual  Ace.  Ass'n,  110  N.  C.  377;  28  Am.  St. 
Rep.  693.  An  insurance  company  is  bound  by  verbal  statements  made  to 
its  agent  and  upon  which  it  issues  a  policy  and  receives  the  premium: 
Hoose  y,  Prescott  Ins.  Co.,  84  Mich.  309.  Whether  the  knowledge  of  an 
agent  in  procuring  a  policy  of  insurance  is  imputed  to  his  company  ia  dis- 
«ussed  in  the  note  to  Beal  v.  Park  Ins.  Co.,  82  Am.  Dec.  722.  See  eLm 
£teven$  r.  Queen  Ins.  Co.,  81  Wis.  335;  29  Am.  St.  Rep.  905. 
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[5  Washington,  686.] 

OvnoiAL  Bonds — Relationship  Bbtwbbn  Sukety  and  Principal.  — The 
■ureties  on  an  official  bond,  by  the  act  of  giving  their  principal  the 
possession  and  control  of  the  bond,  after  they  have  affixed  their  signa- 
tures thereto,  constitute  him  their  agent  for  the  purpose  of  delivering 
it  to  the  proper  authorities,  and  if  some  one  has  to  suffer  because  he 
has  exceeded  his  powers,  as  by  delivering  the  bond  without  procuring 
the  signature  of  a  person  who,  it  was  understood,  was  to  be  one  of  the 
obligors,  the  loss  must  fall  on  the  sureties  who  have  thus  declared  by 
their  acts  that  he  could  be  relied  on  to  carry  out  their  intentions,  unless 
it  is  shown  that  the  obligee  has  notice,  either  actual  or  constructive, 
that  the  conditions  under  which  he  obtained  possession  of  the  bond  have 
not  been  complied  with. 

Official  Bonds,  Effect  of  Alterations  in.  —  The  erasure  of  the  name 
of  a  surety  on  an  official  bond,  and  the  substitution  of  another,  before 
its  delivery,  and  without  the  knowledge  or  consent  of  the  other  sure- 
ties, will  not  avoid  it,  if  it  is  otherwise  regular  on  its  face,  and  the 
•Iteration  has  been  so  carefully  made  that  it  cannot  be  detected  with- 
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out  a  close  examination.  The  liability  of  the  obligors,  tinder  such  cir- 
cumstances, is  legally  that  of  the  obligors  on  a  bond  which  has  been 
altered  without  notice  to  the  obligees. 
Official  Bonds  —  Liabilit?  or  Subetibs,  when  Ceases. — The  liability 
of  the  sureties  on  au  ofhcial  bond  which  is  to  remain  in  effect  "while 
the  officer  acts  as  such,"  and,  "until  his  successor  is  elected  and  quali- 
fied," ceases  with  the  expiration  of  his  regular  term  of  office,  as  defined 
by  the  law  in  force  at  the  time  of  his  election,  and  does  not  extend  to 
a  supplementary  term  daring  which  he  discharges  the  duties  of  bia 
office  by  virtue  of  a  subsequent  statute. 

Hughes,  Hastings  and  Stedman,  for  the  appellants. 
Ronald  and  Piles,  for  the  respondent. 

Dunbar,  C.  J.  The  complaint  alleges  that  George  D.  Hill, 
at  a  general  election  held  in  November,  1884,  was  duly 
elected  county  treasurer  of  King  County  for  the  term  of  two 
years  from  and  after  the  first  Monday  of  January  next  ensu- 
ing, and  that  on  the  twelfth  day  of  November,  1884,  said 
George  D.  Hill,  as  principal,  with  John  Leary,  Joseph  F.  Mc- 
Naught,  George  W.  Harris,  Elisha  P.  Ferry,  SutclifFe  Baxter, 
and  Guy  C.  Phinney,  as  sureties,  executed  his  bond  to  the 
county  of  King  in  the  sum  of  sixty  thousand  dollars,  condi- 
tioned that  he  would  pay  over  all  moneys  received  by  him, 
and  for  the  further  discharge  of  his  duties  as  such  treasurer; 
that  in  January,  1885,  Hill  took  the  oath  of  office,  and  entered 
upon  the  performance  of  his  duties  as  such  treasurer,  and 
continued  to  act  as  such  for  the  full  term  to  which  he  was 
elected,  and  until  the  seventh  day  of  March,  A.  D.  1887;  that 
while  he  was  so  acting  as  county  treasurer  he  neglected  and 
refused  to  account  for  and  pay  over  to  his  successor  the  sum 
of  twenty-nine  thousand  seven  hundred  fifty  dollars  and 
eighty-six  cents,  and  that  he  converted  the  same  to  his  own 
use. 

To  the  allegation  of  the  execution  of  the  bond,  the  sureties, 
with  the  exception  of  Phinney,  pleaded  non  est  factum.  They 
also  denied  failure  on  the  part  of  Hill  to  duly  account  for  all 
sums  of  money  which  came  into  his  hands,  and  to  pay  over 
to  his  successor  all  sums  which  he  obght  properly  to  pay. 

There  is  quite  a  history  attached  to  the  case,  which  it  is 
not  necessary  for  the  purposes  of  this  opinion  to  repeat  here. 
During  the  pendency  of  the  action  Hill  died,  and  certain 
executors  were  substituted,  and  upon  the  final  trial  of  the 
case  below  a  judgment  was  rendered  against  the  executors 
and  against  the  sureties  on  the  bond  above  mentioned  for  the 
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Bum  of  twenty-nine  thousand  one  hundred  forty-three  dol» 
lars  and  sixty  cents,  with  interest  from  March  7,  1887,  which 
was  the  date  of  the  expiration  of  Hill's  term  of  office,  as  con- 
tinued by  act  of  the  legislature  of  1886.  Before  answering, 
demurrers  had  been  interposed  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.     The  demurrers  were  overruled. 

We  will  first  dispose  of  the  merits  of  the  case  by  saying 
that  from  as  thorough  an  examination  of  the  testimony  as  it 
has  been  possible  for  us  to  make,  we  do  not  feel  justified  in 
disturbing  the  conclusions  reached  by  the  lower  court  on 
questions  of  fact.  Upon  the  trial  of  the  case  it  was  claimed 
by  the  sureties  that  when  they  signed  the  bond  the  name  of 
Henry  L.  Yesler  was  in  the  body  of  the  bond,  and  that  they 
signed  with  the  understanding  that  Yesler  was  to  be  one  of 
the  bondsmen.  It  appears  that  after  the  signing  by  the  par- 
ties, but  before  the  delivery  to  the  custodian  of  the  county, 
the  name  of  Yesler  was  erased,  and  the  name  of  Guy  C.  Phin- 
ney  substituted.  On  this  state  of  facts  appearing,  it  is  con- 
tended by  the  appellants  that  the  sureties  are  not  responsible^ 
and  that  the  bond  as  to  them  is  void. 

The  finding  of  the  court  is  that  the  name  that  was  erased 
from  the  body  of  the  bond  was  carefully  and  neatly  erased, 
and  the  name  of  Phinney  placed  thereon  over  the  nam& 
erased;  and  that  when  said  bond  was  delivered,  approved, 
and  accepted  by  the  commissioners,  the  bond  was  in  all  re- 
spects regular  upon  its  face,  and  that  without  a  close  inspec* 
tion  the  erasure  could  not  be  detected;  that  the  commissioners 
had  no  notice  sufficient  to  have  put  them,  as  reasonably  pru- 
dent men,  upon  inquiry,  either  from  the  face  of  the  bond  or 
from  any  other  source  whatever. 

An  inspection  of  the  bond,  which  is  an  exhibit  in  the  case, 
fully  justifies  the  finding.  The  name  of  Guy  C.  Phinney  is 
written  smoothly  and  in  regular  order  after  the  word  "  and." 
It  occupies  the  full  space  after  the  name  of  the  preceding 
surety.  It  is  in  the  same  handwriting  with  the  rest  of  the 
bond,  evidently  written  with  the  same  ink,  and  apparently  at 
the  same  time  and  with  the  same  pen.  Without  one  were 
specially  looking  for  an  erasure,  it  would  not  be  noticed,  and 
even  when  attention  is  called  to  it,  it  is  difficult  to  say  that 
any  other  name  ever  occupied  the  space  now  occupied  by  the 
name  of  Guy  C.  Phinney.     So  that  it  must  be  considered  as 
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a  change  before  delivery  without  notice  to  the  obligee,  and 
as  such  we  will  discuss  it. 

On  the  question  of  the  responsibility  of  the  sureties  in  a 
case  of  this  kind  there  is  some  conflict  of  authority,  and  the 
case  of  Walla  Walla  County  v.  Fing,  1  Wash.  (Ter.),  343,  is 
cited,  and  largely  relied  upon  to  sustain  appellants'  views. 
It  does  not  definitely  appear  from  the  opinion  in  that  case 
whether  the  blank  had  been  filled  before  or  after  the  delivery 
of  the  bond,  but  it  can  be  pretty  clearly  ascertained,  from 
a  review  of  the  authorities  by  the  court  and  its  criticisms  and 
arguments,  that  it  sustained  appellants'  contention;  but  we 
are  unable  to  agree  with  the  reasoning  of  the  court  in  that 
case.  It  is  conceded  in  that  case  that  if  the  alteration  had 
been  succeeded  by  the  delivery  by  the  sureties,  that  the  law 
is  well  settled  that  the  instrument  signed  must  be  considered 
their  bond.  But  the  contention  is  that  it  is  not  enough  to 
constitute  a  delivery  that  the  bond  has  been  signed  and 
sealed,  and  put  out  of  the  possession  of  the  signer,  and  that 
where  such  bond  has  been  changed  contrary  to  the  under- 
standing at  the  time  it  was  signed,  the  delivery  to  an  agent 
or  a  co-obligor  ought  not  to  be  construed  the  true  technical 
delivery.  But  it  seems  to  us  that  the  pertinent  question  is, 
is  the  party  who  makes  the  final  delivery  to  the  obligee  the 
agent  of  the  surety,  or  is  he  the  agent  of  the  obligee?  If  he 
is  the  agent  of  the  surety,  then  the  surety,  under  the  familiar 
principle  that  the  act  of  the  agent  is  the  act  of  the  principal, 
is  bound;  for  the  alteration  has  been  succeeded  by  the  deliv- 
ery by  the  sureties,  and  the  law  in  that  case,  as  is  said  by  the 
court  in  Walla  Walla  County  v.  Ping,  1  Wash.  (Ter.),  343,  is  so 
unquestionably  settled  that  the  instrument  sued  must  be  con- 
sidered their  bond,  that  it  is  idle  to  cite  authorities. 

Why  should  not  a  principal  in  a  bond  be  held  to  be  the 
agent  of  the  sureties,  instead  of  the  county,  in  this  case?  He 
can  in  no  sense  be  held  to  be  the  agent  of  the  county  in  fur- 
nishing his  own  bond.  It  would  be  against  the  policy  of  the 
law,  and  would  defeat  the  very  objedt  which  the  law  has  in 
view  in  providing  for  the  bond.  He  is  clothed  with  no  au- 
thority by  the  county,  but,  on  the  other  hand,  other  officers 
are  especially  authorized  to  pass  upon  the  sufficiency  of  hia 
bond  in  every  particular,  and  are  made  the  agents  of  the 
county  for  that  purpose.  His  interest,  as  far  as  the  bond  is 
concerned,  might  be  said  to  be  antagonistic  to  the  interest  of 
the  county.     There  is  no  confidence  between  the  treasurer 
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and  the  county  in  this  respect;  but  the  sureties,  on  the  other 
hand,  by  their  very  act  of  delivering  to  the  principal  their 
executed  bond,  to  be  filed  with  the  proper  authorities,  estab- 
lish a  relation  of  confidence  and  trust,  —  the  relation  of 
agency.  They  have  certainly  made  him  an  agent  for  the 
purpose  of  delivering  the  bond  that  they  executed.  They 
have  held  him  out  as  an  agent  to  the  county,  and  if  he 
has  exceeded  his  authority,  and  some  one  has  to  sufiFer,  it 
should  be  the  ones  who  intrusted  him  with  their  business, 
and  who  said  by  their  acts  that  he  could  be  relied  upon  to 
carry  out  their  intentions,  and  not  the  county,  which  is  not 
in  any  way  responsible  for  him.  The  law  provides  no  way 
by  which  the  county  can  summon  the  sureties  to  appear  and 
make  an  examination  of  the  bond  for  the  purpose  of  ascer- 
taining whether  all  the  private  understandings  between  the 
principal  and  the  sureties  have  been  carried  out;  and  yet, 
without  some  such  investigation  is  made,  under  the  appel- 
lants' theory,  there  would  be  so  many  pretexts  for  avoiding 
bonds  that  the  taking  of  such  obligations  would  be  little  less 
than  a  farce. 

On  the  other  hand,  the  sureties  have  it  in  their  power,  by 
the  observance  of  the  ordinary  rules  of  prudence,  to  see  that 
their  agreement  with  the  principal  is  expressed  in  the  bond 
that  is  filed.  Of  course,  if  there  is  anything  on  the  face  of 
the  bond  when  it  is  delivered  to  excite  the  suspicion  of  the 
obligee  that  the  bond  has  been  tampered  with,  or  sufficient  to 
put  a  prudent  person  on  his  guard,  he  ought  to  be  held  bound 
to  make  an  investigation  before  accepting  the  bond.  But  to 
hold  the  obligee  responsible  where  the  bond  is  good  on  its 
face,  and  where  he  has  no  notice  until  after  the  defalcation 
has  occurred,  is,  in  our  judgment,  not  only  wrong  in  princi- 
ple, but  is  also  opposed  to  the  great  weight  of  authority;  and 
a  brief  review  of  the  authorities  cited  by  the  appellants  will 
show  that  on  principle  they  nearly  all  sustain  this  view. 

Section  44  of  Murfree  on  Official  Bonds,  is  as  follows:  "If 
a  surety  executes  a  bond  and  delivers  it  to  the  principal  obli- 
gor upon  conditions  agreed  upon  between  them,  and  with  in- 
structions to  fill  blanks  or  procure  other  sureties,  he  makes 
•the  principal  obligor  his  agent,  and  is  bound  by  his  acts  done 
within  the  scope  of  his  apparent  authority.  Unless  the  obligee 
has  notice  of  the  conditions  and  instructions,  he  cannot  be 
bound  by  them.  The  surety  confides  in  the  principal,  the 
obligee  does  not." 
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Section  53  of  the  same  book  is  but  a  repetition  of  the  doc- 
trine announced  in  section  43,  viz.:  That  where  the  obligee 
has  notice  of  the  condition  it  cannot  recover  on  the  bond,  and 
that  it  is  the  duty  of  officers  intrusted  with  the  authority  to 
take  and  approve  official  bonds,  to  use  ordinary  care  and 
prudence  to  protect  the  security,  as  well  as  to  see,  in  the  in- 
terests of  the  public^  that  the  bond  is  valid,  and  the  security 
sufficient.  Section  756  states  the  English  rule  as  being  that 
the  alteration  is  fatal  to  the  validity  of  the  instrument,  "if 
made  after  execution,  and  while  ....  in  the  possession  or 
under  the  control  of  the  party  seeking  to  enforce  it,"  which 
does  not  afiFect  the  case  under  consideration.  Section  760 
cites  cases  sustaining  the  rule  that  the  validity  of  the  bond 
would  be  abrogated,  if  after  its  execution  one  of  the  signatures 
is  erased;  but  an  investigation  of  the  cases  cited  by  the  au- 
thority, which  are  also  the  cases  cited  by  appellants,  reveals 
the  discriminating  fact  that  there  was  sufficient  notice  given 
to  charge  the  obligee  with  the  duty  of  investigation.  Thus, 
in  Smith  v.  United  States,  2  Wall.  219,  tlie  court,  while  hold- 
ing the  surety  harmless,  also  in  the  argument  distinguished 
it  from  cases  where  no  notice  of  the  alteration  had  been  given 
to  the  obligee.  It  says,  im  stating  the  case:  "Materiality  of 
the  alteration  is  not  denied,  and  the  plaintiffis  admit  that  it  ia 
apparent  on  the  face  of  the  instrument." 

The  instrument  showed  on  its  face  that  it  had  been  signed 
by  one  Hoyne  as  surety,  but  that  his  name  had  been  erased 
after  the  execution  by  the  other  surety.  The  instrument  showed 
this  on  its  face,  and  the  judge  who  had  approved  the  bond 
testified  that  it  had  presented  the  same  appearance  when  it 
was  presented  to  him  for  approval.  The  court  also  says  it  is 
claimed  by  the  plaintiffs  that  "  it  left  the  liability  of  all  con- 
cerned precisely  as  it  would  have  stood  if  the  person  whose 
name  was  erased  had  only  promised  to  sign,  and  had  not  ful- 
filled his  engagement,"  which  is  the  case  at  bar,  and  which 
condition  of  things  the  court  in  that  case,  at  least  inferentially, 
holds  would  not  release  the  sureties.  In  State  v.  Craig,  58 
Iowa,  238,  the  surety  whose  name  was  afterwards  erased  had 
actually  signed  the  bond,  and  the  signature  itself  was  erased 
by  the  drawing  of  two  lines  through  it  with  purple  ink;  differ- 
ing from  this  case  in  the  two  essentials  of  being  actually 
signed,  and  in  the  notice  given  to  the  obligee.  McCramer  v. 
Thompson,  21  Iowa,  244,  was  a  case  where  a  promissory  note 
had  been  changed.     The  signing  had  been  actually  done,  and 


886  King  County  v.  Ferry.  [Wash. 

the  payee  had  notice.  The  distinguishing  feature  of  notice 
was  commented  upon  by  the  court,  for  it  said:  *'  When  pre- 
sented to  the  payee,  one  of  the  names  was  obliterated  or 

erased.     This  could  be  seen,  was  seen  and  talked  about 

The  note  then  being  in  this  condition,  he  was  put  upon  in- 
quiry. Thus  situated,  did  he  manifest  the  diligence  required 
by  law?" 

Thus  it  will  be  seen  that  the  decision  was  based  squarely 
on  the  ground  of  want  of  proper  inquiry  after  notice.  Hessell 
V.  Johnson,  63  Mich.  623,  6  Am.  St.  Rep.  334,  was  decided  on 
the  express  ground  that  sufficient  notice  had  been  given  to 
the  obligees  to  put  them  on  inquiry.  In  Sharp  v.  United 
States^,  4  Watts,  21,  28  Am.  Dec.  676,  the  act  of  Congress  au- 
thorized a  bond  with  two  or  more  sureties.  This  act  was 
recited  in  the  bond,  and  the  court  held  that  the  sureties  had 
a  right  to  believe  that  it  was  the  intention  of  all  the  parties 
that  the  bond  was  to  be  taken  in  strict  conformity  with  the 
act,  and  that  the  other  surety  whose  name  was  on  the  bond 
when  he  signed  would  also  execute  the  bond.  In  this  case, 
also,  the  government  had  notice  that  the  bond  had  not  been 
€xecuted  by  all  the  sureties  mentioned  in  the  bond. 

Allen  V.  Marney,  65  Ind.  399,  32  Am.  Rep.  73,  cited  by  ap- 
pellants, as  we  read  the  case,  squarely  sustains  the  rule  laid 
down  by  us  above.  There  the  court  decides  that  where  the 
surety  on  the  appeal  bond  intrusted  the  bond  to  the  principal, 
the  principal  becomes  the  agent  of  the  surety,  and  the  officer 
approving  the  bond  becomes  the  agent  of  the  other  party. 
The  sureties  were  discharged,  but  upon  the  ground  that  sufl&- 
cient  notice  had  been  given  by  the  appearance  of  the  instru- 
ment itself  to  put  the  obligee  upon  inquiry.  The  court  quotes 
approvingly  a  comment  by  Judge  Redfield,  in  note  to  York 
County  etc.  Ins.  Co.  v.  Brooks,  reported  in  3  Am.  Law  Reg., 
N.  S.,  402,  where  that  author,  in  a  review  of  this  subject, 
among  other  things,  says:  "That  one  who  signs  a  bond,  as 
surety,  upon  the  assurance  of  his  principal  that  he  shall  also 
have  other  responsible  cosureties,  which  are  never  procured 
and  the  bond,  nevertheless,  delivered,  is  deceived  and  de- 
frauded of  his  indemnity,  no  one  can  question.  But  whether 
he  shall  himself  bear  the  loss,  or  visit  it  upon  the  obligee,  is 
quite  a  different  question.  And  it  seems  to  us,  upon  prin- 
ciple, that  where  there  is  nothing  upon  the  face  of  the  paper 
indicating  that  other  cosureties  were  expected  to  become  par- 
ties to  the  instrument,  and  no  fact  brought  to  the  knowledge 
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of  the  obligee,  before  he  accepts  the  instrument,  calculated  to 
put  him  on  his  guard  in  regard  to  that  point,  and  which  would 
naturally  have  led  a  prudent  man,  interested  in  the  opposite 
direction,  to  have  made  inquiry  before  accepting  the  secu- 
rity, the  fault  cannot  be  said  to  rest  to  any  extent  upon  the 
obligee." 

In  Ward  v.  Churn,  18  Gratt.  801,  98  Am.  Dec.  749,  the 
same  distinction  as  to  notice  was  maintained,  the  court  say- 
ing: "  It  is  not  necessary  to  consider  this  question  in  respect 
to  instruments  which  are  apparently  on  their  face  complete 
and  perfect,  according  to  the  intention  of  the  parties.  It  is 
only  necessary  to  consider  it  in  reference  to  instruments  such 
as  that  in  the  present  case,  which  indicate  on  their  face  that 
they  are  not  complete,  and  that  it  was  intended  that  other 
eignatures  should  be  affixed." 

Fletcher  v.  Austin,  11  Vt.  447,  34  Am.  Dec.  698,  was  a  case 
where  the  names  of  the  obligees  [obligors?]  appeared  in  the 
body  of  the  bond,  who  did  not  execute  the  same,  and  the 
court  held  that  sufficient  to  put  the  obligee  on  inquiry  to  as- 
certain if  those  who  did  sign  had  consented  to  its  being  de- 
livered without  the  signatures  of  the  others.  In  Hagler  v. 
State,  31  Neb.  144,  28  Am.  St.  Rep.  514,  the  surety,  Moffitt, 
had  signed  the  bond  before  the  defendant  signed  and  exe- 
cuted it.  Moffitt's  name  was  afterwards  erased  by  drawing  a 
pencil  line  through  it.  The  court  said  that  the  alteration  of 
the  bond  was  such  as  to  attract  the  attention  of  the  reader, 
and  that  it  was  the  duty  of  the  officer  who  approved  it  to  de- 
cline to  accept  it  in  its  altered  condition.  The  court  in  con- 
cluding, says:  "  The  principle  established  by  the  adjudicated 
cases  is,  that  where  an  official  bond  is  altered  after  the  same 
has  been  signed,  but  before  its  delivery  and  approval,  by  the 
erasure  of  the  name  of  one  of  the  sureties  thereon,  and  the 
alteration  is  plainly  noticeable,  all  the  sureties  are  released 
who  had  no  knowledge  of  or  did  not  consent  to  the  alteration, 
nor  ratify  it,"  citing  the  cases  we  have  reviewed  above. 

In  Pawling  v.  United  States,  4  Cra^ich,  219,  the  obligee  had 
notice  of  the  fact  that  the  additional  securities  who  did  not 
sign  were  named  in  the  body  of  the  bond.  Linn  County  v. 
Farris,  52  Mo.  75,  14  Am.  Rep.  389,  is  a  very  meager  case, 
and  it  does  not  appear  from  the  opinion  whether  or  not  the 
bond  was  regular  on  its  face,  and  the  question  of  notice  is  not 
discussed.  But  that  case  is  criticised  in  State  v.  Potter,  63 
Mo.  212,  21  Am.  Rep.  440,  a  well-considered  case,  where  it 
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is  held  that  the  agreement  of  a  surety  with  his  principal 
that  the  latter  shall  not  deliver  a  bond  till  the  signature  of 
another  be  secured  as  a  cosurety,  will  not  relieve  the  surety 
of  his  liability  on  the  bond,  although  the  cosurety  is  not  ob- 
tained, where  the  obligee  takes  the  bond  without  notice;  and 
such  is  now  the  well-established  rule  in  Missouri. 

Linn  County  v.  Farris,  52  Mo.  75,  14  Am.  Rep.  389,  is  the 
only  case  cited  by  appellants  where  it  does  not  appear  that 
the  obligee  had  sufficient  notice  to  warn  him  that  the  agent 
of  the  sureties  had  exceeded  his  authority  by  changing  the 
conditions  agreed  upon  between  him  and  the  sureties,  sufl&- 
cient  to  put  him  upon  inquiry.  And  this,  we  think,  is  the 
only  logical  ground  upon  which  the  sureties  can  be  exon- 
erated at  all.  The  obligee  in  such  a  case,  having  notice  of 
the  fraud  perpetrated  upon  the  sureties,  should  be  estopped 
from  recovering  the  benefit  of  it.  But  if  no  such  notice  is 
given  to  the  obligee,  then  the  sureties  should  be  estopped  from 
transferring  the  burdens  resulting  from  loose  methods  of  busi- 
ness and  their  misplaced  confidence  in  unworthy  agents  to 
the  shoulders  of  others  who  are  in  no  way  to  be  blamed,  and 
who  have  been  in  no  way  instrumental  in  bringing  about  the 
loss. ; 

We  have  especially  reviewed  all  the  cases  cited  by  appel- 
lants, on  the  theory  that  they  have  presented  the  most  favor- 
able cases  that  can  be  found  tending  to  sustain  their  conten- 
tion. Some  of  the  old  English  authorities  sustain  the  doctrine 
contended  for  by  appellants  on  the  ground,  which  cannot  be 
disputed  as  an  abstract  proposition  of  law,  that  a  deed  or  in- 
strument under  seal,  to  be  binding,  must  be  in  writing,  signed, 
sealed,  and  delivered  by  the  parties,  and  that  if  any  change 
has  been  made  in  the  instrument  it  is  not  the  instrument 
which  the  parties  made,  and  that  if  it  is  given  to  another 
party  after  execution,  to  be  delivered  upon  certain  conditions 
being  performed,  it  is  simply  in  escrow.  But  as  we  have 
above  said,  this  ignores  the  doctrine  of  agency  in  cases  of 
this  kind,  and  does  not  really  conflict  with  the  principle  that 
these  confidential  conditions,  to  be  made  efi'ective,  must  be 
brought  to  the  notice  of  the  party  who  is  to  be  afi'ected  by 
them;  and  the  great  weight  of  modern  authority  sustains  the 
rule  laid  down  by  the  supreme  court  of  the  United  States  in 
Dair  v.  United  States,  16  Wall.  1,  that  a  bond,  perfect  upon 
its  face,  apparently  duly  executed  by  all  whose  names  appear 
thereto,  purporting  to  be  signed  and  delivered  without  a  stipu- 
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lation,  cannot  be  avoided  by  the  sureties  upon  the  ground  that 
they  signed  it  on  a  condition  that  it  should  not  be  delivered 
unless  it  was  executed  by  other  persons,  who  did  not  exe- 
cute it,  where  it  appears  that  the  obligee  had  no  notice  of 
such  condition,  and  there  was  nothing  to  put  him  upon 
inquiry  as  to  the  manner  of  its  execution,  and  that  he  had 
been  induced  upon  the  faith  of  such  bond  to  act  to  his  own 
prejudice.  Many  cases  have  gone  beyond  this  in  holding 
sureties  responsible,  but  few  if  any  of  the  modern  cases  have 
relaxed  the  rule  for  the  purpose  of  exonerating  them.  The 
rule  laid  down  in  Dair  v.  United  States,  16  Wall.  1,  was 
aflBrmed  by  the  supreme  court  of  the  United  States  in  Potter 
V.  United  States,  107  U.  S.  126,  the  court  there  holding  that 
the  surety  relied  upon  the  good  faith  of  the  principal;  that 
he  clothed  him  with  apparent  power,  and  that  he  is  in  equity 
estopped  from  claiming  as  against  the  government  the  bene- 
fit of  his  private  instructions  to  his  agent. 

The  case  of  State  y^  Peck,  53  Me.  284,  may  be  said  to  be  the 
leading  American  case  on  this  interesting  question,  and  a 
case  the  reasoning  of  which  has  since  been  closely  followed 
and  adopted  by  the  supreme  court  of  the  United  States.  The 
authorities  are  reviewed  with  discrimination  and  the  result 
announced  is  in  harmony  with  the  quotation  from  Chancellor 
Kent  that,  "  whoever  deals  with  an  agent  constituted  for  a 
special  purpose,  deals  at  his  peril,  when  the  agent  passes  the 
precise  limits  of  his  power,  though,  if  he  pursues  the  power 
as  exhibited  to  the  public,  his  principal  is  bound,  even  if  pri- 
vate instructions  had  still  further  limited  the  special  power." 
In  fact,  this  is  now  the  almost  universal  American  holding, 
the  later  cases,  in  many  instances,  directly  abrogating  the 
early  decisions.  Thus  the  doctrine  announced  in  People  v. 
Organ,  27  111.  29,  79  Am.  Dec.  391,  which  is  a  case  generally 
cited  to  support  the  theory  contended  for  by  appellants,  was 
substantially  overruled,  or  at  least  the  principles  upon  which 
it  was  based  were  overruled,  in  Smith  v.  Supervisors,  59  111. 
412;  Bartlett  v.  Board  of  Education,  59  111.  864;  Covistock  v. 
Gage,  91  111.  328;  and  in  Chicago  v.  Gage,  95  111.  598,  35  Am. 
Rep.  182,  in  an  opinion  reviewing  all  the  auihorities,  the  case 
of  the  People  v.  Organ,  27  111.  29,  79  Am.  Dec.  391,  was  spe- 
cially mentioned,  and  the  doctrine  on  which  it  was  based  was 
condemned  and  the  rule  announced  as  enunciated  in  State  v. 
Ffxk,  53  Me.  284. 

All  these  later  cases  are  based  upon  the  doctrine  of  Texira 
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V.  Evans,  referred  to  in  1  Anstr.  228,  a  case  which  to-day  is 
pretty  generally  conceded  to  sustain  principles  in  harmony 
with  public  policy,  and  the  application  of  which  compels  the 
burden  of  loss  to  fall  upon  the  party  who  by  his  actions  and 
by  the  apparent  authority  with  which  he  clothed  his  agent, 
lias  made  the  loss  possible.  The  following,  among  other  cases 
which  we  have  examined,  sustain  this  contention:  Brandt  on 
Suretyship  and  Guaranty,  sec.  603;  Inhabitants  etc.  v.  Hunt' 
ress,  53  Me.  89;  87  Am.  Dec.  535;  Cooper  v.  De  Mainvillef 
<Col.  App.  June  23,  1891)  27  Pac.  Rep.  86;  White  v.  Duggan, 
140  Mass.  18;  54  Am.  Rep.  437;  Mathis  v.  Morgan,  72  Ga. 
617;  53  Am.  Rep.  847;  Tidhall  v.  Halley,  48  Cal.  610;  Jordan 
V.  Jordan,  10  Lea,  124;  43  Am.  Rep.  294;  Taylor  County  v. 
King,  73  Iowa,  153;  5  Am.  St.  Rep.  666;  Hall  v.  Smith,  14 
Bush,  604;  Ordinary  v.  Thatcher,  41  N.  J.  L.  403;  32  Am. 
Rep.  225;  Cutler  v.  Roberts,  7  Neb.  4;  29  Am.  Rep.  371;  State 
V.  Pepper,  31  Ind.  76;  Butler  v.  United  States,  21  Wall.  272; 
Nash  V.  Fugate,  24  Gratt.  202;  18  Am.  Rep.  640;  Trustees  v. 
Sheik,  119  111.  579;  69  Am.  Rep.  830;  Harvey  v.  State,  94  Ind. 
161;  Lucas  v.  Owens,  113  Ind.  521;  Carroll  County  v.  Rug- 
gles,  69  Iowa,  269;  58  Am.  Rep.  223;  Belloni  v.  Freeborn,  63 
N.  Y.  383;  Fullerton  v.  Sturges,  4  Ohio  St.  535;  Western  etc. 
Ins.  Co.  V.  Clinton,  66  N.  Y.  326;  Mechem  on  Public  Officers, 
see.  279,  and  authorities  there  cited. 

In  fact,  the  rule  not  only  rests  securely  upon  the  law  of 
agency,  which  makes  the  principal  responsible  for  the  acts  of 
his  agent,  regardless  of  private  understandings,  when  he  has 
held  the  agent  out  to  the  world  as  possessing  general  powers 
over  the  matter  in  hand,  but  it  also  rests  on  the  equitable 
doctrine  that  where  two  innocent  parties  suffer,  the  injury 
must  be  sustained  by  the  one  who  put  it  in  the  power  of  an- 
other to  do  the  injury.  And  for  these  reasons  it  ought  to  be, 
and  is  almost  universally,  sustained. 

But  there  is  another  proposition  raised  in  this  case  that  is 
vastly  more  troublesome.  Under  the  law  existing  at  the 
time  Hill  was  elected  and  at  the  time  the  bond  was  executed, 
the  treasurer's  term  of  office  expired  on  the  first  Monday  in 
January,  1887,  but  on  February  4,  1886,  by  legislative  enact- 
ment, his  terra  of  office,  in  common  with  the  other  county 
officers  in  the  county,  was  extended  to  the  first  Monday  in 
March,  1887. 

It  appears  from  the  testimony,  and  is  so  found  by  the 
oourt,  that  twenty-two  thousand  sixty-four  dollars  and  thirty- 
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four  cents  of  the  amount  of  delinquency  came  into  his  hands 
after  the  first  Monday  of  January,  1887,  and  the  contention 
of  appellants  is  that  the  sureties  in  any  event  are  not  respon- 
sible for  that  amount;  that  the  sureties  of  an  officer,  who  is 
chosen  periodically  and  to  hold  an  office  until  his  Buccessor 
is  chosen  and  qualified,  are  bound  for  the  period  only  for 
which  the  officer  was  chosen. 

The  importance  of  this  case,  not  only  as  it  affects  the  rights 
of  the  sureties,  but  as  affecting  the  public  in  the  administra- 
tion of  the  different  departments  of  the  government,  and  the 
necessity  of  guarding  the  public  funds  as  far  as  is  consistent 
with  private  rights,  have  led  us  to  an  extended  investigation 
of  the  authorities  bearing  on  the  subject,  and  we  have  exam- 
ined them  both  with  reference  to  number  and  cogency  of  rea- 
soning. The  authorities  cannot  be  reconciled,  some  courts 
holding  that  the  bond  is  made  in  contemplation  of  the  law, 
and  must  be  construed  with  reference  to  the  law  governing 
the  office,  and  where  the  law  provides  that  the  term  of  office 
shall  continue  until  the  successor  is  elected  and  qualified, 
which  is  the  law  governing  this  case,  that  the  bond  is  given 
not  only  for  the  statutory  term,  but  for  the  further  time  which 
may  elapse  between  the  end  of  the  expressed  statutory  term 
and  the  time  when  the  successor  is  elected  and  qualified; 
that  the  law  becomes  incorporated  into  the  bond;  that  the 
sureties  are  bound  to  know  that  his  right  to  the  office  may 
extend  beyond  the  year,  and  that  this  possible  extension  is 
taken  into  consideration  and  provided  for  in  the  bond.  Such 
is  the  doctrine  of  State  v.  Berg,  50  Ind.  502;  Commonwealth  v. 
Drewry,  15  Gratt.  1;  Pickering  v.  Day,  3  Houst.  474;  95  Am. 
Dec.  291;  State  v.  Kurtzeborn,  78  Mo.  98;  Thompson  v.  State, 
37  Miss.  518;  McAfee  v.  Russell,  29  Miss.  84;  Hughes  v.  Smith, 
5  Johns.  168;  People  v.  Beach,  77  111.  52;  Kindle  v.  State,  7 
Blackf.  589;  Exeter  Bank  v.  Rogers,  7  N.  H.  21;  State  v. 
Daniels,  6  Jones,  444. 

Some  of  these  are  cases  arising  on  official  bonds,  and  some 
of  them  on  bonds  of  corporation  officers,  and  there  have  been 
attempts  by  some  courts  holding  the  opposite  doctrine  to  dis- 
criminate them.  But  while  there  may  be  discriminating  cir- 
cumstances in  some  of  them,  they  are  all  decided  on  the  same 
general  principles  enunciated  above,  and  generally  rely  on 
the  same  early  cases  to  sustain  them,  and  must  therefore  b« 
conceded  to  logically  sustain  respondent's  position. 

But  after  a  great  deal  of  deliberation,  and,  we  must  admit, 
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some  hesitation,  we  are  constrained  to  adopt  the  opposite 
view,  which  is  amply  sustained  by  authority  and  we  think 
by  better  reasoning.  No  consideration  of  the  interests  of  th& 
public  will  justify  a  court  in  extending  by  construction  the 
obligation  of  a  citizen  under  his  contract  beyond  the  scope 
of  its  natural  import.  The  contract  which  embodies  this 
obligation,  like  any  other  contract,  must  be  construed  to  give 
effect  to  the  intention  of  the  parties,  and  that  intention  is  to 
he  gathered  from  the  language  employed  and  the  circum- 
stances surrounding  the  execution  of  the  instrument.  Now, 
what  were  the  circumstances  surrounding  the  execution  of 
this  bond,  and  what  length  of  time  would  these  bondsmen 
naturally  think  they  were  contracting  with  reference  to? 
The  correct  answer  to  the  last  question  determines  their  lia- 
bility. There  need  be  no  artificial  rules  of  law  applied.  It 
is  a  simple  question  of  intention  gathered  from  the  language 
of  the  contract,  read  in  the  light  of  the  surrounding  circum- 
stances. 

At  the  time  this  bond  was  given  the  term  of  office  of  the 
treasurer  as  provided  by  law  was  two  years.  It  is  argued 
that  the  bondsmen  entered  into  their  obligation  in  view  of 
the  possible  modification  of  their  liability  by  the  legislative 
assembly,  and  with  notice  that  the  legislature  would  have  a 
right  to  continue  the  incumbent  in  office  beyond  the  term  for 
which  he  was  elected.  So  far  as  the  first  proposition  is  con- 
cerned, the  legislature  would  not  have  any  right  to  pass  a 
law  that  would  change  the  terms  of  the  contract  or  in  any 
way  impair  its  obligation;  and  so  far  as  the  second  proposi- 
tion is  concerned,  while  the  sureties  might  be  held  to  take 
notice  that  the  legislature  could  extend  the  term,  they  would 
not  be  required  to  take  notice  that  the  legislature  in  such  an 
event  would  make  no  provision  for  the  giving  of  a  bond  by 
the  treasurer  for  the  extended  term.  The  sureties  had  a 
right  to  take  notice  of  the  law  as  it  existed,  and  to  contract 
with  reference  to  the  law  as  it  existed;  that  is,  the  law  which 
would  naturally  be  in  their  minds  when  they  entered  into 
the  contract.  And  the  idea  that  they  would  at  such  a  time 
enter  into  a  speculative  calculation  of  what  the  law  might  be 
in  the  future,  and  shape  their  contract  with  reference  to  such 
possible  change,  is  a  strained  one. 

The  law  at  that  time  made  the  office  one  of  a  definite  terra; 
that  term  was  two  years;  and  the  sureties  had  a  right  to, 
and  no  doubt  did,  take  that  law  into  consideration,  and  that 
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was  the  law  that  was  imported  into  their  contract.  There  is 
no  doubt  that  the  central  idea  was  that  the  term  was  for  two 
years.  This  was  the  law;  this  was  the  ordinary  state  of 
afifairs  and  the  ordinary  time  for  which  bonds  for  county  offi- 
cers were  given.  A  man  might  willingly  go  on  [a  bond  for 
two  years  who  would  hesitate  or  absolutely  refuse  to  go  on  for 
a  longer  period.  So  far  as  the  term,  "  until  his  successor  is 
elected  and  qualified,"  is  concerned,  while  it  might  have  great 
significance  when  applied  to  the  officers  of  private  corpora- 
tions, it  can  have  none  here,  for  the  law  provides  when  the 
officer  elect  shall  qualify,  and  if  he  does  not  qualify  within 
the  time  prescribed  the  commissioners  can  declare  his  office 
forfeited,  and  appoint  another  officer.  Many  of  the  courts 
hold  that  the  bond  will  remain  in  force  for  a  reasonable  time, 
a  sufficient  time  in  case  of  accident,  surprise,  or  emergency 
to  permit  the  authorities  to  provide  for  other  security;  but 
there  is  no  question  of  reasonable  time  in  this  case. 

In  this  instance,  when  the  term  of  office  for  which  the  bond 
was  given  had  expired,  another  bond  should  have  been  re- 
quired, and  if  the  authorities  have  neglected  their  duty,  or 
the  legislature  has  inadvertently  failed  to  make  provision  for 
a  proper  bond,  it  is  inequitable  and  unjust  to  make  the  sure- 
ties for  the  original  terra  responsible  for  such  neglect  and  in- 
advertence. It  is  well  said  in  many  of  the  cases  that  if  the 
sureties  can  be  held  responsible  for  two  months  longer  than 
the  stated  term,  they  can  be  held  for  two  years,  or  for  any 
indefinite  term,  and  no  such  construction  can  be  placed  upon 
this  bond  without  doing  violence  not  only  to  the  language 
of  the  bond  itself  but  to  the  spirit  of  the  law  which  provides 
for  it.  But  it  is  stated  that  the  language  of  this  bond  is 
peculiar,  inasmuch  as  the  bond  states  when  the  term  of  office 
commenced,  but  does  not  state  when  it  ends,  and  further  pro- 
vides that  it  shall  remain  in  effect  "while  he  shall  act  as  such 
county  treasurer  under  such  election."  We  do  not  think 
there  is  any  substantial  difference  between  this  and  the  ordi- 
nary bond. 

At  the  time  the  bond  was  given  the  treasurer's  term  of 
office  expired  on  the  first  Monday  in  January,  and  the  sure- 
ties must  be  presumed  to  have  contracted  with  reference  to 
the  law  at  that  time,  and  that  they  had  that  time  in  mind 
when  they  used  the  words,  "under  such  election,"  and  not 
the  time  that  he  was  acting  under  the  subsequent  act  of  the 
legislature.     In  other  words,  they  are  presumed  to  have  con- 
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traded  with  reference  to  laws  passed  antecedent  to  the  dato 
of  the  bond,  and  it  is  almost  universally  held  that  expressions 
of  this  kind  in  bonds  will  not  be  construed  beyond  the  lia- 
bility imposed  by  the  law,  unless  it  is  clearly  and  explicitly 
made  manifest  that  the  sureties  intended  that  their  obligation 
should  reach  beyond  the  term  prescribed  by  the  law,  where 
the  term  is  definite. 

In  Peppin  v.  Cooper,  2  Barn.  &  Aid.  431,  where  the  oflBce  of 
collector  under  the  act  of  parliament  was  an  annual  office, 
and  the  bond,  after  reciting  the  appointment  of  H.  W.  to  be 
collector  under  the  act,  was  continued  "  for  the  due  collection 
by  H.  W.  of  the  rates  and  duties  at  all  times  thereafter,"  it 
was  held  that  the  due  collection  of  the  rates  for  one  year  was 
a  compliance  with  the  conditions  of  the  bond.  So  in  Lord 
Arlington  v.  Merricke,  2  Saund.  411,  the  general  terms  were 
construed  to  be  restricted  by  the  recital  stating  an  appoint- 
ment for  a  specified  time.  In  the  case  of  the  Liverpool  Water 
Works  Co.  V.  Atkinson,  6  East,  507,  the  subsequent  stipulation 
of  the  bond  was,  "  during  the  continuance  of  his  employment 
and  so  long  as  he  should  continue  to  be  employed."  These 
words  were  held  not  to  extend  the  responsibility  beyond  the 
term.  And  as  sustaining  the  proposition  that  when  the  office 
is  in  fact  for  a  specified  term,  although  not  so  recited  in  the 
bond,  still  the  bond  only  covers  the  term  specified,  we  cite 
Wardens  etc.  v.  Bostock,  2  Bos.  &  P.  N.  R.  175;  and  Hassell  v. 
Long,  2  Maule  &  S.  363,  and  such  we  think  is  the  universal 
English  holding;  and  while  this  bond  does  not  recite  the  end- 
ing of  the  term,  it  recites  the  commencement  of  the  term,  and 
is  as  much  a  reference  to  the  term  that  existed  as  if  it  had 
been  more  minutely  described. 

One  of  the  earliest  cases  decided  in  the  United  States  was 
Bigelow  v.  Bridge,  8  Mass.  275.  The  bond  in  that  case  was  as 
follows:  "The  condition  of  this  obligation  is  such  that,  whereas 
the  above-bounden  Ebenezer  Bridge  is  chosen  treasurer  of  the 
said  county  of  Middlesex,  and  hath  taken  upon  him  that 
trust;  now,  therefore,  if  the  said  Ebenezer  Bridge  shall  faith- 
fully discharge  the  duties  of  the  office  of  treasurer  of  said 
county,  and  account  for  all  sums  of  pioney  which  he  shall 
receive  for  the  use  of  the  said  county,  then  this  obligation 
shall  be  void,  otherwise  to  remain  in  full  force." 

The  provision  of  the  statute  of  Massachusetts  at  that  time 
was  substantially  like  ours,  viz.:  That  "  the  county  treasurer 
shall  continue  in  the  said  office  for  the  term  of  one  year  and 
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until  some  other  person  shall  be  chosen  and  qualified,"  with 
a  provision  for  an  annual  election.  It  will  be  observed  that 
the  bond  was  absolutely  without  limit  as  to  time,  and  if  liter- 
ally construed  its  obligatory  force  would  have  been  indefinitely 
extended ;  but  the  court  held  the  bond  good  only  for  the  year, 
and  in  lendering  the  opinion,  after  referring  to  the  statute, 
said:  "  But  the  choice  of  county  treasurer  being  by  that  stat- 
ute annual,  it  is  apparent  that  the  bond  required  by  it  waft 
intended  for  the  protection  of  the  public  so  long  only  as  the 
person  chosen  should  continue  in  office  in  virtue  of  such  elec- 
tion." 

The  securities  of  an  officer  appointed  for  a  limited  time  are 
only  liable  for  his  oflficial  acts  during  the  term  for  which  he 
was  appointed:  Moss  v.  State,  10  Mo.  338;  47  Am.  Dec.  116. 

The  same  doctrine  is  announced  in  State  Treasurer  v.  Mann, 
34  Vt.  371;  80  Am.  Dec.  688;  Welch  v.  Seymour,  28  Conn.  387; 
United  States  v.  Kirkpatrick,  9  Wheat.  720;  Chelmsford  Co.  v. 
Demarest,  7  Gray,  1;  Wappello  County  v.  Bigham,  10  Iowa,  39; 
74  Am.  Dec.  370;  Dover  v.  Twomhly,  42  N.  H.  59;  Kingston 
Mut.  Ins.  Co.  V.  Clark,  33  Barb.  196;  Patterson  v.  Inhabitants 
etc.  Freehold,  38  N.  J.  L.  255;  Miller  v.  Stewart,  9  Wheat.  680, 
and  many  other  cases  too  numerous  to  enumerate  and  all 
based  upon  the  doctrine  announced  in  the  English  cases  we 
have  cited,  and  the  case  of  Bigelow  v.  Bridge,  8  Mass.  275. 

There  is  some  contention  in  this  case  as  to  what  the  rule  is 
in  California.  In  People  v.  Aikenhead,  5  Cal.  106,  it  was  de- 
cided that  the  sureties  on  the  bond  of  an  officer  for  one  term 
should  not  be  liable  for  any  act  done  by  him  after  election  ta 
a  second  term:  Brown  v.  Lattimore,  17  Cal.  93,  was  on  a  dead 
level  with  the  case  at  bar.  Brown  was  elected  for  two  years 
and  gave  a  bond  for  the  performance  of  his  duties  for  the 
period  for  which  he  was  elected,  and  until  the  election  and 
qualification  of  his  successor.  Under  the  law  in  force  at  the 
time  his  bond  was  given,  his  terra  would  have  expired  on  the 
first  Monday  in  October,  1859,  but  the  legislature  extended 
his  term  to  the  first  Monday  in  Janua'ry,  1860.  It  was  held 
that  the  sureties  were  not  responsible  for  the  official  conduct 
of  the  treasurer  during  the  time  for  which  the  term  was  ex- 
tended; that  the  legislature  had  no  power  to  extend  their  lia- 
bilities beyond  the  prescribed  term  of  the  contract.  Said  the 
court:  "  They  were  to  be  bound,  it  is  true,  until  the  qualifica- 
tion of  a  successor,  but  if  the  legislature  had  not  interposed 
the  period  of  liability  would  have  been  terminated  by  Bucb 
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qualification  on  the  first  Monday  in  October,  1859.  So  far  as 
they  are  concerned  the  effect  of  the  extension  was  to  create  a 
new  term  to  commence  at  that  time  and  continue  until  the 
first  Monday  in  January,  1860.  For  the  conduct  of  the  treas- 
urer during  this  term  they  did  not  undertake  to  be  responsible 
and  cannot  therefore  be  held." 

And  the  decision  was  based  on  the  principles  enunciated 
in  People  v.  Aikenhead,  5  Cal.  106.  But  it  is  contended  by 
appellants  that  Brown  v.  Lattimore,  17  Cal.  93,  has  been  over- 
ruled in  Placer  County  v.  Dickerson,  45  Cal.  12,  and  Fresno 
Enterprise  Co.  v.  Allen,  67  Cal.  505.  Brown  v.  Lattimore  was 
not  referred  to  in  Placer  County  v.  Dickerson,  and  we  do  not 
think  it  was  the  intention  of  the  court  to  overrule  it  or  to 
overrule  any  principles  announced  in  it.  The  latter  case 
was  not  a  case  where  a  new  term  was  created  by  the  legisla- 
ture, which  was  the  point  decided  in  Brown  v.  Lattimore,  but 
it  was  a  case  where  the  incumbent  refused  for  one  day  to 
turn  the  office  over  to  his  successor.  It  was  by  the  unlawful 
act  of  the  principal  that  he  held  the  additional  day,  and  the 
court  said  that  the  responsibility  of  the  defendants  for  the 
official  acts  of  the  treasurer,  under  the  circumstances,  was 
the  same  as  though  the  latter  had,  by  the  expiration  of  his  term, 
continued  in  the  office  pending  proceedings  by  quo  warranto 
to  oust  him  from  it,  and,  in  that  case,  their  liability  would  be 
unquestionable.  Fresno  Enterprise  Co.  v.  Allen  decided  that 
the  obligations  of  the  bond  in  that  case,  which  was  a  private 
corporation,  could  not  be  extended,  and  it  based  its  decision 
on  Bigelow  v.  Bridge  and  Hubert  v.  Mendheim,  64  Cal.  213. 
By  referring  to  Hubert  v.  Mendheim,  it  will  be  found  that  the 
court  decided  that  an  official  bond  is  given  for  and  has 
reference  to  a  particular  official  term,  and  the  demurrer  to 
the  complaint  in  that  case  was  sustained  because  it  did  not 
state  that  the  breach  occurred  during  such  term;  and  the 
doctrine  announced  in  State  v.  Aikenhead,  5  Cal.  106,  and 
Brown  v.  Lattimore,  17  Cal.  93,  was  approved  and  reaffirmed. 
The  case  of  Priet  v.  De  La  Montanya,  85  Cal.  148,  does  not 
undertake  to  change  the  rule,  so  that  Brown  v.  Lattimore, 
must  be  considered  the  settled  law  in  California. 

We  think  there  is  nothing  in  the  bond  in  this  caso  to  take 
it  out  of  the  rule  announced  in  the  cases  we  have  cited,  and, 
as  said  by  the  supreme  court  of  California,  quoted  above,  that 
as  to  these  sureties  the  extended  term  was  a  new  term  for 
which  they  are  in  no  way  responsible. 
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We  have  examined  the  cases  cited  by  respondent  which 
hold  that  where  additional  duties  are  imposed  upon  the 
oflBcer,  as,  for  instance,  where  additional  funds  are  made  by 
law  to  come  into  his  hands,  that  the  sureties  were  held  re- 
sponsible for  the  safe  keeping  of  such  funds.  But  an  entirely 
different  principle  is  involved  in  such  cases,  and  they  can 
have  no  bearing  on  the  case  at  bar.  Neither  can  the  po- 
sition  of  the  respondent  be  controverted,  that  the  legislature 
has  constitutional  authority  to  change  the  statutory  term 
of  oflBce;  but  that  authority  does  not  carry  with  it  the  right 
to  extend  the  operations  of  a  contract  or  change  its  liabili- 
ties. 

Whether  or  not  the  respondent's  contention  be  correct, 
that  the  plea  of  non  est  factum  does  not  put  in  issue  the  ques- 
tion of  the  alteration  of  the  bond,  is  not  now  necessary  to  de- 
termine. But  we  are  of  the  opinion  that  even  under  the  code 
practice  the  answer  in  this  case  is  sufficient  to  raise  the  ques- 
tion of  defendant's  liability  during  the  extension  of  the  term. 
Some  strong  cases  are  cited  by  respondent  from  Indiana,  but 
those  decisions  are  based  on  a  sweeping  statute,  which  pro- 
vides that,  *'  all  defenses,  except  the  mere  denial  of  the  fact 
alleged  by  the  plaintiff,  shall  be  pleaded  specially." 

The  extreme  length  of  this  opinion  renders  impracticable 
an  extended  review  and  analysis  of  the  authorities  on  this 
question,  but  when  once  we  recognize  the  legal  proposition 
that  the  obligations  of  the  bond  do  not  reach  to  the  extended 
term,  the  court  will  take  notice  of  the  statutory  law  which  is 
a  general  one,  and  would  not  allow  on  its  own  motion  a  judg- 
ment for  the  defalcation  occurring  during  that  time,  even  if 
the  defendant  did  not  answer  at  all,  any  more  than  it  would 
allow  judgment  for  defalcation  during  two  terms  of  the  officer, 
when  the  complaint  showed  on  its  face  that  the  action  was  on 
a  bond  given  for  one  term.  In  other  words,  the  plaintiff  could 
not  take  judgment  for  more  than  its  complaint  showed  it  was 
entitled  to  under  the  law. 

The  respondent  argues  that  even  if  the  court  should  hold 
that  these  matters  could  be  admitted  under  this  plea,  that 
they  are  bad  pleas  because  they  are  joint  pleas,  and  are  no 
defense  to  some  of  the  defendants,  and  being  joint  pleas  and 
bad  as  to  some  they  are  bad  as  to  all.  That  principle  has  no 
application  to  this  case,  for  we  hold  that  none  of  the  defend- 
ants can  be  held  responsible  in  this  action  for  defalcations 
occurring  during  the  extended  term.     The  principal  is  no 
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doubt  responsible  in  a  proper  action,  but  this  is  an  action  on 
a  joint  bond,  and  the  liability  of  all  the  parties  to  the  bond, 
BO  far  as  the  bond  itself  is  concerned,  terminates  at  the  samo 
time. 

We  have  examined  other  errors  alleged  by  the  appellants, 
but  do  not  sustain  them. 

Considering  the  time  that  has  been  devoted  to  this  case, 
both  in  this  court  and  the  court  below,  and  the  great  amount 
of  costs  which  a  new  trial  would  necessarily  involve,  we  deem 
it  advisable,  under  the  authority  conferred  on  this  court  by 
section  1429  of  the  Code  of  Procedure,  to  decree  that,  if  the 
respondent  within  thirty  days  from  the  filing  of  this  opinion, 
shall  file  with  the  clerk  of  this  court  its  agreement  to  remit 
the  sum  of  twenty-two  thousand  sixty -four  dollars  and  thirty- 
four  cents  from  the  judgment  of  twenty-nine  thousand  one 
hundred  forty-three  dollars  and  sixty  cents,  obtained  by 
it  in  the  court  below,  the  remainder  will  be  allowed  to  stand; 
but  upon  its  failure  so  to  agree,  the  judgment  will  be  reversed 
and  the  cause  remanded  for  a  new  trial.  The  appellants  will 
in  any  event  recover  their  costs  of  this  appeal. 

Anders,  Stiles,  and  Scott,  JJ.,  concur. 

HoYT,  J.,  not  sitting.  

Otfioial  Bonds  —  Eftbot  ov  Alteration  nr.  —  When  an  official  bond 
ia  altered  after  signing,  but  before  delivery  and  approval,  by  the  erasure  of 
the  name  of  one  of  the  sureties,  and  the  alteration  is  plainly  noticeable,  all 
the  safeties  are  released  who  had  no  knowledge  of,  or  did  not  consent  to  the 
alteration,  nor  ratify  it:  Hagler  v.  State,  31  Neb.  144;  28  Am.  St  Rep.  614, 
and  note;  State  v.  Allen,  69  Miss.  508;  30  Am.  St.  Rep.  563,  and  note. 

OinoiAL  Bonds.  — Liabilttt  or  Subkties,  whbn  Cbasks:  See  extended 
note  to  Crawn  v.  Commonwealth,  10  Am.  St.  Rep.  845,  856.  Where  an  offi- 
eer  has  an  office  for  a  definite  term,  and  gives  a  bond  for  his  good  behavior 
during  that  term,  and  until  the  appointment  of  his  successor,  the  bond  does 
not  extend  until  the  actual  appointment  of  the  successor,  but  only  to  a  rea- 
sonable time  for  snch  appointment:  Mayor  v.  Crowell,  40  N.  J.  L.  207;  29 
Am.  Rep.  224,  and  note.  And  so  a  bond  for  the  good  behavior  of  an 
officer  holding  office  for  a  fixed  term,  and  until  "another"  officer  is  appointed, 
is  not  in  force  after  the  reappointment  of  such  original  officer:  Citizens'  Loan 
Au'n  V.  Nugent,  40  N.  J.  L.  215;  29  Am.  Rep.  230. 
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AoKSOWLSna'uvsT  of  deeds  before  notary  who  Is  a  nominal  party  thereto^ 

814. 
Admiraltt,  contract  to  repair  a  vessel  is  a  maritime  contract,  309. 

jurisdiction  of  state  courts  to  enforce  liens  against  vessels,  310. 

maritime  contracts,  lieus  upon,  created  by  state  statutes,  309. 
Animals,  impounding  statutes,  validity  of,  862. 
AssiQNMENT  of  future  earnings,  245. 

of  future  wages  or  salary  of  public  officers,  245. 
AssiONMENT  yoR  CREDITORS,  preferences  in,  856. 

preferences  valid  in  state  where  made  will  be  sustained  in  other  states 
656. 
Attachment,  dissolution  of,  and  its  consequences,  877. 
Attorney  and  Client,  privileged  communications  between, [what  are,  261. 

Banks  and  Banking,  deposit  of  money  in  name  of  another,  effect  of,  220- 

224. 
Broker  acting  for  both  buyer  and  seller,  and  receiving  commissions  from 

both,  328. 

Collateral  Securities,  acceptance  of  less  than  amount  due  in  payment 

of,  744. 
diligence  must  be  exercised  in  collecting,  744. 
Ck)MMON  Carrier,  adverse  claims  being  made  to  property,  the  carrier  may 

compel  an  interpleader,  734,  735. 
burden  of  proof  when  goods  have  been  delivered  to  third  person  claim- 

ing  to  be  the  true  owner,  733,  734. 
conversion  by,  of  goods  by  delivery  to  claimant  who  does  not  prove  to 

be  the  owner,  734. 
oonversion  by,  of  goods  by  refusal  to  deliver  them  to  the  true  owner, 

734. 
conversion,  not  guilty  of  by  receiving  property  from  person  in  apparent 

possession,  735. 
delivery  by,  of  goods  to  the  true  owner  wiien  excuses  delivery  to  ship- 
per or  consignee,  731 . 
delivery  of  goods  before  notice  of  adverse  claim,  734. 
delivery  of  goods  to  person  claiming  to  be  true  owner,  burden  of  proof 

of  ownership,  733. 
delivery  of  goods,  when  excused  by  their  seizure  under  legal  process, 

734. 
demand  for  goods  by  person  claiming  to  be  the  owner,  right  of  the  oa^ 

rier  to  time  to  investigate,  734. 
899 
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Common  Carrier,  duty  of  to  deliver  goods  to  true  owner  though  receivecl 
from  another  person,  734. 

legal  process,  connivance  of  carrier  la  seizure  of  goods  ouder,  735. 
legal  process,  duty  of  carrier  to  notify  owner  of  seizors  of  goods  under, 

735. 
legal  process,  if  regular  on  its  face,  justifies  carrier  in  surrendering  pos< 

session  of  goods,  736. 
legal  process,  seizure  of  goods  under,  when  exonerates  carrier  from  li** 

bility,  735. 
legal  process,  surrender  of  goods  to  officer  having  no  authority  to  tak* 

them  does  not  relieve  carrier,  736. 
officer,  delivery  of  goods  to  must  be  justified  by  legal  process,  736. 
shipper  of  goods,  when  may  not  complain  of  their  delivery  to  the  tm« 

owner,  731,  732. 
title  of  third  person  cannot  be  urged  by  carrier  against  shipper,  731, 

732. 
true  owner  of  goods  may  compel  delivery  of  them  though  carrier  rd> 
ceived  them  from  another  person,  734. 
CoNrusiON  07  Goods,  doctrine  of,  512. 
Consideration,  meritorious,  defined,  191. 

Contracts,  for  sale  of  goods  to  be  delivered  in  the  future,  when  iUega], 
564. 
to  procure  legislation,  invalidity  of,  615. 
Conveyances,  voluntary,  when  fraudulent  and  void,  402. 
OORFOBATIONS,  agents,  authority  of,  when  may  be  inferred,  822. 

agents  of,  by  what  means  may  be  appointed  or  authorized  to  act,  822. 
agents  of  can  have  no  authority  to  do  acta  in  excess  of  the  corporate 

powers,  822. 
foreign,  conditions  which  may  be  exacted  of  for  permission  to  do  bust* 

ness  within  the  state,  160. 
foreign,  when  subject  to  the  jurisdiction  of  our  courts,  293. 
pledgee's  right  to  vote  stock,  644. 
Ceeditor's  Bill,  judgment  at  law,  when  not  necessary  to  support,  850. 

Damages,  exemplary  for  acts  of  agents,  761. 

Deed,  acknowledgment  of  before  a  party  thereto,  814. 

conflict  between  granting  and  habendum  clauses  of,  16i. 

reservation  repugnant  to  the  granting  clause,  179. 
DwiNiTiON  of  direct  and  consequential  results,  846. 

of  domicile,  313. 

of  heirs,  751. 

of  libel,  639. 

of  meritorious  consideration,  191. 

of  promissory  notes,  105. 

of  wagers,  703. 
Divorce,  admissions  or  confession  of  husband  or  wife'aa  evidence  In  aotlona 
for,  482. 

alimony,  alteration  of  after  decree  of  divorce  has  been  entered,  64. 

confessions  of  paramour,  admissibility  of,  482. 

procured  in  another  state,  when  valid,  254. 

testimony  of  the  parties,  to  what  extent  must  be  corroborated,  482. 
Domicile,  definition  of,  313. 

how  acquired  and  abandoned,  314. 
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Easements,  notice  of  existence  of,  from  what  inferred.  708. 
of  light  and  air,  whether  may  be  implied,  709. 
purchase,  when  taken  subject  to,  708,  709. 
reservation  of,  in  favor  of  grantor  is  not  implied  unless  the  easement  !■ 

necessary,  708. 
will  be  implied  more  readily  in  favor  of  grantee  than  of  grantor,  708. 
Estoppel  of  husband  to  urge,  for  the  purpose  of  avoiding  his  conveyance, 
that  he  was  married,  871. 
of  wife  living  outside  the  state  to  urge  her  rights  against  persons  deal- 
ing with  the  husband  in  ignorance  of  the  marriage,  871. 
EviDBNCB,  declarations  of  officers  of  corporation,  when  admissible  against^ 

530. 
ExsuPTiON  TBOM  ExEonTiON,  agreements  to  waive,  133. 

garnishment  proceedings  cannot  deprive  debtor  of  benefit  of,  78. 
See  Homestead. 

Factors,  sales  by  contrary  to  instructions,  766. 
Fraudulent  Conveyances,  burJen  of  proof  respecting,  402, 

burden  of  proof  respecting,  when  shifts,  402. 

circumstances  putting  purchaser  on  inquiry,  397. 

consideration,   payment  of   will  not  protect  purchaser  having  gnfltj 
knowledge,  398,  390. 

consideration  for,  inadequacy  of,  395. 

creditor  taking  in  payment  of  debt,  396. 

creditor  taking  property  in  payment  of  debt  must  not  nnneceasarily  in- 
jure other  creditors,  397. 

creditor's  right  to  accept  in  payment  of  his  debt,  396,  397. 

creditor's  right  to  secure  himself,  396,  397. 

creditors,  priority  which  one  may  lawfully  gain  over  the  other,  397. 

evidence,  direct  or  affirmative  proof  of  fraud  is  not  required,  400,  401. 

evidence,  what  sufficient  to  show  punjhaser's  guilty  participation  in, 
400. 

guilty  knowledge  of  purchaser  which  will  avoid,  398. 

innocent  purchaser  under  is  protected,  395. 

insolvency  of  grantor  does  not  make  his  conveyance  frandnlent,  398. 

joinder  of  plaintififa  in  actions  to  set  aside,  775. 

knowledge  of  facts  sufficient  to  put  purchaser  on  inquiry,  399-402. 

known  insolvency  of  grantor  does  not  charge  purchaser  with  notice  of 
fraudulent  purpose  of,  396. 

notice  of  unlawful^urpose,  what  sufficient  to  charge  purchaser  with,  399. 

participation  by  purchaser  in  purpose  of,  from  what  may  be  inferred, 
898. 

participation  by  purchaser  in  unlawful  motive  of,  398. 

parties  defendant  in  actions  to  set  aside  i^eed  not  include  persons  hav- 
ing no  interest  in  the  property,  776. 

presumption  of  fraud  from  inadequacy  of  consideration,  395. 

purchaser  from  fraudulent  grantee,  when  protected,  403. 

purchaser  under  must  not  participate  in  the  fraudulent  intent  of  the 
grantor,  395. 

purchaser  under  when  protected  against  creditors  of  grantor,  395, 

purchaser  with  notice  from  purchaser  without  notice,  403, 

■nbsequent  creditors,  when  may  avoid,  399. 

to  prevent  collection  of  alimony,  397, 

voluntary,  when  are,  402. 
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Garnishment  of  exempt  property  or  credits,  78b 

of  foreign  corporations,  456. 
Girrs  from  husband  to  wife,  212. 

imperfect,  decisions  sustaining,  205,  206. 

imperfect,  do  not  create  trusts,  204. 

imperfect,  equity  may  aid  in  favor  of  husband  or  wife  or  parent  or  ohild, 
193. 

imperfect,  equity  when  will  not  aid  or  perfect,  193. 
Grand  Jdrt,  bias,  as  a  ground  for  quashing  an  indictment,  SO^ 

Highways,  municipal  liability  for  defects  in,  607. 
Homestead,  crops  raised  on,  whether  subject  to  ezecation,  493,  494 
distinction  between  and  homestead  right,  492. 
estoppel  to  claim  cannot  arise  from  declarations,  495. 
excess  over  and  above  amount  exempted  as  homestead,  whether  rabjeol 

to  execution,  505. 
increase  in  value  of  by  reason  of  improvements,  495,  498. 
judgment  existing  prior  to  declaration  of  homestead,  lien  of,  496. 
judgment  liens,  abandonment  of  homestead,  effect  of  upon,  601. 
judgment  liens,  cases  holding  homestead  to  be  subject  to,  503,  604. 
judgment  liens,  excess  over  and  above  homestead,  whether  subject  to, 

505. 
judgment  liens,  lands  purchased  for  homestead  purposes,  whether  sub- 
ject to,  502. 
judgment  liens,  once  attached  to  cannot  be  divested  by  subsequent 

legislation,  497. 
judgment  liens,  whether  attach   on  conveyance  or  abandonment  of 

homestead,  498,  499. 
judgment  liens,  whether  attach  to  existing  homesteads,  498. 
not  exempt  from  debts  existing  before  the  enactment  of  homestead  laws^ 

495. 
obligation  of  contracts  cannot  be  impaired  by  statutes  respecting,  497, 

498. 
occupancy  of  land,  when  not  essential  to  existence  of,  838. 
proceeds  ot  whether  exempt  from  execution,  503. 
removal  from  state,  whether  forfeits  right  to,  495. 
renting  of  does  not  destroy  homestead  right,  494. 
waste  upon,  creditor's  right  to  enjoin,  496. 
whether  is  an  estate  in  land,  495. 
Husband  and  Wife,  community  property,  conveyance  of  by  husband,  878b 
estoppel  of  wife  to  deny  liability  of  her  separate  estate,  51Z 
husband's  implied  authority  to  act  as  agent  of  his  wife,  612. 
interests  of  in  the  community  property,  872. 
partnership  between,  339,  340. 
purchase  of  husband  in  ignorance  of  his  having  a  wife  estops  both  from 

setting  up  her  rights,  871-874. 

InvRANOK,  conditions  against  property  becoming  vacant  or  oaooonpiad, 
698. 
contract  of,  where  deemed  to  have  been  made,  771 . 
foreign  corporations,  retaliatory  statutes  against,  669. 
waiver  of  proofs  of  loss,  598. 
when  severable,  563. 
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JuDOMBirra,  attorneys,  collateral  attack  upon  became  of  want  of  anthoritj 
of,  619,  520. 
confessed  by  one  partner  in  the  name  of  the  firm,  688. 
foreign,  presumption  of  jurisdiction,  434. 
homesteads,  lien  of  upon,  496-505. 
■nreties,  when  bound  by  j  udgmenta  against  principals,  447. 

Latesal  Scpfort,  liability  of  municipal  corporations  for  interfering  with 

in  grading  streets,  845-849. 
LiKN  of  judgments  against  homesteads,  496-605. 
Libel,  definition  of,  639. 

innuendo,  office  of,  639. 

presumption  of  injury  from,  639. 

upon  public  officers,  666. 

Mandauus,  relator,  who  may  be,  40. 

to  compel  a  court  to  take  jurisdiction  of  a  case,  48. 
to  enforce  private  rights,  40. 
Marbiaoe,  valid  where  made,  when  will  be  held  valid  elsewhere,  258. 
Married  Woman,  contract  of,  to  what  extent  binding,  339. 

partnership,  power  of  to  become  member  of,  339,  340. 
Master  and  Servant,  liability  of  master  to  servant  because  of  joint  negll* 

gence  of  himself  and  of  a  fellow  servant,  284. 
minor  employees  injured   by  orders  to  which   obedience  might  have 

been  refused,  284. 
vice  principal,  liability  of  master  for  neglects  of,  284. 
Mechanics'  Lien,  extends  only  to  materials  actually  used,  123. 
Municipal  Corporations,  consequential  injuries,  liability  for,  846. 
crimes,  power  to  punish  when  made  criminal  by  state  laws,  379. 
damaging  of  private  property,  by  what  prohibited,  860. 
dedication  of  streets  does  not  authorize  injury  to  private  property  la 

their  improvement,  850. 
grading  of  streets,  liability  for  injuries  inflicted  upon  adjacent  property 

by,  847-849. 
Injunction  against  grading  of  streets  by,  before  injuries  to  private  prop* 

erty  are  ascertained  and  compensated,  850. 
lateral  support  of  lots,  liability  for  removing  in  grading  streets,  845-849. 
liability  of  officers  acting  in  good  faith,  27. 
liability  of  officers  trespassing  upon  private  property,  27. 
nuisances,  liability  for  abating,  25. 
nuisances,  liability  for  licensing,  27. 
nuisances,  power  to  abate,  25. 
officers  of,  when  not  answerable  for,  379. 
officers  of,  when  not  bound  by  acts  of,  25. 

pleading  founded  upon  tort,  when  shows  liability  of  city,  28,  29. 
pleading,  whether  necessary  to  aver  that  acts  complained  of  were  an* 

thorized,  28,  29. 
public  buildings,  not  answerable  for  injuries  resulting  from  oonditioa 

of,  371. 
taking  of  private  property  by,  what  constitutes,  846. 
torts  committed  by  officers  or  agents  of,  nonliability  for,  27. 
torts,  pleading,  when  discloses  liability  for,  28. 
trespass  upon  private  property,  liability  for,  27. 
vltra  vires,  defense  of,  when  may  be  sustained,  26. 
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Municipal  Corporations,  ultra  vires,  no  liability  for  acts  which  are,  26v 
ultra  vires,  what  acts  are,  26. 

Navigable  Waters,  rights  of  owners  of  land  bounded  by,  668. 
Negliobnob,  joint  liability  for,  56. 

Nbgotiablk  Instruments,  attorney's  fees,  agreement  to  pay,  whether  de» 
stroys  negotiability  of,  106. 
signing  by  officers  of  corporations,  parol  evidence  respeoting,  110. 
Nuisance,  grantor  or  lessor  of  premises,  when  answerable,  267. 

Official  Bonds,  alteration  of,  when  releases  sureties,  898. 

liability  of  sureties,  when  continues  after  expiration  of  the  original  term 
of  office,  898. 

Partnership  between  husband  and  wife,  339,  340. 

dormant  partner,  withdrawal  of,  notice  of,  to  whom  mast  be  given,  1 12^ 
sealed  instruments,  power  of  one  partner  to  execute  for  the  firm,  688. 

Pleading,  corporations,  acts  or  torts  of,  how  may  be  averred,  28,  29. 
municipal  corporations,  acts  or  torts  of,  how  may  be  averred,  2^  29. 

Presumption,  as  to  laws  of  another  state,  257. 

Public  Office,  eligibility  to  defined,  119,  120. 

Public  Officers,  salary  to  be  earned  by  in  the  future  is  not  auignable,  StfL 

Railway  Corporations,  tickets  limited  as  to  time,  796. 

Sales,  contracts  for,  when  deemed  wagering  contracts,  703. 
Specific  Performance,  description,  what  sufficient  to  justify  a  deore*  for*. 
141. 

grounds  for  refusing,  677. 
Statute  of  Limitations,  concealment  of  cause  of  action,  86. 

judgment  to  take  debt  out  of,  720. 

relief  from  in  equity,  92. 
Btbext  Railways,  duties  of  conductors  and  gripmen  to  avoid  accident^ 
682,  684. 

public  streets,  right  of  in,  684. 

Tbleobaph  Corporations,  mental  suffering,  recovery  for,  when  allowable^ 
831,  832. 
notice  of  object  of  message  must  be  taken  from  its  contents,  831. 
Tenant  for  Life,  right  of  to  cut  and  use  timber,  242. 
Trust,  Voluntary,  acceptance  of  by  beneficiaries  is  not  required,  21i. 
acceptance  of  by  trustee  is  not  essential,  214. 
against  whom  may  be  enforced,  216. 

assignments  of  equitable  interests  will  not  be  perfected  in  equity,  200k 
banks,  deposit  of  money  in  effect  of  depositor's  retaining  control  of 

until  his  death,  224. 
banks,  deposit  of  money  in   name  of  one  who  has  no  knowledge  thereof, 

223. 
banks,  deposit  of  money  in  parol  evidence  to  rebut  presumption  that 

it  was  in  trust,  220. 
banks,  deposit  of  money  in,  when  deemed  evidence  of  a  gift  to  the  per- 
son in  whose  name  the  deposit  is  made,  221. 
banks,  depositing  money  in  when  creates,  220. 
choses  in  action,  creating  by  assignment,  210. 
consideration  for,  190,  191. 
creating  by  assignment  of  equitable  interests,  208,  200. 
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Tbttst,  Voluntary,  creating  liy  assignment  of  chosea  in  action,  210. 
creating  by  assignment  of  moneys  in  bank,  210. 
creating  by  assignment  of  stocks,  209,  210. 
creating  by  delivery  of  property  to  one  person  with  direction  to  hold 

in  trust  for  another,  200. 
creating  by  making  deposits  in  bank  for  or  in  name  of  another,  219,  220. 
creation  of  by  conveying  legal  title  to  another  person,  200. 
creation  of  to  commence  after  donor's  death,  201. 
creditors,  trust  in  favor  of  is  presumed  to  have  been  accepted,  219. 
creditors,  trust  in  favor  of  may  be  revoked  unless  it  baa  been  aoocptdd* 

219. 
creditors,  who  may  avoid,  216,  217. 

declaration  of,  effect  of  retention  of  by  the  trustor,  212,  213. 
declaration  of,  is  equivalent  tu  transfer  of  legal  title,  201. 
declaration  of,  made  without  consideration,  202. 
-    declaration  of,  must  be  unequivocal,  202. 

declaration  of,  will  be  enforced  when  contract  will  not  be,  201* 

declarations  creating,  illustrations  of,  207,  208. 

defeating  by  subsequent  transfer  by  the  trustor,  217,  218. 

defined,  190. 

delivery  of  property  without  intent  to  create,  201. 

delivery  of  subject  of,  when  essential,  213. 

distinction  between  and  gifts,  190. 

equity,  when  will  aid  as  against  settler,  191,  192. 

equity  will  not  aid  imperfect,  196,  197,  200. 

evidence  to  prove  acceptance  of,  216.  < 

executory,  agreement  to  create  in  the  future,  203. 

executed  and  executory,  distinction  between,  190,  192. 

formal  requisites  of  instruments  creating,  196. 

fraud,  revocation  of  for,  219, 

gifts  from  husband  to  wife,  how  far  sustained  by  declarationa  ol^  211L 

gifts,  iinperfoct,  decisions  sustaining,  205,  206. 

gifts,  imperfect,  do  not  create,  204. 

husband  and  wife,  gifts  or  transfers  from  him  to  her,  how  far  auitaii^ 

able  as,  212. 
imperfect,  equity  may  aid  in  favor  of  husband  or  wife,  or  parent  or 

child,  193. 
imperfect,  relatives  in  whose  favor  equity  will  not  enforce,  193b 
imperfect  transfers  will  not  be  converted  into,  190. 
insurance  policies,  creating  by  voluntary  settlement  of,  211. 
intention  of  the  donor  is  the  test  for  determining  whether  a  troat  haa 

been  created  or  not,  202. 
intention  of  the  donor  must  be  expressed,  202. 
intention  to  create  is  not  alone  suflBicient,  fi02. 
intention  to  create  partly  executed,  202,  203. 
invalid  or  imperfect  conveyance  of  legal  title  will  not  create,  200. 
ia  enforceable  against  the  trustor  and  persons  claiming  under  him,  217. 
is  not  created  Iiy  aa  intention  to  create,  204. 
is  not  created  by  an  invalid  attempt  to  transfer  property,  203. 
ia  not  created  by  declaration  that  another  person  is  entitled  to  the  prop- 
erty, 203. 
ia  not  created  by  declaration  that  one  person  intends  to  buy  property 

for  another,  203. 
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Trust,  Voutktart,  mistake,  omission  of  power  of  rerooation,  whathtr  •rifi 

dence  of,  219. 
mistake,  revocatioa  of  for,  219. 
modes  of  creating,  200. 

no  particular  form  of  words  is  required  to  create,  204> 
not  to  take  effect  until  after  donor's  death,  215. 
notice  of  to  donee  is  not  essential,  224. 
once  perfect  is  irrevocable,  198. 
parol  declaration  of,  190,  195. 
partly  executed  and  partly  executory,  198. 
promise  to  give  property  does  not  create,  204. 
purchaser  who  may  avoid,  216,  217. 
reservation  repugnant  to  the  granting  clause,  179. 
retention  by  grantor  of  instrument  creating,  effect  of,  21& 
revocation  of  by  the  trustor,  217,  218. 
revocation  of  incomplete  trust,  218. 
revocation  of  on  the  ground  of  fraud  or  mistake,  219. 
revocation  of,  power  of  may  be  reserved,  197. 
revocation,  reservation  of  power  of  does  not  invalidate  nnleai  it  i>  9X9t» 

cised,  217. 
settler  may  create  by  declaring  that  he  holds  property  for  a  benefioiarj, 

190,  191. 
settler  must  do  every  act  necessary  to  a  transfer,  189. 
stocks,  creating  by  assignment  of,  210. 

testamentary  dispositions  of  property  do  not  create,  215,  224. 
ander  seal,  whether  may  be  enforced  though  made  without  oonsidsra^ 

tion,  193-195. 
what  required  to  complete  or  make  perfect,  199. 
when  irrevocable,  218. 

whether  has  been  created,  is  a  question  of  fact,  216. 
words  which  will  create,  195,  196. 
writing  creating  may  consist  of  an  answer,  195. 
writing  creating,  mistake  in,  195. 

writing  creating  must  show  who  are  beneficiaries  of,  19S. 
writing  is  essential  to  create  respecting  real  property,  195. 
T&VSTS,  when  subject  to  execution  for  debts  of  beneficiary,  718. 

Ybndob  and  Vbndbb,  options  to  purchase,  nature  and  effect  of,  726. 

Waoebino  Contracts,  recovery  of  money  remaining  at  elosa  of  transaotloa, 

602. 
Wills,  pretermitted  heirs,  declarations  of  testator  respecting,  8601 

pretermitted  heirs,  rights  of  when  cut  off  by,  349. 

reformation  and  construction  of,  73. 
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ABANDONMENT. 
8m  Hiohwats,  2;  Marriaqk  and  Ditobo^  % 

ABATEMENT. 

L  Axatucbxt  ow  Aotiok  bt  Pendency  of  Attaohhbkt  nr  AjrorHBB 
Statb.  —  The  right  of  the  plaintiff  to  prosecute  hia  action  io  the  courts  of 
his  own  state  cannot  be  defeated  by  the  pendency  of  attachment  proceed- 
ings in  another  jurisdiction  by  the  creditor  there  to  reach  the  debt 
owing  to  the  plaintiff  by  the  defendant,  where  the  only  claim  of  ju- 
risdiction by  the  foreign  court  rests  upon  statutory  authority  to  seize 
the  debt  by  and  through  process  against  the  agent  of  a  corporation  in 
this  state,  which  owes  the  debt,  which  agent  resides  in  the  state  where 
the  seizure  is  made.     Douglass  v.  Phenix  Ins.  Co.,  448. 

SL  Abatkmbnt  ov  Onb  Action  bt  Another.  — The  Pbndbnot  or  ab  Ao> 
HON  nr  Another  State  between  the  same  parties  for  the  saoM  mom 
ioM  net  abate  the  suit.     Douglass  y.  Phenix  Int.  Oo.,  i48w 
See  Infants,  4. 

ABUTTING. 
See  Municipal  Corpobatiohi. 

ACCIDENT. 
8m  Oaxbibbs,  6;  Hiqhways,  3,  4;  NBauanrci,  lb 

ACCOUNT  BOOKS. 
See  Appeal,  7. 

ACCOUNTINO. 
8m  Collateral  SsouRirr,  % 

ACCOUNTS. 
BmOvakdian  and  Ward,,  4;  Tbiai«  H 

ACKNOWLEDGMENT. 
Thb  AoKVOWLBDGifBNT  OF  A  Desd  to  a  trustee  taken  before  him  u  a  notary 
public  is  void,  although  he  had  no  pecuniary  interest  in  the  deed,  and 
after  it  was  executed  declined  to  act  under  it  and  another  trastee  wm 
snbstitQted  for  him,  who  made  the  sale  of  the  property  upon  the  eon- 
tiagen^  anthorised  by  the  deed.  Rothschild  t.  Daugher,  81 L 
See  Dbbds,  6. 
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ACTIONS. 

1.  When  and  How  Commenced.  —  An  action  is  commenced  when  a  sniii* 

mons  and  complaint  are  delivered  to  the  sheriflF  with  the  intent  that 
they  shall  be  actually  served  upon  the  defendant.  Montague  r.  SlelU, 
736. 

2.  Practice.  —  A  Statute  Declaring  that  Suits  in  Equitt  shall  be  in 

form  either  an  action  of  contract  or  of  tort,  does  not  abolish  the  distino* 
tion  between  legal  and  equitable  suits  or  remedies.  A  suit  must,  not- 
with  standing  such  statute,  be  either  an  action  at  law  or  a  suit  in 
equity,  and  cannot  be  both,  or  partly  one  and  partly  the  other.  Worth' 
ington  v.  Waring,  294. 

8.  Debtor  and  Creditor — Damages. — Notice  by  a  third  person  to  a 
debtor  not  to  pay  his  creditor,  by  reason  of  which  th&  latter  is  com- 
pelled to  sue  to  recover  the  sum  due  him,  is  not  suflBcient  ground  to 
support  an  action  for  damages.     Norcross  v.  Otis,  669. 

4.  Inducing  a  Person  to  Break  His  Contract  With  thb  Plaintivv  ib 
NOT  in  Itself  an  Actionable  Wrong,  and  the  mere  fact  that  the  de- 
fendant was  actuated  by  malicious  motives  and  by  a  purpose  of  injuring 
the  plaintiff  will  not  so  change  the  character  of  what  he  has  done  as  to 
convert  it  into  a  tort  for  which  damages  can  be  recovered.  BourUer  t. 
Macauley,  171. 

6.  Contract,  Action  for  Procuring  the  Violation  of,  whether  Main- 
tainable. —  An  action  cannot,  in  general,  be  maintained  for  inducing 
a  third  person  to  break  his  contract  with  the  plaintiff.  The  only  ex- 
ceptions of  which  this  rule  admits  are  where  apprentices,  menial  ser- 
vants, and  others,  whose  sole  means  of  living  is  by  manual  labor,  are 
enticed  to  leave  their  employment,  or  where  a  person  has  been  procured, 
against  liis  will  or  contrary  to  his  purpose,  by  coercion  or  deception  of 
another  to  break  his  contract.     Chambers  v.  Baldwin,  165. 

6.  Inducing  Third  Person  to  Break  Contract  with  Plaintiff,  Aonov 

FOR,  when  not  Maintainable.  —  No  cause  of  action  is  stated  in  a  peti- 
tion which  alleges  that  the  plaintiffs,  being  the  owners  of  a  theater, 
made  a  contract  with  the  manager  of  a  dramatic  performer  whereby  ifc 
was  agreed  that  certain  performances  were  to  be  given,  and  that  they 
complied  with  this  contract  in  every  respect,  but  that  the  defendant, 
the  owner  of  a  rival  theater,  although  he  had  notice  of  the  contract, 
with  malicious  intent  to  injure  the  reputation  of  the  plaintiffs,  wrong- 
fully induced  and  procured  the  said  dramatic  performer  to  refuse  to 
perform  at  their  theater,  and  made  a  contract  with  the  manager,  which 
was  carried  out,  for  the  giving  of  performances  on  the  identical  days  on 
which  it  was  agreed  that  they  should  be  given  at  the  plaintiffs'  theater. 
BourUer  v.  Macauley,  171. 

7.  Contract,  Allegations  Insufficient  to  Sustain  am  Aci'ion  for  Pro- 

curing Violation  of.  —  No  cause  of  action  is  stated  by  a  petition 
which  alleges  that  the  plaintiff  had  made  a  contract  with  one  W. 
whereby  he  sold  and  agreed  to  deliver  to  hira  during  a  certain  period 
a  quantity  of  tobacco;  that  the  defendant,  knowing  of  the  existence  of 
said  contract,  maliciously,  and,  on  account  of  his  ill-will  to  the  peti- 
tioner, advised  and  procured  W.  who  would  else  have  kept  and  per- 
formed the  agreement,  to  break  it;  that  W.  was  at  the  time  known  by 
the  defendant  to  be  and  now  is  insolvent;  and  that  the  petitioner  bring 
suit  because  he  is  thus  left  without  other  redress.  Chambera  T.  Bali- 
win,  165. 
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8.  Malicious  Motives  cannot  Make  a  Lawful  A.ct  WRONoruL.  —  A  law- 

ful act,  done  in  a  lawful  manner,  cannot  be  transformed  into  a  legal 
wrong  by  the  mere  fact  that  the  person  doing  it  ia  actuated  by  a  bad 
motive.     Ckambtra  v.  Baldwin,  165. 

9.  Maliciods  Motives  Cannot  Make  a  Lawful  Act  Wrongful. — Whether 

an  act  is  a  legal  wrong  depends  upon  its  nature  and  quality,  not  upon 
the  motives  of  the  person  doing  it.  Malicious  motives  may  make  a 
bad  case  worse,  but  cannot  make  that  wrong  which  in  its  own  essence  is 
lawful.  Bourlier  v.  Macauley,  171. 
Sea  Abatement;  Appeal,  1,  2;  Attachment,  2;  Collateral  Security,  2; 
Contracts,  14;  Corporations,  22;  Damages,  1;  Fraudulent  Con- 
veyances, 8;  Limitations  of  Actions,  6;  Malicious  Prosecution; 
Master  and  Servant,  10;  Nuisance,  7;  Railroads,  23. 

ADMIRALTY. 

1.  Jurisdiction.  —  If  the  Maritime  Law  Gives  a  Lien  and  a  proceeding  in 

rem  to  enforce  it,  a  state  statute  cannot  give  the  state  courts  concurrent 
jurisdiction  by  creating  a  similar  statutory  lien.  Atlantic  Works  v.  Tug 
Olide,  305. 

2.  Jurisdiction  Over  Vessels.  —  A  state  statute  creating  a  lien  against 

vessels  for  repairs  made  in  their  home  port,  where  the  maritime  law 
does  not  give  such  lien,  and  authorizing  the  enforcement  of  the  lieu  in 
the  courts  of  the  state,  is  valid.     Atlantic  Works  v.  Tug  QUde,  305. 

*  ADMISSIONS. 

See  Marriage  and  Divorce,  3. 

ADULTERY. 
6m  Marriage  and  Divorce,  3-6;  14,  15. 

ADVANCES. 
See  Factors. 

ADVERSE  POSSESSION. 
Sea. Highways,  1;  Municipal  Corporations,  17. 

AFFIDAVITS. 
See  Pleading,  5. 

AGENCY. 

1.  Evidence  aw  Agency.  —  Evidence  of  parties  who  have  dealt  with  a  prin* 

cipal  through  his  agent  is  competent  to  show  the  character  of  tha 
agency.     Austrian  v.  Springer,  350. 

2.  Presumptions  as  to  Authority  of  Agent.  —  Parties  dealing  with  an 

agent  have  a  right  to  presume  that  his  agency  is  general,  and  not  lim- 
ited, and  also  to  presume  that  one  known  to  be  an  agent  ia  acting  within 
the 'scope  of  his  authority.     Austrian  v.  Springer,  350. 

3.  AnTHORTTT  OF  SOLICITING  Agent. — Agents  sent  out  by  manufacturers 

to  solicit  orders,  are  held  out  to  the  trade  as  having  authority  to  act 
according  to  general  usage,  practice,  and  course  of  business  conducted 
by  such  manufacturers  through  such  agents;  and  the  question  of  what  ia 
usual  or  necessary  to  be  done  by  such  agents  ia  ordinarily  for  the  jury. 
Austrian  v.  Sprtnger,  350. 
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4.  AoTHORiTT  OT  AoBNT.  —  Whatever  attributes  properly  belong  to  th* 
character  bestowed  upon  an  agent  will  be  presumed  to  exist,  and  they 
cannot  be  cut  off  by  private  instructions  of  which  those  who  deal  with 
the  agent  are  ignorant.  Among  these  attributes  is  the  power  to  do  all 
that  is  usual  and  necessary  to  accomplish  the  object  for  which  th« 
agency  is  created.     Austrian  v.  Springer,  350. 

6.  Extent  of  Adthobitt  of  Agent.  —  The  principal  is  bound,  as  to  third 
persons  dealing  with  his  agent  and  acting  in  ignorance  of  any  limita- 
tions  on  his  authority,  by  his  apparent,  and  not  by  his  express,  author- 
ity. The  authority  of  the  agent  depends,  so  far  as  it  involves  the 
rights  of  innocent  third  persons  relying  thereon,  upon  the  character  be- 
stowed, rather  than  upon  the  instructions  given.  Austrian  v.  Springer, 
350, 

6.  Obder  for  Goods,  When  Binding  on  Principal.  —  When  a  general 

agent  procures  an  order  for  goods  to  be  shipped  by  his  principal,  and 
such  order  describes  the  goods  and  states  the  prices  and  date  of  ship- 
ment, and  is  signed  by  the  party  ordering,  to  whom  the  agent  gives 
a  receipt  for  the  order  containing  the  same  statement,  a  valid  contract 
of  sale  is  created,  which  is  binding  on  the  principaL  Austrian  T. 
Spnnger,  350. 

7.  Liability  of  Principal  in  Exemplary  Damages  fob  Acts  of  Aqknt. 

A  principal,  whether  a  corporation  or  an  individual,  may  be  held  liable 
in  exemplary  damages  to  a  third  person  on  account  of  a  wrongful, 
wanton,  and  malicious  act  of  his  agent,  done  within  the  scope  of  his 
agency,  although  such  act  is  not  previously  authorized  nor  subsequently 
ratified  by  the  principaL  Rucker  v.  Smoke,  758. 
8«e  Abatement,  1;  Brokers;  Corporations,  9,  10,  14,  15,  17,  21;  Factors; 
Husband  and  Wife,  1;  Insurance,  3,  6,  8-11,  16;  Limitations  of 
Actions,  4-6;  Municipal  Corporations,  15,  16;  Nkootiabli  Instbu- 
usMTs,  3;  Officers,  2;  Kailroads,  2;  Teleobaph  Cohfanixs,  8; 
Vendor  and  Purchaser,  4. 

ALIMONY. 
See  Marriage  and  Divorce,  10-20. 

ALTERATION. 
See  Marriage  and  Divorce,  10-20;  Officsbs,  4. 

AMENDMENTS. 
See  Marriage  and  Divobce,  7;  Mechanic's  Lixk,  S, 

ANIMALS. 
See  Bailment;  Municipal  Corporations,  2,  4,  12;  Statutes. 

APPEAL. 
L  Judgments  or  Orders  from  Which  an  Appeal  will  Lib  are  those 
which  either  terminate  the  action  itself  or  operate  to  divest  some  right 
in  such  a  manner  as  to  put  it  out  of  the  power  of  the  court  making  the 
order  to  place  the  parties  in  their  original  condition  after  the  expiration 
of  the  term.     Harrison  v.  Lebanon  Wateitoorks,  180. 
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2.  Aw  Appbai.  wili.  Lie  from  an  Order  which  refuses  to  grant  the  petitioa 
of  persons  asking  to  be  made  parties  to  a  suit,  or  has  the  effect  of  dis* 
missing  an  action  as  to  one  or  more  plaintiffs,  or  operates  to  deprive  one 
or  mora  defendants  of  the  benefit  of  an  answer  filed.  In  each  of  thes* 
oases  there  is  a  final  determination  of  the  action  as  regards  the  particu* 
lar  party  or  parties  affected  by  such  order.  Harrison  v.  Lebanon  Water- 
voorks,  180. 

SL  Jttrt  Trial  —  Probatk  Praci'iob.  —  Whether  issues  shall  be  framed  for 
sabmission  to  a  jury  on  the  hearing  of  an  appeal  in  probate  rests  in  th» 
discretion  of  the  presiding  judge,  and  the  exercise  of  such  discretion 
cannot  be  reviewed  upon  appeal  where,  upon  the  record,  the  appellate 
court  has  no  means  of  determining  whether  or  not  the  judge's  refusal 
to  frame  and  submit  issues  was  right  or  wrong.  Doherty  v.  O'GallagJian, 
258. 

4.  Rbvibw  of  Error.  — The  action  of  the  court  below  in  sustaining  a  mo- 
tion  to  strike  out  part  of  a  petition  will  not  be  reviewed  on  appeal  unless 
assigned  as  error  on  the  motion  for  a  new  trial.  Willianu  v.  Chicago  etc. 
Ii'yCo.,^3. 

6.  Specific  Performance  —  Insuffioiknot  of  Description  —  Where  a  part 
of  the  description  in  a  written  contract  for  the  exciiange  of  land  is  too^ 
indefinite  and  uncertain  to  be  enforced  in  the  absence  of  extrinsic  evi- 
dence to  identify  the  land  to  which  the  description  applies,  and  the  trial 
court,  in  an  action  for  specific  performance  of  the  contract,  has  improp- 
erly refused  to  permit  the  plaintiff  to  introduce  such  extrinsic  evidence, 
but  the  error  has  not  been  so  set  out  on  the  record  that  it  can  be  cor- 
rected on  appeal,  the  appellate  court  will  not  on  that  account  disregard 
the  remainder  of  the  description,  nor  treat  the  contract  as  a  nullity,  but, 
if  the  plaintiff  is  willing  to  take  a  conveyance  of  that  portion  of  the  land 
of  which  the  description  is  sufficiently  certain  as  an  adequate  perform- 
ance of  the  contract,  a  decree  of  the  trial  court  in  his  favor  will  be  mod- 
ified so  as  to  give  him  the  option  of  accepting  that  portion  within  a 
given  period  or  of  having  the  decree  reversed,  and  the  cause  remanded 
for  anew  trial.     Bacon  v.  Leslie,  134. 

6.  Nkgliqenck  —  Damages  —  Inconsistency  between  Special  Findings 

AND  Verdict.  —  When  a  trial  court  in  an  action  brought  by  the  father 
and  next  friend  of  a  minor  to  recover  for  personal  injuries  received  by 
the  minor,  charges  the  jury  that  if  they  find  for  the  plaintiff,  there  can 
be  no  recovery  for  loss  of  time,  as  the  injured  person  is  a  minor,  nor 
for  his  board,  care,  nursing,  or  medical  expenses  or  attendance,  and  the 
jury,  while  specially  finding  that  they  allow  nothing  for  loss  of  time, 
medical  attendance,  expenses  for  nursing  and  sickness,  physical  pain, 
mental  suffering,  permanent  injury  or  exemplary  damages,  also  render 
a  verdict  for  "one  thousand  dollars  as  damages  for  injuries  received," 
the  verdict  is  inconsistent  with  the  instructions  and  the  special  findings, 
and  cannot  be  sustained.     Parkinson  Sugar  Co.  v.  Riley,  123. 

7.  Nonprejudicial    Irregularity.  —  Where    the  plaintiff,  in  an  action 

against  the  owner  of  a  building  to  recover  the  price  of  materials  fur- 
nished therefor,  and  to  foreclose  a  mechanic's  lien  thereon,  testifies, 
without  objection,  that  he  furnished  the  lumber  for  which  suit  was 
brought,  and  that  the  amount  charged  was  the  ordinary  and  reasonable 
price,  and  his  account  books,  though  not  formally  in  evidence,  have 
been  brought  into  court  and  shown,  in  the  cross-examination  of  th» 
plaintiff,  to  correspond  with  the  testimony  he  had  previously  given,  th» 
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Irregularity  of  not  producing  the  books  at  the  time  the  plaintiff  was 
•atablishing  his  accounts,  is  not  a  prejudicial  error  which  will  justify  th« 
NTersal  of  a  judgment  for  the  plaintiff.     McQarry  v.  Averill,  120. 
Sm  Attobnbt  and  Client,  2;  Error,  2;  Libel,  11;  Meohanio's  Lisk,  1. 

APPLICATION. 
See  MoRTOAOES,  3,  4. 

APPRENTICES. 
Set  Actions,  6. 

ARBITRATION.  ■ 

See  Contracts,  11-18. 

I 

ARREST. 
See  Malicious  Prosioutioit.  i 

ARTICLES  OF  INCORPORATION.  ' 

See  Insurance,  15. 

ASSIGNMENT. 

1.  Absionmbnt  or  Wages  to  be  Earned  in  the  Future. — ^The  transferee  for 
value  of  wages  to  be  earned  in  the  future  under  an  existing  contract  for 
the  rendition  of  services  during  a  specified  period  is  invested  with  an 
equity  which  prevails  over  that  of  a  creditor  who  afterwards  seeks  to 
attach  the  same  wages.  In  such  a  case  the  wages,  being  the  expected 
and  natural  product  of  the  contract  right  of  the  employee,  have  a  poten< 
tial  existence  which  renders  them  capable  of  assignment.  Manly  t.  Bit- 
ter,  242. 

t,  Assionhent  o»  Notes  Without  Delivert,  When  will  be  ENroRCXD. 
Where  the  maker  of  certain  promissory  notes  is  requested  by  one  who 
holds  them  under  the  will  of  the  payee  to  execute  new  ones  for  the 
same  amounts,  but  refuses  to  do  so  for  the  reason  that  he  has  not  r«- 
oeived  proper  credits,  and  only  consents  to  sign  them  upon  receiving  a 
promise  from  the  holder  that  they  are  to  be  assigned  to  his  children, 
there  is  a  valuable  consideration  to  support  a  subsequent  assignment  of 
the  notes  by  a  written  indorsement  thereon,  and,  although  the  holder  of 
the  notes  does  not  deliver  them  to  the  assignees,  such  assignment  will 
be  enforced  by  compelling  a  delivery.      Williamson  v.  Yager,  184. 

8e«  Homestead,  7;  Mechanic's  Lien,  7;  Negotiable  Instruhbhts,  7| 
Railroads,  18;  Specific  Performance,  2. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Preference  of  a  Creditor  by  a  failing  debtor,  who  soon  afterwards  makes 
an  assignment  of  his  property  for  the  benefit  of  his  creditors  generally, 
is  not  fraudulent,  unless  it  appears  that  the  debtor's  intention  to  mak« 
■nch  assignment  was  known  to  the  creditor,  and  that  the  transaction  by 
which  the  preference  was  obtained  was  separated  from  the  assignment 
for  the  purpose  of  obviating  the  annulment  which  would  follow  if  it  wer« 
•ontemporaneona  with  or  included  in  the  assignment  itMli.  Benham  r. 
Ham,  851. 

See  Debtor  and  Creditor, 
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ASSOCIATIONS. 

l.*BT-LAwa  HOW  Fab  BrnDiNO  on  Members  or.  — Since  any  member  of  « 
Tolantary  association  can  withdraw  therefrom  whenever  he  pleases,  the 
by-laws  which  are  adopted  by  such  association  will,  as  a  general  rule,  ba 
held  binding  upon  him.     Huston  v.  Beutlmger,  225. 

S.  When  the  suspension  or  expulsion  of  a  member  will  necessarily  result  in 
affecting  his  financial  standing,  as  well  as  in  depriving  him  of  the  use 
of  property  that  is  common  to  the  whole  association,  however  insignifi- 
oant  its  value,  it  is  always  competent  for  the  court  to  issue  an  injunc* 
tion  to  prevent  the  enforcement  of  an  improper  by-law  against  such 
member.    Huston  v.  Reutlinger,  225. 

B.  Contracts  of  Employment,  Illegal  Restraints  upon.  —  In  all  classes  of 
business  the  employer  and  employee  should  be  allowed  to  contract  with 
one  another,  unrestrained  by  third  persons  who  may  demand  that  the 
one  shall  give  more  or  the  other  receive  less,  and  restrictions  placed 
apon  these  rights  by  combinations  or  associations  of  men  will,  as  a 
general  rule,  be  deemed  illegal  and  void.  Therefore  an  injunction  will 
issue  restraining  the  suspension  or  expulsion  of  a  member  of  a  volnn* 
tary  association  of  underwriters  for  violating  a  by-law  by  which  the  ma* 
jority  of  the  association  have  undertaken  to  prescribe  the  number  of 
solicitors  which  each  member  shall  employ,  the  time  of  employment, 
and  the  compensation  to  be  paid  them,  as  well  as  to  forbid  contracts 
with  solicitors  making  their  salary  depend  on  the  number  of  risks  they 
■eoure,  and  to  prohibit  members  from  employing  a  solicitor  within  a 
certain  period  after  he  has  severed  his  connection  with  another  oietn< 
ber.     Huston  v.  Beutlinger,  225. 

ASSUMPSIT. 
See  Railroads,  6.' 

ASSUMPTION  OF  RISK. 
See  Master  and  Servant,  1. 

ATTACHMENT. 

L  JaRlBDicrrioif.  — In  attachment  proceedings,  the  re$  mnst  ba  within  tha 
jurisdiction  of  the  court  issuing  the  process  in  order  to  confer  jurisdio* 
tion.     Douglass  v.  Phenix  Ins.  Co.,  448. 

%  Praotiob.  —  PsRSONs  Claiminq  Property  which  Has  Been  Ssizbs 
Under  Attachment  are  not  Compelled  to  Intervene  in  Attach- 
mbnt  Suit  and  try  their  right  of  property  there,  but  may  maintain  an 
independent  action  to  recover  their  value.     Harris  v.  Tenney,  796. 

S.  Conflict  of  Laws.  —  The  situs  of  debts  and  obligations  is  at  the 
domicile  of  the  creditor,  but  the  creditor  of  a  nonresident  may,  in 
this  state,  attach  a  nonnegotiable  debt  or  credit  owing  or  due  to  him 
by  a  person  within  the  jurisdiction  where  the  attachment  issues.  Ta 
this  extent  the  laws  of  the  state,  for  the  purposes  of  attachment  pro- 
ceedings, may  fix  the  situs  of  the  debt  at  the  domicile  of  the  debtor. 
Douglass  v.  Phenix  Ins.  Co.,  448. 

4.  BxKMPTiON — Waiver  of. — The  exemption  of  wages  provided  in  section 

4589,  of  the  general  statutes  of  Kansas,  is  created  for  the  benefit  of  the 

debtor's  family,  and  cannot  be  waived  by  him.     Hence,  although  the 

lease,  under  which  a  debtor  occupies  his  dwelling,  contains  a  waiver  of 

▲x.  St.  Rkf.,  Vou  XXXIV.  —68 
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the  benefit  of  the  exemption  laws  of  the  state,  money  wUcb  ts  dae  t» 
him  for  personal  services  rendered  daring  the  period  covered  by  the 
statute  and  which  is  needed  for  the  support  of  his  family,  is  not  subjeok 
to  garnishment  at  the  suit  of  the  landlord.     Burke  r.  FinUy,  132. 

S.  Effect  or  Dissolvino  —  Pbiobitibs.  —  The  lien  of  an  attachment 
is  ended,  when  the  attachment  is  dissolved  and  after  such  dissolu* 
tion,  the  owner  of  the  property  attached  can  dispose  of  it  as  ho 
sees  fit,  whether  it  has  been  actually  turned  over  to  him  by  the  officer 
or  not.  Hence  the  rights  of  one  to  whom  property  has  been  transferred 
by  a  bona  Jide  bill  of  sale,  after  an  attachment  thereon  has  been  dis- 
solved, are  superior  to  those  ^.cquired  by  a  second  writ  of  attachment, 
which  is  handed  to  the  sheriff  and  indorsed  by  him  with  the  ordinary 
levy  on  the  same  day  as  the  bill  of  sale  is  given,  bnt  under  which  no 
actual  levy  is  made  until  soma  days  afterwards.    Anderton  v.  Land,  875. 

C  Oaknishmbmt  of  Monet  Due  in  Another  State — Exemftioms.  —  When 
the  wages  of  a  nonresident  debtor  earned  and  payable  in  another  stato 
are  sought  to  be  subjected  to  garnishment  in  Illinois,  the  exemption  law 
of  that  state  and  not  of  the  state  of  the  debtor's  domicile  will  control  in 
the  absence  of  statute  to  the  contrary.  Wabash  R.  B.  Co,  v.  Dougant 
74. 

7*  Gabnishhent  ov  Monet  Dub  m  Anotbeb  State.  —  A  railroad  company 
organized  and  having  its  domicile  in  another  state,  but  doing  business  in 
Illinois,  is  subject  to  garnishment  in  the  latter  state  by  a  resident  of 
raoh  other  state  for  a  debt  owing  by  it  to  another  resident  of  that  state, 
and  the  motives  which  prompt  the  garnishing  creditor  in  thus  pursuing 
his  legal  rights  cannot  be  questioned.    Wabash  R.  R.  Co.  ▼.  Dougan,  74. 

IL  Oasnishment  —  UsuRT  AS  Defense.  —  A  garnishee  in  an  attachment  suit 
cannot  set  up  usury  in  the  indebtedness  for  which  the  judgment  waa 
rendered  against  the  principal  defendants,  or  otherwise  impeach  tba 
oonsideration  of  such  judgment.  These  matters  are  available  only  la 
faror  of  the  principal  debtors.     Waiaah  R,  R.  Co.  v.  Dougan,  74. 

Sm  Abatuibmt;  AssiaNHXNT;  Cbeditob's  Suit,  2;  JuBissionoir,  1;  Sazji% 

10-12. 

ATTAINDER. 
L  Onm  Death.  — Statutes  Regulatino  Tims  when  Dxscsnt  is  Oast,  and 
fixing  such  time  as  the  death  of  the  ancestor,  refer  to  his  actual  physi* 
eal  death,  and  not  to  any  civil  death  resulting  from  his  conviction  and 
imprisonment  for  crime.  Davis  v.  Laning,  784. 
Si  Civil  Death.  —  One  Sentenced  to  Imprisonment  for  Lnn  in  the  peni- 
tentiary as  a  punishment  for  crime  is  not  civilly  dead,  nor  can  anyone 
recover  property  as  his  heir  at  law  while  he  remains  alive.  Davit  r. 
Laning,  784. 

ATTESTATIONS. 
See  Judgments,  3. 

ATTORNEY  AND  CLIENT. 
1.  JvDOMENTS  —  Attornet's  Authoritt  —  Presubiptiok.  —  A  party  about 
to  purchase  land  under  a  judgment  of  a  court  having  jurisdiction  of  the 
parties  and  the  subject-matter  is  not  bound  to  inquire  into  the  author- 
ity of  the  attorneys  who  profess  to  represent  such  parties.  Such  au- 
thority is  conclusively  presumed.      Williams  v.  Johnson,  513. 
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fl.  OONFIDENTIAL  CoMMUNlOATTONS.  —  Where  «  prisoner  who  has  begno 
proceedings  in  the  nature  of  a  writ  coram  nobis  to  obtain  relief 
from  his  sentence,  makes  a  deposition  in  which  he  states  that  the  re« 
lation  of  attorney  and  client  had  never  existed  between  him  and 
one  K.,  and  K.,  on  the  other  hand,  subsequently  testifies  at  the  trial  that 
at  the  time  he  held  with  the  prisoner  a  certain  conversation  which  the 
state  is  seeking  to  introduce  in  evidence,  he  was  employed  as  the  attor* 
ney  of  the  prisoner,  and  that  the  conversation  was  held  between  them 
in  the  relation  of  attorney  and  client,  the  exclusion  of  evidence  of  that 
conversation  by  the  trial  court,  on  the  ground  that  it  consisted  of  oonfi* 
dential  communications,  cannot,  on  appeal,  be  pronounced  erroneons. 
State  ▼.  Galhmn,  141. 

t.   EVIDSNCI  —  PRIVILEQBt)  COMMUNICATIONS  TO  ATTORNSr.  —  AlTKR  A  TkS- 

tator's  Death  and  when  his  will  is  presented  for  probate,  his  attorney, 
who  had  drawn  it,  should  be  allowed  to  testify  as  to  the  direotiona 
given  him  by  the  testator,  so  that  it  may  appear  whether  the  instrument 
presented  for  probate  is  or  is  not  the  will  of  the  alleged  testator. 
Dokerty  v.  O'CcUlaghan,  258. 

See  Contracts,  8,  9;  Jodombnts,  I. 

ATTORNEY'S  FEES. 
See  MoBTOAOBs,  5;  Neqotiablb  Instrumbnts^  ff-7* 

AUTHENTICATION. 

See  JUDQMENTS,  3. 

BAILMENT. 
Wasbaxtt.  —  A  LrvBRT  Stable  Keeper  does  notWabbaut  or  Ihsv&b 
THB  SviTABLENBsa  or  EvERT  HoRSE  he  lets.  Hence,  though  he  lete  » 
bone  to  be  ridden  and  it  runs  away  and  injures  its  rider,  the  latter  oan« 
not  recover  for  such  injury  when  the  stable  keeper  has  not  been  guilty 
•f  any  negligence  and  did  not  know  of  the  horse's  having  any  defects  or 
iVioioos  habits.     Copeland  v.  Draper,  314. 

See  Carriers,  1;  Collateral  Seccritt. 

BANKS. 
See  Suretyship,  1,  2. 

y  BENEFICIARIES. 

See  Trusts,  6-8. 

BETS. 
See  Wagers.  « 

BILLS  AND  NOTES. 
See  Negotiable  iNSTRUMENTfL 

BILLS  OF  LANDING. 
See  Carriers,  L 

BILLS  OF  SALE. 
See  Attachment,  6. 
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BONA  FIDE  PURCHASERS. 
See  Trusts,  8. 

BONDa 
8e«  OrnoKBs,  2-4;  SuRBTTsaxr. 

BOODLE. 
See  Dktinitions;  Libu^  2, 

BOYCOTTINO. 
See  iNjuKcnoNB,  1* 

BRIBERY. 
See  Dkfinitiods;  Libsl,  2. 

BRIDGES. 

See  MuiilCIPAL  CJORPORATIOKSt  7»  8b 

BROKERS. 

L   WAGERUra    CONTRAOTS  —  DeFOSFI  VfTTB.  BROKER  WHEK  HAT  BB  RbOOT- 

BRED.  — When  a  gambling  transaction  in  stocks  is  closed  between  the 
principal  and  his  broker,  the  account  rendered  and  settled,  and  the  en< 
tire  profit  paid  over,  leaving  in  the  broker's  hands  only  the  original  de- 
posit recognized  by  both  parties  as  the  principal's  money  in  the  broker's 
hands  in  contemplation  of  new  transactions,  the  principal  may  recover 
the  amount  of  such  deposit  from  the  broker  before  he  enters  into  farther 
transactions  and  he  cannot  set  up  the  illegal  character  of  the  former 
transaction  in  defense.     Peters  v.  Orim,  599. 

S.  Right  to  Recover  Compensation  from  Both  Vendor  and  Ven- 
dee. —  When  the  same  person  acts  as  agent  on  commission  for  both 
the  vendor  and  vendee  in  the  sale  and  purchase  of  land,  neither  knowing 
that  such  agent  is  acting  for  the  other,  and  both  relying  upon  his  knowl- 
edge as  to  the  value  of  the  land,  he  cannot,  after  receiving  a  commission 
from  the  vendor,  also  recover  commissions  from  the  vendee.  McDonald 
▼.  Maltx,  331. 

8.  Right  to  Recover  Compensation  from  Both  Vendor  and  Ven- 
dee. —  A  broker  who  simply  brings  the  parties  together,  and  haa 
no  hand  in  the  negotiations  between  them,  they  making  their  own  bar- 
gain without  his  aid  or  interference,  can  legally  receive  compensation 
from  both  of  them,  although  each  is  ignorant  of  his  employment  by  the 
other.     Montross  v.  Eddy,  323. 

4.  Right  to  Recover  Compensation  from  Both  Vendor  and  Ven- 
dee. —  A  commission  dealer  in  lands  who  simply  acts  as  a  go-be- 
tween to  bring  the  vendor  and  vendee  together  to  make  their  own  bar* 
gain,  may  recover  from  either  or  both  such  sum  as  was  agreed  upon  for 
the  services  rendered.  Montross  v.  Eddy,  323. 
See  Insurance,  9;  Negotiable  Instruments,  11;  Waqebs,  3, 

BUILDING  CONTRACTS. 
See  Contracts,  11-18;  Mechanics'  Libn. 
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BURDEN  OF  PROOF. 
See  Ebrob,  3;  Limitations  ov  AonoHS. 

BY-LAWS. 
See  AssooiATiONa;  Cobporations,  4;  Municipai.  Cosforations,  4 

CANCELLATION. 
See  Guardian  and  Ward,  9. 

CARRIERS. 

L  Dim  TO  Dklivbb  Goods  to  True  Owner  upon  Demand.  —  A  com* 
mon  carrier  receiving  goods  for  traasportatioa  from  one  person,  giving 
him  a  bill  of  lading  therefor,  is  not  bound  to  deliver  them  npon  de- 
mand to  a  third  person  claiming  to  be  their  true  owner;  and  a  refusal 
to  80  surrender  will  not  make  the  carrier  liable  for  the  conversion  of 
inch  goods  at  the  suit  of  such  third  person.  In  such  case  the  carrier 
may,  however,  if  it  chooses  to  do  so,  deliver  the  goods  to  the  rightful 
owner,  and  then  defend  an  action  brought  against  him  by  his  bailor  to 
recover  for  their  nondelivery  by  showing  such  delivery.  Kohn  v.  liich' 
mondete.  R.  R.  Co.,  726. 

2.  Duty  to  Deliveu  Goods  to  True  Owner  upon  Demand  under  Leoal 
Process.  —  A  common  carrier  receiving  goods  for  transportation  from 
one  person  is  guilty  of  conversion  in  failing  to  deliver  to  their  true 
owner,  upon  demand,  only  when  such  demand  is  made  under  and  ac* 
oompanied  by  legal  process.     Kohn  v.  Richmond  etc.  R.  R.  Co.,  726. 

Sk  Duty  to  Surrender  Goods  to  Mortgagee  after  Condition  Broken. 
When,  after  goods  are  received  from  a  mortgagor  by  a  common  car- 
rier for  transportation,  their  possession  is  demanded  by  an  agent  of 
the  mortgagee  claiming  the  latter  to  be  the  true  owner,  a  re- 
fusal by  the  carrier  to  surrender  the  possession  does  not  consti- 
tute a  conversion  of  the  goods;  nor  does  the  presence  and  silence  of 
the  mortgagor,  when  such  demand  is  made  and  refused,  constitute  such 
an  admission  of  the  mortgagee's  ownership  as  makes  it  the  duty  of  car- 
rier to  deliver  the  goods  under  such  demand.  Kohn  v.  Richmond  etc. 
R.  R.  Co.,  726. 

4.  When  Excused  for  Nondelivery  Caused  by  an  Act  op  Public 
Authority.  —  The  exemption  of  a  carrier  from  liability  for  the  non- 
delivery of  goods  caused  by  the  act  or  mandate  of  public  authority 
extends  to  those  cases  in  which  the  goods  are  taken  from  his  possession 
by  legal  process  against  the  owner,  or  in  which  they  become,  without 
his  fault,  obnoxious  to  the  requirements  of  the  police  power  of  the  state, 
and  are  injured  or  destroyed  by  its  authority;  as  where  they  are  infected 
with  contagious  disease,  or  are  intoxicating  liquors  intended  for  use  or 
■ale  in  violation  of  the  laws  of  the  state,  which  require  their  seizure  and 
destruction.  But,  in  order  to  protect  ,the  carrier  in  such  cases,  it  is 
necessary  that  the  seizure  be  made  without  the  procurement  or  conni- 
rance  of  the  carrier;  that  the  proceeding  or  process  under  which  it  was 
made  was  valid;  and  that  the  carrier  gave  prompt  notice  thereof  to  the 
owner.     Railroad  Co.  v.  O'Donnell,  579. 

A.  Oarrieks,  How  Far  Excused  for  Delay  inDehverin'g  Goods. — A  car- 
rier is  bound  to  provide  sufficient  and  suitable  means  for  the  carriage  of 
the  goods  of  shippers,  and  to  make  delivery  thereof  with  all  conveuient 
dispatch;  ai^,  while  accidents  will  excuse  delay,  tliey  do  not  put  an  end 
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to  the  contract.     As  soon  as  the  impediment  to  the  transportation  of  the 
property  is  removed,  or  can  reasonably  be  overcome,  the  carrier  mast 
complete  the  contract  without  further  delay.      Railroad  Co.  ▼.  O'Don- 
tuO,  579. 
See  Express  Companies;  Railroads,  5-15;  Sales,  13;  Tbotsr,  2-4. 

CERTIFICATES. 
See  Corporations,  1 ;  Judgments,  3. 

CHARTERS. 
See  Corporations,  7,  9,  10;  Limitations  o»  Aonoira,  1. 

CHATTEL  MORTGAGES. 
Ettect  of  Provision  Allowing  Mortoaqeb  to  Sell.  —  A  chattel  mort* 
gage  given  to  secure  a  bona  fide  debt,  and  authorizing  the  mortgagee  to 
sell  the  goods  and  apply  the  proceeds  to  the  extinguishment  of  the  debt, 
is  valid  as  against  the  other  creditors  of  the  mortgagor.  Benham  r. 
Bam,  851. 

CHILDREN. 
See  Infants. 

CHURCHES. 
See  JuDOES. 

CIVIL  DEATH. 
See  Attainder. 

COHABITATION. 
See  Marriage  and  Divorce,  2. 

COLLATERAL  ATTACK. 
See  HxTSBAND  add  Wife,  10;  Judgments,  1. 

COLLATERAL  SECURITY. 

1.  DiuoBNCB  Required  in  Collecting.  —  When  a  creditor  receives  from 

his  debtor  notes  or  other  securities  as  collateral  he  becomes  a  bailee 
thereof  and  as  such  he  is  bound  to  use  ordinary  diligence,  such  as  persons 
usually  exercise  in  reference  to  their  own  matters,  in  endeavoring  to 
collect  the  collateral,  and,  for  a  failure  to  use  such  diligence,  he  is  an* 
swerable  for  the  loss  resulting  to  his  debtor.     Montague  v.  SteUs,  736. 

2.  Duty  of  Creditor  —  Defense  by  Debtor.  —  When  a  creditor  receives 

from  his  debtor  either  notes  or  other  obligations  of  any  kind  of  third 
persons,  as  collateral  security  for  the  payment  of  his  debt,  he  cannot, 
in  the  absence  of  an  express  agreement  to  the  contrary,  maintain  hia 
action  for  the  recovery  of  his  debt  without  accounting  for  the  collateral 
by  showing  either  that  he  has  collected  it  and  applied  it  as  a  credit  on 
the  debt,  or  that  he  could  not  by  the  use  of  due  diligence  collect  it.  In 
such  case  the  debtor  is  not  compelled  to  claim  damages  for  negligent 
loss  arising  from  failure  to  use  diligence  to  collect  by  separate  action  or 
counterclaim,  but  may  interpose  it  as  a  defense  to  such  action  and  thus 
require  an  accounting  for  the  collateral  by  the  creditor.  Montague  v. 
suits,  736. 
See  Corporations,  2-4;  Limitations  of  Actions,  9;  Negptiable  Ikstbu* 

ments,  3. 
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C.  0.  D. 
See  Express  CoMPAMm. 

COMBINATIONS. 
See  Insubance,  16. 

COMMERCE. 

1.  Trabx,  Meaniko  of  —  When  the  Term  does  not  Comprehend  iKTiib 
STATE  Commerce.  — The  word  "trade,"  which  was  decided  in  the  caaa 
of  In  re  Pinkney,  47  Kan.  89,  to  comprehend  the  business  of  insnr* 
ance.  means  trade  between  the  citizens  of  the  same  state,  and  not  trade 
between  the  citizens  of  different  states  or  interstate  commerce.  State  y, 
Phippn,  152. 

t.  Insurance  not  Commerce.  —  Issuing  a  policy  of  insnraaoe  is  not  a  trans* 
action  of  commerce.     State  v.  Phippa,  152. 

See  Insurance,  16;  Interstate  Cohhbsce. 

COMMISSIONS. 
See  Brokers,  2-4. 

COMMON  CARRIERS. 
See  Carriers. 

COMMON  LAW. 
Th>  Common  Law  has  Existence  and  Force  in  Kansas  In  all  oases,  where 
it  is  not  inconsistent  with  the  constitution,  statutes,  institutions  of  the 
state,  and  where,  without  it,  proper  remedies  for  injustice  and  wrong, 
and  for  the  redress  of  grievances  would  not  be  famished.  State  ▼.  0iij> 
iotin,  141. 

See  Byn»Nax,  1;  Husband  and  Wipe,  7;  iNDiomui; 

COMMUNITY  PROPERTY. 
See  Husband  and  Wife,  9. 

COMPENSATION. 
See  Brokers,  2-4;  Contractts,  9l 

CONCEALMENT. 
Sea  Insubancb,  2;  Limitations  op  Acnoxs,  4-8. 

CONFESSIONS. 
See  Marriaoe  and  Divorce,  S,  6. 

CONFLICT  OF  L4.WS. 
See  Abatement;  Attachment,  3,  6-8;  Contracts,  10;  Eqcttt,  8;  Evi. 
DENcn,  1;   Husband  and  Wife;   Injunctions,  3;   Insuranob,  10-13| 
Jurisdiction,  2. 

CONGRESS. 
See  Insurance,  16;  Interstate  Commerce. 

CONNECTING  CARRIERS. 
See  Railroads,  8-11. 
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CONSIDERATION. 

See  Assignment,  2;  Contracts,  1,  2;  Corporatioot;  8^  12;  FRAUDtruorv 

CoNVfiTANCBS,  1;  Tbusts,  2;  Vendor  and  Fukchasbb,  3. 

CONSPIRACY. 
See  Injuitoxions,  2. 

CONSTITUTIONAL  LAW. 
See  Statutes. 

CONSTITUTIONS. 
Sm  Comuov  Law;  Easos,  3;  Interstate  Commsboj  llvsiGaAi,  GoB> 

PORATIONS,  2. 

CONSTRUCTION. 
See  Wills,  3-6. 

CONSTRUCTION  CONTRACTS. 
See  Contracts,  11-18;  Mechanic's  Libk,  5-7. 

CONTEMPT. 
JvDOHEMT  Finding  Person    Guilty  of,    when  Void.  —  The  aervloe  of 

•  sammons,  in  an  action  against  a  corporation,  upon  one  of  ita  officials 
in  his  representative  character  is  merely  for  the  purpose  of  briuging 
it  into  court,  and  does  not  make  him  a  party  to  the  action  in  such 

•  sense  that  he  can,  without  further  process  be  adjudged  liable  to 
the  penalties  of  contempt  for  failing  to  deliver  to  the  receiver  appointed 
to  take  charge  of  the  corporate  property  a  portion  of  that  propertj 
which  he  had  in  his  possession  before  the  commencement  of  the  action. 
State  ▼.  Ball,  866. 

CONTRACTORS. 

See  Mechanic's  Lien. 

CONTRACTS. 

1.  OoKsroERATioN,    SUFFICIENCY  OF. — A  Consideration   moving  from  ono 

person  will  uphold  a  promise  to,  or  an  agreement  made  with,  a  third 
person.     Williamson  v.  Yager,  184. 

2.  Contracts  about  Several  Things  for  a  Single  Consideration,  when 

Entire.  —  The  principle  by  which  the  courts  are  governed  when  they 
declare  that  a  contract  about  several  things,  but  with  a  single  consider- 
ation in  gross,  is  entire  and  not  severable,  is  that  it  is  impossible  to 
affirm  that  the  party  making  the  contract  would  have  consented  to  do 
so  unless  he  had  supposed  that  the  rights  to  be  acquired  thereunder 
would  extend  to  all  the  things  in  question.  Coleman  v.  Insurance  Co., 
665. 

8.  Continuing  Offer  to  Sell.  —When  a  proposition  to  sell  is  made 
to  be  accepted  within  a  given  time,  it  constitutes  a  continuing  ofiFer 
which,  however,  may  be  retracted  at  any  time.  But  if  at  any  time 
before  it  is  retracted,  it  is  accepted,  such  offer  and  acceptance  consti- 
tute a  valid  contract.     Coo2)er  v.  Lansing  Wheel  Co.,  341. 

^  Proposition  to  Sell  when  Deemed  Accepted.  —  When  a  carriage 
manufacturer  gives  an  order  for  such  qucantity  of  wheels  as  he  may  re- 
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quire  during  a  certain  season  at  a  specified  price,  and  the  order  is  ac- 
cepted by  the  orderee  and  one  or  more  lots  of  wheels  are  furnished 
thereunder,  the  order  becomes  a  valid  and  binding  contract  for  the  en- 
tire season.     Cooper  v.  Lansing  Wheel  Co.,  341. 

6.  Unilateral  Contracts,  whkn  Binding.  — In  suits  upon  unilateral  con- 

tracts, the  defendant  is  held  bound  if  he  has  had  the  benefit  of  the  con- 
sideration for  which  he  has  bargained.  Cooper  r.  Lansing  Wheel  Ca, 
341. 
C.  Trusts  —  Aorebmknt  between  Stockholders  of  CJompanies,  What 
Void  as  Tending  to  Monopoly.  —  An  agreement  by  which  a  majority  of 
the  stockholders  in  several  companies  transfer  their  stock  to  trustees,  who 
are  required  to  hold  the  stock  in  trust  for  the  transferors,  and  to  exer- 
cise the  power  of  controlling  the  affairs  of  the  companies  which  the  legal 
ownership  of  the  majority  of  the  stock  confers,  in  such  a  manner  aa  will 
be  most  conducive  to  the  interests  of  all  the  parties  to  the  agreement, 
tends  to  establish  a  virtual  monopoly  of  the  business  for  which  the  com- 
panies were  organized^  and  is  therefore  contrary  to  public  policy  and 
void.     State  v.  Standard  Oil  Co.,  541. 

7.  Contracts  to  Procure  Legislation.  —  Contracts  which  have  for  their 

subject-matter  any  undue  interference  with  the  creation  of  laws,  or 
their  due  enforcement,  are  against  public  policy  and  void.  Spalding 
V.  Swing,  608. 

8.  Lobbying  Contracts  —  Contingent  Compensation.  — A  contract  to  giv» 

an  attorney  or  other  person  a  certain  percentage  of  a  claim  against  the 
United  States  government  for  services  in  collecting  it,  is  void  as  against 
public  policy,  when  such  services  consist  in  procuring  legislation  com- 
pelling the  paj'^ment  of  the  claim.     Spalding  v.  Ewing,  608. 

9.  Contracts  to  Procure  Legislation  —  Fee  Contingent  on  Success.  — 

An  attorney  may  recover  compensation  for  purely  professional  service* 
performed  in  procuring  legislation  in  which  his  client  is  interested;  but 
when  the  agreement  between  attorney  and  client  provides  for  compen- 
sation contingent  on  the  amount  recovered  under  such  legislation  when 
procnred  by  the  attorney,  the  contract  is  against  public  policy  and  can- 
not be  enforced.     Spalding  v.  Ewing,  608. 

10.  Conflict  op  Laws  —  Capaciiy  to  Contract.  —  When  a  contract  is  valid 
under  the  law  of  the  state  where  it  is  made,  it  is  valid  everywhere  as 
to  matters  bearing  upon  its  execution,  interpretation,  and  validity;  but 
as  to  the  capacity  of  the  contracting  party  who  resides  in  another  state, 
the  law  of  his  domicile  controls  and  prevails  in  an  action  brought  in  the 
latter  state.     Armstrong  v.  Best,  473. 

11.  Construction  Contracts  —  Engineer's  Estimates — Pleading  and 
Proof.  — Wiien  in  an  action  to  recover  for  work  done  under  a  construction 
contract  which  stipulates  that  the  amount  of  work  performed  shall  be  de- 
termined by  the  estimates  of  a  certain  engineer,  and  whose  determination 
shall  be  conclusive,  the  complaint  sets  out  (the  contract  and  alleges  that 
the  engineer,  though  often  requested,  failed  to  make  the  measurements 
as  required  therein,  and  to  certify  them,  and  that  his  failure  so  to  do 
was  fraudulent  and  collusive  with  defendant,  and  this  is  denied  by  an- 
swer setting  out  the  final  estimate  of  the  engineer,  which  is  alleged  in 
reply  to  be  made  in  violation  of  the  contract,  and  fraudulent,  the  plain- 
tiff must  show  that  the  engineer  has  refused  to  make  an  estimate  as  re- 
quired by  the  contract,  after  demand,  before  he  can  introduce  evidence 
nnder  a  quantum  meruit  count  in  his  complaint  of  the  amount  and  value 
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of  the  work  done;  but  he  is  not  compelled  to  prove  snch  refusal  by  the 
engineer  himself,  and  may  prove  it  by  any  witness  who  knows  the  facti. 
Williams  v.  Chicago  etc.  E'y  Co. ,  403. 

12.    00N3TRUCTI0N    CONTRACTS  —  EnGINEEr's  ESTIMATES  —  CONOHTSrVKNESa 

OF — Pleading  and  Proof. — In  an  action  to  recover  for  work  per- 
formed under  a  construction  contract  which  stipulates  that  the  amoant  of 
work  done  shall  be  determined  by  the  measurements  of  a  certain  engi- 
neer, whose  determination  shall  be  conclusive,  the  plaintiff  may,  under 
a  quantum  meruit  count  in  the  complaint,  show  his  compliance  with  the 
contract;  that  the  engineer  misconstrued  it  and  failed  to  make  the 
measurements  as  required  by  it;  and  he  may  also  show  the  amount  and 
value  of  the  work  done,  notwithstanding  an  allegation  in  the  answer 
that  an  estimate  of  measurements  was  made  by  the  engineer.  WiUiamt 
v.  Chicago  etc.  B'p  Co.,  403. 

13i   COKSTEUCTION  CONITIACTS  QcTANTUM  MERUIT  —  LiMIT  OF  RECOVERY.  —  lu 

an  action  on  a  quantum  meruit  to  recover  for  work  done  under  a  oon- 
atruction  contract,  the  plaintiff  cannot  recover  more  than  the  contract 
price.     Williams  v.  Chicago  etc.  R'y  Co.,  403. 

14.  Construction  Contraci'S  —  Right  to  Recover  at  Law.  —  When  a  con- 
struction contract  provides  that  the  amount  of  work  done  thereunder 
shall  be  determined  by  the  measurements  of  a  certain  engineer,  his  esti- 
mates and  award  may  be  impeached  for  fraud  or  gross  mistake  in  an 
action  at  law  as  well  as  by  suit  in  equity,  and  on  a  quantum  merwt  the 
plaintiff  may  recover  the  value  of  the  work  done.  WilUanu  v.  Chicago 
etc  R'y  Co.,  403. 

16.  Construction  CoNTK acts — Measurements  of  Engineer,  when  Conclu- 
sive AND  Binding.  —  A  stipulation  in  a  construction  contract  with  a 
railway  company  that  it  shall  be  executed  under  the  direction  of  the 
company  s  engineer,  by  whose  measurements  and  calculations  the 
amount  of  work  performed  shall  be  determined,  and  whose  determina* 
tion  shall  be  final  and  conclusive,  is  valid  and  binding  although  the  en< 
gineer  is  a  stockholder  in  the  company.  Williams  v.  Chicago  etc.  R'y  Co., 
403. 

16.  Construction  Contracts— Conclusiveness  of  Engineer's  Estimates  — 
Pleading.  — In  an  action  to  recover  for  work  performed  under  a  constmo- 
tion  contract  which  stipulates  that  it  shall  be  executed  under  the  direc- 
tion of  a  certain  engineer,  by  whose  measurements  the  amount  of  vfrork 
performed  shall  be  determined,  and  whose  determination  shall  be  con- 
clusive, the  approval  of  the  work  by  the  engineer  must  be  alleged  and 
proved.      Williams  v.  Chicago  etc.  R'y  Co.,  403. 

17.  Construction  Contracts— Engineer's  Estimates  —  Attack  on  »oa 
Fraud  or  Mistake.  — In  an  action  to  recover  for  work  done  under  a 
construction  contract  which  stipulates  that  the  amount  of  work  shall 
be  determined  by  the  measurements  and  certificate  of  a  certain  engineer, 
which  shall  be  conclusive,  such  estimate  and  certificate  may  be  impeached 
for  fraud  or  gross  mistake  implying  bad  faith;  otherwise  they  are  con- 
clusive, and  80  is  his  classification  of  material  removed  when  this  is  left 
by  the  contract  to  his  judgment,  and  no  fraud  is  shown.  Williams  v. 
Chicago  etc.  R'y  Co.,  403. 

18.  Construction  Contracts  —  Engineer's  Estimates  —  Impeachment  of 
FOB  Fraud  —  Insufficiency  of  Pleading.  —  In  an  action  to  recover  for 
work  performed  under  a  construction  contract  which  provides  that  the 
amount  of  work  done  shall  be  determined  by  the  measurements  of  & 
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«erta!n  engineer,  an  allegation  that  the  latter  frandnlently  failed  to 
make  or  certify  measurements  as  required  by  the  contract,  it  insuflScient 
to  warrant  the  reception  of  evidence  to  impeach  any  measurement  made 
by  him,  as  it  does  not  give  any  information  as  to  the  nature  of  the 
fraudulent  acts  relied  upon,  and  the  latter  must  be  alleged  as  well  ai 
proved.  WiUiama  v.  Chicago  etc  R'y  Co.,  403. 
'flee  Actions,  2,  4-7;  AoKNcy,  6;  Appeal,  5;  Associations,  3;  Corpobations, 
7,  21;  Damaqbs,  2;  Definitions;  Evidekcb,  2;  Husband  and  Wi»», 
7,  8;  Intants,  1,  2,  4;  Insurance,  2;  Limitations  or  Actions,  2;  Man- 
damus, 3;  Railroads,  1,  5;  Salxs;  Srscmo  PuuoRMANcn;  Vkkdob 

AND  POKOHASSB,  2;  WaQEBS. 

CONTRIBUTORY  NEGLIGENCE. 
See  MvinoiriLL  Corporations,  10;  Nsoliosnox,  6;  RAiutOAiN^  Hb 

CONVERSION. 
See  CA&KIXR8, 1-3;  Trover;  Willsi,  10-lS. 

CONVEYANCES. 
8m  Dkbds;  Fbaudulsnt  Convetanois;  MoBTOiaM. 

CORAM  NOBIS. 
See  Attobnit  and  Client,  2;  Ebbos. 

CORPORATIONa 

1.  Rioar  lo  Yoti  Stock.  —  In  the  absence  of  statute  or  agreement,  the 
right  to  vote'stock  as  between  the  corporation  and  the  person  endeavor* 
ing  to  vote  it  follows  the  legal  title  of  which  the  certificates  and  the 
stock  book  are  frima  facte  evidence.     Commonwealth  v.  Dabell,  640. 

&  Plidob  oj"  Stock  as  Collateral  —  Right  to  Vote.  —  When  corporate 
stock  is  pledged  as  collateral  security,  the  question  whether  the  debtor 
or  creditor  shall  vote  it,  depends  upon  the  terms  on  which  the  pledge  is 
made,  and  in  the  absence  of  agreement  between  the  parties  the  right  to 
vote  follows  the  legal  title.     Commonwealth  v.  Dalzell,  640. 

t.  RiQHT  ov  Pledqeb  TO  VoTE  Stock. — A  statute  which  provides  that 
upon  the  objection  of  a  stockholder  to  the  vote  of  stock  at  a  corpora- 
tion election,  the  judges  thereof  "shall  inquire  and  determine  sum- 
marily whether  the  name  on  the  books  is  that  of  the  absolute  and  bona 
fide  owner  thereof  or  of  a  holder  of  the  same,  as  executor,  administra- 
tor, guardian,  or  as  trustee  created  by  last  will,  or  by  decree  of  court, 
and  if  not  the  vote  so  tendered  shall  be  rejected,"  does  not  include  a 
pledge  of  stock  with  no  express  agreement  as  to  voting  power,  and  if  the 
pledgee  is  otherwise  entitled  to  vote  it  he  may  do  so  notwithstanding 
such  statute.  The  enumeration  of  owners  ^nd  tmatees  in  such  statute 
is  not  meant  to  be  exhaustive  and  exclusive,  nor  a  mandatory  direction 
to  reject  all  other  votes.     Commonwealth  v.  Dalzell,  640. 

A.  Right  op  Pledgee  to  Vote  Stock.  — When  the  by-laws  of  a  corpora- 
tion provide  that  all  persons  holding  shares  "  either  in  their  own  right, 
or  as  trustees,"  shall  have  a  right  to  vote,  a  person  who  is  admitted  to 
hold  stock  as  pledgee,  and  who  appears  from  the  corporate  books  to 
hold  it  as  trustee,  is  entitled  to  vote  it,  in  the  absence  of  an  agreement, 
showing  a  reservation  of  that  right  to  the  pledgor.  Commonwealth  v. 
DaiuU,  640. 
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6.  How  Fah  Regabdeb  as  Mere  Legal  Entttiiss  Distinct  vrou  thb 
Stockholders.  —  The  doctrine  that  a  corporation  is  a  legal  entity  ex- 
isting separate  and  apart  from  the  natural  persons  composing  it  is  a 
mere  fiction,  introduced  for  purposes  of  convenience  and  to  subserve 
the  ends  of  justice.  Hence,  where  that  fiction  is  urged  to  an  end  sub* 
versire  of  its  policy,  or  such  is  the  result  of  giving  effect  to  it,  it  must 
be  ignored,  and  an  averment  that  a  certain  act  has  been  done  by  tho 
stockholders,  simply  as  individuals,  and  to  promote  their  individual  in* 
terests,  cannot  preclude  judicial  inquiry  as  to  whether  the  act  in  quea* 
tion  was  really  done  by  them  in  the  capacity  and  for  the  purposes  alleged, 
or  was,  as  a  matter  of  fact,  done  to  control  the  corporation,  and  affect 
the  transaction  of  the  corporate  business,  in  the  same  manner  as  if  the 
act  had  been  clothed  with  all  the  formalities  of  a  corporate  act.  State 
V.  Standard  Oil  Co..  541. 

6.  Ultea    Vires,   Penalties    of,   when    Incurred    throitoh    Acts  or 

Individual  Stockholders.  —  Where  all,  or  a  majority,  of  the  stock- 
holders comprising  a  corporation,  do  an  act  which  is  designed  to  affeot 
the  property  and  business  of  the  company,  and  which  through  the 
control  their  numbers  give  them  over  the  selection  and  control  of  the 
corporate  agencies,  does  affect  the  property  and  business  of  the  com- 
pany, in  the  same  manner  as  if  it  had  been  a  formal  resolution  of  the 
board  of  directors;  and  the  act  so  done  is  ultra  vires  of  the  corporation  and 
against  public  policy,  and  was  done  by  them  in  their  individual  capacity 
for  the  purpose  of  concealing  their  real  purpose  and  object;  the  act  should 
be  regarded  as  the  act  of  the  corporation,  and  to  prevent  the  abuse  of 
corporate  power,  may  be  challenged  as  such  by  the  state  in  a  proceeding 
in  quo  warranto.     State  v.  Standard  Oil  Co.,  541. 

7.  Acts  Done  in  Excess  ov  the  Power  Conferred  by  a  Charter  are 

void  in  the  sense  that  they  can  have  no  effect  to  divest  the  corporatioa 
of  any  right  in  or  to  any  property  bolonging  to  it.  All  persons  attempt- 
ing to  contract  with  the  corporation  must  take  notice  of  the  powers  con* 
ferred  upon  it  by  its  charter.    Franco-Texan  Land  Co.  v.  McCormick,  815. 

8.  Notice. —  One  is  not  a  Purchaser  in  Good  Faith  from  or  Under  a 

Corporation  when  the  deed  under  which  he  claims  title  purports  to  be 
made  in  consideration  of  the  exchange  of  real  for  personal  property,  and 
the  charter  of  the  corporation  does  not  authorize  its  lands  to  be  conveyed 
for  such  a  consideration.     Franco-Texan  Land  Co.  v.  McCormick,  815. 

9.  A  Corporation  Cannot  Empower  an  Agent  to  do  an  Act  which 

MAT  not  be  Lawfully  Done  Under  its  Charter.  Franco-Texan 
Land  Co.  v.  McCormick,  815. 

10.  Principal  and  Agent,  Presumption  as  to  Extraordinary  Facts. 
If  an  act  performed  by  an  agent  of  a  corporation  is  in  excess  of  the 
corporation's  charter  or  the  agent's  authority,  except  in  extraordi- 
nary circumstances,  the  existence  of  those  circumstances  will  not  be 
presumed  as  against  the  corporation,  but  must  be  proved  by  one  claim* 
ing  them  to  have  existed.     Franco-Texan  Land  Co.  t.  McCormick,  815. 

11.  Notice  to  a  Director  is  not  notice  to  a  corporation,  nor  "is  he  one  of 
its  executive  oflBcers  to  whom  the  details  of  its  business  are  oommitted. 
Bard  v.  Penn  etc.  Ins.  Co.,  704. 

18.  Corporation  Cannot  be  Precluded  from  Recovering  Land  Oonvbybu 
BY  ITS  President  without  Authority  because  the  consideration,  or 
some  part  of  it,  was  paid  to  him,  in  the  absence  of  evidence  that  any 
part  of  the  money  received  by  him  was  paid  over  to  the  eorporation  or 
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applied  to  some  corporate  purpose.  Franco-Texan  Land  Co.  ▼•  McCoT' 
mick,  815. 

18.    A    CONVEYANCK     PURPORTING    TO    BE    MaDK  BY  A   LaND  COKPOKATIOW 

BY  ITS  President  of  its  lands  in  exchaDge  for  personal  property  ia 
void,  and  the  taking  of  the  note  of  a  third  person  in  payment  for  such 
land  is  exchanging  it  for  personal  property.  Franco-Texan  Land  Co.  v. 
McCormick,  815. 

14.  Authority  of  Officer  to  Bind. — The  officers  of  a  corporation, 
from  the  highest  to  the  lowest,  are  only  its  agents,  and  their 
acts  and  contracts  made  for  their  principal  are  binding  upon  it  only 
when  within  the  scope  of  their  authority,  express  or  implied.  Rumbough 
V.  Southern  Imp.  Co.,  528. 

15.  Evidence  of  Power  of  Officer  to  Bind.  —  The  scope  of  the  authority 
of  an  officer,  or  agent  of  a  corporation,  as  to  a  past  transaction,  cannot 
be  proved  by  the  unsworn  declarations  of  another  officer  or  agent. 
Runibough  v.  Southern  Imp.  Co.,  528. 

16.  Evidence  —  Declarations  of  One  Officer  as  to  Authority  of 
Another.  —  In  an  action  on  a  draft,  drawn  by  one  office  of  a  corpora- 
tion and  accepted  by  him  in  the  name  of  the  corporation,  the  declara- 
tions of  another  officer  thereof,  made  after  such  acceptance,  are  inad- 
missible in  evidence  to  show  the  former  officer's  authority  to  bind 
the  corporation.     Rumbough  v.  Southern  Imp.  Co.,  528. 

17.  A  Corporation  does  not  Change  Its  Domicilk  or  Place  of  Residence 
by  constituting  an  agent  in  another  state  upon  whom  proceedings  may 
be  served  in  compliance  with  the  laws  of  such  other  state,  and  to  en- 
able the  corporation  to  do  business  there.  Douglass  v.  PJienix  Ins.  Co., 
448. 

18.  Garnishment  of  a  Corporation  in  Another  State.  —  A  domestic  cor- 
poration at  all  times  has  its  exclusive  residence  and  domicile  in  the  ju- 
risdiction of  origin,  and  it  cannot  be  garnished  in  another  jurisdiction 
for  debts  owing  to  it  by  home  creditors,  so  as  to  make  the  attachment 
effectual  against  its  creditor,  in  the  absence  of  jurisdiction  acquired  over 
his  person.     Douglass  v.  Phenix  Ins.  Co.,  448. 

19.  Jurisdiction  —  Foreign  Corporations. — Whether  a  corporation  can 
be  sued  in  a  state  of  which  it  is  not  a  resident  depends  upon  the  posi- 
tion in  which  it  has  seen  fit  to  place  itself  in  reference  to  that  state 
in  connection  with  the  laws  thereof.  Reyer  v.  Odd  Fellows'  etc.  Ass'n, 
288. 

20.  Jurisdiction — Corporations  of  Other  States. —  The  courts  of  this 
state  will  not  entertain  jurisdiction  of  a  suit^against'a  corporation  organ- 
ized under  the  laws  of  another  state  if  the  adjudication  which  might  be 
made  in  this  state  would  depend  for  its  enforcement  upon  the  courts  of 
the  other  state  and  they  may  say  the  courts  of  this  state  had  mistaken 
the  law  of  the  other  state.     Kimball  v.  St.  Louis  etc.  R'y  Co.,  250. 

21.  Jurisdiction  —  Foreign  Corporations.  —  A  statute  providing  that  any 
person  who  shall  receive  or  transmit  moneys  for  the  use  of  a  corpora- 
tion organized  in  another  state,  or  who  shall  make  or  cause  to  be  made, 
any  contract  or  transact  any  business  for  or  on  account  of  such  corpo- 
ration, shall  be  deemed  an  agent  thereof,  and  service  of  process  against 
the  corporation  may  be  made  on  such  agent,  is  valid;  and  a  judgment 
against  a  corporation  based  upon  the  service  of  such  process,  on  such 
agent,  in  an  action  to  recover  upon  a  contract  made  by  him,  in  such 
■tate  with  a  citizen  thereof,  is  valid  and  enforceable  in  the  state  wher* 
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the  corporation  was  organized  and  of  which  it  Is  a  resident.  Reffer  T, 
Odd  Fellows'  etc  Ass'n,  288. 

22.  Conflict  of  Laws  —  Suits  Against  Corporations  Orqanizkd  and  Do- 
ing Business  in  Another  Statb. —  If  a  suit  is  pending  against  a  corpora- 
tion in  the  court  of  the  state  under  whose  laws  it  was  organized,  another 
action  for  the  same  purpose  will  not  be  entertained  in  another  state. 
Though  the  court  of  the  latter  state  may  have  jurisdiction  to  the  extent 
that  its  judgment  would  be  valid  in  the  state  where  the  corporation  was 
organized,  yet  the  plaintiffs  must  necessarily  be  referred  to  the  courts 
of  the  latter  state  to  compel  the  corporation  to  respect  the  plaintifb' 
rights  in  case  compulsion  should  be  necessary,  and  therefore,  the  plain- 
tiffs ought,  in  the  first  instance,  to  resort  to  that  court  which  alone  can 
declare  the  law  of  the  case  with  authority  and  can  compel  obedience  to 
it  by  force.     Kimball  v.  St.  Louis  etc.  B'y  (7o.,  250. 

Bee  Abatement,  1;  Agency,  7;  Contempt;  Contbaots,  6;  JsBvnAsem,  14, 
15;  Limitations  of  Actions,  1;  Municipal  CoapOBATiONs;  Nsoon- 
ABLE  Instruments,  3;  Quo  Warranto. 

COSTS. 
See  Suretyship,  7> 

COUNTERCLAIM. 
See  Collateral  Seoubitt,  2, 

COUNTY  CLERK. 
See  Deeds,  6. 

COURTS. 
Bm  Adhxbaitt}  OoftPOBATioNs,  20,  22;  JuRisDionov}  Hornra,  4}  Qv* 

Warranto;  Reoeivebs. 

COVENANTS. 
See  Mechanics'  Libn,  3,  i, 

COVERTURE. 
SPEOino  Performance,  3, 

CREDIT. 
See  Sales,  2-4. 

CREDITOR'S  SUIT. 
1.  Pabtiss.  —  Several  and  Separate  Judgment  CREDrroRB  may  unite  as 

plaintiffs  in  one  bill  to  have  alleged  fraudulent  conveyances  executed  by 
their  common  debtor  set  aside  as  in  fraud  of  their  rights.  Bomar  r. 
Means,  772. 
S.  Return  of  Nulla  Bona  when  not  Necessary  to  Support.  —  Where  a 
lien  has  been  obtained  by  attachment  of  the  property  in  controversy 
and  it  appears  by  bill  that  the  debtor  is  insolvent,  and  that  the  issuing 
of  an  execution  would  be  of  no  practical  utility,  the  obtaining  of  the 
judgment,  and  the  issuance  of  an  execution  thereon,  are  not  necessary 
prerequisites  to  equitable  interference.     Benham  t.  Ham,  851. 
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CRIMINAL  LAW. 
8m  ATrAiHDKB;  Ebror;  Homicide;  iNDicrmNT;  Sodokt. 

CROPS. 

Sao  HOMSSTBAS,  2;  HUSBAJID  AND  WiTS,  1,2,^ 

CROSS  BILL. 
See  Marriage  and  Divorcb,  7. 

CROSS-EXAMINATION. 
See  Appeal,  7. 

CUSTODY. 
See  Guardian  and  Ward,  1. 

CUSTOM. 
Stiduiob  to  Rebut.  — When  a  general  custom  is  so  well  settled  and  note* 
rions  as  to  raise  the  presumption  that  it  was  known  to  the  buyer  and 
seller,  it  cannot  be  rebutted   by  the  seller's   testimony  that  ha  wa» 
ignorant  of  its  existence.     Austrian  v.  Springer,  350. 

DAMAGES. 

L  Damages  in  Personal  Actions —  Measure  ov  Recovert.  — In  personal 
actions,  damages  accruing  after  the  commencement  of  the  suit  may  b« 
recovered  if  they  are  the  natural  and  necessary  result  of  the  act  como 
plained  of,  and  do  not  themselves  constitute  a  new  cause  of  action. 
Joseph  SehlUz  Brewing  Co.  v.  Compton,  92. 

I.  Damages  eor  Breach  or  Contract.  —  The  measure  of  damages  for  breach 
of  a  contract  to  sell  and  deliver  personal  property  when  the  purchase 
price  has  not  been  paid,  is  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  of  the  promised  delivery.  Aus- 
trian V.  Springer,  350. 

See  AcnoNS,  3,  4;  Aobnct;  Appeal,  6;  Joint  Liabilitt,  2;  MalioiovB' 
Prosecution,  2;  Municipal  Corporations,  8;  Nuisance,  2,  5-7j 
Sales,  3;  Telegraph  Companies,  4,  6;  Tboteb,  6,  6;  Vendor  and 
Purchaser,  4;  Watercourses,  3,  4. 

DEATH. 
See  Attainder;  Suretyship,  8. 

DEBTOR  AND  CREDITOR. 

Abuonmbnt  roR  Benefit  of  Creditors  —  Preferences.  —  A  creditor  ha» 
m  right  to  secure  the  payment  of  his  debts,  even  to  the  extent  of  ab- 
sorbing all  the  estate  of  his  debtor,  and  to  the  exclusion  of  the  claims 
of  all  other  creditors;  nor  will  any  presumption  of  fraud  attach  by  rea- 
son of  the  exercise  of  this  right  simply  because  a  short  time  after  the 
securing  of  the  debt  the  debtor  attempted  to  claim  the  benefit  of  the  as- 
signment law.     Benham  v.  Ham,  851. 

8m  Abatement,  1;  Actions,  3;  Assignment;  Assignment  fob  Benefit  of 
Creditors;  Attachment,  3,  4;  Collateral  Security;  Creditor's 
Suit;  Fraudulent  Conveyances;  Grants;  Mortgages,  3;  Paetixsj 
Receivers. 
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DECLARATIONS. 

8m  Cokpobationi,  16,  16;  Domicilk,  2-4;  Etidbkoi,  4|  MABBuaa  m 

DiYOBOK,  4-6;  Trusts,  2,  8. 

DEEDS. 

1.  CoiTSTRU(7noK  ov,  Whbx  the  Grantino  Clattsb  and  thb  Habbndux 
ABB  Inoomsisxbmt.  —  Whea  there  is  a  repugnancy  between  the  grant- 
ing clause  and  the  habendum  of  a  deed,  and  it  cannot  be  determined 
from  the  whole  instrument  and  attendant  circumstances  that  the  grantor 
intended  that  the  habendum  should  control,  the  granting  clause  must 
control;  but  where  it  appears,  from  the  whole  conveyance  and  attend* 
ant  circumstances,  that  the  grantor  intended  the  habendum  to  enlarge, 
restrict,  or  repugn  the  granting  clause,  the  habendum  must  control  for  the 
reason  that  it  is  the  last  expression  of  the  grantor's  wish  as  to  the  con« 
veyance.     Bodine  v.  Arthur,  162. 

%.  CoNSTRUcrioN  or — Granting  Clausb,  whbm  Controlled  by  Haben. 
DUM.  —  A  deed,  in  which  the  granting  clause  is,  "have  this  day  giveut 
granted,  bargained,  and  sold  to  H.  E.  B.,"and  the  habendum  is,  "To 
have  and  to  hold  until  the  said  H.  E.  B.,  wife  of  the  said  B.  W.  B.,  and 
to  her  children  by  him  begotten,  forever,"  will  be  construed  as  meaning 
that  the  grantor  intended  the  habendum  to  operate  as  an  addendum  or 
proviso  to  the  granting  clause,  and  to  control  the  same  to  the  extent  of 
limiting  the  estate  to  be  conveyed  to  H.  E.  K  to  a  life  estate,  with  re« 
mainder  to  her  children  begotten  by  B.  W.  B.     Bodine  v.  Arthur,  162. 

S.  Conditions  Subsequent' — Recording  Statutes. — A  condition  sobse- 
quent  in  the  form  of  a  power  of  revocation  reserved  in  a  deed  will  not 
be  deemed  impossible  of  execution,  on  the  ground  that  the  deed  provides 
that  the  revocation  shall  be  by  an  instrument  to  be  acknowledged  and 
recorded,  as  in  the  case  of  a  deed  to  land.  The  right  of  revocation  is 
not  lost  merely  because  the  grantor  has  thus  prescribed  as  a  part  of  the 
proceedings  by  which  the  revocation  is  to  be  carried  into  effect,  some 
formality  which  the  law  does  not  recognize.  In  such  a  case,  therefore, 
the  provision  that  the  revocation  is  to  be  acknowledged  and  recorded  ia 
not  to  be  regarded  as  so  far  of  the  essence  or  substance  of  the  right  as 
to  defeat  it.     Rickettt  v.  Louisville  etc,  R'y  Co.,  176. 

4.  Conditions  Sdbsequent. —  An  estate  which  has  once  been  vested  in  the 

grantee  cannot  be  defeated  by  a  condition  subsequent  which  is  either 
impossible,  illegal,  or  repugnant  to  the  estate  granted.  RicktUs  r.  Louis- 
ville etc.  R'y  Co.,  176. 

5.  Avoiding  for  Want  of  Mental  Capacity  —  Undue  Influbnob. — In 

the  absence  of  proof  of  undue  influence,  before  an  heir  can  set  aside  a 
deed  made  by  his  ancestor,  on  the  ground  of  his  mental  incapacity,  the 
heir  must  prove  such  a  degree  of  mental  weakness  on  the  part  of  the 
grantor  as  amounts  to  imbecility  and  renders  him  incapable  of  under* 
standing  and  protecting  his  own  interests.  The  fact  that  such  grantor 
is  physically  unable  to  look  after  his  property,  or  that  bis  mind  is  en- 
feebled by  age  or  disease,  is  not  sufficient  if  he  still  retains  a  full  oom* 
prehension  of  the  meaning,  design,  and  effect  of  his  acts  at  the  time  of 
the  execution  of  the  deed.  Argo  v.  Coffin,  86. 
t.  Revocation  Clause,  Validity  ot.  —  Where  a  deed  refers  to  a  revoca- 
tion of  the  grant  which  might  thereafter  be  acknowledged  and  recorded 
in  like  manner  as  the  deed  itself,  the  revocation  when  afterwards  carried 
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into  effect,  should  be  treated  as  part  and  parcel  of  the  deed.  Hence, 
though  the  recording  statutes  do  not  provide  for  the  acknowledgment 
and  recording  of  instruments  revoking  a  grant,  the  county  clerk  has, 
under  such  circumstances,  the  power  to  take  the  acknowledgment  aad 
record  the  revocation.  Ricketta  t.  Louisville  etc.  R'y  Co.,  176. 
See  Aoknowlbdoubnt;  Corporations,  8;  Grants;  Minimo,  L 

DEFINITIONS. 

"  BooDLB  "  IB  MoNKT  Fraudulbntlt  OBTAINED  IK  FoBUO  SiRTioi;  eipeoi* 
ally  money  given  to  or  received  by  officials  in  bribery,  or  gained  by  col- 
lusive contracts,  appointments,  or  the  like.  Boehmer  r.  Detroit  Frm 
Preta  Co.,  318. 

C.  0.  D.     HoBse  V.  American  Exp.  Co.,  328. 

Domicile.     Vilea  v.  City  of  Waltham,  311. 

"  Eligible."    Demaru  v.  Seates,  113. 

"Heirs."    Dukes  v.  Faulk,  745. 

"  Heirs  at  law."    Dukea  v.  Faulk,  745. 

"Heirs  of  body."    Duka  v.  Faulk,  746. 

"Legal  heirs."    Dukes  v,  Faulk,  745. 

LibeL     Collitu  v.  Dispatch  Pub.  Co.,  636. 

Promissory  note.     Doraey  v.  Wolff,  99. 

Property.     Holmes  v.  Oilman,  463. 

Stoppage  in  transitu.     Diem  v.  Koblitz,  531. 

"Trade."     Staie  v.  Phipps,  152. 

*'  Vacant  and  unoccupied."    Roe  t.  Dwelling  House  Ins.  Co.,  699. 

DELIVERY. 
See  AasiaNMXNT;  Carrikbs;  Express  Companixs,  1;  Salis,  1»  0»  I0-14| 

Waoers,  2. 

DEMURRER. 
See  Fleadinq,  1-1. 

DEPOSITIONS. 
See  Attorney  and  Client,  2L 

DEPOT. 
See  Mandamus,  2,  4,  6;  RAiutOADS^  L 

DESCENT. 
Estates  —  Dehnition  or  the  word  "  Heirs." — Heirs  are  the  penons  in 
whom  real  estate  vesta  by  operation  of  law,  on  the  death  of  the  one  who 
was  last  seised.  Ordinarily,  the  statute  of  distributions  designates  who 
are  entitled  to  the  character  of  heirs,  as  y^eM  as  the  shares  to  be  enjoyed 
by  them.     Dukes  v.  Faulk,  745. 

See  Attainder,  1;  Devise,  1-3. 

DESCRIPTION. 
See  Sfeoifio  Per  form  anob,  1,  4,  6;  Wnxa,  i,  BL 

DESERTION. 
See  Marriage  and  Divorce,  8. 

AM.  St.  Emp.,    Vou  XXXIV.  -  59 
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DEVISE. 

1.  Estates  —  Ltmitations  on. —"Heirs   at  Law,"    "Lkoal   Hbib«,* 

•'  Hbibs  op  Bodt,"  or  kindred  terms,  used  in  a  grant  or  devise  betokening 
a  grant,  gift,  or  devise,  to  such  as  a  class,  to  take  effect  at  a  particular 
time,  entitle  such  parties  to  take  as  purchasers,  and  not  by  descent,  aa< 
pecially  if  the  estate  is  made  absolute  by  additional  words  of  inheritance. 
In  such  case,  the  distribution  will  be  pe7-  stirpes,  unless  the  grant  or  de- 
vise otherwise  directs.     Dukea  v.  Faulk,  745. 

2.  Estates  —  Limitations  —  Heiks,  When  Takb  per  Capita. — When  the 

words  "  heirs  of  the  body  "  occur  in  a  grant  or  devise  accompanied  by 
the  words  "share  and  share  alike,"  or  kindred  words,  accompanied  by 
words  of  inheritance,  the  statute  of  distributions  determines  the  partiea 
who  are  to  take,  but  the  method  of  distribution  is  fixed  by  the  devise  to 
be  per  capita  and  not  per  stirpes,  and  the  estate  is  one  of  purchase,  and 
not  of  descent.  The  persons  taking  must  not  only  answer  the  require* 
ments  of  liueal  descendants  of  the  parent  stock,  but  must  also  be  such 
as  would  stand  at  the  death  of  the  life  tenant  as  an  heir  under  the  stat- 
nte  of  distributions.     Dukes  v.  Faulk,  745. 

8.  Estates — Limitations — Heiks,  When  Take  per  Capita. — When  a 
devise  is  made  to  a  daughter  for  life,  and  at  her  death  to  the  heirs  of  her 
body  then  living,  share  and  share  alike,  accompanied  by  words  of  inheri- 
tance, upon  the  death  of  the  life  tenant  distribution  will  be  made  only 
to  the  surviving  heirs  of  her  body  then  living,  namely,  her  children,  to 
the  exclusion  of  their  issue,  and  such  of  her  living  grand  and  great- 
grand  children  as  have  survived  their  ancestors,  and  those  who  take 
will  take  per  capita  in  fee,  and  not  per  stirpes.    Dukes  v.  Faulk,  745. 

4L  Estates  —  Mode  op  Distribution.  —  Whenever,  by  the  terms  of  descrip- 
tion in  a  grant  or  devise,  resort  must  be  had  to  the  statute  of  distriba- 
tions  for  the  purpose  of  ascertaining  the  objects  of  the  gift,  resort  most 
also  be  had  to  the  statute  to  ascertain  the  proportions  in  which  tha 
donees  shall  take,  unless  the  instrument  making  the  gift  indicate*  tha 
intention  of  the  donor  that  a  different  rale  of  distribution  ihall  b* 
pnrsned.    Dukes  y.  Faulk,  745. 

See  Wills. 

DIRECTORa 
See  Cobpobations,  11. 

DISCRIMINATION. 
See  Insurance,  13,  14;  Railboass,  ?• 

DISEASE. 
See  Carriers,  4. 

DISSOLUTION. 
See  Attachment,  5;  Partnership,  i. 

DISTRIBUTION. 
See  Descent;  Dbvum. 

DIVORCE. 
See  Marriage  and   Divorcb. 
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DOCKETING. 
See  Homestead,  6,  6,  8. 

DOMICILE. 

L  To  AcQuiBK  ▲'  Domicile,  there  must  be  a  residence  in  a  place  and 
an  intention  to  make  it  one's  home.  It  is  sufficient  that  he  took 
up  bis  abode  in  the  place  if  he  did  so  with  an  intention  to  acquire  a 
home  there  and  of  giving  up  bis  previous  home.  Files  v.  Gity  of  Walt- 
ham,  311. 

Si  Evidence.  —  Declarations  of  a  person  accompanying  a  change  of 
bis  abiding  place  are  competent  to  explain  the  change  as  part  of  tbe 
rea  gestce.  They  are  also  often  admissible  as  evidence  on  the  broader 
gronnd  that  they  tend  to  show  his  intention  to  make  the  change.  If 
they  indicate  the  state  of  mind  of  the  declarant,  they  have  a  legitimate 
tendency  to  show  his  intention.      Vika  v.  City  of  Waltham,  311. 

8.  Declarations  made  to  the  assessor  of  a  town  just  before  the  declar* 
ant  left  there  for  another  place,  to  the  efifect  that  he  intended  to 
change  his  residence  to  the  latter  place,  and  his  consulting  residents  of 
that  place  soon  after  reaching  there  as  to  measures  necessary  to  estab- 
lish his  residence  and  acquire  citizenship,  are  admissible  for  the  pur- 
pose of  proving  that  when  he  changed  his  place  of  abode  be  intended  to 
change  his  residence  also.      Viles  v.  City  of  Waltham,  311. 

4.  Evidence  to  Show  Chanqb  of. — When  one  has  changed  his  place 

of  abode,  and  the  question  arises  whether  he  intended  to  change  hia 
domicile,  all  his  acts  and  conduct  which  fairly  indicate  his  purpose  in  that 
particular,  within  a  reasonable  time  before  and  after  the  event,  may  be 
put  in  evidence,  together  with  his  declarations  accompanying  such  acts. 
Viles  V.  City  of  Waltham,  311. 
See  Attachment,  3,  7}  Contracts,  10;  Corporations,  17,  19;  Marbiaob 
and  Divorce,  8,  9. 

DORMANT. 
See  Partnership,  i. 

DRAINS. 
See  Watercourses,  1,  2, 

DRUMMERS. 
See  Aqenot,  3. 

EASEMENTS. 
1.  Basements  and  Servitudes  —  Implied  Grant.  — Where  the  owner  of 
land  subjects  part  of  it  to  an  open,  visible,  permanent  and  continnoua 
service  or  easement  in  favor  of  another  part,'  and  then  aliens  either,  the 
purchaser  takes  subject  to  the  burden  or  benefit,  as  the  case  may  be. 
Gfrace  etc.  Church  v.  Dobbins,  706. 

5.  Projecting  Cornice.  — Ip  a   Vendor  Grants  Lands  on  which  is  a 

House,  its  cornice  and  eaves  projecting  over  land  retained  by  him,  the 
grant  carries  by  implication  the  right  to  retain  the  cornice  and  eaves  in 
the  position  they  were  in  at  the  time  of  the  grant.  Orace  etc  Church  r. 
Bobbins,  706. 
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EJECTMENT. 
See  Executors  and  Administbat^bs. 

ELECTION. 
See  Faotobs,  1;  Gas  Companies,  4;  Infants,  4;  Joins  Liabiutt,  9L 

ELECTIONS. 
See  CoBFOBATiONS,  2-4. 

EMANCIPATION. 
See  Pabsnt  and  Child^ 

ENGINEERS. 
See  CoNTRACJTS,  11-18. 

EQUITABLE    CONVERSION. 
See  Wills,  10-13. 

EQUITY. 
L  Statute  of  Limitations  in  Equity.  —  When  an  obligation  is  clear  and 
its  essential  character  has  not  been  affected  by  lapse  of  time,  equity 
will  enforce  a  claim  of  long  standing  as  readily  as  one  of  recent  origin, 
as  between  the  immediate  parties  to  the  transaction.  Thomdike  ▼. 
ThorndiJce,  90. 

2.  Statute  of  Limitations  —  Equitable  Relief  against. — Although  courts 

of  equity  will  ordinarily  act  in  obedience  and  in  analogy  to  the  statute 
of  limitations,  yet  they  will  also,  in  proper  cases,  interfere  in  actions  at 
law  to  prevent  the  bar  of  the  statute  when  it  would  be  inequitable  and 
unjust.     Thm-ndike  v.  Thomdike,  90. 

3.  Equitable  Relief  against.  —  The  fact  that  the  remedy  at  law  is  barred 

by  limitation  in  one  state  as  between  residents  thereof  does  not  give  a 
legal  or  equitable  right  to  interpose  such  bar  to  an  action  between  the 
same  parties  in  another  state  against  property  therein  and  where  the 
right  of  action  is  not  so  barred.  Tkorndike  v.  Thorndike,  90. 
See  Actions,  2;  Contracts,  14;  Estates,  1;  Guardlan  and  Ward;  In. 
junctions;  Marriage  and  Divorce,  13;  Maxims;  Pabtnsrship,  8; 
Specific  Performance;  Trusts,  3;  Wills,  1«  4. 

ERROR. 
L  Criminal  Law  —  Writ  of  Error  Coram  Nobis,  when  an  Appropbiatb 

RsMEDy.  —  One  who,  after  indictment,  is  constrained  by  the  fear  of 
mob  violence  to  plead  guilty  in  the  district  court  to  the  charge  against 
him,  and  is  thereupon  sentenced  to  imprisonment  and  hard  labor  in  the 
penitentiary,  may  obtain  relief  in  the  same  court  from  such  sentence 
and  plea  by  proceedings  in  the  nature  of  the  common-law  writ  of  error 
coram  nobis.  State  v.  Calhoun,  141. 
2.  Error  Coram  Nobis,  Evidence  Admissible  in  Prockkdihoson.— When 
a  prisoner  is  seeking  to  obtain  relief  from  his  sentence  by  proceedings 
in  the  nature  of  a  writ  of  error  coram  nobis,  on  the  ground  that  he  was 
constrained  by  fears  of  mob  violence  to  plead  guilty  to  the  charges 
against  him,  it  is  not  improper  for  the  trial  court  to  permit  the  accused 
to  show  threats  of  mob  violence  made  both  before  and  after  the  plea  of 
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gnilty  was  entered,  as  well  as  threats  not  commuincated  to  him  before 
hU  plea  was  entered.  Snch  evidence  is  all  competent  as  tending  to 
•how  that  there  was  a  real  danger  of  mob  violence,  and  that  the  fears  of 
the  accused  were  well  founded,  and  it  is  therefore  rightly  submitted  to 
the  jury.  State  v.  Calhoun,  141. 
8.  Error  Coram  Nobis,  Guilt  of  Prisoner  may  not  be  Considered  in. — 
Where  a  person  who  has  been  sentenced  to  imprisonment  on  a  plea  of 
gnilty,  which  he  was  compelled  to  make  by  the  fear  of  mob  violence,  is 
seeking  relief  by  proceedings  in  the  nature  of  a  writ  of  error  coram 
nobis,  the  question  of  his  guilt  or  innocence  cannot  be  considered  by 
the  jury.  A  mob  has  no  right,  by  any  means,  to  shift  the  burden  of 
proof  from  the  state  to  the  accused,  or  to  relieve  the  state  from  proving 
the  guilt  of  the  accused  beyond  a  reasonable  doubt.  The  prisoner,  in 
such  a  proceeding,  has  the  right  to  be  placed  in  the  same  condition 
as  he  was  before  he  entered  his  plea  of  guilty,  and  to  insist  that  the  ques- 
tion of  his  guilt  should  be  investigated  under  the  ordinary  conditions  of 
a  criminal  trial,  in  which  he  can  avail  himself  of  all  the  rights  guaran- 
teed to  accused  persons  by  the  constitution.  State  r.  Calhoun,  141. 
See  Affeal. 

ESTATES. 

1.  Remainder-man,  when  not  Liable  for  Improvements  Made  by  Lii<k 

Tenant.  — The  value  of  improvements  made  by  a  life  tenant  while  in 
possession  of  land  cannot  be  recovered  as  a  set-oflF  in  an  equitable  actroa 
by  the  remainder-man  to  enforce  the  payment  of  a  debt  which  such  life 
tenant  owes  him.  The  principle  that  he  who  seeks  equity  must  do 
equity  cannot  properly  be  applied  in  such  a  case.     Sparks  v.  Ball,  236. 

2.  An   estate   tail,    being   an   estate    of    inheritance    which    descends    to 

particular  heirs,  is  essentially  dififerent  from  a  life  estate  with  remainder 
to  persons  answering  a  certain  description.  Hence  a  statute  which  con* 
verts  an  estate  tail  into  a  fee  simple  has  no  application  in  the  latter  case. 
Bodine  v.  Artliur,  162. 

See  Deeds,  2;  Devise,  1,  2. 

ESTOPPEL. 
See  GuABDiAN  akd  Ward,  5,  6;  Highways,  1;  Husbahd  and  Wim,  9;  In. 

SURANCB,  8. 

ESTOVERS. 
See  Waste,  2. 

EVIDENCE. 

1.  CoNiXiicT  OF  Laws.  —  The  Common  Law  ^f  Another  State  Will  bb 

Presumed  to  be  the  same  as  that  of  this  state.  Commonwealth  v.  Ora- 
ham,  255. 

2.  Contents  of  Letter.  —  Parol  evidence  of  the  contents  of  a  letter,  to 

prove  a  contract,  is  inadmissible  unless  the  letter  is  produced  or  its  loss 
or  destruction  accounted  for.     Rumbough  v.  Southern  Imp.  Co. ,  528. 
S.  A  Recital  in  an  Executor's  Settlement  that  a  certain  sum  waa 
received  from  a  specified  person,  when  placed  in  evidence  to  show  pay- 
ment of  a  note,  may  be  explained.    State  r.  Mason,  390. 
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4  Dkclarations  or  a  Purpose,  iNTSNyiOK,  or  Feeling  made  after  th* 
beginning  of  a  controversy  to  which  they  relate,  are  not  generally  ad- 
missible in  evidence,  because  they  are  naturally  so  aflFected  by  interest 
as  to  be  untrustworthy.      Viles  v.  City  of  Waltham,  311. 

'S,  Questions  calling  for  the  name  of  an  association  to  which  a  witness  hat 
referred  by  letter,  do  not  necessarily  call  for  the  contents  of  a  written 
instrument,  and  are  permissible.     Austrian  v.  Springer,  350. 

See  Agency,  1;  Appeal,  5,  7;  Attorney  and  Client,  2,  3;  Contracts,  11, 
18;  Corporations,  1,  15,  16;  Custom;  Domicile,  2-4;  Error,  2; 
Oas  Companies,  2;  Homicide,  2,  3;  Insurance,  6;  Libel,  7;  Limita- 
tions OS  Actions,  2;  Marriage  and  Divorce,  3-6;  Mechanic's  Lien, 
2;  Negotiable  Instruments,  3;  New  Trial;  Specijio  Perfo&m* 
ANCB,  1,  4,  5;  Trial;  Wills,  2,  9. 

EXCHANGE. 
See  CoBFORATioNs,  13;  Specific  Performanob,  6,  7. 

EXECUTION. 

1-  Execution  Sales  —  Duty  of  Purchaser.  —  A  stranger  to  an  action  hav- 
ing no  notice  of  any  fraud  or  irregularity  in  the  judgment  under  which 
he  purchases  need  only  inquire  whether  or  not  the  court  from  which 
the  execution  issued  had  jurisdiction  of  the  parties  and  of  the  subject- 
matter.      Williams  v.  Johnson,  513. 

2.  ExicuTioN  Sales  —  Inadequacy  of  Price  as  Ground  foh  Avoidino.  — 
Inadequacy  of  price  at  an  execution  sale  of  land  cannot  affect  the  pur- 
chaser's title  when  he  had  no  notice  of  any  fraud  or  irregularity  in  the 
judgment  under  which  he  purchased  and  to  which  be  is  a  stranger.  WU- 
liama  v.  Johnson,  513. 

See  Creditor's  Suit,  2;  Homestead,  9. 

EXECUTORS  AND  ADMINISTRATORS. 

Administration  on  Estate  of  Living  Person,  when  Valid.  —  A  pro- 
bate court  has  jurisdiction  to  appoint  an  administrator  for  a  missing 
person's  estate,  if  the  proceedings  are  based  upon  a  sufficient  petition 
and  proper  notice  of  the  hearing  thereof  is  given  by  publication,  and  it 
is  satisfactorily  proved  that  such  person  has  not  been  heard  of  for  mora 
than  seven  years.  In  such  a  case  the  missing  person,  if  he  afterwards 
returns,  cannot  maintain  an  action  of  ejectment  against  the  grantee  of 
one  who  has  purchased  a  portion  of  the  estate  at  an  administration  sal* 
for  which  an  order  has  been  duly  made.     ScoU  v.  McNeal,  863. 

See  Corporations,  3;  Evidence,  3;  Specific  Performancs,  2;  Subbttshu', 
3;  Wills,  13,  14. 

EXEMPTIONS. 
See  Attachment,  4,  6;  Hombsteao^  9. 

EXPLOSION. 
See  Gas  Companies,  2-4. 

EXPRESS  COMPANIES. 
L  LiABiLiTT  for  Goods  Sent  C.  O.  D.  —  When  gooda  are  sent  by  express 
0.  0.  D,  the  liability  of  the  express  company  aa  a  common  carrier  is  to 
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•afely  carry  the  goods  to  their  destination,  notify  the  oonslgnees  of  their 
Arrival,  and  to  ojQfer  delivery  apon  payment  of  the  amounts,  and  whea 
■ach  duty  is  folly  performed  its  liability  as  a  common  carrier  terrain 
nates.  If  the  consignees  are  not  ready  to  receive  and  pay  for  the  good% 
it  is  the  further  duty  of  the  company  to  safely  store,  care  for,  and  hold 
them  a  reasonable  time  to  enable  the  consignees  to  pay  and  then  notify 
the  consignor.  The  liability  of  the  express  company,  meanwhile,  is 
that  of  a  warehouseman  only.  Haaae  v.  American  Express  Co.,  328. 
S.  Liability  fob  Goods  Sent  C  0.  D.  —  Consignors  sending  goods  by  ex- 
press C.  0.  D.  must  expect  the  express  company  to  retain  the  goods  in 
order  to  give  the  consignees  an  opportunity  to  pay  for  and  take  them, 
and  in  the  meantime  to  store  them  in  its  warehouse,  and  if  the  gooda 
are  destroyed  while  so  stored,  the  express  company  cannot  be  held  to 
the  strict  liability  of  a  common  carrier,  but  only  aa  a  warehouseman, 
Hcute  V.  American  Express  Co.,  328. 

EXPULSION. 
See  Associations,  2,  3;  Railroads,  13-lS. 

FACTORS. 

1.  Sale  to  Thehselves.  — When  a  factor,  after  making  advances  on  tho 
goods  of  his  principal,  buys  them  himself  without  instructions  and  re- 
ports the  sale  and  a  balance  due  to  the  principal  without  disclosing  the 
purchaser,  the  principal  has  a  right  to  elect  to  affirm  or  repudiate  the 
sale  until  he  has  knowledge  that  his  factor  is  the  purchaser;  and  if  ha 
subsequently  affirms  such  sale  he  is  entitled  to  recover  the  amount  re* 
ported  by  the  factor  to  be  due  him.     Sims  v.  Miller,  762. 

8.  Salb  to  Themselves.  —  When  a  factor  buys  the  goods  of  his  principal 
without  direction  or  consent  of  the  latter,  and  without  disclosing  the 
purchaser,  the  principal  may  repudiate  the  sale  upon  obtaining  knowl* 
edge  as  to  the  purchaser  and  recover  the  highest  market  value  of  the 
goods  at  any  time  before  obtaining  such  knowledge,  although  the  factor 
may  have  made  advances  on  such  goods.     Sims  v.  Miller,  762. 

8.  Sales  to  Themselves  —  Recovery  by  Principal  —  Expenses  on  Sdb- 
STITUTED  Goods.  —  When  a  factor,  after  making  advances,  himself 
buys  the  goods  of  his  principal  without  direction  to  sell  and  then  re- 
ports  the  sale  and  a  balance  due  without  disclosing  the  purchaser,  the 
principal  though  at  first  declining  to  affirm  the  sale  may  afterwards 
affirm  it  and  sue  for  and  recover  the  balance  reported  to  be  due.  The 
principal  cannot  be  held  to  a  lower  market  value  of  the  goods  at  a  time 
when  he  has  given  directions  to  sell  subsequently  to  his  disaffirmance  of 
the  iirst  sale,  nor  can  he  be  charged  with  insurance,  storage,  or  inter- 
est, on  other  goods  purchased  by  the  factor  subsequently  to  such  dis- 
affirmance to  protect  himself  against  the  claim  of  his  principaL  Sima 
T.  Miller,  762. 

FEES.       . 

8m  Mortoagbs,  5;  Keqotiablb  Instruments,  6-7* 

FORECLOSURR 
See  Mechanics'  Lien,  1;  Mortgaqks,  Bw 

FORFEITURE. 
Bee  Insukanoi,  1;  Limitations  or  Actions,  It 
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FRANCHISES. 
8e«  Insubincb,  16;  Libbl,  2;  Limitations  or  Actions,  1;  Quo  Wakbahtow 

FRAUD. 
8m  Contraots,  11,  12,  14*  17,  '18;  Creditor's  Suit,  1;  Dbbtob  and 
Cbxditob;  Exbcutions;  Fraudulent  Conybyanoes;  Guardiak  and 
Ward,  4;  Judgmbnts,  2;  Limitations  of  Actions,  4-8;  Mabriaob 
and  Divobcb,  2,  11;  Sfeoific  Performancb,  7»  8;  SuBBTTSHrp,  4,  6} 
Railroads,  6,  7. 

FRAUDULENT  CONVEYANCES. 
1.  Question  for  Jury.  —  When  a  sale  is  attacked  for  fraud  by  the  ereditort 
of  the  vendor,  and  the  consideration  claimed  for  the  sale  is  the  surren* 
der  of  certain  notes  against  the  latter,  the  validity  of  such  notes  is  for 
the  jury  to  determine  from  all  the  facts  and  circumstances  in  evidence. 
State  v.  Mason,  390. 

5.  Fraud,  when  Question  for  Jury.  — When,  in  a  transaction  between  an 

insolvent  debtor  and  his  creditor,  an  inference  of  fraud  may  be  drawn 
from  all  the  circumstauces,  the  question  should  be  submitted  to  the 
jury  as  to  whether  the  transaction  is  fraudulent  as  to  other  creditors  or 
not.     State  v.  Mason,  390. 

Z,  Knowledqb  of  Vendeb  as  Affecting  Validitt  of  Salb.  —  A  sale, 
though  made  by  a  vendor  with  fraudulent  intent,  will  not  be  declared 
void  unless  the  vendee  had  actual  knowledge  and  notice  of  such  ia« 
tent.  Knowledge  of  facts,  which,  if  investigated  and  followed  out, 
would  lead  to  knowledge  of  the  fraud,  is  not  sufficient  to  invalidate  tha 
transaction.     State  v.  Mason,  390. 

4.  Preference  to  Creditors  —  Guilty  Knowledge.  —  When  a  preference 
is  given  by  an  insolvent  debtor  to  one  or  more  creditors  who  receive 
goods  in  satisfaction  of  bona  fide  debts,  actual  participation  in  tha 
fraud  is  necessary  to  render  the  acceptance  of  the  goods  fraudulent. 
Simple  knowledge  is  not  sufficient.     State  v.  Mason,  390. 

6.  Inadequacy  of   Price  in  the  sale  of  property  by  an  insolvent  debtor 

ia  a  badge  of  fraud,  but  is  not  sufficient  alone  to  raise  a  legal  infer* 
ence  of  fraud,  unless  so  grossly  inadequate  as  to  strike  the  understand- 
ing at  once  with  the  conviction  that  the  sale  never  could  have  been 
made  in  good  faith.  State,  v.  Mason,  390. 
8w  Inadequacy  of  Price  —  Question  for  Jury. — The  fact  that  goods 
transferred  by  an  insolvent  debtor  may  have  been  largely  in  excess  of 
the  debt  due  by  him  does  not  of  itself  make  the  transaction  fraudu- 
lent as  to  other  creditors;  but  it  is  "ground  of  inference"  from  which 
the  jury  may  draw  the  conclusion  that  a  preference  was  made  in  fraud 
of  other  creditors.     State  v.  Mason,  390. 

7.  Parties  to  Action  to  Set  Aside. — In  an  action  to  set  aside  convey- 

ances as  fraudulent  as  against  creditors,  the  original  grantee,  through 
whom  such  conveyances  passed,  but  who  has  no  legal  or  equitable  in- 
terest under  them,  is  not  a  necessary  party.     Bomar  v.  Means,  772. 

8.  Joinder  of   Causes   of    Action    to  Set  Aside  different   conveyances 

and  transactions  with  different  persons  at  several  different  transfers, 
made  by  a  debtor  with  the  design  of  defrauding  his  creditors,  may  be 
attacked  by  them  in  one  action.     Bomar  v.  Means,  772. 
See  Chattel  Mortgages;  Creditor's  Suit,  1. 
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GAMINO. 
See   BaoKKBS,    1;    Cobfobations,    18;    Neootiabli    iHsntinmrTB,    11} 

Trial,  3. 

GARNISHMENT. 
See  Attachmbnt,  4,  6-8. 

GAS  COMPANIES. 

L  Nbolioshob  —  Duty  oy  Natural  Gas  Compant.  —  A  natural  gas  company 
must  not  only  construct  and  maintain  its  pipes  and  fittings  of  such  ma- 
terial and  workmanship,  laid  in  the  ground  with  skill  and  care,  aa  to 
provide  against  the  escape  of  gas  therefrom  when  new,  but  such  a  system 
of  inspection  must  be  maintained  as  will  insure  reasonable  promptness 
in  the  detection  of  all  leaks  that  may  occur  from  the  deterioration  of  the 
material  in  the  pipes  or  from  any  other  cause  within  the  circumspection 
of  men  of  ordinary  skill  in  the  business.  Koelsch  r.  Philadelphia  Co., 
653. 

2.  Negligence  —  Evidence  op  —  Explosion  of  Gas.  —  An  escape  of  gas  from 
a  pipe  is,  in  the  absence  of  any  exculpatory  explanation,  some  evidence 
of  negligence  on  the  part  of  the  gas  company,  and  when  to  this  is  added 
evidence  that  the  day  after  an  explosion,  and  while  the  company  was  un- 
covering  its  main  pipe  in  the  street  near  the  premises,  gas  was  seen  to 
escape  from  the  trench;  that  holes  or  cracks  were  found  in  the  pipe,  one 
of  which  had  the  appearance  of  being  a  rust  hole,  from  which  the  gas 
poured  in  dense  volumes;  and  that  the  street  between  such  leak  and 
the  premises  damaged  was  made  ground,  so  porous  that  gas  could  pass 
through  it.  This  establishes  a  prima  facie  case  of  negligence  against 
the  company,  and  justifies  a  finding  that  the  gas  which  exploded  escaped 
from  its  main  pipe,  and  that  such  pipe  was  either  defective  when  put  in 
place  or  had  been  in  use  so  long  that  the  company  ought  to  have  known 
that  it  was  unsafe  to  use  it  longer.     Koelsch  v.  Philadelphia  Co.,  653. 

8.  Negligence  of  Gas  Company  —  Injury  to  Gas  Pipe  from  Sewer  Com- 
struction  —  Duty  of  Gas  Company.  —  When  the  construction  of  a 
city  sewer  may  naturally  and  probably  result  in  injury  to  a  gas  main 
from  the  settling  of  the  ground  around  it,  and  the  gas  company  has,  or 
ought  to  have,  knowledge  of  the  construction  of  the  sewer,  it  must 
guard  against  the  damage  likely  to  result  therefrom,  and  cannot  shift 
the  responsibility  upon  the  city  or  its  contractor.  When  in  such  case 
injury  results  from  an  explosion  caused  by  a  leak  of  gas,  it  is  for  the 
jury  to  determine  whether  or  not  a  gas  company  maintaining  a  proper 
system  of  inspection  would  or  ought  to  have  knowledge,  from  the  noto- 
riety attending  the  construction  of  the  sewer,  within  a  shorter  time  than 
elapsed  between  the  commencement  thereof  and  the  discovery  of  the 
leak  of  gas.     Koelsch  v.  Philadelphia  Co.,  653. 

4.  Concurrent  Negligence  —  Gas  Explosion  Caused  by  Stranger — 
Right  of  Recovery.  —  W^hen  the  presen'ce  of  gas  in  a  cellar  is  due 
to  the  negligence  of  a  gas  company,  and  an  explosion  results  from  the 
negligent  striking  of  a  match  by  a  stranger,  the  party  injured  may 
recover  against  either  the  gas  company  or  the  stranger,  or  against  both, 
at  hia  election.     Koelsch  v.  Philadelphia  Co.,  653. 

GAS   WELLS. 
See  Mining,  2. 
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GIFTS. 
See  Deyisb,  1,  4;  Trusts,  2, 4. 

GRAND  JURY. 
See  HoHioiDB,  1;  DsvisB,  1,  2,  4;  iNDtorusm. 

GRANTS. 
Grants  Mat  br  Revoked  by  Virtue  of  a  Power  Expressly  Risbryio 
IN  THE  Deed. — Since  the  deed  is  notice  to  the  grantee's  creditors  that 
the  power  of  revocation  is  reserved,  such  a  condition  cannot  be  assailed 
on  the  ground  that  it  is  contrary  to  public  policy  in  enabling  the  par* 
ties  to  the  instrument  to  defeat  the  rights  of  such  creditors.  Biciett$  T* 
Louisville  etc.  £'y  Co.,  176. 

See  Easements,  2;  Minino,  2-4. 

GUARDIAN  AND  WARD. 

1,  Guardianship  in  Socage  exists  only  when  an  infant  under  fourteen  yean 

of  age  is  seised  of  real  estate.  The  right  of  gnardianship  is  in  such  only 
of  the  infant's  next  of  kin  as  cannot  take  by  inheritance  from  him;  and 
as  between  kin  equally  entitled,  the  one  who  first  obtains  possession  of 
the  infant  has  the  custody  of  him.     Foley  v.  Mutual  Life  Ins.  Co.,  456. 

2.  Guardian  in  Sooaob  has  an  Estate  in  the  Lands  op  his  Ward  and 

can  maintain  in  his  own  name  any  appropriate  action  to  recover  the  rents 
and  profits,  and  to  recover  damages  for  trespass  and  waste  upon  the 
land,  and  to  recover  possession  of  the  land  itself.  Foley  v.  MtUual  Life 
Ins.  Co.,  456. 

8.  Guardian  in  Sooaoe  has  no  Power  to  Surrender  for  Oanoellatiow 
A  Policy  of  Life  Insurance  of  which  his  ward  is  the  beneficiary,  and 
it  is  doubtful  whether  he  has  any  authority  whatever  over  any  of  the 
personal  property  of  his  ward.     Foley  v.  Mutual  Life  Ins.  Co.,  456. 

4.  Jurisdiction  to  Settle  Accounts  of  Guardians.  —  If  a  guardian  has 
by  fraud  settled  his  accounts  with  his  ward,  and  procured  a  decree  from 
the  surrogate  court  discharging  him  from  liability,  and  such  ward  finds 
it  necessary  to  resort  to  a  court  of  equity  to  set  aside  such  settlement 
and  decree  on  account  of  such  fraud,  the  court  has  jurisdiction  not  only 
for  the  purpose  of  setting  aside  the  settlement  and  decree,  but  also  to 
determine  the  amount  due  upon  an  honest  accounting;  and  its  judg- 
ment fixing  such  amount  is  conclusive  upon  the  sureties  of  the  guardian 
in  the  absence  of  fraud  and  collusion.     Douglass  v.  Ferris,  435. 

6.  The  Fact  that  a  Guardian  Used  Some  of  thb  Proceeds  of  an  un- 
authorized disposition  of  property  of  his  ward  for  the  benefit  of  the  latter 
does  not  estop  the  ward  from  recovering  such  property  nor  make  him 
answerable  for  any  of  such  proceeds  when  the  guardian  was  also  his 
father,  subject  to  the  parental  duty  of  supporting  and  caring  for  him, 
and  there  is  nothing  to  show  that  the  father  was  not  able  to  perform 
such  duty  or  to  respond  in  damages  to  the  person  to  whom  he  sold  such 
ward's  property  without  authority.     Foley  v.  Mutual  Life  Ins.  Co.,  456. 

6.  Merk  Acquiescence  on  the  Part  op  a  Ward  will  not  estop  him  from 
asserting  his  rights  to  the  policy  of  life  insurance  surrendered  by  his 
guardian  in  socage  without  having  authority  so  to  do.  Foley  v.  Mutual 
Life  Ins.  Co.,  456. 

See  Corporations,  3;  Infants,  2,  4;  Suretyship,  3-7. 


Index.  939 

HABENDUM. 
See  Debds,  1,  2. 

HEms. 

Sm  Dujds,  6;  Divisi;  Descent;  Estates,  2}  Wiua,  7-9. 

HIGHWAYS. 

1.  Municipal  Corporations  —  Adverse  Possession  of  Streets  —  Estop- 
pel.—  Mere  adverse  possession  of  a  public  street  or  alley  in  a  city  for  the 
■tatatory  period  cannot  confer  title,  but  when  such  possession  is  accom< 
panied  with  other  circumstances,  which  would  render  it  inequitable 
that  the  public  should  assert  its  rights  to  regain  possession,  then,  npon 
the  principle  of  estoppel,  a  party  may  be  protected  against  the  assertion 
of  such  rights,  in  order  to  prevent  manifest  wrong  and  injustice. 
Crocker  v.  Collins,  752. 

S>  Municipal  Corporations  —  Title  to  Streets  Arising  from  Nonuser. 
Mere  nonuser  of  a  street  or  alley  in  a  city  for  the  period  of  twenty 
years  does  not  amount  to  such  an  abandonment  as  will  destroy  the 
rights  of  the  public  therein,  and  confer  title  upon  a  private  party. 
Crocker  v.  Collins,  752. 

t.  Doty  op  Road  Ofpicers  is  to  Providb  Roads  suitable  for  ordi- 
nary travel,  conducted  in  an  ordinary  manner,  and  such  safeguards 
as  may  be  needed  to  meet  the  risks  of  such  travel,  but  they  are  not 
bound  to  provide  against  extraordinary  incidents  or  accidents  of  traveL 
Herr  v.  Lebanon,  603. 

4.  Dutt  to  Keep  in  Repair  —  Negligence  —  Proximate  and  Re- 
mote Cause.  —  A  highway  that  is  in  suitable  condition  for  ordinary 
travel,  conducted  in  an  ordinary  manner,  does  not  become  defective 
because  some  extraordinary  unforeseen  condition  arises,  in  consequence 
of  which  it  is  momentarily  too  rough  or  too  narrow  to  meet  all  exigen- 
cies of  the  situation.  Whatever  is  so  much  out  of  the  ordinary  course 
as  not  to  be  naturally  foreseen  as  a  probable  result  of  the  condition  of 
the  highway,  the  road  officers  are  not  bound  to  provide  against,  and 
their  neglect  to  make  such  provision  can  be  neither  a  proximate  nor  a 
concurrent  cause  of  the  injury  received  in  consequence  of  aoch  extraor- 
dinary event  or  accident.  Herr  v.  Lebanon,  603. 
See  Negligence,  3. 

HOMESTEAD. 

1.  Homestead  Rights  Attach  to  a  Lot  which  has  been  Purchased  por 

A  Homestead,  and  which  the  Purchaser  Intends  to  Use  as  Such, 
though  he  has  not  yet  occupied  it,  and  it  is  not  fit  for  such  occupancy 
until  he  can  have  a  residence  built  thereon,  if  he  is  proceeding  in  good 
faith  to  secure  the  erection  of  such  residen<;e  for  the  purpose  of  using  it 
as  his  home.     Cameron  v.  Oebliard,  832. 

2.  Mortgage    by    Husband  op  Crops  on  Wipe's  Land  —  Separate  Es- 

tate. —  When  a  husband,  being  permitted  by  the  wife  to  manage  and 
control  her  land  for  the  purpose  of  supporting  herself  and  family,  makes 
•  mortgage  of  the  crops  thereon  for  supplies,  without  the  joinder,  au- 
thority, or  knowledge  of  the  wife,  and  with  notice  to  the  mortgagee  of 
her  ownership,  he  cannot  enforce  the  mortgage  m  against  the  wife. 
Wettt  V.  BatU,  50S. 
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5.  A  Homestead  is  not  Subject  to  a  Judgment  Lien  unless  such  lien  ex* 

isted  before  the  homestead  right  was  acquired.  Freiberg  v.  Walzenit 
808. 
4.  A  Homestead  is  not  Scbjeot  to  thb  Lien  of  a  Judgment  against  it» 
Owner  Existing  before  its  Acquisition  if,  at  and  before  such  acqui« 
sition,  the  debtor  was  occupying  the  property  as  his  home  and  he  pur- 
chased it  as  a  home  for  himself  and  his  family.  As  the  lien  cannot  at- 
tach until  the  property  vests  in  the  debtor,  and  as  at  the  moment  it  so 
vested  it  became  his  homestead,  there  was  no  intervening  period  in  which 
the  lien  could  take  effect.     Freiberg  v.  Wahsem,  808. 

6.  Lien    of    Judgment    against.  —  Under   the    North  Carolina    statute, 

a  docketed  judgment  is  a  lien  on  all  the  land  of  the  debtor  in  th» 
county  where  it  is  docketed  from  the  date  of  the  docketing,  and  the 
creditor  may  immediately  enforce  such  lien  on  all  of  the  debtor's  laud 
outside  of  the  boundaries  of  his  homestead;  but  as  to  such  homestead 
estate,  he  cannot  subject  it  to  his  lien  until  the  homestead  right  therein 
is  in  some  manner  terminated.     Vanstory  v.  Thornton,  483. 

6.  Lien    of  Judgment    against.  —  Under   the    North    Carolina   statute, 

which  makes  a  docketed  judgment  a  lien  on  all  the  lands  of  the 
debtor  iu  the  county  where  it  is  docketed  from  the  date  of  docketing, 
the  lien  of  a  docketed  judgment  has  priority  over  the  lien  of  a  subse- 
quent mortgage  on  a  homestead  of  the  debtor  as  soon  as  the  homestead 
right  has  terminated  or  become  extinguished.     Vanstory  v.  Thornton,  483. 

7.  Sale  of — Lien  of  Judgment.  —  The  homestead  right  is  salable  or  as- 

signable, and  the  purchaser  can  hold  the  land  to  which  it  attaches  to 
the  exclusion  of  an  ordinary  senior  judgment  creditor  of  his  assignor  or 
vendor  until  such  right  is  in  some  manner  terminated  and  extinguished. 
Vanstory  v.  Thornton,  483. 

8.  Judgment   and    Mortgage    Liens  against  —  Distribution  of   Pro- 

ceeds OF  Sale.  —  When  a  judgment  debtor,  after  the  judgment  is 
docketed,  mortgages  all  of  his  lands,  including  his  homestead,  and 
they  are  sold  under  the  judgment,  the  excess  above  the  homestead  ex- 
emption will  be  applied  in  payment  of  the  judgment  lien;  but  the 
homestead  right  passes  to  the  mortgagee,  and  the  judgment  debtor  is 
not  entitled  to  any  portion  of  the  amount  of  the  homestead  exemption 
until  both  the  judgment  and  the  mortgage  are  paid,  and  such  amount 
will  be  invested  under  the  direction  of  the  court  until  the  termination 
of  the  homestead  right,  and  the  interest  thereon  applied  to  the  mort- 
gage. Upon  the  termination  of  such  right,  the  principal  will  be  ap- 
plied: 1.  To  any  balance  remaining  unpaid  on  the  judgment;  and  2.  To 
the  balance,  if  any,  due  on  the  mortgage,  the  remainder,  if  any,  to  go 
to  the  judgment  debtor.     Vanstory  v.  Thornton,  483. 

9.  Homestead  Exemption.  —  The  Proceeds  of  a  Voluntary  Salb  of  a 

Homestead  are  not  exempt  from  execution  though  the  sale  was  made 
with  the  intention  of  purchasing  another  homestead  with  the  proceeds. 
Freiberg  v.   Walzem,  808. 

HOMICIDE. 
1.  Criminal  Law  —  Grand  Juror's  Bias.  —  An  indictment  for  murder  will 
not  be  quaslied  because  the  grand  jury  knew  of  the  cause  of  the  death, 
and  did  not  fully  and  sufficiently  describe  it,  when  such  indictment 
consists  of  two  counts,  the  first  of  which  charges  the  accused  with  kill- 
ing the  deceased  by  striking,  beating,  and  kicking  her  with  his  hand» 
and  feet,  and  by  casting  and  throwing  her  down,  unto,  and  upon  the 
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floor  and  ground,  and  the  second  of  which  avers  tliat  th«  accused  made 
an  assault  upon  the  decedent,  and  by  acme  means,  instmments,  and 
weapons,  to  the  jurors  unknown,  deprived  her  of  her  life,  if  there  is 
nothing  to  show  what  evidence  was  before  the  grand  jury  when  they 
found  such  indictment.     Commonwealth  v.  Holmes,  270. 

2.  Criminal  Law  —  Evidence  of  Previous  Acts  and  Threats.  —  On  the 
trial  of  an  indictment  against  a  husband  for  the  murder  of  his  wife,  in 
which  there  is  no  direct  evidence  that  he  inflicted  the  injuries  resulting 
in  her  death,  it  is  proper  to  admit  evidence  of  threats  and  acts  of  yio* 
lence  on  his  part  towards  her  from  shortly  after  their  marriage,  some 
nine  years  prior  to  her  death,  down,  or  nearly  down,  to  the  time  of  the 
alleged  homicide.  Such  evidence  is  admissible  because  it  tends  to  prove 
settled  ill-will  and  malice  towards  the  wife,  and  the  existence  of  a  mo- 
tive on  the  part  of  the  husband  for  the  commission  of  the  crime  with 
which  be  is  charged.     Commonwealth  v.  Holmes,  270. 

8.  Criminal  Law.  —  On  a  Trial  fob  Murder,  Evidbncb  that  there  was 
sand  in  the  mouth,  nostrils,  and  windpipe  of  the  decedent,  when  her 
body  was  first  seen  after  her  death,  is  admissible,  at  least  for  the  pur- 
pose of  disclosing  the  condition  of  the  body  when  found.  Commonwealth 
T.  Holmes,  270. 

HUSBAND  AND  WIFE. 

L  Husband's  Mortgage  of  Wife's  Separate  Propbrtt  —  Agenct.  —  Al- 
though the  wife  has  permitted  her  husband  to  manage  and  control  her 
land  for  several  years  for  the  purpose  of  supporting  herself  and  family, 
and  to  apply  the  crops  growing  thereon  to  the  payment  of  supplies,  he 
is  not  thereby  authorized,  as  her  agent,  to  mortgage  such  crop,  without 
her  knowledge  or  consent,  to  one  who  has  notice  of  her  ownership. 
Wells  V.  Baits,  506. 

2.  Right  of  Hcsp^and  to  Mortgage  Wife's  Income.  — The  exclusive  re- 
ceipt by  the  husband  of  the  income  of  the  wife,  even  during  the  entire 
period  of  the  coverture,  does  not  confer  any  rights  upon  him  in  or  to 
her  property,  nor  take  away  his  liability  to  account  for  such  income 
for  at  least  one  year  preceding  a  demand.  Hence  he  has  no  implied 
power  to  anticipate  such  income  by  mortgaging  it  to  one  having  notice 
of  her  ownership.     Wells  v.  Baits,  506. 

5.  Separate  Property  of  Wife  —  Evidence  of  Husband's  Rights  in. — 

Evidence  of  a  surrender  by  the  wife  to  her  husband  of  her  rights  in  and 
to  her  separate  property  during  the  joint  occupancy,  must  be  positive 
and  unequivocal  in  order  to  confer  upon  him  any  proprietary  interest 
in  the  use  of  the  land.  Wells  v.  Batts,  506. 
4.  Mortgage  of  Crop  —  Intermixture  —  Who  must  Bear  Loss. — When 
a  husband,  prior  to  his  death,  has  mortgaged  crops  growing  on  his  own 
and  his  wife's  land,  and  some  of  such  crops  are  intermingled  and  mixed 
after  his  death  that  they  cannot  be  distinguished  or  divided,  the  loss,  as 
between  the  wife  and  the  mortgagee,  must  fall  upon  the  wife  as  the 
party  entitled  to  the  possession  and  as  the  party  through  whose  fault 
or  neglect  the  wrongful  mixture  has  occurred,  although  she  would  other- 
wise be  entitled  to  the  whole  of  the  crop  grown  upon  her  land.  Well* 
V.  Baits,  506. 

6.  Power  of  Wife  to  Dispose  of  Her  Separate  BSstatb.  — Where  a  maj> 

ried  woman  has  reserved,  in  one  of  the  clauses  of  an  antenuptial  agree- 
ment, the  full  control  of  all  her  estate,  with  power  to  dispose  of  or  manage 
it  as  she  thinks  proper,  she  will  be  deemed  to  have  an  absolute  right  to 
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dispose  of  her  property  at  any  time,  as  sbe  pleases,  and  another  clause 
of  the  agreement  which  provides  that  the  rents  and  interest  accminf 
from  the  property  of  both  spouses  should  be  for  their  joint  benefit,  can* 
not  be  construed  so  as  to  give  her  merely  the  power  to  alienate  her  prop* 
erty  after  her  husband's  death.      Williamson  v.  Yager,  184. 

6.  Married  Womkn — Right  to  Become  Partners. — Married  women,  while 

incompetent  to  enter  into  partnership  engagements  with  their  husbands, 
are  free  to  enter  into  partnership  relations  with  third  parties,  and  thns 
bind  their  separate  properties  and  estates  for  the  partnership  debts. 
Vail  V.   Winterstein,  334. 

7.  Married  Women  — Ability  to  Contract.  — The  common -law  disability 

of  a  feme  covert  to  make  a  contract  exists  in  North  Carolina  except  in 
cases  provided  for  by  statute.     Armstrong  v.  Beat,  473. 

8.  Conflict  of  Laws — Contracts  of  Married  Women. —  When  a  contract 

is  made  by  a /erne  covert  in  one  state  where  it  is  valid  against  her,  and 
suit  thereon  is  brought  in  another  state,  where  she  has  her  domicile 
and  where  the  contract  is  void  because  of  her  coverture,  it  will  not  be 
enforced  in  the  courts  of  the  latter  state.     Armstrong  v.  Best,  473. 

9.  Husband  and  Wife  —Wife,  when  Estopped  from  Claiming  her  Shake 

OF  Community  Property.  —  If  a  husband,  after  separating  from  his 
wife,  comes  to  this  state  and  conducts  himself  as  a  single  man,  the 
wife,  meanwhile,  making  no  efifort  and  showing  no  desire  to  assert  her 
rights  as  a  spouse,  the  community  relationship  will  be  deemed  to  have 
been  abrogated  as  to  persoas  here  who  deal  with  the  husband  in  good 
faith,  and  on  the  assumption  that  he  is  unmarried,  and  the  wife  will  be 
estopped  from  asserting  a  claim  to  land  which  her  husband  has  bought 
with  money  earned  since  the  separation,  and  has  afterwards  conveyed 
to  an  innocent  purchaser.     Nuhn  v.  Miller,  868. 

10.  Orphans'  Court,  Collateral  Attack  upon  Orders  of.  —  An  order  of 
the  orphans'  court  directing  the  sale  of  the  real  property  of  a  married 
woman  for  the  payment  of  her  debts  cannot  be  attacked  collaterally  nor 
by  motion  made  after  the  lapse  of  several  years  to  vacate  snch  order. 
Stewart  v.  Madden,  713. 

See  Homestead,  2;  Homicide,  2;  Marriage  and  Divosox;  Tbuiti,  6| 
Vendor  and  Furchasbb,  4. 

IDEM  SONANS. 
See  Mortgages,  1. 

IMPEACHMENT. 
See  Judgments,  2;  New  Tbiau 

IMPRISONMENT. 
See  Attahtdeb;  Ebbor;  Limitations  or  Actions,  8;  Mukioifal  Ck>BFOBA* 

TIONS,  4. 

IMPROVEMENTS. 
See  Estates,  1. 

INCOME. 
See  Husband  and  Wife,  2. 
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INDICTMENT. 
Oband  Jubt — Pebvious  Opinion  of  Grand  Juror.  —  An  Indictment 
should  not  be  held  bad  because  one  of  the  jurors  bad  before  the  meeting 
of  the  jury  made  a  personal  investigation  of  the  guilt  of  the  accused  and 
therefrom  had  formed  an  opiuiou  that  he  was  guilty.  In  the  absence  of 
a  statute  changing  the  rule  of  the  common  law  upon  the  subject,  th» 
grand  jury  is  an  informing  and  accusing  body  rather  than  a  judicial  trl« 
bunal  and  may  found  an  indictment  upon  the  knowledge  of  its  memben^ 
or  of  one  or  more  of  them.  CommontoeaUh  v.  Woodtoard,  302. 
See  HoMiciDB,  1. 

INDORSEMENT. 
See  AssiQMMEMT,  2;  Mistakb. 

INFANTS. 

1.  CONTBACJTS     WITH     INFANTS  —  RiGHT     TO     AVOID    IS    PERSONAL     PbIV1» 

LEGE  OF  Infant.  —  When  one  contracts  with  an  infant  to  compen- 
sate him  for  services  which  are  subsequently  rendered,  the  former 
cannot  avoid  his  obligation  to  pay  by  setting  up  the  plea  of  infancy. 
The  right  to  avoid  the  contract  on  that  ground  is  the  peculiar  personal 
privilege  of  the  infant  alone.     Hicks  v.  Beam,  521. 

2.  Judgments  fob  ob  against,  when  Conclusive.  —  When  suit  is  brought 

for  the  services  of  an  infant  in  his  own  name  by  his  guardian  or  next 
friend,  the  decree  is  conclusive  on  him  as  well  as  the  party  for  whom 
he  performs  the  labor,  though  he  might,  if  no  action  had  been  in>^ 
stitnted,  have  disaffirmed  the  contract  on  which  it  is  founded,  on  arrir* 
ing  at  majority.     Hicks  v.  Beam,  521. 

8.  Judgments  for  or  against  Infants,  when  Binding.  — When  an  in- 
fant institutes  an  action  in  his  own  name,  but  before  judgment  therein, 
arrives  at  majority,  the  judgment  is  binding  on  both  parties  to  the  ao> 
tion.     Hicks  v.  Beam,  521. 

4.  Actions  bt  Infants  —  Defenses.  —  When  an  infant,  without  the  in- 
tervention of  a  guardian  or  next  friend,  undertakes  to  prosecute  hi» 
suit  in  his  own  name,  the  debtor  has  a  right  to  object  to  his  recovery 
because  the  judgment,  like  the  contract,  may  be  repudiated,  or  affirmed 
and  enforced,  at  the  election  of  the  infant,  if  rendered  before  his  major- 
ity. But  such  objection  must  be  interposed  in  apt  time  by  plea  in  abate- 
ment or  by  answer  before  the  trial  on  the  merits,  and  if  not  so  pleaded 
it  will  be  considered  as  waived.     Hicks  v.  Beam,  521. 

See  Affkal,  6;  Guardian  and  Ward;  Master  and  Sbbvant,  4,  8;  NbolI' 
OBNOE,  6;  Railroads,  30. 

INJUNCTION. 
1.  Boycotting  —  Injunction  Against.  —  Discharged  union  workmen  will 

be  restrained  by  injunction  from  gathering  about  their  former  employer's 
place  of  business,  and  from  following  to  and  from  their  work,  nonunion 
workmen  subsequently  employed  by  him,  and  from  gathering  about  the 
boarding  house  of  such  workmen,  or  in  any  manner  interfering  with 
them  by  means  of  threats,  menaces,  intimidation,  ridicule,  or  annoyance* 
on  account  of  their  working  for  such  employer.  Murdoch  r.  WaUcer, 
678. 
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8.  CoNSPiR  ACT  —  iNJUNcnoN  AOAIKST.  —  An  Injunction  will  not  issue  to  en- 
join defendant  from  continuing  a  conspiracy  not  to  employ  complainanta. 
Woithington  v.  Waring,  294. 

8.  Statotk  of  Limitations  —  Injunction  against  Action  in  Anothbb 
State.  —  A  court  of  equity  in  Illinois,  having  jurisdiction  will  not  enjoin 
a  citizen  of  that  state  from  prosecuting  an  action  at  law  in  another  state 
against  the  estate  of  a  deceased  citizen  of  the  former  state  upon  a  oanse 
of  action  barred  by  the  statute  of  limitations  in  that  state,  bat  not  barred 
bj  sncb  statnte  in  the  other  state.  Thoindike  ▼.  Thomdike,  00. 
See  Associations,  2,  3;  Mining,  2. 

INNUENDO. 
Sea  Libel,  3,  12,  13w 

INSOLVENCY. 
8o«  Obbditobs'  Suit,  S|  Fbaudulbnt  Contktanoss,  2, 4;  Salsb,  8,  i,  7,  lOl 

INSTRUCTIONS. 
See  Appeal,  6;  Libel,  13. 

INSURANOK 

1.  FoRTEiTxmEs  DO  KOT  Readilt  Find  Favor  IN  THE  Law,  and  courts  art 
reluctant  to  declare  and  enforce  them  if,  by  reasonable  interpretation, 
it  can  be  avoided.     Coleman  v.  Insurance  Co.,  565. 

3»  Insurance  Contraot,  when  Severable.  —  A  contract  of  insurance  of  two 
or  more  kinds  of  property,  which  are  specifically  appraised  and  valued  in 
the  policy,  will  be  deemed  severable  and  not  entire,  unless  there  is  some- 
thing in  the  terms  or  nature  of  the  particular  contract,  or  in  the  oircnm< 
■tanoes  of  the  case,  or  in  the  nature  of  the  different  subjects  of  insurance, 
from  which  it  may  be  inferred  that  the  insurer  would  not  have  been 
likely  to  have  assumed  the  risk  on  one  of  several  of  them,  unless  induced 
by  the  advantage  and  profit  of  having  a  risk  on  all.  Hence,  though 
there  may  have  been  some  conduct  of  the  insured  as  to  some  of  the  prop- 
erty not  evil  in  itself,  but  working  a  breach  of  a  condition  in  its  letter, 
—  as,  for  example,  an  innocent  and  unintentional  concealment  regarding 
the  title  by  which  the  insured  holds  his  land,  —  the  effect  of  that  breach 
may  be  confined  to  the  insurance  upon  that  property,  and  the  contract 
as  to  that  held  void,  and  as  to  the  other  subjects  held  valid.  Coleman 
V.  Insurance  Co.,  565. 

8.  Notice  or  Additional. — If  a  policy  of  insurance  contains  a  condi- 
tion that  it  shall  be  void  in  the  event  of  procuring  additional  in< 
aurance,  unless  written  notice  thereof  be  furnished  the  secretary,  and 
the  approval  of  the  company  indorsed  upon  the  policy,  the  effect  of  such 
condition  cannot  be  avoided  by  proving  that  after  the  additional  insur- 
ance  was  obtained,  a  director  of  the  insuring  corporation,  having  knowl- 
edge of  the  additional  insurance,  annually  renewed  the  policy  by  ac- 
cepting premiums  thereon,  there  being  no  evidence  that  he  was  a  gen- 
eral agent,  or  authorized  to  accept  notice  of  overinsuranoe,  or  to  waive 
its  consequences.     Bard  v.  Penn  etc.  Ins.  Co.,  704. 

4i  Formal  Proofs.  —  Immediate  Notice  of  a  total  loss  given  to  the  fnanrer, 
dispenses  with  further  notice  or  technical  proofs  of  loss.  Roe  V,  Dwell- 
ing House  Ins.  Co.,  595. 
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6.  Waivbb  ot  Proofs  ot  Loss.  —  An  absolute  denial  of  liability  by  ad  in- 

surer  for  a  total  loss  after  due  notice  thereof,  constitutes  a  wairer  o( 
further  or  technical  proofs  of  loss.  Roe  v.  Dwelling  House  Lis.  Co.,  69S. 
8L  Fuoof  or  Notice  of  Loss.  —  A  letter  signed  by  the  insurer,  addressed 
and  received  by  his  agent  in  due  course  of  correspondence  upon  the 
subject  of  the  policy  and  loss  in  dispute,  and  in  reply  to  a  letter  giving 
notice  of  such  loss,  when  foUorred  by  a  visit  from  the  person  named  in 
the  letter  as  one  who  would  be  sent  on  behalf  of  the  insurer  to  attend 
to  the  loss,  is  admissible  in  evidence  to  show  notice  thereof  and  a  waiver 
of  further  proofs.     Boe  v.  Dwelling  House  Ins.  Co.,  595. 

7.  Temporary  Vacation  of  Insured  Premises  for  four  days  occurring 

upon  a  change  of  tenants  and  to  suit  the  convenience  of  the  departing 
tenant,  is  not  such  a  cessation  of  occupancy  as  will  vitiate  a  policy,  pro- 
Tiding  that  it  shall  be  void  if  the  building  insured  shall  "  become  vacant 
or  unoccupied,  or  not  in  use,"  and  provided  also  that  the  loss  occurred 
during  such  vacation.    Jioe  v.  Dwelling  House  Ins.  Co.,  595. 

8.  Violation  of  Conditions  in  Policy,  Effect  of  Insurer's  Knowlbdqi 

OF.  —  An  insurance  company  is  estopped  from  asserting  the  invalidity 
of  its  policy  at  the  time  it  was  issued  for  the  violation  of  any  of  the  con- 
ditions  of  such  policy,  if,  at  the  time  it  was  so  issued,  the  fact  of  such 
violation  was  known  to  the  company  or  to  its  duly  authorized  agent. 
Mesterman  v.  Home  Mut.  Ins.  Co.,  877. 
i.  Insurance  Company,  When  Deemed  to  be  Agent  of  Another  Com- 
pany—  Knowledge  of  Agent  Imputed  to  Insurer. — An  insurance 
broker  who  is  employed  to  place  insurance  is  the  agent  of  his  employer 
and  not  of  the  insurer;  but  where  a  person  applies  to  an  insurance  com- 
pany for  a  gross  amount  of  insurance,  without  giving  instructions  to 
place  any  portion  of  such  insurance  with  other  companies,  and  receives 
thereafter  from  such  company  policies  for  the  entire  amount  of  the  in- 
surance, signed  by  several  other  companies  and  indorsed  with  a  state- 
ment that  the  company  applied  to  is  the  agent  of  the  companies  issuing 
the  policies,  the  company  applied  to  must,  for  the  purpose  of  defining 
the  relative  rights  of  the  applicant  and  the  insurers,  be  regarded  as  the 
•gent  of  the  latter  and  not  of  the  former.  In  such  a  case,  if  the  com- 
pany dealing  with  the  applicant  fails  to  disclose  to  one  of  the  insurers 
a  fact  material  to  the  risk,  which  has  been  truthfully  stated  in  the  ori- 
ginal application,  the  knowledge  of  that  fact  will  be  imputed  to  the 
insurer,  and  the  latter  cannot  avoid  his  policy  on  the  ground  that  the 
insured  has  violated  its  conditions.  Mesterman  v.  Home  Mut.  Ins.  Co., 
877. 

10.  Conflict  of  Laws  —  Place  of  Contract.  —  When  an  insurance  com- 
pany having  its  home  office  in  one  state  issues  a  policy  upon  property 
situate  in  another  state  to  a  resident  thereof,  and  through  its  authorized 
agent  therein  as  provided  by  the  policy,  the  contract  of  insurance  is 
deemed  to  have  been  made  in  the  state  where  the  property  is  situated, 
and  after  loss  thereunder,  and  proof  of  such  loss,  coupled  with  a  refusal 
to  pay,  the  insured  or  his  assignee  may  bring  an  action  to  recover  on 
the  policy  in  the  latter  state.     Curnow  v.  Phomix  Ins.  Co.,  766. 

11.  Place  of  Contract.  —  When,  by  the  terms  of  an  insurance  policy,  it 
ia  not  binding  unless  countersigned  by  an  agent  residing  at  a  particular 
place,  that  place  must  be  regarded  as  the  place  where  the  contract  is 
made,  and  the  laws  and  usages  of  such  place  must  govern  in  the  inter* 
pretation  of  the  contract.     Curnow  v.  Phoenix  Ins.  Co.,  766, 
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12.  CoNPLicT  OF  Laws — Place  gw  Payment.  —  A  provfrion  In  »  poliey  of 
insurance  that  loss  thereunder  shall  be  paid  sixty  days  after  due  notie* 
and  proof  of  loss  have  been  received  at  the  office  of  the  company,  in  m- 
eordance  with  the  terms  of  the  policy,  does  not  stipulate  for  payment  at 
the  "home  office"  of  a  foreign  insurer,  but  only  postpones  payment 
until  sixty  days  after  notice  and  proof  of  loss  is  received  at  that  office. 
Cumow  V.  Phoenix  Ins,  Co.,  766. 

13.  Rbtaliatokt  Statutes  Rkqardino  Foreign  Insurance  Companies, 
How  Construed,  and  when  Enforceable.  — A  statute  which  provide* 
that,  "  when  by  the  laws  of  any  other  state  or  nation,  any  taxes,  fines, 
penalties,  license  fees,  deposits  of  money  or  of  securities,  or  other  obliga- 
tions or  prohibitions  are  imposed  on  insurance  companies  of  Ohio  doing 
business  in  such  state  or  nation,  or  upon  their  agents  therein,  so  long 
as  such  laws  continue  in  force,  the  same  obligations  and  prohibitions 
of  whatever  kind,  shall  be  imposed  upon  all  insurance  companies  of  such 
other  state  or  nation  doing  business  within  Ohio  and  upon  their 
agents  here,"  is  retaliatory  and  penal  in  its  character,  and  must  b« 
strictly  construed.  It  is  not  permissible  to  read  into  an  enactment  of 
this  kind  words  not  found  in  its  text,  for  the  purpose  of  giving  it  a 
construction  in  conformity  with  its  supposed  policy.  Therefore  the 
mere  existence  of  a  discriminating  statute  in  another  state  is  not  a  suffi- 
cient  ground  for  calling  such  an  enactment  into  operation,  unless  it  is 
shown  that  there  is  a  domestic  insurance  company  actually  organized 
and  liable  to  be  affected  by  such  discrimination.  State  v.  Insurance  Co., 
fi73. 

14.  Insurance  Companies  —  Organization  ok  —  When  Complete  fob 
Purpose  o»  Enforcing  Retaliatory  Statutes.  —  A  statute  imposing 
upon  foreign  insurance  companies  doing  business  in  Ohio  the  same 
obligations  and  prohibitions  which  the  states  or  nations  to  which  such 
corporations  belong  have  imposed  upon  the  insurance  companies  of 
Ohio,  cannot  be  put  into  operation,  unless  the  complete  and  regular  or- 
ganization  of  a  domestic  company  is  proved.  Articles  of  incorporation 
do  not  make  a  company,  and  the  mere  filing  and  recording  of  such  ar- 
ticles, without  the  subscription  of  any  stock  or  election  of  directors,  i* 
not  such  an  organization  as  will  enable  the  state  to  proceed  in  quo 
vmrranto,  under  the  provisions  of  the  above-mentioned  statute,  against 
a  foreign  insurance  company.     State  v.  Insurance  Co.,  573. 

15.  Officers  —  Ministerial  and  Judicial  Acts.  — The  act  of  the  superin- 
tendent of  insurance  in  issuing  a  license  to  a  foreign  insurance  company 
for  the  transaction  of  business  is  ministerial,  not  judicial,  and  such  a 
license,  although  it  will  protect  the  company  in  the  transaction  of  busi- 
ness during  its  continuance,  is  not  a  bar  to  a  proceeding  in  quo  warranto 
when  the  company  is  found  to  be  exercising  any  of  the  franchises  of  the 
state,  without  authority  of  law.     State  v.  Insurance  Co.,  573. 

16.  Foreign  Insurance  Companies,  Power  of  State  to  Punish  Agents  of. 
The  agents  of  foreign  insurance  companies  who  are  carrying  on  busi- 
ness within  the  state  may  be  convicted  of  violating  an  "  act  to  declare 
unlawful  trusts  and  combinations  in  restraint  of  trade  and  products, 
and  to  provide  penalties  therefor."  The  word  "  trade,"  as  used  in  that 
statute,  does  not  mean  interstate  commerce;  and  it  may  therefore  b« 
made  to  cover  the  transactions  of  such  agents  without  placing  its  pre- 
visions in  conflict  with  the  powers  of  Congress  to  regulate  commercs 
among  the  several  states.     State  v.  Phipps,  152. 
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17.  8tatb8,  Power  of,  to  Regulatb  Foreign  Insubanci  Companies. —  The 
■tate  has  power  to  regulate  and  control  the  business  of  a  foreign  insor* 
aace  company  within  its  boundaries,  and  to  provide  penalties  for  tb« 
transgression  of  the  regulating  and  controlling  statutes  by  means  of 
which  that  power  is  exercised.     State  v.  Phipps,  152. 

18.  Lite.  —  Ax  Interest,  to  bb  Insurable,  must  be  an  interest  in  favor  of 
the  continuance  of  the  life,  and  not  an  interest  in  its  loss  or  destmc- 
tion.     Holmes  y.  Oilman,  463. 

19.  Life.  —  An  Insurable  Interest  in  the  Life  of  Another  is  hot 
Fropertt.     Holmes  v.  Gilman,  463. 

See  Commerce;  Factors,  3;  Gdardian  and  Ward,  3,  6;  Pahtnebship,  8. 

INTEREST. 
See  Factors,  3;  Negotiable  Instruments,  6,  6,  8,  ft. 

INTERSTATE  COMMERCE. 
Fiddlers*  Licenses  —  Constitutional  Law.  —  The  clause  in  the  con- 
stitution of  the  United  States  which  gives  Congress  the  power 
to  regulate  commerce  between  the  several  states  does  not  render 
nnconstitutional  a  law  which  makes  a  person  who  brings  goods,  wares, 
and  merchandise  from  one  state  into  another,  for  the  purpose  of  ped< 
dling  them  in  the  latter,  liable  to  pay  a  peddler's  license  in  the  state 
where  they  are  sold,  and  subject  equally  with  the  citizens  of  that  state 
to  the  specified  pains  and  penalties  for  refusing  to  pay  snob  license. 
Eash  T.  Farley,  233. 

See  Commerce,  I;  Insurance,  16. 

INTERVENTION. 
See  Attachment,  2. 

INTOXICATING  LIQUORS. 
See  Carriers,  4. 

INTOXICATION. 
See  Railroads,  14,  15. 

IRRIGATION. 
See  Watercourses,  2. 

JOINDER. 
See  Fraudulent  Conveyances,  8;  Mandamus,  8. 

JOINT  LIABILITY. 

1.  Torts  —  Joint  and  Several  Liability. — When  several  persons  are 
iointly  bound  to  perform  a  duty,  they  are  jointly  and  severally  liable  for 
omitting  to  perform  it,  or  for  performing  it  negligently.  Wisconain  Jt.  R. 
Co.  V.  Ross,  49. 

S.  Torts  — Joint  and  Several  Liability. — When  one  has  received  an 
actionable  injury  at  the  hands  of  two  or  more  wrongdoers,  all,  however 
numerous,  are  jointly  and  severally  liable  to  him  for  the  full  amount  of 
damages  occasioned  by  such  injury,  and  the  plaintiff  has  his  election  to 
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■oo  all  jointly,  or  he  may  bring  his  separata  action  against  each  or  anj 
fli  thuB.     Wisconsin  R.  R.  Co.  v.  Ross,  49. 
See  Railroads,  18. 

JUDGES. 
A  Jusaa  n  Disqualifibd  to  try  or  determine  an  application  for  the  pro* 
bate  of  a  will  made  by  the  rector,  wardens,  and  vestry  of  a  particular 
Bpiacopalian  church  if  he  is  a  member  of  such  vestry.   State  v.  Toung,  41. 
See  Mandamus,  I. 

JUDGMENT  NOTES. 
See  Partnership,  8. 

JUDGMENTS. 

1.  OoNOLTjsiVKNESs  07  —  Aitorney's  AUTHORITY.  —  When  a  petition  for 

the  sale  of  land,  filed  by  an  attorney  on  behalf  of  a  widow  and  heirs, 
results  in  a  judgment  and  sale  thereunder,  such  judgment  can« 
not  be  attacked,  either  directly  or  collaterally,  by  such  heirs  on  the 
ground  that  the  attorney  had  no  authority  to  represent  them.  Such 
authority  is  conclusively  presumed  as  to  purchasers  nnder  the  judg- 
ment who  are  ignorant  of  the  attorney's  want  of  authority.  WUUamt 
V.  Johnson,  513. 

2.  A  Foreign  Judgment  is  Conclusive  upon  the  merits,  and  can  be  im« 

peached  only  by  proving  that  the  court  rendering  it  did  not  have  juris* 
diction  of  the  subject-matter  of  the  action  or  of  the  person  of  the  de- 
fendant, or  that  it  was  procured  by  fraud.     Dunstan  v.  Biggins,  431. 

8.  A  Foreign  Judgment  is  Sufficiently  Authenticated  when  the  attesta- 
tion certifies  that  the  papers  are  true  copies  of  the  records  filed  in  the 
office  of  the  court,  and  legally  kept  in  the  custody  of  the  masters  thereof. 
It  is  not  indispensable  that  the  certificate  state  that  the  copy  had  been 
compared  by  the  clerk  with  the  original,  and  is  a  correct  transcript 
therefrom,  and  of  the  whole  of  the  original.     Dunstan  v.  Higgins,  431. 

4.  Foreign  Judgments.  —  The  Refusal  of  a  Foreign  CJourt  to  Allow  a 
Commission  to  examine  witnesses  in  this  state  does  not  a£fect  the  con- 
clusive character  of  a  judgment  subsequently  rendered  by  such  court. 
Dunstan  v.  Higgins,  431. 

See  Appeal,  1;  Attachment,  8;  Attorney  and  Client,  1;  Corporations, 
21;  Creditor's  Suit;  Executions;  Guardian  and  Ward,  4;  Home- 
stead, 3-8;  Infants,  2-4;  Jurisdiction,  1;  Partnership,  8;  Beokiv- 
ERs;  Suretyship,  4,  6. 

JURISDICTION. 

1.  Attachment.  —  The  law  of  a  state  cannot  make  a  debtor  a  resident 
of  that  state  by  so  declaring,  contrary  to  the  fact  and  the  rule  of 
.  general  law,  so  as  to  bind  another  jurisdiction  by  the  declaration, 
nor  can  any  state  authorize  an  attachment  of  a  credit  when  neither 
the  debtor  nor  the  creditor  is  within  its  jurisdiction;  and  if  such  laws 
purport  to  authorize  such  attachment,  the  courts  of  this  state  are  not 
bound  to  recognize  a  judgment  based  upon  them.  Douglass  v.  Phenix 
Ins.  Co.,  448. 

&  Jurisdiction  of  Foreign  Courts.  —  When  a  party  is  sued  in  a  foreign 
country  upon  a  contract  made  there,  he  is  subject  to  the  procedure  ot 
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the  court  in  which  the  action  is  pending,  and  must  resort  to  it  for  the 
purposes  of  his  defense,  if  he  has  any,  and  any  error  committed  must  b« 
reviewed  and  corrected  in  the  usual  way.  So  long  as  he  has  the  ben«< 
fit  of  such  rules  and  regulations  as  have  been  adopted  and  are  in  use  for 
the  ordinary  administration  of  justice  among  the  citizens  and  aobjecta 
of  the  country,  he  cannot  complain,  and  justice  is  not  denied  him.  DuiH' 
etan  v.  Higgins,  431. 
Be«  Abatkmknt,  1;  Admiralty;  Attachment,  1,  3;  Corporations,  18-22; 

EXKOUTIONS,     1;     EXBCOTORS    AND    ADMINISTRATORS;     GUAKDIAN     AND 

Wahd,  4;  JuDQMSNTS,  2;  Mandamus,  1;  Marriaqb  ash  Divosoi^  8^  9, 

JURY  AND  JURORS. 
See  Indictment;  Triau 

KINDRED. 
See  Guardian  and  Wabd,  !• 

KNOWLEDGE. 
8m  Vbavsvlmnt  CTonybtances,  3,  4;  Insuranob,  9;  Ldiitations  ov  A» 

TI0N8,  4-8. 

LABORERS. 
See  Mastbr  and  Sbrvant,  10. 

LACHES. 

See  StTRBTTSHIP,  6. 

LANDLORD  AND  TENANT. 

1.  NoiSAircx.  —  A  landlord  is  not  liable  for  an  act  done  by  a  tenant  with* 

out  his  knowledge  or  consent  and  which  was  not  authorized  by  the  lease. 
Luflan  V.  Zane,  262. 

2.  NuiSANCB.  —  If  a  tenant  creates  a  nuisance  without  the  authority  of  the 

landlord,  the  latter  is  not  liable.     Lnfkin  v.  Zane,  262. 

3.  NoiSANOB — If  premises  were  so  used  as  to  constitute  a  nuisance  when 

they  are  let,  yet  if  it  was  reasonably  practicable  to  use  them  for  the  pur- 
pose for  which  they  were  let  without  creating  or  continuing  the  nui- 
sance, then  it  cannot  be  said  that  the  landlord  by  letting  them  author- 
ized the  creation  or  continuance  of  the  nuisance,  and  therefore,  he  is 
not  liable  if  the  tenant  continues  to  so  use  them  as  to  create  or  continue 
a  nuisance.  Lufkin  v.  Zane,  262. 
8«e  Attaohmbnt,  4;  Nuisance,  3,  4;  Specific  Pertormanoe,  2;  Vxndob 
AND  Purchaser,  3. 

LATERAL  SUPPORT. 
See  Municipal  Corporations,  9. 

LEASE. 
See  Landlord  and  Tenant. 

LEGISLATURK 
See  Mining,  4. 
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LETTERS. 
See  EviDKKCE,  2,  6;  Insubakce,  6;  Limitations  of  AvnoTSB,  2;  Trusts,  3. 

LEVY. 
See  Attachment,  6. 

LEX  LOCI  CONTRACTUS. 
See  Marriaqe  and  Divorce,  1. 

LIBEL. 

L  Definition.  —  Any  'publication,  injurious  to  the  social  character  of 
another  and  not  shown  to  be  true,  or  to  have  been  justifiably  made,  is 
actionable  as  a  false  and  malicious  libel.  In  other  words  a  malicious 
defamation  expressed  in  print  or  writing,  or  by  signs  or  pictures 
tending  to  blacken  the  memory  of  the  dead,  with  intent  to  provoke 
the  living,  or  to  injure  the  reputation  of  one  who  is  alive  and  thereby 
expose  him  to  public  hatred,  contempt,  or  ridicule,  or  to  deny  to  him 
the  possession  of  some  worthy  quality  as  every  man  is  a  priori  to  be 
taken  to  possess  is  libelous.     Collins  v.  Dispatch  Pub.  Co.,  636. 

2.  "Boodle" — Meaning  of. — When  a  publication  charges  that  a  fran* 
chise  has  been  procured  by  the  use  of  "  boodle,"  the  only  inference 
is  that  the  persons  granting  the  franchise  were,  as  officials,  bribed  by 
money  to  make  the  grant.  Such  publication  is  libelous.  Boekmer  v. 
Detroit  Free  Press  Co.,  318.  * 

8.  Actionable  Words.  —  A  publication  containing  the  following  words 
is  libelous  and  actionable  per  se:  "Complaints  from  outside  parties 
were  sent  to  the  department,  one  asking  for  his  dismissal  on  account  of 
intimacy  with  a  well  known  young  local  elocutionist."  These  worda  do 
not  need  the  aid  of  an  innuendo.     Collins  v.  Dispatch  Pub,  Co.,  636. 

4.  Criticism  of  Conduct  of  Public  Officer.  —  A  public  officer  engaged 
in  a  public  service  is  amenable  to  public  criticism  in  a  newspaper 
without  liability  for  libel  when  there  is  probable  cause  for  comment, 
and  no  proof  of  express  malice,  even  though  the  statement  published  is 
not  true  in  all  respects.     Jackson  v.  Pittsburgh  Times,  659. 

6.  Presumfi'ion. — Injury  to  Reputation  may  be  either  presumed  from 
the  nature  of  the  words  themselves,  or  proved  by  evidence  of  their 
consequences,  and  the  presumption  that  words  are  defamatory  arises 
much  more  readily  in  cases  of  libel  than  in  cases  of  slander.  CoUim  r. 
Dispatch  Pub.  Co.,  636. 

6.  Malice  when  Inferred.  —  When  a  publication  considered  either  by 

itself  or  in  connection  with  extrinsic  facts,  is  defamatory,  malice  ia 
an  inference  of  law  which  the  jury  are  bound  to  find  according  to  the 
direction  of  the  court.     Collins  v.  Dispatch  Pub.  Co.,  636. 

7.  Good    Faith  of    Publication  —  Evidence.  —  In  an  action    for  libel 

based  on  the  publication  of  an  exaggerated  and  sensational  account  of  a 
military  officer's  conduct  while  drunk,  evidence  that  the  military  au- 
thorities brought  charges  against  the  plaintiff  for  his  conduct,  and  that 
the  inspection  roll  of  his  company  showed  that  he  was  under  arrest  af* 
ter  the  date  of  the  publication,  is  admissible  in  support  of  good  faith  la 
making  the  publication,  although  such  charges  and  entry  on  the  inspeo- 
tion  roll  were  made  subsequent  to  the  main  transaction.  Jackeon  r* 
Pittsburgh  Times^  669. 
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8L  PEIVILEGin)  COMMCNICATION  —  MaLICB  —  iNSTRUCTIOyB.  —  When  in  »a 
action  for  libel  it  appears  that  the  publication  complained  of  is  an 
exaggerated  and  sensational  account  of  a  militia  officer's  conduct  while 
drunk,  and  constitutes  a  libel  unless  justified  by  the  occasion,  an  in< 
fitruction  that  such  publication  is  libelous,  and  that  "the  style  and  tone 
of  the  narrative  exaggerate  and  magnify  the  alleged  fault  of  the  plain< 
tiff,  and  is  evidence  of  malice,"  which  entitles  him  to  a  verdict,  unless  tha 
publication  contains  a  substantially  fair  and  true  account  of  what  hap- 
pened,  or  the  defendant  had  reasonable  and  probable  cause  to  believe  the 
statement  true,  and  made  proper  inquiry,  and  used  care  in  what  he 
said,  believing  it  to  be  true,  is  not  erroneous.  Jackson  v.  Pittsburgh 
Times,  659. 

9.  Privileged  Communication  —  Malice,  when  Qitestion  oir  Law  and 

WHEN  OF  Fact.  —  It  is  matter  of  law  for  the  court  to  determine 
whether  or  not  the  occasion  of  writing  or  publishing  criminatory  lan- 
guage, which  would  otherwise  be  actionable,  repels  the  inference  of 
malice,  constituting  it  a  privileged  communication,  and  if  there  is  no- 
intrinsic  or  extrinsic  evidence  of  malice,  it  is  the  duty  of  the  court  to 
direct  a  nonsuit  or  verdict  for  the  defendant.  If  the  communication 
contains  expressions  which  exceed  the  limits  of  privilege,  such  ex- 
pressions are  evidence  of  malice,  and  the  case  should  be  given  to  the 
jury.     Jackson  v.  Pittsburgh  Times,  659. 

10.  Comment  of  Court.  —  In  an  action  for  libel  based  on  an  exagger- 
ated account  of  a  militia  officer's  conduct  when  drunk,  a  statement  by 
the  court  in  the  presence  of  the  jury  that  "  they  could  not  see  how  an 
officer  could  be  more  degraded  than  to  be  under  the  influence  of  liquor 
while  on  duty,"  is  within  the  bounds  of  just  judicial  comment,  when 
justified  by  the  evidence.     Jackson  v.  Pittsburgh  Times,  659. 

11.  Discretion  of  Court  —  Sending  out  Libelous  Article  with  Jurt. 
In  an  action  for  libel  it  is  not  error  for  the  court  to  refuse  to  send  out 
the  libelous  publication  with  the  jury  when  it  retires  to  deliberate, 
especially  when  it  does  not  appear  that  the  court  was  requested  to  do  so. 
Jackson  v.  Pittsburgh  Times,  659. 

12.  The  Office  of  an  Innuendo  is  to  aver  the  meaning  of  the  language 
published;  but,  if  the  common  understanding  of  mankind  takes  hold  of 
the  published  words  and  at  once,  without  difficulty,  applies  a  libelous 
meaning  to  them,  an  innuendo  is  not  needed  and  if  used  may  be 
treated  as  surplusage.     Collins  v.  Dispatch  Pub,  Co.,  636. 

18.  Innuendo  Question  for  Court  and  Jury. — The  meaning  of  dnbi- 
ons  words  may  be  averred  by  innuendo,  and  the  truth  of  the  innu- 
endo is  for  the  jury;  but  the  quality  of  an  alleged  libel,  as  it  stands  upon 
the  record,  either  simply,  or  as  explained  by  averments  and  innuendoes, 
is  purely  a  question  of  law  for  the  court,  and  in  civil  cases  it  is  bound 
to  instruct  as  to  whether  or  not  the  publication  is  libelous,  supposing 
the  innuendoes  to  be  true.  Collins  v.  Dispatch  Pub,  Co.,  636. 
See  Definitions;  Trial,  1. 

LICENSE. 

Bee  Insuraitob,  15;  Interstate  Commerce;  Master  and  Servant,  2;  Nb- 

ootiablb  Instruments,  10. 

LIENS. 

See  Admibaltt;  Attachment,  5;  Creditor's  Suit,  2;  Homestead,  3-8; 

Mechanic's  Lien;  Parties. 
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LIFE  TENANT. 
See  Waste. 

LIMITATIONS  OF  ACTIONS. 

1.  Pboceedinqs  in  Quo  Warranto,  when  Barred  by.—  Under  the  Ohl» 

statute  regulating  proceedings  in  quo  warranto,  an  action  against  a  cor- 
poration for  the  forfeiture  of  its  charter  must  be  brought  "within  five 
years  after  the  act  complained  of  was  done  or  committed";  but  the 
right  of  the  state  to  bring  an  action  for  the  purpose  of  ousting  a  corpo> 
ration  from  "the  exercise  of  a  power  or  franchise  under  its  charter  "  is 
not  barred  until  such  power  or  franchise  has  been  exercised  for  twenty 
years.     State  v.  Standard  Oil  Co.,  541. 

2.  Letter  as  Evidence  of  Indebtedness  in  Writing.  — A  letter  assum* 

ing  the  existence  of  a  previous  contract  and  narrating  what  has  been 
done  under  it,  but  not  professing  to  be  a  statement  of  the  whole  con- 

''  tract  in  writing  as  previously  made,  nor  professing  to  be  itself  the  con- 
temporaneous expression  of  a  contract  then  being  made,  is  not  such 
evidence  of  an  indebtedness  in  writing  as  is  required  to  relieve  the 
contract  from  the  operation  of  the  statute  of  limitations  relating  to 
written  instruments  but  leaves  it  to  be  governed  by  such  statute  re« 
lating  to  parol  contracts.      Wood  v.   Williams,  79. 

8.  Disability  of  Imprisonment.  —  One  who,  from  fears  of  his  life  or  of 
great  personal  injury,  pleads  guilty  to  a  criminal  charge,  and  is  there- 
upon  sentenced  to  imprisonment  and  hard  labor  in  the  penitentiary 
for  a  term  of  years  exceeding  the  time  prescribed  by  the  statute  of 
limitations  for  the  commencement  of  an  action  or  proceeding  to  obtain 
relief  from  the  judgment  against  him,  is  under  such  a  legal  disabil- 
ity as  will  prevent  the  statute  of  limitations  from  running  against 
him  in  respect  to  such  action  or  proceeding,  but  ia  not  under  such  a 
legal  disability  as  will  debar  him  from  maintaining  an  action  to  restore 
him  to  his  just  rights,  provided  that  some  friend  will  commence  and 
conduct  the  proceeding  for  him.  Any  other  construction  of  the  statute 
would  leave  a  person  in  such  a  position  entirely  without  the  means  of 
obtaining  relief  from  the  consequences  of  his  sentence,  until  he  had 
served  in  prison  the  full  time  for  which  he  was  sentenced,  and  the  com- 
mencement of  a  proceeding  would  then  be  of  no  benefit  to  him.  State  r. 
Calhoun,  141. 

4.  Concealment  of  Cause  of  Action  —  Fraud  of  Agent.  —  A  principal 
who  has  no  knowledge  of  the  fraud  of  his  agent  is  not  guilty  of  fraudu- 
lent concealment  so  as  to  prevent  the  running  of  the  statute  of  limita- 
tions.     Wood  V.   Williams,  79. 

6.  Concealment  of  Cause  of  Action  —  Liability  for  Agent's  Fraud.  — 
A  party  cannot  be  guilty  of  fraudulent  concealment  of  a  matter  of  the 
existence  of  which  he  has  no  knowledge  so  as  to  bring  it  within  the 
operation  of  the  statute  of  limitations,  and  if  he  employs  an  agent  for 
the  purpose  of  making  and  securing  a  loan  only,  he  is  not  chargeable 
with  the  agent's  fraudulent  conduct  subsequently  and  beyond  the  scope 
of  his  agency,  of  which  the  principal  had  no  knowledge.  Wood  ▼. 
WilUams,  79. 

6.  Fraudulent  Concealment  of  Cause  of  Action  to  take  it  out  of  the 
operation  of  the  statute  of  limitations  must  be  that  of  the  party  sought 
to  be  charged,  and  mere  allegation  or  proof  that  it  was  the  act  of  hie 
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agent  will  not  be  snfficfent,  unless  he  is  in  some  way  shown  to  hare 
been  instrnmental  in  or  cognizant  of  the  fraud.      Wood  v.   Willianu,  79. 

7.  Concealment  of  Cattsb  oi"  Action  —  Burden  or  PBOoy. —  When  a  party 

relies  upon  fraudulent  concealment  of  a  cause  of  action  to  take  it  out  of 
the  operation  of  the  statute  of  limitations,  the  burden  of  proof  is  upon 
him  to  show  that  the  opposing  party  can  fraudulently  conceal  without 
some  afiBrmative  fraudulent  act,  or  that  he  has  committed  some  act  of 
negligence  so  gross  as  to  be  equivalent  to  intentional  fraud.  Wood  r, 
Williama,  79. 

8.  Want  of  Knowledge  Will  Not  Stop  the  Running  of. — The  only 

exception  to  the  general  rule,  that  a  party's  want  of  knowledge  does 
not  prevent  the  running  of  the  statute  of  limitations  against  an  action 
that  has  accrued  in  his  favor,  is  where  there  has  been  fraud  or  conceal- 
ment on  the  part  of  the  defendant.  This  exception  under  the  Ohio  stat- 
ute (sec.  4982),  is  expressly  confined  to  "an  action  for  relief  on  th« 
ground  of  fraud."    State  v.  Standard  Oil  Co.,  541. 

0.  Collateral  Securities.  —  A  deposit  of  collaterals  does  not  prevent  or 

impede  the  running  of  the  statute  of  limitations  upon  the  debts  secured 
thereby,  but  the  barring  of  any  action  upon  such  debt  through  the  run- 
ning of  the  statute  of  limitations  does  not  affect  the  right  of  the  pledgee 
to  hold  and  realize  upon  the  collateral,  nor  of  the  pledgor  to  call  for  any 
surplus  remaining  after  the  principal  debt  has  been  paid.  Hartranfi'* 
Estate,  in. 

10.  Renewal  of  Debt  by  New  Promise.  —  An  oral  promise  to  make  a  re- 
newal of  a  debt,  or  to  waive  the  statute  of  limitations  by  a  writing  to  be 
executed  in  the  future,  will  not  amount  to  a  renewal  or  a  waiver  when 
it  appears  that  the  instrument  was  prepared  but  its  execution  was  post- 
poned from  time  to  time  and  finally  left  undone.    Hartran/t'a  Estate,  717. 

See  Equity;  Injunctions,  3;  Municipal  Corporations,  8;  Railroads,  S. 

LOBBYING. 
See  Contracts,  7-9. 

MALICE. 
Bee  Actions,  4,  7-9;  Homicide,  2;  Libel,  4,  6,  8,  9;  Malicious  PBOSKCunoK. 

MALICIOUS   PROSECUTION. 

1.  Debtor  and  Creditor.  —  Action  for  Malicious  Abuse  of  Civil  Process 

will  not  lie,  unless  there  is  falsehood  in  the  demand,  want  of  probable 
cause,  malice  in  the  defendant,  and  an  actual  arrest  of  the  person  or  a 
seizure  of  property.     Noraoss  v.  Otis,  669. 

2.  Abusb   of  Civil  Process. — A  civil  suit,  no  matter  how  malicious  or 

unfounded,  cannot  be  made  the  ground  for  an  action  of  malicious  prose- 
cution and  the  recovery  of  damages  unless  there  has  been  an  actual  in- 
terference with  either  a  person  or  his  property.     Norcrosa  v.  Otis,  669. 

MANDAMUS. 
1.  Mandamus  will  Issue  to  Compel  a  Judge  to  Hear  a  Cause  if  he  ha* 

erroneously  refused  to  hear  it  on  the  ground  that  he  is  disqualified  or 

has  not  jurisdiction.  State  v.  Young,  41. 
9L  Mandamus  to  Compel  a  Railway  Corporation  to  Construct  and  Maik- 

TAIN  ▲  Depot  at  a  designated  place  in  a  town  will  not  be  amthorized 
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though  BDoh  railway  has  agreed  to  construct  and  maintain  such  depot 
at  saoh  place.  The  discretion  of  the  railroad  corporation  as  to  the  place 
where  it  will  locate  its  depots  will  not  be  controlled  by  mandamiu. 
Florida  etc.  R'y  Co.  v.  State,  30. 
S.  Mandamus  does  not  Lie  to  Compel  the  Pekformancb  ot  Private  Coir* 
TEACTS,     Florida  etc.  R'y  Co.  v.  State,  30. 

4.  RsLATOBS.  —  If  the    object   sought  is    the    enforcement  of    a  publio 

right,  the  people  are  regarded  as  the  real  party  and  the  relator  need 
not  show  that  he  has  any  legal  interest  in  the  result.  It  is  enough 
that  he  is  interested  as  a  citizen  in  having  the  laws  executed  and  the 
duty  in  question  enforced.  Therefore,  the  citizens  of  a  municipality 
may  appear  as  relators  in  an  application  for  a  writ  of  mandate  to  com- 
pel a  railway  corporation  to  provide  a  depot  in  such  municipality,  and 
it  is  not  necessary  that  the  application  be  made  by  the  attorn ey-generaL 
Florida  etc.  B'y  Co.  v.  Stale,  30. 

5.  Practice.  —  An  Alternative  Writ  of  Mandamus  Should  be  Quashed 

IF  it  Requires  More  to  be  Done  than  is  justified  by  the  recitals  of  tha 
writ,  or  if  the  respondent  cannot,  by  looking  at  the  writ  alone,  ascer* 
tain  his  duty,  as  where  the  writ  commands  an  act  to  be  done  in  con- 
formity with  the  ordinances  of  a  municipality,  but  does  not  discloaa 
what  such  ordinances  are.  Florida  etc.  R'y  Co.  v.  State,  30. 
t.  Misjoinder  of  Parties  as  Relators.  —  That  the  mayor,  inhabitants, 
and  town  of  T.  are  joined  as  relators  in  an  application  for  a  writ  of  man' 
damxu  to  compel  the  construction  of  a  railway  depot  in  such  town,  does 
not  constitute  a  fatal  misjoinder  of  relators.  The  words  "mayor  and 
inhabitants  "  may  be  treated  as  immaterial  surplusage  and  the  town  ai 
the  only  relator  in  the  proceeding.     Florida  etc  B'y  Co.  v.  State,  30. 

MANSLAUGHTER. 
See  HoMiciDB. 

MARGINS. 
See  Wagers,  2. 

MARKETS. 
See  Municipal  Corporations,  6. 

MARRIAGE. 
See  Parent  and  Child. 

MARRIAGE  AND  DIVORCE. 

I.  A  Marriaqb  Contracted  out  of  This  State  if  valid  where  contracted, 
is  valid  here,  although  the  parties  intended  to  avoid  our  laws,  unlesi 
the  statutes  declare  such  marriage  void,  or  it  is  deemed  contrary  to  the 
laws  of  nature  as  generally  recognized  in  Christian  countries.  Common- 
wealth V.  Graham,  255. 

t.  Pregnancy  Before  Marriage  as  Ground  for  Annulling.  —  Preg« 
nancy  before  marriage,  concealed  from  the  husband,  who  has  not,  pre- 
▼iona  to  the  marriage,  sustained  improper  relations  with  his  wife,  is  a 
frand  which  is  sufficient  ground  for  annulling  the  marriage,  if  the  die* 
oovery  of  the  fact  is  followed  by  a  cessation  of  cohabitation  and  aband- 
onment.    Barrison  v.  Harrison,  364. 
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t.  DrvoRCi  —  Confidential  Communications  —  Adultery.  —  On  the  trial 
of  an  action  for  divorce  a  vinculo,  the  adultery  alleged  cannot  be  shown 
either  by  the  direct  testimony  of  the  parties,  nor  the  confession  of  hns< 
band  or  wife  made  to  each  other,  nor  by  admissions  in  the  pleadings. 
Toole  V.  7*00^,  479. 

4.  Divorce  —  Evidence  —  Declarations  of  Paramour.  —  In  an  action  for 
divorce  a  vinculo  on  the  ground  of  adultery  by  the  wife,  the  declarations 
of  her  alleged  paramour,  made  to  or  in  her  presence,  indicating  that  im- 
proper familiarities  have  been  or  are  about  to  be  indulged  in  between 
them,  and  her  reply  to  such  declarations,  are  not  privileged  communi- 
cations, and  are  admissible  in  evidence.     Toole  v.  Toole,  479. 

6.  Divorce — Evidence  —  Declaration  by  Husband.  —  In  an  action  for 

divorce  on  the  ground  of  adultery  of  the  wife,  a  declaration  made  by  the 
husband  to  his  wife  that,  "I  have  told  you  before,  and  I  tell  yon  again, 
I  don't  want  to  catch  Palmer  (the  alleged  paramour)  at  my  house  any 
more,"  is  admissible  in  evidence  when  coming  from  a  witness  in  whose 
presence  it  was  made,  and  who  has  testified  to  improper  conduct  be- 
tween the  wife  and  such  alleged  paramour.  Such  declaration  is  not  a 
confidential  or  privileged  communication  between  husband  and  wife, 
but  is  a  command  made  in  the  presence  of  a  third  person.  Toole  v. 
Toole,  479. 
C  Divorce  —  Evidence  —  Declarations  of  Wife.  —  In  an  action  for  divorce 
on  the  ground  of  the  adultery  of  the  wife,  the  testimony  of  a  third  party 
as  to  the  request  of  the  wife  to  be  allowed  to  pay  the  costs  of  a  prosecu- 
tion against  her  alleged  paramour,  is  admissible,  not  as  a  confession  of 
her  guilt,  but  as  a  circumstance  tending  to  show  her  interest  in  and  as- 
sociation with  him,  and  to  corroborate  other  testimony  as  to  adulterous 
intercourse  between  the  parties.     Toole  v.  Toole,  479. 

7.  Pleading.  — An  answer  in  a  divorce  proceeding  in  the  nature  of  a  cross 

bill  must  be  verified  in  order  to  authorize  a  decree  for  the  defendant, 
but  if  it  is  not  verified,  it  may  be  amended  in  the  absence  of  coUnsion 
between  the  parties.  Harrison  v.  Hwrison,  364. 
t.  A  Divorce  Obtained  in  Another  State  by  a  husband  from  his  wife  who 
has  always  lived  in  this  state  for  her  desertion  of  him,  is  valid  if  he 
did  not  become  a  resident  of  the  other  state  for  the  purpose  of  procuring 
the  divorce,  if  the  cause  of  action  is  one  recognized  by  both  states  and 
the  separation  of  the  wife  from  her  husband  was  not  for  justifiable 
cause.     Loker  v.  Oerald,  252. 

9.  Divorce.  —  The  Domicile  of  a  Wife  Follows  that  of  heb  Husband 

WHEN  her  separation  from  him  is  without  justifiable  cause.  Hence  the 
courts  of  a  state  to  which  he  removes  in  good  faith,  and  not  for  the 
purpose  of  procuring  a  divorce,  acquire  jurisdiction  of  both  parties 
and  the  power  to  grant  him  a  divorce  upon  the  service  of  process 
upon  her  in  the  mode  prescribed  by  statute.     Loker  v.  Oerald,  252. 

10.  Alimont,  Alterations  of.  —  Power  over  the  subject-matter  of 
alimony  is  not  exhausted  by  the  entry  of  the  original  order  and 
decree  of  divorce,  but  is  under  the  statute  continuing  for  the 
purpose,  at  any  time,  of  making  such  alterations  thereof  as  may  ap- 
pear to  the  court,  in  the  exercise  of  a  judicial  discretion,  reasonable  and 
proper.     Cole  v.  Cole,  56. 

11.  Alteration  of  Alimony  —  Considerations  Affecting. — Application 
for  an  alteration  or  modification  of  a  decree  of  divorce  as  regards 
alimony  is  always  addressed  to  the  judicial  discretion  of  the  court. 
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and  ordinarily,  In  the  absence  of  fraud  in  procuring  the  decree,  the  in» 
quiry  is,  in  all  cases,  whether  or  not  snfBcient  cause  has  intervened, 
arising  from  the  changed  conditions  of  the  parties  since  the  decree,  to 
authorize  or  require  the  court  applying  equitable  rules  and  principlest 
to  change  the  allowance.     Cole  v.  Cole,  56. 

12.  Alimony,  Alteration  of.  —  Application  for  a  change  in  the  amount 
of  alimony  after  divorce  must  be  founded  upon  new  facts  which  have 
occurred  since  the  decree  was  originally  made,  and  in  the  absence  of 
new  facts,  such  decree  is  deemed  to  be  rea  adjudicata  between  the  par* 
ties.     Cole  v.  Cole,  56. 

13.  Alimont,  Power  to  Alter  Allowance  or.  —  Allowances  of  alimony, 
made  in  decrees  for  divorce,  will  not  be  altered  or  modified,  except  in 
cases  where  equity  calls  clearly  for  the  interposition,  but  when  it  ap- 
pears unconscionable  to  compel  the  husband,  by  his  daily  labor  or  other- 
wise, to  support  his  divorced  wife  in  idleness  and  prostitution,  the  court 
will  modify  or  revoke  its  former  order.     Cole  v.  Cole,  56. 

14.  Alimony,  Adultery  as  Ground  for  Modification  oi.  —  Adultery 
of  the  wife  after  divorce,  and  allowance  of  alimony  payable  in 
installments  will  not,  of  itself,  constitute  ground  for  a  reduction  of 
such  alimony  when  the  husband  has  failed  to  pay  the  installmenta, 
and  in  the  absence  of  proof,  that  they  are  to  be  paid  out  of  hi« 
earnings,  or  out  of  property  which  did  not  come  to  him  from  the  wife 
originally  or  was  not  the  result  of  their  joint  earnings  or  accumulations, 
or  that  her  wrongdoing  may  not  have  been  the  result  of  lack  of  support 
arising  from  his  failure  to  pay  such  installments  of  alimony.  Cole  r. 
Cole,  56. 

16.  Alimony  —  Adultery  not  Ground  for  Reducing.  —  After  divorce 
has  been  granted  and  alimony  allowed,  the  subsequent  adultery  or 
immoral  conduct  of  either  party  is  not  ground  for  an  increase  or  de- 
crease in  the  amount  of  such  allowance.     Cole  v.  Cole,  56. 

16.  Alimony,  Rule  for  Determining  Amount  of.  — A  husband  owee  the 
wife,  who  by  his  fault  has  been  driven  to  seek  a  permanent  divorce,  not 
only  reasonable  support  and  maintenance,  but  also  that  she  shall  be  put 
in  no  worse  condition  by  reason  of  the  marriage,  the  dissolution  of 
which  has  been  caused  by  his  willful  misconduct.  The  husband  must 
not  profit  by  his  own  wrong,  and  restitution  must  be  made  to  the  wife 
of  the  property  which  she  brought  to  the  husband,  or  a  suitable  sum  in 
lieu  thereof  be  allowed  out  of  his  estate  as  alimony,  so  far  as  may  be 
done  consistently  with  the  preservation  of  the  rights  of  each,  and  also 
that  a  fair  division  shall  be  made,  taking  into  consideration  the  relative 
wants,  circumstances,  and  necessities  of  each,  of  the  property  accumu- 
lated by  their  joint  efforts  and  savings.  The  policy  of  the  law  is  to 
do  justice,  and  to  give  to  the  injured  wife,  not  merely  what  necessity, 
but  what  justice  demands.     Cole  v.  Cole,  56. 

17.  Alimony,  Considerations  Influencing  Allowanob  of.  —  In  many 
cases  of  divorce  the  allowance  of  alimony  must  be  made  upon  the  basis 
of  support  and  sustenance  of  the  wife  only,  growing  out  of  the  duty  of 
the  husband  to  suitably  support  and  maintain  her,  a  when  she  has 
brought  nothing  to  the  husband,  and  has  contributed'  nothing  to  the 
accumulation  of  his  estate,  or  when  resort  must  be  had  to  the  future 
earnings  of  the  husband,  and  like  cases.  In  such  cases,  if  the  wife  re- 
marries and  acquires  other  means  of  support,  the  alimony  will  be  dis- 
continued or  reduced.     Cole  v.  Cole.  56. 
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18.  Alimony,  Considerations  Affecting  the  Allowance  of.  —  When  a 
divorced  wife  subsequently  acquires  property,  so  that  her  means  in- 
crease, or  the  facilities  of  the  husband  to  pay  alimony  diminish,  the  al< 
lowance  thereof  may  be  decreased,  or  if  the  wife's  wants  aud  necessities 
increase,  or  the  ability  of  the  husband  to  pay  is  increased,  the  allowance 
of  alimony  may  also  be  augmented.     Cole  v.  Cole,  56. 

19.  Alimony  —  Remarriage  —  When  not  Ground  for  Redttcing.  — When 
alimony,  allowed  the  wife  upon  divorce,  is  a  portion  of  the  husband's 
estate  allotted  to  the  wife  as  a  division  of  property,  remarriage,  or  ob« 
taining  other  means  of  support,  will  not  afford  grounds  for  a  reduction 
of  alimony.     Cole  v.  Cole,  56. 

SH).  Alimony,  Consideratioxs  Affecting  Allowance  of. — In  decreeing 
divorce,  the  court  may  make  such  allowance  to  the  wife  in  the  nature  of 
alimony,  as,  from  the  nature  of  the  case,  shall  be  fit,  reasonable,  and 
just,  taking  into  consideration  the  circumstances  of  the  parties.  Such 
allowance  may  be  made  payable  in  installments,  or  iu  gross,  within  the 
discretion  of  the  court.     Cole  v.  Cole,  56. 

MARRIED  WOMEN. 
See  Husband  and  Wife;  Specific  Ferformanob,  10,  11. 

MASTER  AND  SERVANT. 

1.  Assumption  of  Risks.  —  Although  an  employee,  when  he  enters  the  ser- 
vice of  a  master,  assumes  all  ordinary  hazards  incident  to  such  service, 
and  also  other  perils  of  which  he  has  knowledge,  yet  the  master  under- 
takes  the  duty  toward  the  employee  of  exercising  reasonable  care  and 
diligence  to  provide  the  employee  with  a  reasonably  safe  place  in  whioh 
to  work,  and  where  the  service  required  of  the  employee  is  of  a  peon- 
liarly  dangerous  character,  undertakes  the  further  duty  of  making  rea- 
sonable provision  to  protect  him  from  dangers  to  which  he  is  exposed 
V  while  in  the  discharge  of  his  duty.  Hence  when  the  petition,  in  an 
action  to  recover  for  personal  injuries,  alleges  that  the  defendant  com- 
pany was  guilty  of  gross  negligence  in  the  construction  and  mainte- 
nance of  a  cistern  which  received  the  waste  boiling  water  from  the  boilers 
a  sugar  factory,  and  that  the  injured  person  who  was  an  employee  in 
the  factory,  while  engaged  in  his  duties,  and  without  any  fault  or  negli- 
gence of  his  own,  and  without  any  knowledge  of  the  cistern,  fell  into 
the  same  and  was  scalded  and  burnt,  and  evidence  has  been  introduced 
in  support  of  these  allegations,  it  is  proper  for  the  trial  court  to  submit 
to  the  jury,  whether  the  defendant  company  was  guilty  of  negligence 
in  permitting  the  cistern  to  stand  uncovered  near  one  of  the  doors  of 
the  factory;  whether  the  injured  person  had  any  knowledge  that  the 
cistern  was  uncovered  at  the  time  the  injury  was  received,  or  could  by 
the  exercise  of  ordinary  care  have  knowtfof  its  existence;  and  whether, 
when  he  fell  therein,  he  was  in  the  exercise  of  ordinary  care  and  dili- 
gence on  his  part.     Parhinson  Sugar  Co.  v.  Riley,  123. 

li  Servant,  when  Deemed  to  be  in  the  Line  of  His  Employment. 
When  an  employee  of  a  sugar  company,  who  was  working  on  the  out- 
side of  the  factory  at  the  early  hour  of  4  A.  M.  asked  and  received  per- 
mission from  the  foreman  to  go  inside  the  building  for  the  purpose  of 
warming  himself,  and  while  attempting  to  enter  the  building,  fell  into 
•n  uncovered  cistern  containing  the  waste  boiling  water  of  the  factory 
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and  was  burned  and  scalded,  the  jury  is  justified  in  finding  that  at  tha 
time  of  his  injury,  he  was  in  the  line  of  his  duty  to  his  employer.  Such 
evidence  would  not  sustain  a  ruling  that  the  injured  person,  when  he 
left  his  place  of  work  for  the  purpose  of  entering  the  building,  was 
"  pursuing  his  own  comfort  and  pleasure,  and  had,  at  most,  only  the  part 
of  a  licensee  to  go  to  that  portion  of  the  premises  near  the  cistern,  and 
that  he,  as  a  licensee  only,  took  the  risks  of  accident  resulting  from  the 
use  of  the  premises  in  which  they  were."  Parkinson  Sugar  Co.  v.  Siley, 
123. 

8.  Neqliobnce  in  Ehfloyino  Servants.  —  Although  a  servant  is  not  prop- 
erly qualified  for  the  place  be  occupies,  and  his  negligence  and  incom* 
petency  result  in  injury  to  a  fellow  servant,  the  master  is  not  liable 
therefor  nor  chargeable  with  negligence  in  employing  or  retaining  him 
in  the  service  unless  the  master  has  knowledge,  or  in  the  exercise  of  rea- 
sonable diligence  should  know,  of  the  incompetency  of  the  servant  to 
discharge  the  duties  of  the  position  to  which  he  ia  assigned.  Reiser  T. 
Pennsylvania  Co.,  620. 

4.  Minor  and  Inexperienced  Employees.  —Though  a  servant  incurred, 
without  necessity,  an  obvious  danger  from  which  he  suflFered  in- 
jury, it  cannot  be  said,  as  a  matter  of  law,  that  he  is  not  entitled 
to  recover  if  there  is  evidence  tending  to  show  that  he  was  only 
fourteen  years  of  age,  rather  dull  of  comprehension,  that  while  he 
worked  in  view  of  the  dangerous  machinery  for  three  weeks,  yet  he 
had  not  before  worked  with  it,  and  that  it  was  no  part  of  his  duty  to  so 
work,  but  that  he  had  been  commanded  with  an  oath  by  one  in  appar- 
ent authority  over  him  to  enter  upon  the  dangerous  employment,  and 
might  have  been  confused  thereby,  and  no  attempt  was  made  to  explain 
to  him  the  dangers  to  which  he  was  exposed.  Under  such  circumstances 
the  jury  should  be  left  to  determine  whethei;  he  was  in  the  exercise  of 
due  care  when  injured.     Patnode  v.  Warren  Cotton  Mills,  275. 

6.  When  One  Person  Lends  his  Servant  to  Anothkb  for  a  particu* 
lar  employment,  such  servant,  for  anything  done  in  that  employment, 
must  be  dealt  with  as  a  servant  of  the  person  to  whom  he  was  lent, 
although  he  remains  the  general  servant  of  the  person  who  lent  him. 
Hasty  V.  Sears,  267. 

6.  Fellow  Servants.  —  If  a  servant  is  lent  by  his  master  to  another  per- 

son, and  is  injured  by  the  negligence  of  a  servant  of  the  latter,  he  is 
regarded  as  being  injured  by  a  fellow  servant,  and  cannot  recover  for 
such  injury.     Hasty  v.  Sears,  267. 

7.  Negligence  —  Injuries  Increased  by  the  Aer  of  Fellow  Servants. — 

If  a  servant  is  caught  in  dangerous  machinery  under  such  circumstances 
that  his  master  is  answerable,  and  another  servant,  hearing  his  cry  of 
distress,  and  for  the  purpose  of  relieving  him,  does  another  act  in  so 
careless  a  manner  as  to  inflict  further  injury,  the  master  is  also  respon- 
sible for  that.     Patnode  v.  Warren  Cotton  Mills,  275. 

8.  If  a  Boy  Employed  in  a  Manufactory  is  called  from  his  work  by  an- 

other  employee  styled  a  "second  hand,"  and  commanded  to  assist 
him  in  a  dangerous  employment,  such  boy  cannot  be  regarded  as  en- 
tering upon  such  employment  improperly,  even  although  he  would 
have  been  justified  in  disobeying  the  command  of  the  second  hand. 
Patnode  v.  Warren  Cotton  Mills,  275. 
B.  Vice  Principal,  Delegation  of  Authority  of.  —  If  an  overseer  of  a 
manufactory  knowingly  acquiesces  in  the  giving  of  orders  to  workmen 
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by  another  person  there  employed,  this  is  eqnivalent  to  conferring  an< 
thority  upon  such  person  to  give  such  orders,  and  justifies  employees  in 
obeying  them  when  given,  though  he  acted  negligently  in  giving  them, 
or  did  not  make  a  wise  selection  of  the  person  whom  he  called  to  do 
certain  work,  or  did  what  neither  the  master  nor  the  overseer  intended. 
Patnode  v.  Warren  Cotton  Mills,  275. 

10.  Enticino  Servant  to  Leavk  Servick  —  Statute  CoysTRuso.  — 
The  Kentucky  statute,  which  provides  that  any  person  who  ■hall 
"willfully  entice,  persuade,  or  otherwise  influence  any  person  or 
persons  who  have  contracted  to  labor  for  a  fixed  period  of  time  to 
abandon  such  contract  before  such  period  of  service  shall  have  expired, 
without  the  consent  of  the  employer,  shall  be  fined  not  exceeding  fifty 
dollars,  and  be  liable  to  the  party  injured  for  such  damage  as  he  may 
have  sustained,"  is  intended  to  apply,  principally,  to  farm  laborers,  and 
■bould  not  be  construed  so  as  to  cover  contracts  for  the  performances 
of  dramatic  artists.     Bourlier  v.  MacauUy,  171. 

See  Actioms,  6;  Associations,  3;  Injunctions,  1;  Railroads,  16-20^ 
Suretyship,  1. 

MAXIMS. 
Bxpressio  Unius  eat  exclusio  altei-ius.     Wilson  v.  Byers,  858. 
He  who  seeks  equity  mast  do  equity.     Sparks  v.  Ball,  236. 

MECHANIC'S  LIEN. 

1.  EviUBNCB     THAT     THE     MATERIALS     FURNISHED     WERE      UsKD     UK     THB 

BaiLDiNQ  upon  which  a  mechanic's  lien  is  claimed  must  be  given 
before  the  lien  will  attach  to  the  building  or  its  owuer  can  be  charged 
for  the  materials.  Therefore,  in  an  action  to  recover  from  tho 
owner  of  a  building  the  price  of  materials  furnished  to  the  contractor, 
and  to  foreclose  a  mechanic's  lien,  it  is  error  to  refuse  to  permit  the  de- 
fendant to  prove  that  a  portion  of  the  materials  had  not  been  used  in 
the  construction  of  the  building.     McGarry  v.  Averill,  120. 

2.  Use  oj-  the  Materials  in  the  Building,  Evidence  to  Show. — The 

law  seldom  requires  from  the  material  man  strict  proof  that  every 
article  purchased  has  been  placed  in  the  building.  In  ordinary 
cases  it  is  enough  to  show  that  the  materials  were  sold  to  be  used 
in  the  building  and  delivered  to  the  contractor,  and  to  produce  som» 
testimony  that  materials  of  that  character  were  actually  used.  Where 
there  is  no  evidence  tending  to  show  that  materials  so  furnished  were 
moved  away,  or  that  an  unnecessary  amount  was  used  in  the  construc- 
tion of  the  building,  it  will  be  presumed  that  that  which  was  furnished 
was  actually  used.     McGarry  v.  Averill,  120. 

8.  If  A  Contractor  Covenants  with  an  Owner  not  to  File  a  Lien  nor 
TO  Permit  One  to  be  Filed  by  others,  neither  he  nor  any  subcon- 
tractor under  him  is  entitled  to  a  lien.  The  subcontractor  is  charged 
with  notice  of  all  the  terms  of  the  contract  and  is  bound  thereby.  He 
cannot  have  the  benefit  of  the  builder's  contract  without  accepting  ita 
conditions.     Nice  v.   Walker,  688. 

4.  To  Prevent  a  Contractor  or  Subcontractor  from  Filing  a 
Lien  against  a  builder,  tiiere  must  be  an  express  covenant  against 
liens,  or  a  covenant  resulting  as  the  necessary  implication  from  the 
language  employed,  and  an  intended  covenant  should  so  clearly  ap- 
pear that  a  mechanic  or  material  man  can  understand  it  without  con- 
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raiting  a  lawyer  as  to  its  legal  effect.  A  covenant  that  the  owner  will 
not  be  answerable  for  any  loss  or  damage  that  may  happen  or  for  any 
materials  or  other  things  used  in  furnishing  and  completing  the  work, 
does  not  interfere  with  the  right  of  either  the  contractor  or  subcon- 
tractor to  file  and  enforce  a  lien.     Nice  v.  Walker,  688. 

0.  Construction  Contracts  —  Lien  (Jndkb  and  Amendment  of.  —  A  con- 
tractor who  has  done  work  under  a  construction  contract  is  entitled  to 
one  valid  mechanic's  lien  for  the  work  done,  and  if  the  first  one  filed  ia 
faulty  and  defective  he  may  file  another  and  perfect  one  within  ninety 
days  from  the  time  the  work  is  finished.  Williams  v.  Chicago  etc.  R'y  Co.* 
403. 

A.  CoNSTKcroTiON  CONTRACT  —  MECHANIC'S  LiEN  —  FiLiNG.  —  When  during 
the  progress  of  work  nnder  a  construction  contract,  the  party  making 
the  contract  sells  to  another,  and  the  latter  assumes  to  pay  its  grantor's 
debts,  the  contractor  need  not  file  his  lien  for  the  work  done  within 
ninety  days  of  the  sale,  but  may  file  it  within  ninety  days  from  the  time 
the  work  is  finished,  and  it  will  then  be  valid  as  against  such  grantee 
who  takes  with  notice  of  the  obligation.  WilUamt  v.  Chicago  etc.  B'y 
Co.,  403. 

7.  Construction  Contracts  — Validitt  against  Assionsi.  — When  a  con- 
tractor who  has  performed  work  under  a  construction  contract  files  a 
perfect  mechanic's  lien  for  the  work  done  and  materials  furnished,  as 
required  by  the  statute  within  ninety  days  from  the  time  the  work  is 
finished,  such  lien  is  valid,  not  only  against  the  party  with  whom  the 
contract  was  made,  but  also  against  its  assignee  who  takes  with  notice 
and  who  assumes  to  pay  its  grantor's  debts;  nor  will  the  fact  that  the 
oontractor  has  accepted  money  due  on  bis  contract  from  the  assignee 
attect  the  validity  of  the  lien  as  against  the  assignor.  Wiliianu  ▼.  (7A»> 
tago  etc  R'y  Co.,  403. 

See  Appeal,  7. 

MENTAL  ANGUISH. 
See  TsLsaBAFH  Companiks,  6. 

MINING. 

L  AooBSS  to  Strata  Underltino  Coal.  —  A  surface  owner  who  has  eon* 
veyed  the  coal  under  his  land  to  a  grantee  has  a  right  of  access  through 
the  coal  to  the  underlying  strata,  although  he  has  not  reserved  such 
right  in  the  deed  of  the  coal.     Chartiers  etc.  Coal  Co.  v.  Mellon,  645. 

2.  Access  to  Strata  Underlying  Coal  —  Injunction.  —  When  a  surface 
owner  has  conveyed  the  coal  under  his  land  by  grant,  and  is  sinking 
oil  or  gas  wells  through  the  coal  to  tap  the  underlying  strata,  an  in. 
junction  to  restrain  the  sinking  of  the  wells  will  not  be  granted  when 
the  owner  of  the  coal  has  not  suffered  irreparable  damage,  and  the 
effect  of  the  injunction  would  be  to  destroy  the  estate  of  the  surface 
owner  in  such  underlying  strata.     Chartiers  etc  Coal  Co.  v.  Mellon,  645. 

lb  Nature  oj*  EstatS  in  Coal.  —  When  a  surface  owner  has  conveyed  the 
coal  under  his  land  by  grant,  the  grantee  owns  the  coal,  but  nothing 
else  save  the  right  of  access  to  it  and  the  right  to  remove  it;  and  when 
it  is  all  removed,  the  estate  therein  ends,  and  the  space  it  oocnpied  re- 
Terts  to  the  grantor  by  operation  of  law.  The  grant  of  the  coal  does 
not  convey  any  interest  in  the  strata  underlying  it.  Chartier*  etc.  Coal 
Co.  y.  Mellon,  645. 
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4.  Regulation  of,  when  Legislative  Question.  —  When  the  snrface  owner 
has  conveyed  the  coal  under  his  land  by  grant,  his  legal  right  of  access 
to  the  strata  underlying  the  coal  is  clear;  but  the  regulation  of  such 
right  involves  too  many  questions  affecting  the  rights  of  property  in  and 
of  injury  to  the  underlying  strata  to  be  settled  by  the  judiciary.  It  is 
a  legislative  rather  than  a  judicial  question.  Chartitr*  etc  Goal  Co.  t. 
MeUon,  646. 

MINORS. 
Sea  Intants. 

MISREPRESENTATIONS. 
See  SPBCirio  Pbbformancb,  8;  Substtshzt,  i. 

MISTAKE. 
HisTAKB  OT  Law,  Recovery  of  Moneys  Paid  uKDHit.  —  One  who  indorsM 
a  writing,  believing  it  to  be  a  negotiable  instrument,  to  a  person  who  re* 
ceives  it  under  the  same  belief,  and  who  afterwards  pays  the  latter  ths 
amount  called  for  by  such  writing,  cannot  recover  the  amount  so  paid 
on  the  ground  that  it  was  paid  under  a  mistake  of  law,  in  which  all  the 
parties  participated,  to  the  effect  that  the  writing  was  a  negotiable  in 
strument  on  which  the  indorser  was  liable,  when  it  was  not  such  instm* 
ment,  and  no  enforceable  liability  ever  existed  thereon.  Alton  v.  Fir^ 
Nat.  Bank,  285. 
See  Contracts,  14,  17;  Sfegifio  Performance,  1;  Wills,  4. 

MOBS. 
See  Error,  6. 

MONOPOLIES. 
See  Contracts,  6;  Insurance,  IS. 

MORTGAGES. 

1.  Record  Notice  —  Idem  Sonans.  —  Since  a  person  may  be  sufficiently 

described  in  a  written  instrument  by  prefixing  his  initials  to  his  sur- 
name, and  the  names  "Johnson"  and  "Johnston,"  as  ordinarily  pro- 
nounced by  the  generality  of  mankind,  are  idem  sonans,  a  mortgage 
executed  by  "  S.  M.  Johnson  "  is  sufficient  to  impart  notice  of  the  exe- 
cution of  a  mortgage  by  "  Samuel  M.  Johnston."  MiltonvaU  etc  Bank 
V.  Kuhnk,  129. 

2.  Rights  of  Subsequent  Mortgagees.  —  A  subsequent  mortgagee  with 

notice  of  a  prior  mortgage  is  not  a  subsequent  mortgagee  in  good  faith. 
Miltonvah  etc.  Bank  v.  Kiihnle,  129. 

8.  Application  of  Payments.  —  A  creditor  holding  a  mortgage  on  prop- 
erty to  secure  the  payment  of  his  debt,  is  bound  to  apply  the  pro- 
ceeds of  a  sale  of  the  mortgaged  property  to  the  mortgage  debt  without 
any  direction  to  that  effect  from  the  debtor.     Montague  v.  Stelts,  736. 

4.  Application  of  Payments  to  Unsecured  Note.  —  When  a  mort- 
gage  does  not  cover  the  rents  and  profits  of  the  land  embraced  in 
the  mortgage  and  such  rents  and  profits  are  assigned  to  the  mortgagee, 
he  may  apply  them  in  payment  of  an  unsecured  note  held  by  him  against 
the  mortgagor  in  the  absence  of  any  direction  from  the  latter  as  to  th« 
application  of  such  payments.  Monki'jue  v.  Stelts,  736. 
Am.  St.  Rkp.,  Vol.  XXXIV.  -61 
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6.  Attorney's  Feb  ok  Foreclosure.  —  When  mortgage  notes  stipulate 

for  the  payment  in  the  event  of  suit,  of  attorney's  fees  of  ten  per 
cent  of  the  amount  due  at  time  of  suit,  and  a  bond  given  at  the  same 
time  stipulates  for  the  payment  of  such  notes  according  to  their  "tenor, 
true  intent,  and  meaning,"  while  the  mortgage  given  to  secure  the  pay> 
ment  of  the  notes  and  bond  covenants  "to  pay  all  attorneys'  fees  and 
commissions  at  the  rate  of  ten  per  cent  on  the  amount  for  which  fore* 
closure  may  be  had,"  the  mortgagor  is  liable  for  ten  per  cent  of  tho 
amount  due  when  the  foreclosure  suit  is  commenced,  although  foreclose 
nre  is  ordered  for  a  less  amount  by  reason  of  payments  having  been 
made.  Montague  v.  SteUs,  736. 
Sec  Chattei.  Mortgages;  Homestead,  2,  6,  8;  Carriers,  3;  Husband  ani> 
Wife,  1,  2,  4;  Specific  Performance,  10. 

MQNICIPAL  CORPORATIONS.. 

1.  FOWSRS  OF.  —  A  municipal  corporation  is  an  inferior  body,  and  has  no 
other  powers  than  those  which  have  been  expressly  delegated  to  it  and 
their  appropriate  incidents.      WiUon  v.  Beyers,  858. 

ti  Municipal  Corporations  have  the  Right  to  Restrain  Cattle  from 
RuNNiNQ  at  Large  under  the  provisions  of  an  ordinance  passed  in  con* 
formity  with  a  grant  of  legislative  authority  for  that  purpose.  The 
passage  of  such  an  ordinance  is  a  valid  exercise  of  the  police  power,  and 
is  not  violative  of  any  constitutional  prohibition.     Wilson  v.  Beyers,  853. 

1.  Ordinances  to  Restrain  Cati"le  from  Running  at  Large.  —  Proceed- 
ings under  an  ordinance  passed  for  the  purpose  of  restraining  cattle  from 
running  at  large  on  the  streets  of  a  town  are  proceedings  in  rem,  which 
attach  no  personal  liability  to  the  owner,  and  therefore  constructive  ser> 
vice  of  process  by  publication  is  sufQcient  to  sustain  a  judgment  dispos* 
ing  of  the  subject-matter.      Wilson  v.  Beyers,  858. 

4.  Right  to  Fine  and  Imprison. — The  right  to  make  by-laws  and  ordi- 
nances gives  to  a  city,  without  any  express  grant  of  power,  the  incidental 
right  to  enforce  them  by  reasonable  pecuniary  penalties,  and  if  author* 
ized  so  to  do,  the  city  may  provide  by  ordinance  that  the  offender  may 
be  committed  to  prison  for  a  limited  period,  either  in  the  first  instance  or 
la  default  of  the  payment  of  such  penalty.     Ulrich  v.  St.  Louis,  372. 

i.  Liability  for  Negligent  Construction  of  Market  House. — A  city 
authorized  but  not  required  by  charter  to  erect  and  maintain  market 
houses,  will  be  held  to  the  same  degree  of  care,  not  only  in  the  construc- 
tion, but  also  in  the  plan  of  construction  of  such  market  houses,  as  a  pri- 
vate corporation  or  an  individual,  and  it  will  also  be  held  liable  for  neg- 
ligence to  the  same  extent  as  such  corporation  or  individual.  Barron  v. 
Detroit,  366. 

(w  Liability  for  Negligence.  —  A  municipal  corporation  must  respond 
in  damages  for  its  negligence  in  the  construction  or  repair  of  publif; 
works  when  special  injury  results  to  a  private  person  therefrom.  Krug 
V.  St.  Mary's  Borough,  616. 

7.  Liability    for    Negligence  —  Construction   ot   Bridge.  —  When   a 

municipal  corporation  is  guilty  of  negligence  in  so  constructing  a  bridge 
that  it  is  an  obstruction  to  the  flow  of  water  in  times  of  ordinary  high 
water  it  must  respond  in  damages  to  an  owner  whose  land  is  overflowed 
and  injured  as  a  result  of  such  obstruction.  Krug  v.  St.  Mary's  Bor* 
•ugh,  616. 
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8.  Liability  for  Negligence  —  Prescription  —  Statute  of  Lishtations. 

When  a  municipal  corporation  has  been  guilty  of  negligence  in  the  con- 
struction of  a  bridge,  resulting  in  overflow  and  injury  to  private  land, 
the  fact  that  no  action  is  brought  to  recover  damages  until  twenty-two 
years  after  the  construction  of  the  bridge  is  no  evidence  of  a  prescrip- 
tive right  to  flow  such  land;  nor  does  the  statute  of  limitations  afiFect  the 
right  of  action  for  damages  suffered  within  the  period  prescribed  by  it. 
Krug  V.  St.  Mary's  Borough,  616. 

9.  Municipal  Corporations  —  Liability  for  the  Removal  of  Lateral 

Support.  —  A  municipal  corporation  which,  in  grading  a  street,  makes 
an  excavation  so  negligently  as  to  let  down  a  portion  of  the  soil  of  an 
abutting  lot,  is  liable  not  only  for  the  injuries  occasioned  thereby  to  tha 
soil  itself,  but  also  for  such  injuries  as  the  buildings  and  other  improve- 
ments upon  the  lot  may  receive,  unless  it  appears  that  the  subsidence 
was  caused  by  their  weight,  and  that  the  soil  in  its  natural  condition 
would  have  remained  intact.     Parke  v.  Seattle,  839. 

10.  Negligence  —  Proximate  Cause  —  Accident  in  Highway.  — If  in  the 
ordinary  use  of  a  street  one  is  crowded  over  the  edge  thereof  and  injured 
by  the  volume  of  travel,  the  sudden  shying  of  his  horse,  or  by  reason 
of  an  accumulation  of  ice  upon  the  roadway,  the  negligence  of  the  city 
in  failing  to  erect  and  maintain  a  barrier  on  the  edge  of  the  street  will 
justify  a  recovery,  if  the  plaintiff  is  not  guilty  of  contributory  negli- 
gence.    Herr  v.  Lebanon,  603. 

11.  Liability  for  Abating  Alleged. — If  a  Municipality,  acting  under 
a  general  power  to  abate  and  prevent  nuisances,  abates  that  as  a  nui- 
sance which  is  not  such  in  fact,  it  does  so  at  its  peril.  If,  on  the  other 
hand,  a  nuisance  in  fact  exists,  the  municipality  is  liable  only  when  it 
exercises  its  power  of  abatement  in  an  unreasonable,  careless,  or  negli- 
gent manner,  so  as  to  produce  unnecessary  damage  to  private  rights, 
Orlando  v.  Pragg,  17. 

12.  Nuisance  —  Liability  for  Abating. — If  a  person  keeps  various  ani- 
mals on  his  premises  in  a  city  in  such  a  manner  as  to  create  a  nuisance, 
and,  after  a  demand,  neglects  to  abate  such  nuisance  or  to  keep  his  prem- 
ises in  such  a  condition  that  no  nuisance  will  exist,  the  municipality  and 
its  o£Bcers  may  take  such  animals  from  such  premises,  transport  them 
beyond  the  city  limits,  and  turn  them  loose,  without  incurring  any  lia- 
bility to  their  owner,  though  from  such  acts  such  animals  are  wholly  lost 
to  him,  he,  on  his  part,  exercising  no  care  to  prevent  such  loss.  Orlando 
V.  Pragg,  17. 

13.  Liability  for  Negligence  of  Officers.  —  A  municipal  corporation  is 
not  answerable  in  damages  for  the  negligent  acts  of  its  officers  in  the 
execution  of  such  powers  as  are  conferred  on  the  city  or  its  oflScera  for 
the  public  good.      Ulrich  v.  St.  Lotiis,  372. 

14.  Liability  for  Negligence  of  Officers.  —  A  person  who  has  been 
committed  to  a  city  workhouse  in  default  of  the  payment  of  a  fine  im- 
posed for  the  violation  of  an  ordinance,  and  who  is  kicked  by  a  mule 
which  he  has  been  ordered  to  harness  by  the  workhouse  superintendent* 
the  latter  knowing  the  mule  to  be  vicious,  cannot  recover  damages  from 
the  city  for  the  injury  received.     Ulrich  v.  St.  Louis,  372. 

16.  Municipal  Corporation  is  not  Liable  for  Tortious  Act  Done  by 
Its  Officers  or  Agents  Unless  it  is  within  the  scope  of  the  corporate 
powers  as  prescribed  by  its  charter  or  by  some  positive  enactment.  If 
the  act  is  wholly  outside  of  the  general  or  special  powers  of  the  corpo- 
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ration,  it  can  in  no  event  be  liable,  whether  it  directly  commanded  th« 
performance  of  the  act  or  it  was  done  by  its  oflficers  without  expresi 
command;  but  if  the  act  ia  not  in  this  sense  ultra  vires,  it  may  be  tha 
foundation  of  an  action  of  tort  against  the  corporation,  either  when 
done  by  its  officers  under  its  previous  direct  authority,  or  ratified,  ex- 
pressly or  impliedly,  by  it,  or  when  done  by  the  officers,  agents,  or  ser- 
vants of  the  corporation  in  the  execution  of  the  corporate  powers  or  the 
performance  of  corporate  duties  of  a  municipal  nature.  Orlando  v. 
Pragg,  17. 

16.  Pleading  —  Liability  for  Tortious  Acts.— A  complaint  averring  that 
the  defendant,  a  municipal  corporation,  by  and  through  its  mayor,  city 
council,  servants,  agents,  and  employees,  entered  upon  plaintiff 's  prem- 
ises, and  without  just  cause  removed,  destroyed,  and  deprived  plaintiff 
of  the  ownership,  sale,  use,  and  benefit  of  certain  property  therein 
designated,  states  a  cause  of  action  against  the  municipality.  It  does 
not  appear  from  the  complaint  that  the  acts  complained  of  were  wholly 
beyond  the  power  of  the  municipality,  so  as  to  render  them  ultra  virea, 
and  exonerate  it  from  liability  therefor.     Orlando  v.  Pragg,  17. 

17.  Title  to  Street  by  Adverse  Possession.  —  A  municipal  corporation 
has  no  power  to  sell  or  convey  its  streets  or  alleys.  Hence  no  title  can 
be  acquired  by  a  private  individual  to  a  public  street  or  alley  in  a  city 
by  adverse  possession.     Crocker  v.  Collins,  752. 

See  Neoligencb,  3;  Pleading,  1-3;  Railroads,  21;  Statutbs. 

MURDER. 
See  Homicide. 

MUTUAL  BENEFIT  SOCIETY. 
See  Associations. 

NAMES. 
See  Mortgages,  1;  Pleading,  2. 

NAVIGATION. 
See  Watercourses,  3,  4. 

NECESSARIES. 
See  Trusts,  7. 

NEGLIGENCE. 

1.  Proximate  Cause  —  Causal   Connection  —  Independent  Aosnot.  — 

The  rule  that  the  causal  connection  between  the  negligent  act  and 
the  damage  done  may  be  broken  by  the  interposition  of  an  in- 
dependent responsible  human  agency,  cannot  be  applied  to  relieve 
one  of  liability  for  a  negligent  act  by  interposing  another,  also  com- 
mitted by  himself.     Burger  v.  Missouri  Pac.  B'y  Co.,  379. 

2.  Concurrent,   Proximate,   and  Remote  Causes. — When  two  distinct 

causes  are  operating  at  the  same  time  to  produce  a  given  result  which 
might  be  produced  by  either,  they  are  concurrent  causes;  but  if  two 
distinct  causes  are  successive  and  unrelated  in  their  operation,  they 
oannot  be  concurrent.  One  of  them  must  be  the  proximate  and  the 
other  the  remote  cause,  and  the  law  will  regard  the  proximate  as  the 
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efBcIent  and  rMponsible  cause,  disregarding  the  remote  cause.  Herrr. 
Lebanon,  603. 

5.  Proximate  Cause  —  Accident  in  Highway. — Although  a  city  may 

be  negligent  in  failing  to  maintain  a  barrier  on  the  edge  of  a  street, 
yet  when  a  horse  drawing  an  omnibus  in  the  middle  thereof,  which 
is  twenty  feet  wide  and  in  good  condition,  falls  from  choking  or  in- 
ability  to  draw  the  vehicle,  and  in  his  struggles  to  regain  his  feet 
plunges  over  the  edge  of  the  street,  dragging  the  omnibus  with  him, 
and  injuring  a  person  therein,  such  person  cannot  recover  of  the  city, 
for  the  reason  that  the  absence  of  the  barrier  is  only  the  remote  causa 
of  the  accident,  while  the  fall  of  the  horse  is  the  proximate  or  efficient 
cause  thereof.  Herr  v.  Lebanon,  603. 
4.  When  Question  for  Jury.  —  When  a  petition  charging  negligence  is 
sufficient,  and  the  evidence  tends  to  prove  its  allegations,  the  question 
of  negligence  must  be  left  to  the  jury  for  its  determination.  Burger  v.. 
Missouri  Pac.  R'y  Co.,  379. 

6.  Degree  of  Care  Required  of  Child.  —  A  child  is  not  negligent  if  he 

exercises  that  degree  of  care  which,  under  like  circumstances,  would 
reasonably  be  expected  of  one  of  his  years  and  capacity.  Whether  or 
not  he  has  exercised  such  care  in  a  particular  case  is  a  question  for  the 
jury.     Burger  v.  Missouri  Pac.  E'y  Co.,  379. 

6.  Contributory  Negligence.  —  If  one  sued  for  negligence  does  not  plead 
contributory  negligence,  he  has  no  right  to  have  the  question  of  such 
negligence  submitted  to  the  jury.      Western  U.  Tel.  Co.  v.   Wisdom,  805. 

See  Bailment;  Collateral  Security;  Gas  Companies;  Joint  Liability; 
Limitations  of  Actions,  7;  Master  and  Servant,  1,  3,  6,  |9;  Muni- 
cipal Corporations,  5-11,  13,  14;  Nuisance,  1;  Railroads,  18-20^ 
22,  26-31;  Telegraph  Companies,  2. 

NEGOTIABLE  INSTRUMENTS. 

1.  Note — Definition.  —  A  promissory  note  is  a  written  promise  by  one 

person  to  pay  another  person  therein  named  or  order  a  certain  sum  of 
money  at  all  events  and  at  a  time  specified  therein,  or  at  a  time 
which  must  certainly  arrive.  It  is  none  the  less  negotiable  because  it 
is  made  payable  on  or  before  a  named  date.     Dorsey  v.   Wolff,  99. 

2.  Notes  —  What  does  not  Constitute.  —  An  instrument  for  a  specified 

sum  of  money,  and  also  for  the  payment  of  something  else,  the  value 
of  which  is  not  ascertained,  but  depends  upon  extrinsic  evidence,  is 
not  a  negotiable  note.     Dorsey  v.   Wolff,  99. 

8.  Corporate  Note  Indorsed  by  Directors  —  Parol  Evidence  to  Show 
Capacity  in  which  they  Signed,  when  Admissible.  —  The  directors 
of  a  corporation  who  write  their  names  upon  the  back  of  a  corporate 
note,  before  its  delivery,  and  append  their  official  title  to  their  signa- 
tures, may,  as  against  the  original  payee  or  any  subsequent  holder  who 
accepts  the  note  as  collateral  security  with  full  notice  of  all  the  facts 
and  circumstances  connected  with  its  delivery,  show  by  parol  evidence 
that  they  indorsed  the  instrument  merely  as  agents  of  the  corporation 
and  not  in  their  individual  capacity.     Kline  v.  Bank,  107. 

4.  The  Renewal  of  a  Note  Induced  by  the  False  Representations 
of  the  Holder  will  not  affect  the  rights  and  liabilities  of  the  parties. 
Hence,  where  the  maker  and  the  holder  of  a  note  which  is  asserted  to 
have  been  given  upon  an  illegal  consideration  agree  that  the  validity 
thereof  shall,  as  between  themselves,  be  determined  by  the  decision  in 
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an  action  which  the  holder  is  then  prosecuting  against  the  maker  of  a 
similar  note,  and  the  holder  subsequently  induces  the  maker,  by  means 
of  false  representations  as  to  result  of  that  action,  to  execute  another 
Bote  in  renewal  of  the  original,  the  holder,  when  seeking  to  enforca 
the  new  note,  will  be  treated  as  he  would  have  been  if  he  had  sued  on 
the  original,  and  if  the  latter  was  void,  will  be  precluded  from  recovery. 
Rash  V.  Farley,  233. 
6.  Note  Providing  for  Attorney's  Feb  and  Interest  after  Matcrity. 
A  note  otherwise  negotiable,  which  contains  a  provision  for  the  pay- 
ment of  a  legal  rate  of  interest  after  maturity,  and  also  for  the  pay- 
ment of  a  specified  attorney's  fee  if  the  note  is  not  paid  at  maturity  and 
suit  is  brought  thereon,  remains  negotiable  notwithstanding  such  con- 
ditions.    Dorseyy.   Wolff,  99. 

6.  Provision   for  Attorney's   Fee  —  Usury. — When  a  negotiable  note 

provides  for  the  payment  of  legal  interest  after  maturity,  and  also  for 
the  payment  of  ten  per  cent  of  the  amount  due  as  an  attorney's  fee,  to 
be  recovered  as  part  of  the  note,  in  case  suit  is  brought  to  collect  it 
after  maturity,  the  provision  for  the  attorney's  fee  does  not  render  the 
note  usurious  in  the  absence  of  proof  that  such  fee  is  unreasonable  in 
amount.     Dorsey  v.   Wolff,  99. 

7.  Note    Providing    for    Attorney's    Fee — Rights  ok    Assignee.  — 

When  a  negotiable  note  provides  that  the  maker  is  to  pay  a  certain 
attorney's  fee  in  case  suit  is  necessary  to  collect  the  note,  such  fee  to 
be  collected  in  the  suit  on  the  note,  or  by  a  separate  action,  the  agree* 
ment  as  to  the  attorney's  fee  passes  to  the  indorsee  or  assignee  of  the 
note  as  a  part  thereof,  and  he  may  recover  it  either  in  a  suit  upon  the 
note  or  in  a  subsequent  and  separate  action.     Dorsey  v.   Wolff,  99. 

8.  Note   Providing  for  Payment    after  Maturity  of  a  certain  rate  of 

interest  per  annum  not  exceeding  the  legal  rate  is  not  made  conditional 
by  such  provision,  but  remains  negotiable.    Dorsey  v.    Wolff,  99. 

9.  Interest  as  Affecting  Negotiability.  — A  note,  otherwise  negotiable, 

which  provides  that  it  shall  be,  "without  interest  theron  if  paid  at  ma- 
turity, if  not  paid  at  maturity  to  bear  ten  per  cent  interest  from  date," 
is  not  thereby  rendered  uncertain  as  to  the  amount  to  be  paid,  nor  de- 
prived of  its  negotiability.     Hope  v.  Barker,  387. 

10.  Peddlers'  Licenses.  —  A  sale,  made  by  a  peddler  from  another  state,  who 
has  not  paid  a  license  tax  as  required  by  a  law  of  the  state  in  which  the 
sale  is  made,  is  an  illegal  contract,  and  a  note  given  for  the  price  of  the 
article  which  is  the  subject  of  such  a  sale  is  void.     Rash  v,  Farley,  233. 

11.  Notes  Given  to  a  Broker  to  Cover  Losses  Incurred  in  Stock-Gam- 
bling transactions  are  void.     Gaw  v.  Bennett,  699. 

12.  A  Promissory  Note  or  Bill  of  Exchange  may  be  Made  Payable  in  the 
Money  of  any  Country.  — It  is  wholly  immaterial  in  the  currency  or 
money  of  what  country  it  is  payable.  The  fact  that  a  note  is  payable 
in  Mexican  silver  dollars  does  not  destroy  its  negotiability  nor  divest  it 
of  any  of  the  attributes  of  a  promissory  note,  except  that  the  recovery 
thereon  must  be  for  its  value  in  American  money.  Uogue  v.  William' 
eon,  823. 

See  Assignment,  2;  Collateral  Security;   Corporations,  13,  16;  Eti« 
OKNCE,  3;  Fraudulent  Conveyances,  1;  Mistake;  Sales,  2,  8. 

NEW  PROMISE. 
See  Limitations  of  Actions,  10. 
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NEW  TRIAL. 
Nbwlt  Discovered  Evidence  which  is  Merely  Ctthulatitx  or  tends  to 
impeach  a  witness  ia  not  ground  for  a  new  triaL     Witconain  etc  B.  & 
Co.  V.  Ro$8,  49. 

See  Appeal,  i,  6. 

NEXT  FRIEND. 
See  Appeal,  6;  Infanti^  2,  4 

NONUSER. 
See  Highways,  2. 

NOTARIES  PUBLIC. 
See  Acknowledgment. 

NOTICE. 
See  Actions,  3;  Carriers,  4;  Corporations,  7,  8,  11;  Executions;  Exeoc* 
TORS  AND  Administrators;  Express  Companies,  1;  Fraudulent 
Conveyances,  3;  Grants;  Husband  and  Wife,  1,  2;  Insurance, 
3-6,  12;  Mechanic's  Lien,  6,  7;  Mortgages,  1,  2;  Railroads,  4; 
Telegraph  Companies,  1,  2. 

NUISANCE. 

I.  Escaping  Oil.  —  One  who  constructs  a  pipe  line  and  tanks  to  be  nsed 
in  the  transportation  of  oil  from  the  oil  regions  to  a  railway  track, 
is  answerable  to  a  landowner  for  injuries  resulting  from  the  oil  per- 
colating from  such  pipes  through  his  ground  and  injuring  his  springs 
and  lands  and  polluting  the  waters  thereof,  and  cannot  exonerate  him- 
self  from  liability  by  proving  that  neither  he  nor  his  agents  were  guilty 
of  negligence.     Hattck  v.  Tideivaler  Pipe  Line  Co.,  710. 

C  Damages  from  Private  Structure.  —  When  a  private  structure  or 
other  work  on  land  is  the  cause  of  a  nuisance  or  other  tort,  the  law 
will  not  regard  it  as  permanent,  no  matter  with  what  intention  it  ia 
built,  and  damages  therefor  can  be  recovered  only  to  the  date  of  the 
commencement  of  the  action.  This  rule  is  here  applied  to  the  wrongful 
discharge  of  rain  water  from  defendant's  house  upon  plaintiff's  land. 
Joseph  Schiltz  Brewing  Co.  v.  Compton,  92. 

8.  Liability  of  Grantee  of  Premises  for.  —  A  grantee  of  premises  ou 
which  a  nuisance  ia  maintained  is  not  liable  if  he  merely  suffers 
it  to  remain,  unless  he  is  first  asked  to  abate  it,  nor  then,  unless 
he  has  power  to  abate  it.     Lufkin  v.  Zane,  262. 

4.  Liability  of  the  Grantee  of  Leased  Premises  for.  —  He  who  pur- 
chases premises  with  a  nuisance  on  them  maintained  by  a  tenant, 
is  not  answerable  for  the  continuance  of  the  nuisance  when  it  does 
not  appear  that  he  had  any  control  of  the  tenant  or  of  the  use  of 
the  premises  made  by  him,  and  even  if  the  landlord  had  power  to 
enter  and  expel  the  tenant,  he  is  not  bound  to  do  so  for  the  benefit 
of  the  party  injured  by  the  nuisance.       Lufkin  v.  Zane,  262. 

6.  Recovery  of  Damages  for,  does  not  Authorize  Continuance  of. 
A  legal  obligation  exista  to  remove  a  nuisance,  and  the  law  will  not 
presume  the  continuance  of  the  wrong,  nor  a  license  to  continue 
a  wrong,  or  a  transfer  of  title   to  result    from  a  recovery  of   dam> 
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ages  for  prospectiTe  misconduct.  A  recovery  of  damages  arising  from 
the  erection  of  a  private  nuisance  will  not  render  the  act  or  the  continu* 
ance  of  the  nuisance  legal.     Joseph  Schlitz  Brewing  Co.  v.  Compton,  92. 

6.  Damaobs  when  Injury  is  Permanent.  —  When  permanent  injury  i» 
caused  by  a  lawful  public  structure,  properly  constructed  and  perma- 
nent in  character,  damages  may  be  recovered  in  one  suit  for  the  whole 
injury,  past  and  prospective.    Joseph  Schlitz  Brewing  Co.  v.  Compton,  92. 

7>  Measubb  ot  Damaqes.  —  In  cases  of  nuisances,  or  repeated  trespasses, 
recovery  can  ordinarily  be  had  only  up  to  the  date  of  commencement 
of  suit,  for  the  reason  that  every  continuance  or  repetition  of  the  nni* 
sance  or  trespass  gives  rise  to  a  new  cause  of  action,  for  which  succes* 
■Itc  suits  may  be  brought.  Joseph  Schlitz  Brewing  Co.  v.  Compton,  92. 
See  Landlord  and  Tenant,  2,  3;  Municipal  Cobforations,  II,  12. 

OFFICIAL  BONDS. 
See  Officers,  2-4. 

OFFICERS. 

1.  Qualifications  of  —  Eligibility,  Meaning  of.  —  Where  a   statnte 

provides  that  "no  person  holding  any  state,  county,  township,  or 
city  office,  or  any  employer,  officer,  or  stockholder  in  any  railroad  in 
which  the  county  holds  stock,  shall  be  eligible  to  the  offise  of  county 
commissioner,"  the  word  "eligible"  signifies  "legally  qualified  to  hold 
office,"  and  does  not  comprehend  the  two  meanings,  "capable  of  being 
elected,"  and  "capable  of  holding  office."  Hence,  even  though  a  per- 
son may  under  the  above  provision  be  disqualified  for  the  office  of 
county  commissioner  at  the  time  of  his  election,  he  is  entitled  to  be  in- 
ducted into  the  office  if  his  disqualification  is  removed  before  the  day 
appointed  for  entering  upon  his  duties  arrives.     Demaree  v.  Scates,  113. 

2.  Official  Bonds — Relationship  Between  Surety  and  Principal. — 

The  sureties  on  an  official  bond,  by  the  act  of  giving  their  principal  the 
possession  and  control  of  the  bond,  after  they  have  affixed  their  signa> 
tures  thereto,  constitute  him  their  agent  for  the  purpose  of  delivering 
it  to  the  proper  authorities,  and  if  some  one  has  to  suffer  because  he 
has  exceeded  his  powers,  as  by  delivering  the  bond  without  procuring 
the  signature  of  a  person  who,  it  was  understood,  was  to  be  one  of  the 
obligors,  the  loss  must  fall  on  the  sureties  who  have  thus  declared  by 
their  acts  that  he  could  be  relied  on  to  carry  out  their  intentions,  unless 
it  is  shown  that  the  obligee  has  notice,  either  actual  or  constructive, 
that  the  conditions  under  which  he  obtained  possession  of  the  bond  have 
not  been  complied  with.     King  County  v.  Ferry,  880. 

8.  Official  Bonds  —  Liability  of  Sureties,  when  Ceases.  — The  liability 
of  the  sureties  on  an  official  bond  which  is  to  remain  in  effect  "while 
the  officer  acts  as  such,"  and,  "until  his  successor  is  elected  and  quali- 
fied," ceases  with  the  expiration  of  his  regular  term  of  office,  as  defined 
by  the  law  in  force  at  the  time  of  his  election,  and  does  not  extend  to 
a  supplementary  term  during  which  he  discharges  the  duties  of  hia 
office  by  virtue  of  a  subsequent  statute.     King  County  v.  Ferry,  880. 

i.  Official  Bonds,  Effect  of  Alterations  in.  — The  erasure  of  the  name 
of  a  surety  on  an  official  bond,  and  the  substitution  of  another,  before 
its  delivery,  and  without  the  knowledge  or  consent  of  the  other  sure- 
ties, will  not  avoid  it,  if  it  is  otherwise  regular  on  its  face,  and  the 
•Iteration  has  been  so  carefully  made  that  it  cannot  be  detected  with- 
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oat  a  close  examination.  The  liability  of  the  obligors,  under  each  oir* 
cumstances,  is  legally  that  of  the  obligors  on  a  bond  which  has  beea 
altered  without  notice  to  the  obligees.  King  County  v.  Ferry,  880. 
See  Contempt;  Coepobations,  11-16;  Definitioks;  Highways,  3,  4;  !»• 
suKANOB,  16;  Libel,  2,  4,  7,  8,  10;  Municipal  Cobpokatioms,  12-16^ 
SHEBirra. 

OIL  WELLS. 

See  MiNiNO,  2. 

OPTIONS. 
See  Appsal,  5;  Vendor  and  Fcrohasxb,  2-4. 

ORDINANCES. 
See  Mandamus,  5;  Municipal  Corporations,  2-4;  Railroads,  21,  23,  24| 

Statutes. 

ORPHAN'S  COURT. 
See  Husband  and  Wifx,  10. 

PARAMOURS. 
See  Marriage  and  Divorce,  4-4. 

PARENT  AND  CHILD. 
The  Marriage  ot  a  Minor  Son,  whether  with  or  without  his  father's  eon- 
sent,  so  far  emancipates  him  that  the  father  is  no  longer  entitled  to  hi* 
wages,  if  necessary  for  the  support  of  the  son's  wife.     CommonweaUh  T. 
Oraham,  255. 

See  Appeal,  6;  Guardian  and  Ward,  6. 

PARTIES. 

PRAOTtCB  —  Purchasers  ot  Property  on  Credit  are  not  Necessary  Par- 
ties to  an  action  by  their  creditor  against  a  sheriff  who  seizes  and  sells 
such  property  in  defiance  of  his  right  of  stoppage  in  transitu.  Such 
an  action  does  not  affect  the  rights  of  the  purchasers,  and  the  creditor, 
if  successful,  merely  secures  possession  of  the  property  or  of  its  value  to 
be  held  subject  to  his  lien  and  to  the  right  of  the  purchaser  to  its  pos- 
session upon  discharging  such  lien.     Harris  v.  Tenney,  796. 

See  Appeal,  2;  Contempt;  Creditor's  Suit,  1;  Fraudulent  Conveyanos, 
7;  Mandamus,  4,  6;  Pleading,  6. 

PARTITION. 
A  Parol  Partition  op  Lands  is  Valid.     MurreU  v.  Mandelbaum,  ITJ. 
See  Partnership,  7. 
« 
PARTNERSHIP. 

1.  Every  Partner  Occupies  a  Fiduciary  Position  with  respect  to  his  co- 

partners and  the  fuijds  of  the  firm,  and  will  not  be  permitted  to  make 
a  personal  profit  out  of  the  use  of  such  funds.  A  wronged  partner  ia 
entitled  to  the  same  remedy  as  that  existing  against  a  trustee  in  favor 
of  his  cestui  que  trust.     Holmes  v.  Oilman,  463. 

2.  If  a  Partner  Abstracts  the  Funds  of  a  Firm,  though  such  abstrao- 

tioBS  are  not  technically  embezzlements,  his  copartners  have  the  right 


970  Index. 

to  follow  such  funds  and  the  property  in  which  they  may  have  been  In- 
vested to  the  same  extent  as  if  the  partner  had  held  the  funds  as  tru8« 
tee  for  hia  copartners.     Holmes  v.  Oilman,  463. 

5.  Insukance,  Partnership  Funds  Fraudulently  Invested  in.  —  If  a 

partner  fraudulently  abstracts  partnership  funds,  and  inveata  them  in  a 
policy  of  insurance  upon  his  own  life,  payable  to  hia  wife  in  the  event 
of  his  death,  the  partnership  is  entitled  to  the  proceeds  of  such  policy. 
Holmes  v.  Oilman,  463. 

4.  Dormant  Partner,  when  not  Liable.  —  Where  the  ostensible  partner  in 
a  firm  comprising  two  dormant  partners,  just  before  the  date  at  which  it 
ia  agreed  that  the  dormant  partners  shall  retire,  orders  goods  in  his  own 
name  from  a  person  who  does  not  acquire  any  knowledge  of  the  existence 
of  the  partnership  until  long  after  its  dissolution,  and  expressly  directs 
that  the  goods  shall  not  be  shipped  until  after  the  day  fixed  for  such 
dissolution,  he  alone  ia  liable  for  the  price,  unleas  it  ia  ahown  that  the 
retiring  partners  have  received  the  benefits  of  the  transaction.  PUkin 
V.  Benfer,  110. 

8.  Partnership  in  Lands.  —  Whether  land  belonging  to  a  firm  or  conveyed 
to  a  firm  ia  to  be  considered  as  part  of  the  partnership  stock  depends  on 
the  intention  of  the  parties,  to  be  ascertained  from  their  acta  or  their 
agreements,  express  or  implied.  Land  may  be  made  part  of  the  part- 
nership stock  under  a  parol  agreement  of  the  partners.  Mwrell  v.  Man- 
delbaum,  111. 

6.  Partnership  in  Lands. — When  real  estate  ia  part  of  the  partnership 

eflfecta,  it  is  to  be  treated  in  equity,  to  all  intents  and  purposes,  as  a  part 
of  the  partnersiiip  funds  and  held  subject  to  all  the  equitable  rights  and 
liens  of  the  partners  which  would  apply  to  it  if  it  were  personal  estate. 
Murrell  v.  Mandelbaum,  777. 

7.  Partnership  Lands,  Parol  Conveyance  by  One  Partner  to  the  Other. 

If  the  property  of  a  partnership  consists  of  real  and  personal  estate,  and 
the  partners  settle  their  business  and  dissolve  their  partnership,  agree- 
ing that  one  of  them  shall  have  the  real  and  the  other  the  personal  prop- 
erty, and  such  agreement  is  followed  by  the  taking  and  keeping  of  the 
personal  property  by  the  partner  to  whom  it  ia  thus  allotted,  this  is 
equivalent  to  a  parol  partition  of  the  lands,  and  vesta  the  title  thereto 
in  the  partner  by  whom  it  was  to  be  retained.     Murrell  v.  Mandelbaum, 

in. 

8.  Partnership.  —  Judgments  Entered  upon  Sealed  Judgment  Notes 

Given  in  the  Name  of  a  Firm  by  One  Member  thereof,  without 
authority  from  the  other,  will  not  be  set  aside  at  the  instance  of  such 
other  member,  or  of  creditors  of  the  firm,  though  such  notes  were  given 
for  partnership  indebtedness  not  yet  due.  Because  such  notes  were 
valid  and  existing  neither  the  dissenting  partner  nor  the  other  creditors 
have  any  equitable  ground  for  relief.  Boyd  v.  Thom-paon,  685. 
See  Husband  amd  Wifb,  6;  Vendor  and  Pubohasbb,  1. 

PAYMENT. 

See  CoBPOBATioHS,  13;  Evidence,  3;  Mortgaoks,  3,  4;  Nkootiablk  Im- 

stbuments,  12;  Receivbbs. 

PEDDLERS. 
See  Intbbstatx  Commerce^  Neootiablb  iMSTBUHBifTB. 
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PENALTIES. 
8m  Insubanos,  16,  17;  Municipal  CoRFORAnom^  B. 

i  PENITENTIARY. 

J-  See  Attain  DEB,  2. 

PER  CAPITA. 
See  Dbyisk,  2,  3. 

PERSONAL  PROPERTY. 

8e«    GUABDIAN    AND    WaBD,   3;    PARTNERSHIP.   6.   7;    TBITSTa,    2;    WlLU, 

10-13. 

PER  STIRPES. 
See  Devise,  1-3. 

PLEADING. 

1.  Demurrer  —  When  Question  ov  Title  to  Street  by  Advebsb  Posh 
SESSION  Cannot  be  Raised  by.  —  When  a  complaint  in  an  action 
against  a  municipal  corporation  contains  no  allegation  that  the  land  in 
dispute,  claimed  by  adverse  possession,  has  ever  been  in  fact  a  public 
street  or  alley,  the  question  whether  or  not  title  to  a  public  street  or  al« 
ley  can  be  acquired  against  a  city  cannot  be  raised  by  demurrer. 
Crocker  v.  Collins,  752. 

S.  Inaccuracy  op  Name  hot  Ground  por  Demurrer.  —  The  fact  that  th« 
name  of  the  defendant,  a  municipal  corporation,  is  not  accurately  stated 
in  the  complaint  is  not  ground  for  demurrer.     Crocker  v.  Collins,  752. 

IL  SuppiciENCY  OF  Complaint  —  Demurrer.  —  When  the  allegations  con- 
tained in  a  complaint  against  a  municipal  corporation  are  sufficient  to 
■how  that  the  acts  complained  of  were  done  by  the  executive  officer  of 
the  town  council,  under  authority  of  that  body,  any  want  of  partiou* 
larity  or  distinctness  in  the  allegation  in  this  respect  should  be  remedied 
by  motion  to  make  the  allegations  more  definite,  but  it  is  not  a  ground 
for  demurrer.     Crocker  v.  Collins,  752. 

^  Demurrers  Admit  all  Facts  Properly  Alleged,  and  the  sufficiency  of 
the  complaint  must  be  decided  on  the  facts  as  alleged.  Bomar  v.  Means, 
772. 

8.  Veripication  op,  when  Necessary.  —  Where  one  section  of  a  statute 
provides  that  a  joint  pleading  of  several  parties  who  are  united  in 
interest  may  be  verified  by  any  one  of  them,  and  a  subsequent  seo- 
tion  provides  that,  on  motion  of  a  party  who  files  his  affidavit,  stating 
his  belief  that  an  adverse  party,  whose  pleading  has  been  verified  by  a 
person  other  than  himself,  knows  that  a  statement  thereof  mentioned 
in  the  affidavit  is  untrue,  the  court,  if  ^uch  statement  is  material,  shall 
require  the  adverse  party  to  verify  the  pleading,  and  if  he  fail  to  do  so 
within  a  reasonable  time,  shall  treat  it,  with  regard  to  him,  as  if  it  had 
not  been  filed,  the  latter  section  will  be  deemed  to  qualify  the  former, 
and  the  pleading  of  a  party,  whether  filed  by  him  alone  or  jointly  with 
others,  will  be  treated,  in  regard  to  him,  as  a  nullity,  if  be  refuses  to 
verify  it  under  the  circumstances  specified  in  the  latter  section.  Harri- 
son T.  Lebanon  Waterworks,  180. 

Bee  AonoMB,  6,  7;  Appeal,  4;  Contracts,  11, 12, 16, 18;  Inpantb;  Mabblaob 
▲ND  DivoBOBy  3,  7;  NEOLiaENCE,  6;  Tboyeb,  1. 
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PLEDGE. 
See  CoLLATmui  Sboubitt;  Corfobations,  2-4;  LturrATiomorAonon^il 

POLICE  POWER. 
Sec  Carriibs,  4;  Municipal  CoBPOBATiONfl^  2, 

POSSESSION. 
See  OvABsiAir  axd  Ward,  1,  2;  Spscifio  Psbtormakob,  lOt  Tamna,  % 

POWERS. 
See  Wills,  10-14. 

PRACTICE. 
See  Appeal;  Pleading;  Trial. 

PRECATORY. 
See  TBUsts,  4,  6. 

PREFERENCES. 

See  AsnomuNT  tor  Bknefit  or  Cbeditors;  Dkbtob  m  Gbbdimbi 

Fbaudulsnt  Convbtanoes,  4,  6. 

PREGNANCY. 
See  Mabriaqb  and  Divoroi,  2. 

PRESCRIPTION. 
See  Municipal  Corporations,  8. 

PRESUMPTIONS. 
See  AosNOT,  2,  4;  Attornet  and  Client,  1;  Corporatioks,  10;  Cvsimci 
Debtor  akd  Cbediiob;  Evidence,  1;  Fraudulent  Conybtaicooe^  i| 
Libel,  6. 

PRETERMITTED. 
See  Wills,  7-9. 

PRIVILEGE. 
See  Infants,  1. 

PRIVILEGED  COMMUNICATIONS. 
See  Attoriixt  Aia>  Client,  2,  3;  Libel,  8,  9;  Marblaoe  akt>  DITOBal^ 

4,  5. 

PROBATE  COURT. 
See  Appeal,  3;  Executors  and  ADiaHi8TRA*0B& 

PROCESS. 
See  Abatement,   I;  Actions,    1;  Carriers,  2,  4;  Contehpt;  Corpora* 
TIOK8,  17,  21;  Malicious  Prosecution;  MABBLAaa  aks  Diyoboe,  9| 
MmnoiFAL  Corporations,  3. 
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PROMISSORY  NOTES. 

See  NkGOTIABLK    iNSTRnMENTS. 

PROOFS  OP  LOSS. 
'  See  Insurance,  4-6,  12. 

PROXIMATE  CAUSE. 
See  Neqlioence,  1-3;  Railroads,  23. 

PUBLICATION. 
Sea  ExxouTOBS  and  Administrators;  MunioipaIi  CosrosATioin^  X 

PUBLIC  POLICY. 
See  CoKTBAora,  6-9;  Corporations,  6;  Grants;  Bailboaim,  1«  it 

PUBLIC  WORKS. 
See  Municipal  Corporations,  6. 

QUALIFICATIONS. 
See  Officers,  1. 

QUANTUM  MERUIT. 
See  Contracts,  11-14. 

QUASHING. 
See  Homicide,  1;  Mandamus,  ft. 

QUESTION   FOR  JURY. 

See  Trial. 

QUO  WARRANTO. 
FoBKON  Corporations  —  Quo  Warranto  Against. — The  oourta  of  a 
state  in  which  a  foreign  corporation  transacts  basiness  have  no  power 
to  onst  it  of  the  right  to  be  a  corporation,  nor  of  any  of  the  franchiaea 
or  privileges  conferred  by  the  laws  of  the  state  in  which  it  was  organ< 
ized;  but,  as  to  the  franchises  or  privileges  which  such  corporation  de- 
rives from  the  laws  of  the  state  in  which  it  is  transacting  business, 
it  is  no  less  amenable  to  the  jurisdiction  of  the  domestic  courts  than  a 
domestic  corporation.  State  v.  Insurance  Co.,  573. 
See  Corporations.  6:  Insurance,  14,  15;  Limitations  of  AonoNS,  1. 

RAILROADS. 

1.  Contracts  tor  the  Establishing  of  a  Railway  Depot  exclusively  in 
a  particular  place  are  void  as  against  public  policy.  Florida  etc  Ji'y  Co. 
V.  State,  30. 

f.  Trustees  of  Regarded  as  Agents.  — Trustees  who  are  selected  by  a 
railroad  company  and  who  control  the  road  and  operate  it  to  earn  money 
to  be  applied  in  payment  of  the  debts  of  the  company  must  be  regarded 
as  its  agents  so  far  as  relates  to  the  transaction  of  its  business  with  third 
persons.      Wisconsin  etc.  B.  H.  Co.  v.  Ross,  49. 
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5.  LiABitrrr  tor  Tort  when  Operated  bt  Trustees.  —  A  railroad  com« 

pany  which  has  voluntarily  placed  itself  and  its  property  and  franchise* 
in  the  hands  of  trustees  to  secure  its  debt  to  bondholders,  cannot  lie  by 
when  sued  for  a  tort  which  it  claims  to  have  been  committed  by  such 
trustees,  and  shield  both  itself  and  the  trustees  from  liability  by  con- 
cealing the  fact  that  the  trustees  are  operating  the  road,  until  the  stat- 
ute of  limitations  has  barred  the  right  of  action.  Wisconsin  etc.  R.  B. 
Co.  V.  Rosa,  49. 
4.  Liability  ior  Tort  when  Operated  by  Trustees.  — When  a  railroad 
is  operated  in  the  name  of  the  company  by  trustees  for  the  bondhold* 
ers  of  the  road,  without  notice  to  third  persons  or  to  employees  of  th© 
company  that  such  trustees  are  operating  the  road  or  that  it  is  operated 
in  their  names  as  trustees,  an  action  by  an  employee  to  recover  for  per- 
sonal injury  caused  by  the  use  of  a  defective  track  may  be  maintained 
against  such  trustees  individually,  or  in  the  name  they  use  in  operating 
the  road,      Wisconsin  etc.  R.  R.  Co.  v.  Ross,  49. 

6.  Carriers  —  Discrimination  in   Favor  op  a  Shipper.  —  A  contract  by 

whioh  a  railroad  company  binds  itself  to  carry  for  one  shipper  at  half 
the  rate  it  agrees  to  charge  all  others  for  the  same  service,  in  consider- 
ation of  his  agreeing  to  establish  a  system  of  pipe  lines  to  its  road,  and 
by  which,  at  the  same  time,  and  for  the  same  consideration  it  also  en- 
gages to  charge  all  other  shippers  double  the  amount  as  a  fixed  open 
rate,  and  to  pay  the  favored  shipper  one  half  of  such  amount  when  col- 
lected, is  contrary  to  public  policy  and  void.     Brundred  v.  Rice,  589. 

6.  Assumpsit,  when  Lies  in  Favor  of  One  Shipper  against  Another 

When  a  railroad  company  in  pursuance  of  an  unlawful  agreement,  by 
which  it  has  bound  itself  to  charge  all  but  one  shipper  a  certain  amount 
for  the  carriage  of  goods,  and  to  pay  such  favored  shipper  one  half  of 
the  amount,  when  collected,  has  charged  and  collected  certain  sums,  as 
freight,  from  another  shipper  ignorant  of  the  agreement,  and  has  paid 
them  over  to  the  other  party,  the  second  shipper  may,  on  discovering 
the  fraud,  maintain  an  action  against  that  party  for  money  had  and  re- 
ceived to  his  use.      Brundred  v.  Rice,  589. 

7.  Fraud  Vitiates  Everything  into  which  it  Enters.  — There  is  nothing 

80  sacred  in  a  certificate  of  incorporation  as  to  take  it  out  of  the  reach 
of  this  principle.  Therefore,  the  favored  shippers  who,  in  pursuance 
of  an  unlawful  agreement  between  them  and  a  railroad  company,  by 
which  they  are  to  be  paid  one  half  of  the  freight  collected  from  other 
shippers,  have  received  the  money  which  constitutes  their  stipulated 
share  of  the  amount  collected  from  one  of  the  shippers  against  whom 
the  discrimination  has  been  exercised,  cannot  defend  themselves  against 
an  action  brought  by  that  shipper  for  the  recovery  of  such  money  by 
showing  that  they  have  organized  themselves  into  a  corporation,  if  the 
evidence  shows  that  the  organization  was  not  effected  in  good  faith,  but 
merely  for  the  purpose  of  carrying  out  the  illegal  agreement,  and  shield- 
ing themselves  from  the  consequence  of  receiving  the  money  illegally 
exacted  in  accordance  with  its  terms.     Brundred  v.  Rice,  589. 

8.  A  Ticket  Limiting  the  Time  Within  which  a  Passenger  is  entitled 

to  ride  from  one  point  to  another  is  subject  to  the  implied  condi- 
tion that  the  train  shall  make  the  passage  within  that  time,  or, 
in  other  words,  that  the  corporation  shall  perform  its  obligation. 
If  the  passenger  is  to  be  transported  over  connecting  lines  but  is  de- 
delayed  upon  one  of  them  without  his  fault  so  that  he  cannot  finish  his 
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jonmey  within  the  time  designated,  he  does  not  lose  tis  right  to  lie  car- 
ried to  his  destination,  and  if  ejected  from  his  train  by  a  carrier,  though 
not  the  one  by  whose  fault  his  delay  occurred,  may  recover  damages 
therefor,  provided  his  ticket  was  evidence  of  a  joint  undertaking  on  the 
part  of  all  the  lines  of  railway  over  which  it  was  necessary  for  him  ta 
travel.     Gulf  etc.  R'y  Co.  v.  Looney,  lil. 

9.  Ticket  Over  Connecting  Lines   Does  not  Evidence  a  Joint  Coy- 

TRACr  by  them  when  it  consists  of  coupons  each  entitling  the  passenger 
to  transportation  over  the  line  of  the  carriers  designated  therein,  and 
the  whole  is  sold  by  one  of  them  acting  as  the  agent  of  the  others  so  far 
as  their  lines  are  concerned.  Each  coupon  is  the  separate  contract  of 
the  connecting  carrier  to  whose  line  it  applies.  Oulf  etc.  R'y  Co.  v. 
Looney,  787. 

10.  If  the  Time  Within  Which  a  Passenger  may  Use  a  Coupon  Ticket 
Over  Connecting  Lines  is  Limited  therein,  and  each  of  the  coupon* 
is  the  separate  contract  of  the  line  to  which  it  relates,  it  need  not  be 
honored  unless  presented  within  the  time  designated,  though  the  pas- 
senger commences  his  journey  at  the  earliest  time  possible  and  his  de- 
lay is  owing  to  the  fault  of  one  of  the  connecting  lines.  His  remedy 
is  against  the  line  through  whose  fault  he  was  not  transported  in  time, 
Oulf  etc.  R'y  Co.  v.  Looney,  787. 

11.  Passenger  Tickets  Limited  as  to  the  Time  within  Which  Thet 
mat  be  Used  must  be  Presented  before  the  expiration  of  such  time, 
and  if  the  ticket  consists  of  several  coupons,  binding  upon  separate 
carriers,  each  coupon  must  be  presented  to  the  carrier  named  therein 
before  the  expiration  of  the  time  limited,  and  if  presented  after  that  time, 
need  not  be  honored,  though  the  other  coupons  had  been  presented 

•  within  due  time  to  the  carriers  bound  by  them,  and  through  the  fault  of 
one  of  such  carriers  the  passenger  had  been  delayed  so  that  it  became 
impossible  to  present  his  last  coupon  within  the  time  stipulated.  Oulf 
etc.  R'y  Co.  v.  Looney,  787. 

12.  A  Railway  Corporation  is  Not  Answerable  for  the  Injuries  to  a. 
Passenger  Resulting  from  Her  Being  Jostled  and  Pushed  by  an 
Impatient  Man,  not  an  employee  of  the  corporation,  trying  to  enter 
the  car  from  which  she  was  alighting,  thereby  causing  her  to  fall.  El' 
linger  v.  Philadelphia  etc.  R.  R.,  697. 

13.  Right  to  Expel  Passenger  for  Nonpayment  of  Fare.  —  A  conductor 
in  charge  of  a  railway  train  is  authorized  to  expel,  without  using  un- 
necessary force,  a  passenger  who  refuses  to  pay  regular  fare,  at  any  point 
where  he  may  safely  get  off,  provided  he  is  put  off  at  a  usual  stopping 
place  or  near  a  dwelling  house.     Roseman  v.  Carolina  etc.  R.  R.  Co,  524. 

14.  Right  to  Expel  Intoxicated  Passenger.  —  When  a  passenger  par- 
tially intoxicated  is  expelled  from  a  railroad  train  by  the  conductor 
in  charge  for  a  refusal  to  pay  fare  and  without  using  force,  near  a 
dwelling  house  and  not  remote  frqm  a  station,  the  company  i» 
not  liable  for  his  subsequent  death  from  exposure,  if  the  conductor, 
though  knowing  of  the  intoxication,  had  no  reasonable  ground  ta 
believe  that  the  ejected  passenger  was  physically  or  mentally  unable  by 
reason  of  his  intoxication,  to  find  his  way  or  walk  to  the  nearest  house 
or  to  the  station,  and  he  is  not  expelled  when  it  is  raining  or  freezing, 
Roseman  v.  Carolina  etc.  R.  R.  Co.,  524. 

15.  Right  to  Expel  Intoxicated  Passenger  —  Duty  to  Consult  Opin- 
ions OF  Other  Passengers. — A  railroad  conductor  in  charge  of  a 
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train  ia  not  boand  to  inatitnte  inquiry  among  the  passengers  as  to  tha 
propriety  of  expelling  a  partially  intoxicated  passenger  for  refusal  to 
pay  fare,  nor  is  he  bound  to  act  upon  their  opinions  given  after  such 
expulsion,  when  he  has  no  reason  to  believe  that  the  intoxication  has 
deprived  the  expelled  passenger  of  the  physical  or  mental  capacity  to 
find  his  way  and  walk  to  a  neighboring  house  or  to  a  station  in  the  im- 
mediate vicinity.     Roseman  v.  Carolina  etc.  B.  R.  Co.,  524. 

16.  Negligenob  of  in  Use  of  Another  Company's  Track.  —  A  rail- 
road  company  is  responsible  for  accidents  caused  by  a  defective  track, 
and  is  bound  to  exercise  due  care  to  safely  carry  passengers  and  prop- 
erty intrusted  to  it;  it  is  therefore  its  duty  to  see  that  the  road  which 
it  uses  for  such  transportation,  is  safe  and  in  good  repair,  whether  such 
road  is  owned  by  it  or  not.  If  it  uses  the  track  of  another  company  for 
such  purpose,  it  is  liable  for  damages  to  passengers  or  freight  by  reason 
of  defects  in  the  road  of  such  other  company  so  used  by  it,  and  this  rule 
applies  as  between  the  company  and  its  employees.  Wisconsin  etc.  R.  R. 
Co.  V.  Ross,  49. 

17.  Negligence  —  DrxY  to  Employee  while  Using  Road  of  Another 
Company.  —  When  an  employee  of  a  railroad  company  is  directed 
to  use  the  road  of  another  company  in  the  business  of  his  employer, 
he  has  the  right  to  treat  such  road  as  the  road  of  his  employer; 
and  every  railroad  company  whose  employees  use  the  road  of  another 
company  under  its  direction  or  for  its  benefit  owes  it  as  a  duty  to  such 
employees  to  see  that  such  road  is  not  in  a  condition  which  will  unne« 
cessarily  endanger  their  lives  or  limbs.  Wisconsin  etc,  R.  R.  Go.  r. 
Ross,  49. 

18.  Association  of  Railways  Using  Track  —  Joint  and  Several 
Liability  for  Negligence.  —  An  association  of  railways  runnirfg 
trains  over  the  track  of  another  company  is  liable  to  its  servants  for  de« 
fects  therein  when  it  would  be  liable  if  the  injury  resulted  from  defects 
on  its  own  track.  In  such  case,  the  liability  of  such  railways  is  joint 
and  several.     Wiscoiisin  etc.  R.  R.  Co.  v.  Ross,  49. 

19.  Master  and  Servant  —  Fellow  Servants,  who  are.  —  A  railroad  lo- 
comotive fireman  and  a  station  agent,  who  is  also  a  telegraph  operator  in 
the  employ  of  the  same  company,  are  fellow  servants,  and  the  company, 
if  free  from  fault,  is  not  responsible  for  the  negligence  of  one  of  such 
servants  resulting  in  injury  to  the  other.  Reiser  v.  Pennsylvatua  Co., 
620. 

20.  Master  and  Servant  —  "Vice  Principals — Notice  of  Servant's  In- 
competency.—  A  railroad  train  dispatcher,  who  has  no  power  to  employ 
or  discharge  the  telegraph  operators  in  the  employ  of  the  company,  is  not 
»  vice  principal  as  to  them,  and  notice  to  such  train  dispatcher  of  the 
incompetency  of  such  telegraph  operators  is  not  notice  to  the  company 
80  as  to  make  it  responsible  for  the  negligence  of  an  operator  resulting 
in  an  injury  to  his  fellow  servant.     Reiser  v.  Pennsylvania  Co.,  620. 

21.  Railroads  in  Public  Streets  —  Ordinances  Regulating.  —  When  a 
city  charter  gives  it  the  power  of  control  over  its  streets,  and  the  city 
council  power  to  pass  any  ordinance,  "usual  or  necessary  for  the  well- 
being  of  the  inhabitants, "  such  city  may  limit  the  time  which  railroad 
trains  may  block  the  street  by  stopping.  Burger  v.  Missouri  Pac.  R'p 
Co.,  379. 

S2.  Railroads  in  Streets  — Negligence  in  Starting  Train.  — In  an  ac- 
tion to  recover  for  personal  injury  received  while  passing  between  cars 
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•f  a  trafn  nnlawfully  blocking  the  street,  evidence  that  the  Injured  party 
■aw  others  passing  between  the  cars  before  he  attempted  to  pass  is  ad- 
missible, ai  bearing  upon  the  negligence  of  the  railroad  company,  ia 
starting  its  train  without  a  signal  of  warning.  Burger  v.  Missouri  Pac 
R'y  Co.,  379. 

iS.  Negligence  —  Proximate  Cause" —  Sufficiency  op  Complaint. — A  pe- 
tition in  an  action  against  a  railroad  company  for  personal  injury,  charg- 
ing that  such  company  negligently  and  in  violation  of  a  city  ordinance, 
stopped  a  train  across  a  public  street,  and  that  while  plaintiff  was  at- 
tempting to  cross  the  street  between  the  cars,  such  company,  without 
warning,  backed  its  train,  thus  inflicting  the  injury,  states  a  good  cause 
of  action,  and  such  two  alleged  causes  of  action  are  not  independent  of 
each  other,  or  separable  in  the  sense  that  one  only  would  be  the  proxi- 
mate cause  of  the  injury.     Burger  v.  Missouri  Pac.  R'y  Co.,  379. 

ti.  Railroads  in  Streets  —  Doty  to  Give  Signals.  —  When  a  railroad 
train  has  wrongfully  and  unlawfully  taken  the  exclusive  occupancy 
of  a  public  street  by  stopping  longer  than  is  permitted  by  ordin- 
ance,  and  persons  have  congregated  there  to  pass,  and  are  passing  be- 
tween the  cars,  it  is  a  question  for  the  jury  whether  or  not  the  railroad 
company  may  move  its  train  without  first  giving  timely  warning  of  its 
intention,  in  order  that  persons  in  places  of  danger  may  protect  them- 
selves.    Burger  v.  Missouri  Pac.  R'y  Co.,  379. 

15.  Railroads  in  Streets  —  Duty  as  to  Signals.  —  A  statute  requiring  a 
railroad  train  approaching  a  public  crossing  to  give  signals  by  ringing  a 
bell  or  sounding  a  whistle,  is  intended  to  give  warning  of  the  approach 
of  a  train,  to  persons  who  may  be  crossing  or  intending  to  cross  the  rail- 
road over  a  public  highway,  but  it  does  not  follow  that  no  other  than 
the  statutory  signals  are  ever  required,  and  such  statute  has  no  appli- 
cation to  one  who  is  attempting  to  cross  the  street  by  passing  between 
two  cars  of  a  train  which  is  blocking  the  street.  Burger  r.  Missouri 
Pac  R'y  Co.,  379. 

86.  Railway  Corporations  have  not  the  Exclusive  Right  to  thb 
Highways  upon  which  they  are  permitted  to  run  their  cars,  or  even  to 
the  use  of  their  own  tracks.  The  public  have  the  right  to  use  these 
tracks  in  common  with  the  railway  corporations,  and  therefore  it  is  not 
negligence  per  se  for  a  citizen  to  be  anywhere  upon  such  tracks.  OU* 
more  v.  Federal  St.  etc.  R'y  Co.,  682. 

27.  Street  Railway  Corporation  Owes  a  Duty  to  exercise  such  watchful 
care  as  will  prevent  accidents  or  injuries  to  persons  who,  without  negli- 
gence, may  not  be  able  to  get  out  of  the  way  of  a  passing  car.  Qilmor* 
V.  Federal  St.  etc.  R'y  Co.,  682. 

28.  Street  Railways  —  Contributory  Negligence.  —  If  the  driver  of  a 
team  stops  it  in  a  dark  alley,  and  leaves  it  upon  the  track  of  a  street  rail- 
way unhitched  and  unattended,  he  is  guilty  of  negligence,  and  there  can 
be  no  recovery  against  the  railway  corporation  for  injuries  suffered  by  the 
collision  of  its  street  car  with  such  team,  though  the  motor  man  of  such 
car  was  also  guilty  of  negligence  in  running  it  at  a  rapid  rate  of  speed 
through  such  alley.     Oilmore  v.  Federal  Si.  etc  R'y  Co.,  682. 

29.  Street  Railways.  —  It  is  Negligence  to  Run  a  Cab  Along  a  Dark 
AND  Unliohted  Alley  on  a  dark  night  at  a  rate  of  speed  that  will  not 
permit  its  stoppage  within  the  distance  covered  by  its  own  headlight. 
Oilmore  v.  Federal  St.  etc  R'y  Co.,  682. 

AM.  St.  Rw.,  Vou  XXX1V.-62 
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10.  Street  Hailwats — Neolioenck. — Though  ▲  Child  o»  Tender  Years 
Runs  Suddeklt  Under  a  Street  Car,  yet  if  the  gripman  was  not 
attending  to  his  business,  and  was  standing  on  the  side  of  the  cab  witb 
one  hand  out  of  the  window  looking  towards  the  houses,  and  did  not 
have  hold  of  the  grip  or  brake,  and  paid  no  attention  to  persons  who 
hallooed  to  him  when  they  saw  the  danger  of  the  child,  it  is  proper  to 
submit  the  case  to  the  jury  for  them  to  determine  whether  or  not  th» 
injuries  suffered  by  the  child  were  due  to  the  negligence  of  the  railway 
corporation.     Sehnur  v.  Citizens'  Traction  Co.,  680. 

tl.  Street  Railwats.  —  It  is  ths  Ddtt  or  the  Gbipman  of  a  street  railway 
car  to  keep  his  eyes  on  the  track  before  him,  and  not  to  gaze  at  houses 
or  other  objects  while  the  car  is  in  motion;  and  if  an  accident  occurs 
through  his  neglect  of  these  duties,  his  employer  is  answerable.  Sehnur 
▼.  Citizem'  Traction  Co.,  680. 
See  Attaohment,  7;  Carriers;  Contracts,  16;  Mandauvs,  2,  4^  6. 

REAL  PROPERTY. 
Bee  CoBTORATiONS,  8,  12;  Descent;  Easements;  Gvardiait  aitd  Wabd,  1» 
2;  Husband  and  Wife,  10;  Mining;  Municipal  Corporations,  0^ 
NuisANOB,  1;  Partnership,  5-7;  Vendor  and  Purohasxr;  WaLfl, 
10-13. 

RECEIVERS. 
JuDOMKNTS  —  Payment  and  Satisfaction.  —  When  a  receiver,  appointed 
at  the  request  of  a  judgment  debtor,  fails  to  pay  a  judgment  creditor 
an  amount  ordered  by  the  court  to  be  paid  to  him,  and  such  failure  i» 
without  the  fault  or  negligence  of  the  judgment  creditor,  the  judgment 
debtor  cannot  claim  payment  on  the  judgment  to  the  amount  ordered 
paid,  and  the  loss  must  fall  on  him  individually.  Vanttory  v.  TkonUon, 
483. 

See  Contempt. 

RECITALS. 
See  EviDXNOB,  3;  Mandamus,  B. 

RECORDS. 
fie*  AmtAL,  i,  6)  Dbkds,  6;  Judgments,  3;  Vendor  akd  Fubohabii^  t* 

REFORMATION. 
See  JSfecifio  Performance,  I;  Wilis,  2, 

RELATOR. 
See  Mandamus,  4,  6. 

REMAINDERS. 
See  Estates. 

REMARRIAQB. 
See  Marriage  and  Divoro^  Iti 

RENEWAL. 
See  Limitations  of  Actions,  10;  Negotiable  Instrumsmth^  i. 
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RENTS. 
8m  Ovabdiah  akb  Ward,  2;  Vendob  add  Vvjumammm,  S 

!  REPUGNANCY. 

See  Deeds,  1,  2,  i, 

!    ' 

RESCISSION. 
See  Sales,  14. 

■   _  RES  GEST^ 

*■  See  Domicile,  2. 

RESIDENCE. 
8ee  Domicile;  Homestead,  L 

RES  JUDICATA. 
6ee  MABBL40E  AND  DlTOBOi;  12, 

RETURN. 
See  Cbeditob's  Suit,  2. 

REVOCATION. 
See  Deeds,  3,  6;  Gbamti, 

RIPARIAN  RIGHTS. 
See  WATEBOocBsaa. 

SALES. 

1.  CORTBAOTS  lOB  THB  SaLE  OF  GoODS  TO  BE  DelIVEBED  IH  THE  FUTUBB, 

WHEN  Illegal.  —  A  contract  by  which  a  person  agrees  to  buy  or  sell, 
for  future  delivery,  a  commodity  which  be  does  not  own  at  the  time  tho 
contract  is  made,  and  which  must  be  obtained  by  purchase  in  the  open 
market  when  the  time  for  delivery  arrives,  is  valid  only  when  the  par. 
ties  really  intend  that  the  commodity  is  to  be  delivered  and  the  price 
paid.  If  it  is  the  understanding  of  the  parties,  whether  expressed  or 
not,  that  the  commodity  is  not  to  be  delivered,  but  that  one  party  is  to 
pay  to  the  other  the  difference  between  the  contract  and  the  market 
prices  at  the  date  fixed  for  executing  the  contract,  then  the  whole  tran»> 
action  constitutes  nothing  more  than  a  wager,  and  is  null  and  Toid. 
Lester  v.  Buel,  556. 

I.  Sales  on  Cbedit  —  Proper  Time  eob  Delivery  o»  the  Goods.  —  When 
the  purchaser  of  goods  sold  on  credit  agrees  to  give  his  negotiable 
paper  for  the  price,  but  no  time  has  been  specified  for  delivery,  the 
obligation  of  the  vendor  is  to  deliver  the  goods  upon  receipt  or  tender 
of  such  negotiable  paper,  and  not  at  the  time  to  which  credit  ia  ez> 
tended.    Diem  v.  Koblilz,  531. 

Bi  Sales  on  Credit  —  Vendor,  When  Justified  in  Reselling  Propertt 
Sold.  —  Where  goods  are  sold  on  credit,  but  no  express  stipulation  ia 
made  as  to  the  time  of  delivery,  the  vendor,  upon  ascertaining,  while 
the  goods  are  still  in  his  hands  or  in  the  custody  of  the  carrier,  that 
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the  vendee  is  insolvent,  !•  entitled  not  merely  to  retain  or  to  resnma 
possession  of  the  goods,  but  also  to  resell  them  without  waiting  for  the 
expiration  of  the  period  of  credit.  The  insolvency  of  the  vendee, 
under  these  circumstances,  amounts  to  such  inability  on  his  part  to  per« 
form  the  contract  as  will  justify  the  vendor  in  treating  the  agreement 
for  credit  as  at  an  end,  and,  therefore,  no  action  for  damages  can  be 
maintained  by  the  former  against  the  latter  for  failure  to  deliver  the 
goods.     Diem  v.  Koblitz,  531. 

4.  Salbs  on  Credit  —  Obligation  ot  Vkndes  to  Kebf  his  Crkdit  Good. 

Since  the  promise  of  the  vendee  to  pay  at  »  future  day  involves  an  en- 
gagement on  his  part  that  he  will  remain  and  then  be  able  to  pay,  it 
is  one  of  the  implied  conditions  in  a  contract  for  the  sale  of  goods  on 
credit  that  he  shall  keep  his  credit  good.  That  engagement  is  broken 
when  he  becomes  insolvent,  and  hence  arises  the  right  of  the  vendor  to 
stop  the  performance  of  the  contract  on  his  part.     Diem  v.  Koblitz,  531. 

5.  Right  of  Stoppage  in  Transitu  Continues  not  only  while  the  goods  are 

in  transit,  but  until  they  have  reached  their  destination  and  been  deliv- 
ered into  the  actual  or  constructive  possession  of  the  consignee.  Harris 
V.  Tenney,  796. 
f.  Stoppage  in  Transitu.  —  Goods  which  Have  Been  Shipfbo  to  thb 
FcBCHASEG  and  which  are  on  drays  in  process  of  being  carried  from  a 
railway  depot  to  the  store  of  the  vendee,  are  still  subject  to  the  right  of 
stoppage  in  transitu.  The  placing  of  the  goods  on  drays,  though  done 
at  the  instance  of  the  purchaser,  is  not  such  a  delivery  as  defeats  the 
right  of  stoppage  in  transitu.     Hai-ris  v.  Tenney,  796. 

7.  Stoppage  in  Transitu,  Right  of,  when  Arises. —  The  right  of  stop- 

page in  transitu  is  the  right  of  the  vendor  to  resume  possession  of  the 
goods  sold  while  they  are  in  transit  to  the  vendee,  who  is  insolvent,  or  in 
embarrassed  circumstances.  Actual  insolvency  is  not  essential.  It  is 
sufficient  if,  before  the  stoppage,  the  vendee  was  either  in  fact  insolvent 
or  had,  by  his  conduct  in  business,  afforded  the  ordinary  apparent  evi- 
dences of  insolvency.     Diem  v.  Koblitz,  531, 

8.  Stoppage  in  Transitu,  Right  of,  not  Affected  by  Acoeptanob  or 

Vendee's  Negotiable  Paper.  —  The  vendor's  right  of  stoppage  tn 
transitu  is  not  abridged,  nor  in  any  way  affected,  by  the  circumstance  that 
he  has  received  the  vendee's  bill  of  exchange,  or  other  negotiable  securi- 
ties, for  the  whole  price,  even  though  they  have  been  negotiated,  and 
are  still  outstanding.     Diem  v.  Koblitz,  531. 

9.  Stoppage  in  Transitu,  Rights  of  Vendor,  how  Affected  bt.  —The 

effect  of  the  exercise  of  the  right  of  stoppage  in  transitu  is  to  restore  the 
vendor  to  precisely  the  same  position  as  if  the  property  had  never  left 
his  hands.  He  has  the  same  rights  with  regard  to  it,  and  those  rights 
may  be  enforced  in  the  same  way.     Die77i  v.  Koblitz,  531. 

10.  Stoppage  in  Transitu  —  Delivery  to  an  Agent  of  Attaching  Cred- 
itor.— If  the  purchaser  of  goods  on  credit,  has  become  insolvent  and  the 
goods  have  not  been  delivered  to  him  but  are  in  the  possession  of  a  car- 
rier, an  attaching  creditor,  or  a  person  acting  for  such  creditor,  will  not 
be  allowed  to  become  the  agent  or  representative  of  the  purchaser  for 
the  purpose  of  procuring  or  accepting  delivery  of  such  goods  and  thereby 
ootting  off  the  right  of  the  vendor  to  stop  them  in  transit.  If  the  ven- 
dor loses  this  right,  it  must  be  by  the  usual  course  of  events  or  such  aa 
occurs  without  combination,  connivance  or  co-operation  of  the  purchaser 
and  the  attaching  creditor.     Harris  v.  Tenney,  796. 
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11.  Attachment  of  Goods  While  in  Transit  does  not  impair  the  ven- 
dor's right  of  stoppage  in  transitu.     Harris  v.  Tenney,  796. 

12.  Stoppaqk  in  THANsrriT.  —  Delivery  of  Goods  at  a  Stobehousi  Form* 
ERLT  Occupied  bt  the  Purchaser  but  at  the  time  in  the  possession  of 
a  sheriff  by  virtue  of  seizure  under  attachment,  is  not  a  delivery  to  the 
purchaser,  and  a  levy  thereafter  made  cannot  affect  the  vendor's  right  o' 
stoppage  m  transitu.     Harris  v.  Tenney,  796. 

13.  Stoppage  in  Transitu. —  Delivery  to  a  Carrier  Under  an  Ordxb 
OF  the  Consiqneb  is  not  such  a  constructive  delivery  to  him  as  will 
interfere  with  the  consignor's  right  of  stoppage  in  transitu.  Harris  r, 
Tenney,  796. 

14.  Mutual  Duties  and  Obligations  of  the  Vendor  and  Vbndbb  — 
After  a  Stoppage  in  Transitu.  —  Stoppage  in  transitu  of  goods  sold 
on  credit  does  not  rescind  the  contract;  but  unless  the  vendee  is  ready 
to  perform  the  contract  on  his  part  by  paying  the  price  when  the  time 
for  delivery  arrives,  h?  cannot  require  the  seller  to  perform  the  con- 
tract on  his  part  by  completing  the  delivery.      Diem  v.  Koblitz,  531. 

See  Agsnct,  6;  Contracts,  3,  4;  Damages,  2;  Custom;  Executions;  Fao- 
tobs;  Fraudulent  Conveyances;  Homestead,  7,  9;  Husband  and 
Wife,  10;  Mortgages,  3;  Negotiable  Instruments,  10;  Vkndob  Airs 
Pukohasxr;  Wills,  10-14, 

SEPARATE   PROPERTY. 
See  Husband  and  Wife,  l-8b 

SERVICES. 
8m  A«sionmbnt,  1;  Infants,  1, 2;  Master  and  SsBTAira; 

SERVITUDES. 
See  Easements;  Watercourses,  1,  2L 

SET-OFF. 
See  Estates,  L 

SEWERS. 
See  Gas  Companies,  3. 

SHERIFFS. 
SHXitiFF  Rkfcsinq  to  Recognize  a  Vendor's  Right  of  Stoppaqk  iw  Tsav* 
SITU  and  thereafter  selling  goods  which  are  subject  to  that  right  ia  SB« 
iwerable  for  their  value  to  such  vendor.     Harrit  v.  Tenney,  796. 
See  Parties. 

SHIPPING. 
See  Admiraltt. 

SLANDER. 
See  Libel,  6. 

i  SOCAGE. 

See  Guardian  and  Ward,  1-3,  9. 
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SODOMY. 
Emission  is  Necessary  to  the  consummation  of  the  crime  of  sodomy,  and, 
while  it   may  be  inferred  from  proof  of  penetration  and  the  circum< 
stances  of  the  case,  yet  it  is  a  fact  which  the  prosecution  mast  prove  b«< 
fore  •  conviction  can  be  claimed.     People  v.  ffodgkin,  320. 

SPECIFIC  PERFORMANCE. 

1.  What  Should  be  Shown   in   the   Petition.  —  Where  a  contract  de- 

scribing land  to  be  conveyed  is  indefinite  and  uncertain,  and  therefore 
to  be  reformed  on  account  of  the  mutual  mistakes  or  omissions  of  the 
parties,  or  where  it  can  be  made  sufficiently  definite  and  certain  by  ex 
trinsic  evidence,  the  petition  should  show  all  the  facts,  and  what  is  de- 
sired before  a  specific  performance  is  decreed;  and  all  the  matters  in 
controversy,  both  as  to  the  reformation  of'  the  contract,  if  that  be  ne 
cessary,  or  the  identification  of  the  property  by  extrinsic  evidence* 
should  be  settled  and  disposed  of  in  the  same  action.  Bacon  v.  Leslie, 
134. 

2.  Vendor  and  Vendee  —  Option  to  Purchase  Contained  in  Leasb  — 

Assignment  and  Specific  Performance  of,  —  An  agreement  by  a 
landlord  contained  iu  a  lease  to  convey  the  leased  land  to  the  tenant 
upon  the  expiration  of  the  term  and  the  payment  of  an  agreed  purchase 
price  gives  the  tenant  a  right  to  purchase  which  will  pass  to  his  admin- 
istrator and  to  the  assignee  of  the  latter;  and  upon  the  payment  of  the 
purchase  price  by  such  assignee  within  the  time  limited,  the  contract 
of  purchase  becomes  complete,  and  may  be  specifically  enforced  in 
equity.     Oustinv.  Union  School  Dist.,  3Q1. 

3.  Mutuality  of  Contract.  —  Though,  because  of  the  coverture  or  infancy 

of  one  of  the  parties  to  an  executive  contract,  it  is  not  enforceable 
against  her,  yet  if  she  performs  or  tenders  performance  of  her  part  of 
the  contract,  equity  will  at  her  instance  compel  performance  by  the 
other  contracting  party.     Yerkes  v.  Richards,  721. 

4.  Sufficiency  of  Description. — In  an  action  for  the  specific  perform- 

ance of  a  contract  for  the  sale  of  land,  it  is  not  essential  that  the  de- 
scription of  the  land  in  the  writing  which  evidences  the  contract  should 
be  given  with  such  particularity  as  to  make  a  resort  to  extrinsic  evi- 
dence unnecessary.  If  the  designation  of  the  land  is  so  definite  that 
the  purchaser  knows  exactly  what  he  is  buying,  and  the  seller  what  he 
is  selling,  and  the  land  is  so  described  that  the  court  can,  with  the  aid 
of  extrinsic  evidence,  apply  the  description  to  the  exact  property  in- 
tended to  be  sold,  it  is  enough.      Bacon  v.  Leslie,  134. 

5.  Extrinsic  Evidence  to  Aid  Description  in  WRirrsN  Conteaot.  — A 

description  of  property  iu  a  written  contract  for  the  exchange  of  land 
as  "  i  of  section  7-23-7,  and  all  of  section  18-2.3-7,  in  Sycamore  town- 
ship,  Butler  County,  Kansas,"  is  not  so  uncertain  and  indefinite  that  • 
decree  for  specific  performance  of  the  contract  will  be  refused  if  the  petu 
tion  for  such  specific  performance  alleges  and  it  is  proven  upon  the  trial, 
that,  "at  the  time  of  the  execution  of  the  agreement,  the  defendant 
was  the  owner  of  section  eighteen  and  the  south  half  of  section  seven, 
all  in  township  twenty-three  south,  of  range  seven  east,  in  Butler 
Oonnty,  Kansas,  and  was  not  the  owner  of  any  other  real  Mtate  in  said 
MCtion  seven."    Bacon  r.  Leslie,  134. 
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4.  DsrENSES  —  CowTEMPORANBOUS  Parol  Aqrsbmbnt.  —  A  parol  contraci 
made  contemporaneously  with  a  written  contract  for  the  exchange  of 
land,  as  a  part  thereof  or  in  connection  therewith,  cannot  be  introduced 
as  a  defense  to  an  action  for  the  specific  performance  of  the  written  con« 
tract,  if  it  alters,  varies,  or  contradicts  the  latter.    Bacon  v.  Leslie,  134. 

7.  Defenses  —  Evidence    Insufficient  to   Show  Fraud.  —  Where    the 

testimony  shows  that  the  defendant,  in  an  action  for  specific  perform- 
ance of  a  contract  for  the  exchange  of  land,  has  resided  for  over  twenty 
years  within  a  short  distance  of  the  land  which  is  to  be  conveyed  to  him, 
and  that  he  has  seen  and  had  opportunity  to  examine  the  property  be- 
fore he  signed  the  contract,  it  cannot  be  said  that  any  fraud,  either  to 
obtain  his  signature  or  otherwise,  has  been  established.  Bacon  v.  Les- 
Ue,  134. 

8.  Grounds  for  Refusing.  — An  unconscionable  price,  a  clouded  title,  any 

circumstance  of  overreaching,  misrepresentation,  suppression  of  the 
truth,  suggestion  of  the  false,  fraud  of  any  kind,  breach  of  confidential 
relation,  and  many  other  similar  causes  will  induce  a  court  to  refuse  spe- 
cific performance.  Friend  v.  Lamb,  672. 
0.  Married  Women's  Contracts.  —  When  a  contract  entered  into  by  a 
married  woman  for  the  purchase  of  land  seems  to  be  improvident  and 
oppressive,  her  state  and  condition  as  being  a  married  woman  will  be 
taken  into  consideration  in  determining  whether  or  not  a  decree  for 
specific  performance  should  be  made  against  her.     Friend  v.  Lamb,  672. 

10.  Ibiprovident  and  Oppressive  Contract  bt  Married  Woman. 
When  a  married  woman  has  entered  into  an  improvident  and  oppressive 
contract  for  the  purchase  of  land  at  an  unconscionable  price  and  has 
agreed  to  give  a  mortgage  on  other  property  for  a  large  sum  to  secure 
the  first  two  payments  under  the  contract,  the  fact  that  such  addi- 
tional security  is  required  together  with  a  controverted  question  of 
fact  as  to  when  possession  is  to  be  delivered  to  the  vendee,  is  sufficient 
ground  for  refusing  specific  performance.     Friend  v.  Lamb,  672. 

11.  Improvident  and  Oppressive  Contract  by  Married  Woman. 
When  a  married  woman  enters  into  an  improvident  and  oppressive  con- 
tract for  the  purchase  of  land  at  an  unconscionable  price  and  the  chief 
inducing  cause  of  the  contract  on  the  part  of  the  vendee  is  the  sup- 
posed presence  of  a  large  body  of  coal  as  represented  by  the  vendor 
when  such  coal  has  been  removed,  specific  performance  of  the  contract 
will  be  refused.     Friend  v.  Lamb,  672. 

12.  Discretion  of  Court.  —  A  decree  for  specific  performance  is  not 
granted  as  a  matter  of  course  but  rests  in  the  sound  discretion  of  the 
court,  and  even  when  the  agreement  is  perfectly  good,  the  price  ade- 
quate, and  no  blame  attaches  to  the  purchase,  specific  performance  may 
be  denied,  and  the  parties  turned  over  to  their  remedy  in  damages,  if 
the  transaction  is  inequitable  and  unjust  in  itself,  or  is  rendered  so 
by  matters  subsequently  occurring.     Friend  v.  Lamb,  672. 

See  Appeal,  5. 

STATES. 
See  Abatement;  Admiralty;  Attachment,  6-8;  Commerob,  1;  Corpora- 
tions, 6,  17-22;  EviuENCE,  1;  Insuranob,  13-17;  Jurisdictiok,  1| 
Quo  Warranto. 

STATIONS. 
Se«  Mandamus,  2,  4,  6;  Railroads,  I. 


984  Index. 

STATUTE  OF  FRAUDS. 
See  Trusts,  3. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  of  Actions. 

STATUTES. 

CONSTRUCTIOlf     OF  —  EXPRBSSIO     UnIUS     EST     EXCLUSIO     AlTBUUS.  —  A 

clause  in  a  statute  which  confers  upon  all  cities  the  power  "to  tnak* 
ench  ordinances,  etc.,  not  inconsistent  with  the  constitution  of  the  state 
as  may  be  deemed  expedient  to  maintain  their  peace,  good  government, 
and  welfare,"  may,  when  taken  by  itself,  be  construed  as  conferring  by 
implication  upon  every  city  the  right  to  restrain  animals  from  running 
at  large.  But  if  the  same  statute  divides  the  cities  of  the  state  into 
four  classes,  and  expressly  confers  upon  the  second  and  third  class  the 
right  of  so  restraining  animals,  and  is  silent  as  to  the  exercise  of  the 
right  by  cities  of  the  fourth  class,  and  it  also  appears  that  it  was  the  evi* 
dent  intention  of  the  legislature  to  confer  many  powers  upon  the  larger 
cities  which  were  withheld  from  the  smaller  ones,  the  inference  must  be 
that  there  is  no  implied  grant  of  the  right  in  question  to  cities  of  the 
fourth  class.  Wilson  v.  Beyers,  858. 
Bee  Abatement,  1;  Actions,  1;  Admiralty;  Attachment,  4,  6;  AttauT' 
DER,  1;  Common  Law;  Corfobations,  3,  21;  Descent;  Estates,  2; 
Homestead,  5,  6;  Husband  and  Wife,  7;  Indictment;  Insuranci, 
13,  14,  16,  17;  Marriage  and  Divorce,  10;  Master  and  Servant,  10; 
OFFICER.S,  1;  Railroads,  25. 

STOCK. 
See  Contracts,  6;  Corporations,  1-4;  Insitbanoi, 

STOCK  BOOKS. 
See  Corporations,  1,  3,  4. 

STOCKHOLDERS. 
See  Contracts,  6,  15;  Corporations,  6,  0, 

STOPPAGE  IN  TRANSITU. 
See  Parties;  Sales,  5-14;  Sherifib. 

STORAGE. 
See  Factors,  3. 

STREET  RAILWAYS. 
See  Railroads,  26-31. 

STREETS. 
See  HiOHWATB,  ,1,  2;  Municipal  Corporations,  9,  10,  17|  PLXADOra,  1| 

Railroads,  21-31. 

SUBCONTRACTORS. 
See  Mechanic's  Lien,  3,  4. 


Index.  98S 

»  SUBSCRIPTION. 

See  Insurance,  14. 

SURETYSHIP. 

1.  LlABILITT    or    SUKKTT    TOR    DEFALCATIONa    OP    BaMK    ClKRK.  —  A    VOX- 

ety  on  the  bond  of  a  bank  clerk  is  not  liable  for  loss  to  the  bank 
caused  by  employing  him  out  of  his  sphere;  but,  if  it  is  shown^that 
the  extra  duties  had  nothing  to  do  with  the  loss,  but  that  it  was  caused 
by  the  clerk's  conduct  in  the  sphere  of  his  own  office,  or  by  a  wrongful 
use  of  the  opportunities  afforded  by  that  office,  the  surety  may  be  held, 
unless  there  is  an  express  provision  in  the  bond  that  such  extra  duties 
shall  avoid  it.     Garnett  v.  Farmers'  Nat.  Bank,  246. 

2.  Assignment   of   Extra   Duties   to    Employee,   How    Far   Affects 

Liability  of  Surety. — The  sureties  on  the  bond  of  a  bank  clerk 
are  liable  for  the  money  of  which  he  has  defrauded  the  bank  by 
means  of  false  entries  and  erasures  in  books  of  which  he  has  the  excln- 
sive  charge,  but  not  for  the  money  which  his  occasional  performance 
of  the  functions  of  the  regular  cashier,  during  the  absence  of  that 
officer,  enables  him  to  appropriate.  In  the  latter  case  the  bank  will  be 
regarded  as  having  empowered  him,  at  its  own  risk,  to  assume  the  more 
responsible  duties  of  cashier,  and  as  being  consequently  without  remedy 
on  the  bond  for  any  wrong  he  was  tempted  or  enabled  to  commit  by 
reason  of  being  employed  in  that  capacity.  Qarnett  v.  Farmers'  Nat. 
Bank,  246. 

8.  Sureties,  Decease  of  One  of  Several.  —  The  estate  of  a  deceased  surety 
upon  a  guardian's  bond,  joint  and  several  in  form,  remains  liable  after 
his  death.     Douglass  v.  Ferris,  435. 

4.  A  Guardian's  Sureties  are  not  Released  by  a  settlement  made  by  him 
with  his  ward  after  the  latter  comes  of  age,  and  a  decree  entered 
thereon  by  the  surrogate  adjudging  that  the  guardian  had  fully  ac- 
counted, if  such  settlement  was  procured  by  fraud  and  misrepresenta- 
tion, and  it  and  the  decree  are  subsequently  annulled  in  an  action 
brought  for  that  purpose  against  such  guardian.  The  eflfect  of  the  an- 
nulment was  to  make  the  settlement  and  decree  void  ab  initio,  and  of  no 
more  legal  effect  than  if  they  had  never  existed.    Douglass  v.  Ferris,  435. 

6.  A  Judgment  against  a  Guardian  is  Conclusive  upon  his  Sureties 
where  it  annuls  the  settlement  made  by  him  with  his  ward,  and  fixes 
the  amount  of  his  liability  to  such  ward,  if  the  condition  of  their  bond 
was  that  the  guardian,  "should  well  and  faithfully  discharge  his  duties, 
and  render  a  just  and  true  account  of  all  moneys  and  properties  re- 
ceived by  him,  and  of  the  application  thereof,  and  of  such  guardian  in 
all  respects  to  and  before  any  court  having  cognizance  thereof  when 
thereunto  required."     Douglass  v.  Ferris,  435. 

6.  Sureties  of  Guardian,  Laches  in  Proceeding  against.  —  Mere  indul* 

gence  by  a  ward  of  his  guardian  aftfer  coming  of  age,  without  any  valid 
agreement  for  delay  or  the  extension  of  time,  does  not  affect  the  obliga- 
tion of  the  sureties,  nor  are  such  sureties  released  by  any  agreement 
procured  from  the  ward  through  fraud,  and  which  he,  on  discovering 
the  fraud,  resists  and  procures  to  be  annulled.     Douglass  v.  Ferris,  435. 

7.  Sureties  of  Guardian,  when  Liable  for  Costs. — If  an  action  is  brought 

against  a  guardian  to  settle  his  accounts,  and  a  judgment  is  entered 
therein  for  the  amount  found  due  and  for  costs  of  suit,  the  sureties  are 
liable  for  such  costs;  but  if  there  was  never  any  issue  m  to  the  amount 
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«(  the  gnardlan*8  liability,  and  the  snlt  was  to  set  aside  a  settlement 
with  the  ward  procured  by  the  fraud  of  the  guardian,  the  sureties,  not 
being  instrumental  in  the  settlement,  are  not  chargeable  with  the  eosta 
incurred  in  procuring  its  annulment.     Douglass  v.  Ferris,  435. 

See  OOARDIAN  AND  WaKD,  4;  OfFICBRS,  2-i. 

SURFACE  WATERS. 
See  Watercourses,  1,  2. 

SUSPENSIOIS. 
See  AssociATioNa,  2,  3. 

TELEGRAPH  COMPANIES. 

1.  A  Tklioraph  Corporation  is  not  CuARaEASLB  with  Nonos  that  th« 
WiFB  OT  A  Person  to  wiiom  a  Messaue  is  Addressed  is  Belated  to  a 
person  whose  death  is  announced  therein,  when  the  company  had  no 
knowledge  of  the  existence  of  the  wife,  nor  of  her  relationship  to  the 
decedent.      Western  U.  Tel.  Co.  v.  Carter,  826. 

%  When  a  Mbssaob  CoNVBriNO  Information  of  the  Death  or  Serious 
Illness  of  another  person  is  not  delivered  through  the  negligence  of 
the  telegraph  corporation,  it  is  not  necessary,  to  sustain  recovery  of 
damages  by  the  addressee,  that  the  message  on  its  face  disclose  his  re- 
lationship to  such  ill  or  deceased  person.  In  such  a  case,  the  telegraph 
corporation  is  chargeable  with  notice  of  the  relationship  existing  be« 
tween  the  parties  named  in  the  message,  and  of  the  purposes  for  which 
the  communication  is  made.      Western  U.  Tel.  Co.  v.  Carter,  826. 

9.  Contributory  Negligence. —  A  telegraph  corporation  failing  to  deliver 
a  message  informing  a  father  of  the  fatal  illness  of  his  child  and  re- 
questing  his  immediate  presence,  cannot  escape  liability  on  the  ground 
that  the  agent  of  the  father  who  sent  the  message  could,  on  learning 
that  the  father  did  not  arrive  on  the  next  train,  have  gone  to  where  he 
was  and  there  informed  him  of  the  facts  disclosed  by  the  message  and 
thereby  have  enabled  the  father  to  reach  his  child  before  its  death. 
Western  U.  Tel.  Co.  v.   Wisdom,  805. 

4.  Damages  for  the  Nondelivery  of  a  Message  Announcing  the  Death 
ov  A  Person  cannot  include  a  sum  expended  by  the  addressee  in  exhum- 
ing the  body  of  the  decedent  because,  owing  to  the  nonreceipt  of  the 
message,  it  did  not  receive  proper  care  in  respect  to  interment.  Wea- 
tern  U.  Tel.  Co.  v.  Carter,  826. 

6.  Damages  for  the  Nondelivery  of  a  Message  Announcing  thb  Death 
of  a  person  cannot  include  a  sum  awarded  for  mental  anguish  caused  by 
the  manner  and  place  of  his  burial.      Western  U.  Tel.  Co.  y.  Carter,  826. 

THEATRES. 
See  Actions,  6. 

THREATS. 
See  HoMiciDB,  2. 

TICKETS.  ■ 

See  Railroads,  8-11. 
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TIMBER. 
See  Wasts. 

TORTS. 
8m  AcnoKi,  X  4;  Joint  Liability;  Municipaii  Co&roBATiOHfl^  16^  16| 

Railroads,  3. 

TRADE. 
See  CoiiUERCK,  1;  Insuranoi,  16. 

TRESPASS. 
See  GuABDiAS  akd  Ward,  2;  Nuisanok,  7;  Watkrooursxs,  ^  4. 

TRIAL. 

1.  LiBSL  —  QuEsnoiT  FOR  JuRT.  —  Whea  a  publication  charges  a  township 
board  with  granting  a  franchise  and  the  officers  composing  such  board, 
naming  them,  and  a  highway  commissioner,  naming  liim,  with  signing 
it,  and  then  refers  to  the  transaction  as  suspicious,  and  to  the  opinion 
that  "boodle  "had  been  used  in  obtaining  the  franchise,  it  is  for  the 
jury  to  say  whether  or  not  from  the  whole  of  the  article  published,  the 
language  used  applies  to  the  highway  commissioner  as  well  as  to  the 
township  board.     Boehmer  v.  Detroit  Free  Press  Co.,  318. 

1.  Sfbcial  Qubstions  Should  not  be  Submitted  to  thb  Jury  when 
there  is  no  evidence  to  warrant  them,  or  when  they  relate  to  pointf 
not  in  dispute,  or  to  elements  of  ^^'inages  which  are  wholly  withdrawn 
from  the  jury  by  the  charge.      Parkinson  Sugar  Co.  v.  Riley,  123. 

1.  Gambling  Transactions  IN  Stocks,  Evidence  to  Prove. — In  determin- 
ing what  the  intentions  of  the  parties  were,  when  it  is  claimed  that  their 
transactions  consist  of  gambling  in  stocks,  the  jury  has  the  right  to  con* 
•ider  the  nature  and  character  of  the  accounts  between  them,  the  acts 
of  the  parties,  and  all  the  circumstances  surrounding  their  transaction 
■o  far  as  disclosed  by  the  testimony,  and  may  go  behind  the  mere  form 
given  to  the  transaction  and  ascertain  from  all  the  evidence  the  real 
purpose  of  the  parties  and  the  actual  character  of  their  dealings  with 
each  other.     Qaw  v.  Bennett,  699. 

Bm  Aobnct,  3;  Appeal;  Error,  2,  3;  Fraudulent  Convbtanobs,  1,  2,  6; 
Gas  Companibs,  3;  Libbl,  6,  9,  11,  13;  Master  amd  Sbrtamt,  1,  4; 
NxQLiQBNOB,  4-6;  Railroads,  30;  Waqbrs,  1;  Wills,  7,  9. 

TROVER. 

1.  What  Allbgattoms  arb  Necessary  in  an  Action  Fob.  —  The  pe- 
tition in  an  action  for  conversion  need  not  contain  an  allegation  that 
the  plaintiff  demanded  the  property,  and  that  the  defendant  refused  tc 
deliver  it.  If  the  plaintifif  'a  ownership  of  the  property  and  its  value  art 
properly  alleged,  and  there  is  an  averment  that  the  defendant  converted 
such  property  to  his  own  use,  a  cause  of  action  is  sufficiently  stated. 
Railroad  Oo.  ▼.  O'Donnell,  579. 

S.  CoNVBRsioir  ov  Goods  by  Carribr,  Frerbquisitbs  to  Action  For.  — 
The  conaignee  of  property  cannot  maintain  an  action  against  the 
carrier  for  its  recovery  without  first  tendering  the  amount  of  the 
carrier's  legal  charges  and  advances,  but  such  tender  is  not  a  prerequi- 
lite  to  an  action  for  damages  for  the  unlawful  conversion  of  the  property 
by  the  carrier.    Railroad  Co.  r.  O'Donnell,  679. 
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8.  CoNVERSiox  BY  Carrieb  —  What  CONSTITUTES.  —  A  common  carrier, 
who,  having  received  goods  to  be  conveyed  to  a  designated  p1^M;e» 
transports  them  to  another  place,  in  order  to  prevent  their  coming  into 
the  possession  of  the  consignee  and  to  deprive  him  of  their  use  and  dis« 
position,  is  liaMe  for  the  conversion  of  such  goods.  Railroad  Co.  ▼. 
O'Donnell,  579. 

4.  The  Owner  ov  Property  Converted  is  not  Obliqed  to  Receitb 
IT  After  the  Conversion.  —  Hence,  if  a  carrier  has  once  been 
guilty  of  the  conversion  of  goods  delivered  to  him  for  transportation,  no 
tender  of  the  goods  to  the  owner,  nor  refusal  by  such  owner  to  receive 
them,  will  have  the  efifect  of  relieving  the  carrier  from  liability  for  their 
subsequent  loss.     Railroad  Co.  v.  O'Donnell,  579. 

B.  Motive  of  Person  Converting  Property,  not  Available  as  a  D«« 
fense.  —  The  motive  by  which  a  party  was  controlled  in  the  conver- 
sion of  property  may  be  shown  to  prevent  the  recovery  of  exemplary 
damages,  but  is  of  no  avail  as  a  defense  to  an  action  of  trover.  Railroad 
Co.  V.  O'Donnell,  579. 

0.  Conversion  of  Goods  by  Carrier.  — The  Measuri  of  Dahaoks  in 

an  action  for  mere  delay  in  the  delivery  of  goods  is  ordinarily  the 
difference  between  their  value  on  the  day  on  which  they  should  have 
been  delivered  and  their  value  on  the  day  on  which  they  are  actually 
ready  for  delivery,  and,  in  addition  to  that  amount,  reasonable  expenses 
occasioned  by  the  delay  may  also  be  allowed  in  such  a  case.  But,  if 
there  has  been  a  conversion  of  the  goods,  the  measure  of  damages  is  their 
value  at  the  time  of  the  conversion,  and  the  fact  that  the  consignee  haa 
afterwards  had  an  opportunity  of  receiving  them,  and  has  refused  to 
take  them,  is  not  a  ground  for  applying  a  different  rule.  Railroad  Obw 
T.  O'Donnellf  679. 

TRUSTEES. 

See  Railroads,  2-4. 

TRUSTS. 

1.  Wills —  Creation  of  Trust.  — The  intention  of  a  testator  to  oreate  % 

trust  must  be  apparent  from  the  face  of  his  will,  apart  from  the  mere  ez> 
istence  of  words  of  trust  and  confidence,  or  none  will  be  deemed  to  exist. 
Boyle  V.  Boyle,  629. 

t.  Gifts — Declaration  of  Donor  that  He  Holds  in  Trust  fob  Donbb. 
The  title  to  personal  property  may  be  transferred  by  a  clear  and  une- 
quivocal declaration  on  the  part  of  the  donor  that  he  holds  the  property 
in  trust  for  the  donee,  or  by  acts  which  are  equivalent  to  such  a  declara* 
tion.  Under  these  circumstances,  if  the  donee  shows  that  the  donor 
has  left  nothing  undone  that  is  necessary  to  create  the  trust,  and  noth« 
ing  is  required  of  the  court  but  to  give  effect  to  it  as  an  executed  trust, 
it  will  be  enforced,  although  it  was  without  consideration,  and  the  pos- 
session of  the  property  has  not  been  changed.  Williamson  r.  Yager, 
184. 

t.  Declarations  of  to  Satisfy  Statute  of  Frauds. — While  a  declara- 
tion of  trust  need  not  be  contained  in  the  conveyance  to  the  trustee, 
and  any  form  of  instrument,  whether  a  letter  addressed  to  a  third  person, 
or  the  answer  of  an  alleged  trustee  in  a  chancery  proceeding,  will  be 
sufficient  to  answer  the  requirements  of  the  statute  of  frauds  when  there 
is  no  prescribed  form  of  words  in  which  the  declaration  must  be  made 
in  order  to  make  it  valid,  yet  it  must  contain  the  substantial  terms  of 
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the  trust,  or  at  least  sufficient  to  identify  the  subject-matter  by  writ, 
ing.  Rem  v.  Sloll,  358. 
4.  Wills  —  Construction  op  Precatory  Words.  —  A  provision  in  a  will  that 
"  I  give  and  bequeath  to  my  wife  all  ray  property,  real  and  personal, 
for  her  support  during  her  natural  lifetime;  any  remainder  at  her  de« 
cease  to  be  disposed  of  by  her  as  she  may  think  just  and  right  among 
my  children,"  imports  a  gift,  and  gives  to  the  wife  upon  the  death  of 
the  testator  a  fee  in  the  property  with  all  its  incidents,  including  the 
power  to  sell  and  to  devise.  The  words  referring  to  any  remainder  do 
.not  limit  the  wife's  estate  or  the  preceding  words  of  gift,  but  are  preca> 
tory,  and  do  not  create  a  trust  in  favor  of  the  children.  Boyle  v.  Boyle, 
629. 

6.  Wills  —  Precatort  Trusts,   When  not  Created.  —  Mere  precatory 

words,  or  words  of  command  or  of  explanation,  contained  in  a  will,  are 
not  enough  to  create  a  trust,  or  to  establish  an  intention  not  to  be 
gathered  from  a  consideration  of  the  operative  words  upon  the  face  of 
the  instrument.  Boyle  v.  Boyle,  629. 
(L  Discretionary,  Power  of  Court  to  Control.  —  If  a  trust  is  ere- 
ated  under  which  a  trustee  has  power  to  use  so  much  of  the  princi* 
pal  as  he  shall  deem  necessary  for  the  benefit  of  the  beneficiary,  who 
has  the  power  of  absolute  testamentary  disposition  of  the  residue,  a 
legal  discretion  is  vested  in  the  trustee,  which,  in  a  proper  case,  the 
court  may  control  for  the  benefit  of  the  beneficiary.  Stewart  ▼.  Mad' 
den,  713. 

7.  Trust  Property,  when  Liable  for  Debts  of  Bknefioiary  Aiteb  hxb 

Death.  —  If  a  wife  conveys  property  in  trust,  giving  the  trustee  au- 
thority to  sell  so  much  thereof  as  he  shall  deem  necessary  for  her  bene- 
fit, and  reserves  to  herself  the  issues  and  profits  of  the  estate  held  by 
the  trustee,  and  the  power  of  testamentary  disposition  of  the  residue, 
and,  in  the  absence  of  such  disposition,  provides  that  such  surplus  shall 
vest  in  her  children,  the  orphans'  court  may,  after  her  death,  direct  the 
sale  of  the  property  subject  to  such  trust,  if  required  to  pay  the  debts 
incurred  for  necessaries  which  her  husband  was  unable  to  pay.  Stewart 
V.  Madden,  713. 

%,  Trust  Funds  —  Right  to  Pursue.  —  A  cestui  que  trust  has  the  right  to 
follow  trust  funds,  and  to  appropriate  to  himself  the  property  into 
which  such  funds  have  been  changed,  together  with  the  increased  valua 
of  such  property,  provided  the  funds  can  be  clearly  ascertained, 
traced,  and  identified,  and  the  right  of  honajide  purchasers  do  not  in- 
tervene.    Holmes  v.  Oilman,  463. 

8«e  Acknowledgment;  Contracts,  6;  Corforations,  3,  4;  Partnership, 

1,2. 

ULTRA  VIRES. 
See  CoBPOBATiONs,  6-10;  Municipal  Corporations,  15,  16. 

UNDERWRITERS, 
See  Associations,  3. 

UNDUE  INFLUENCE. 
See  Deeds,  6. 
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UNILATERAL. 
8«e  C!oNTBAers,  5;  Vendor  and  Forohaskb,  2. 

USAGE. 
8m  Custom;  Insubanob,  11. 

USURY. 
See  Attachment,  8;  Negotiablb  Instrumbmts,  d, 

VACANT  AND  UNOCCUPIED. 
See  Insurance,  7. 

VENDOR  AND  PURCHASER. 

2.  PuBORASEBS  WITH  NoTiCB. — If  one  purchasing  land  standinK  of  record 
in  the  names  of  two  persons  is  informed  before  the  purchase  that  one 
of  such  persons,  or  his  grantee,  claimed  the  whole  of  such  land,  the  pur- 
chase must  be  regarded  as  subject  to  such  claim,  and  therefore  liable  to 
be  defeated  by  proof  that  the  land  had  been  acquired  by  the  two  per- 
sons as  partners,  and  had  been  set  aside  to  one  of  them  on  a  settlement 
of  their  partnership  business.     Murrell  v.  Mandelbaum,  777. 

S.  Options  to  Purchase  in  Unilatkbal  Contracts  —  Effect  or.  —  Op- 
tions for  the  purchase  of  land  upon  unilateral  contracts  do  not  rest 
any  interest  in  the  vendee,  and  become  binding  only  by  acceptance  or 
performance  of  their  conditions  before  the  offer  is  withdrawn.  OtuUn 
V.  Union  School  District,  361. 

8.  Option  to  Purchase  Contained  in  Lease  —  Consideration.  —  Rent 
reserved  in  a  lease  is  a  sufficient  consideration  for  an  agreement  by  the 
landlord  therein  contained  to  convey  the  land  to  the  tenant  upon  the 
expiration  of  the  term  and  upon  the  payment  of  an  agreed  purchase 
price.     Omiin  v.  Union  School  District,  361. 

i.  Contracts,  Optional  —  Damages  fob  Failubk  to  Pebforji, — If  a 
landowner  makes  an  agreement  purporting  to  give  A  B,  agent,  the  right 
to  purchase  certain  real  property  on  or  before  a  time  and  at  a  price  desig- 
nated in  the  agreement,  the  wife  of  such  agent  may  maintain  an  action 
against  such  landowner  for  damages,  on  proving  that  the  option  was 
taken  for  her  benefit,  and  that  within  the  time  stipulated  she  tendered 
the  price  named.  YerJces  v.  Richards,  721. 
See  Appeal,  6;  Brokers,  2-4;  Sales;  Specific  Perfobmakob,  1,  %  i-8L 

VERDICT. 
See  Appeal,  6. 

VERIFICATION. 

See  Mabruoe  and  Divorce,  7;  PLBADorat  & 

I 

I  VESSELS. 

L  See  Admiraltt. 


VESTRY. 
See  Judges. 
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f  VICE  PRINCIPAL. 

See  Mastbb  and  Sebvant,  8,  9;  Bailboads,  20. 

WAGERS. 

1.  A  WAOBHnro  Contract  is  one  in  which  the  parties,  in  effect,  stipnlata  that 

they  shall  gain  or  lose  upon  the  happening  of  an  uncertain  event  in 
which  they  have  no  interest  except  that  arising  from  the  possibility  of 
such  gain  or  loss,  and  whether  the  contract  is  a  wagering  one  or  not 
is  a  question  for  the  jury,  unless  the  entire  contract,  unexplained  by 
oral  testimony,  is  in  writing.     Qaw  v.  Bennett,  699. 

2.  Waqerino  Contracts  —  Pdrchasb  on  Margin  —  Delivery. — A  par* 

chase  of  stock  merely  on  margin  for  speculation  is  nut  necessarily  a 
gambling  transaction.  If  there  is  not,  under  any  circumstances,  to  b«  a 
delivery  as  part  of  and  completing  the  purchase,  then  the  transaction  i» 
a  mere  wager  on  the  rise  and  fall  of  prices;  but  if  there  is  in  good  faith 
a  purchase,  the  delivery  may  be  postponed,  or  made  to  depend  upon  a 
future  condition,  and  the  stock  carried  on  margin,  or  otherwise  in  the 
meantime,  without  affecting  the  legality  of  the  operation.  Peters  v.  Orim, 
599. 
8.  Right  of  the  Loser  to  Recover  Monet  Paid  to  the  Wimmbk. 
If  the  evidence  shows  that  an  agreement  for  the  future  delivery 
of  commodities  is  a  wagering  contract,  to  be  performed  by  the  ad- 
justment of  the  difference  between  the  market  and  the  contract  price 
at  the  date  fixed  for  its  execution,  the  mere  fact  that  one  of  the  parties 
has  professed  to  act  in  the  character  of  a  broker  will  not  render  him  th» 
less  liable  to  the  penalties  of  the  law,  nor  constitute  a  defense  to  an  ac« 
tion  in  which  the  other  party  seeks,  under  the  provisions  of  a  statute 
giving  the  loser  of  a  wager  the  right  to  recover  the  money  transferred 
to  the  winner,  to  recover  the  sum  paid  by  him  for  the  purpose  of  mak> 
ing  that  adjustment.     Lester  v.  Buel,  556. 

See  Brokers,  1;  Sales,  I. 

WAGES. 
8e«  AssiONHENT,  1;  Attachment,  4;  Parent  ahd  Childw 

WAIVER. 
8m  Attaohmbht,  4;  Infants,  4;  Insurance,  3,  6,  6;  Limitationb  ov  A<v 

TI0N8,  10, 

WAREHOUSEMEN. 
See  Express  Companibs. 

WARRANTY. 
See  Bailment. 

WASTE. 

1.  Thb  drrriNG  of  Ornamental  Timber  bt  a  Life  Tbnant  is  Waste.  (7al» 
vert  V.  Rice,  240. 

fl.  Right  of  Life  Tenant  to  Cut  Timber.  —  A  life  tenant  has  the  right 
to  cut  timber  for  firewood  and  for  the  repair  of  the  buildings  on 
the  estate.  The  scarcity  of  timber  does  not  prevent  its  use  by  a  life 
tenant  for  those  purposes,  but  merely  imposes  upon  him  the  duty  of 
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being  more  careful  in  its  use,  and  of  cutting  only  so  much  as  Is  reasaM> 
Ably  necessary  to  keep  the  premises  in  good  condition,  or  so  much  M 
would  be  used  by  a  prudent  man  who  was  the  owner  of  the  fee  and  ia 
possession  of  the  land.     Calvert  v.  Rice,  240. 

See  Guardian  and  Waso,  2. 

WATERS. 

L  DitAnvAGB  —  DoHiHANT  AND  SERVIENT  ESTATES.  —  An  opper  proprlo. 
tor  has  a  right,  by  means  of  underground  and  artificial  drains,  to  col« 
lect  surface  water  on  his  land,  and  discharge  it  apon  the  land  of  the 
lower  proprietor  at  a  single  point  which  is  the  natural  water  shed  of 
both  tracts,  and  at  which  there  is  an  open  ditch  on  the  lower  land;  al< 
though  a  larger  quantity  of  water  is  thus  discharged  at  that  point  than 
would  naturally  flow  there  by  surface  drainage,  provided  that  in  so  do- 
ing, care  is  taken  not  to  cause  unnecessary  injury  to  the  owner  of  the 
lower  land.     Meixell  ▼.  Morgan,  614. 

%  D&AINAOB  —  Riparian  Rights.  —  An  upper  owner  may  drain  his  ground 
•f  surface  water,  and  discharge  it  according  to  its  natural  channel,  may 
eover  np  and  conceal  the  drains  through  his  lands,  may  use  running 
streams  to  irrigate  his  fields,  though  he  thereby  diminishes,  not  measur- 
ably, the  supply  of  his  neighbor  below,  and  may  clear  out  impedimenta 
in  the  natural  channel  of  his  streams,  though  the  flow  of  water  on  hie 
neighbor's  land  is  thereby  increased.     Meixell  v.  Morgan,  614. 

M,  Riparian  Rights  —  Navigation  —  Conflict  Between  —  Damages.  — 
The  right  of  navigation  on  a  river  gives  only  a  right  to  temporary  moor- 
ings  between  high  and  low  watermark,  and  any  use  of  private  property 
beyond  that  and  for  a  permanent  mooring  renders  the  navigator  a  tres- 
passer and  liable  in  damages,  although  he  does  not  inconvenience  the 
private  owner's  approach  to  the  shore,  and  the  latter  makes  no  use  of 
the  property.      Wall  v.  Pittsburgh  Harbor  Co. ,  667. 

4  Riparian  Rights  —  Navigation  —  Conflict  Between  —  Rental  VALua 
AS  Element  or  Damages.  —  When  a  navigator  on  a  river  commits  a 
trespass  by  permanently  mooring  on  a  private  shore,  thus  preventing 
the  owner  from  renting  his  property,  the  rental  value  thereof  is  a  proper 
and  essential  element  of  damages  to  be  recovered  for  the  trespass.  Wafi 
T.  PiUtburgh  Harbor  Co.,  667. 

See  Ndisanoe,  1,  2. 

WILLS. 

1.  Reformation  of.  —  Equity  will  not  entertain  a  bill  to  reform  a  wilL 

Bingel  v.  Voh,  64. 

2.  Parol  Evidence  to  Vary.  —  Parol  evidence  is  not  admissible,  either 

to  contradict,  add  to,  or  explain  the  contents  of  a  will,  even  when  the 
consequence  is  a  partial  or  total  failure  of  the  testator's  intended  dis- 
position. Bingel  v.  Volz,  64. 
Ik  Wills  Constkped  According  to  Language  Used. — In  construing  a  will 
the  purpose  is  to  arrive  if  possible,  at  the  intention  of  the  testator,  but 
the  intention  sought  for  is  not  that  which  existed  in  the  mind  of  the 
testator,  but  that  which  is  expressed  by  the  language  of  the  will,  and 
while  in  oonstruing  a  will  reference  may  be  made  to  surrounding  cir- 
enmstances  for  the  purpose  of  determining  the  objects  of  the  testator's 
bounty,  or  the  subject  of  disposition,  and  thus  place  the  court,  so  far  as 
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possible,  wbere  It  may  Interpret  the  language  nsed  from  the  itandpoint 
of  the  testator  at  the  time  he  employed  it,  still  snrronnding  circnm- 
stances  cannot  be  resorted  to  for  the  purpose  of  importing  into  the  will 
any  intention  which  is  not  there  expressed.     Bingel  v.  Volz,  64. 

lb  Ck>EREC!noir  or  Ambiguities  in.  —  When  a  testator  devises  land  which 
he  does  not  own,  accurately  describing  it,  a  bill  in  equity  will  not  lie  to 
eonstrue  the  will  on  the  ground  of  mistake  and  to  snbatitute  another 
tract  of  land  owned  by  the  testator  in  the  place  of  the  one  devised. 
Bingel  7.  Vok,  64. 

S.  CONSTRUOTION  —  DjssoRiFTiON  OF  IiAMS. — When  a  will  devising  land 
contains  several  descriptions  or  elements  thereof  all  of  which  are  neces- 
sary to  the  identification  of  the  property,  intended  to  be  devised,  it  will 
be  void  if  no  property  of  the  testator  can  be  found  which  will  corres- 
pond with  every  part  of  the  description;  but  if  the  intention  as  gathered 
from  the  will  does  not  make  it  necessary  to  satisfy  all  the  elements  of 
the  description,  or  if  parts  of  the  description  are  inconsistent  with  the 
other  parts,  and  enough  of  them  are  consistent  to  identify  the  property, 
whatever  is  repugnant  may  be  rejected,  and  the  will  enforced  under  this 
oonstruction.     Bingel  v.  Volz,  64. 

9k  Construction  —  Limitation  of  Estate.  —  When  a  clause  in  a  will  con* 
tains  a  limitation  on  a  devise  under  a  certain  contingency,  and  such  con- 
tingency never  has  nor  never  can  occur,  the  clause  has  no  controlling 
Influence  in  the  construction  to  be  put  upon  the  remainder  of  the  will. 
Dukes  V.  Faulk,  745. 

y.  Rights  or  Pretermitted  Heir.  —  When  an  beir  at  law  has  been 
omitted  from  the  will  of  his  ancestor,  the  question  whether  or  not  the 
omission  to  provide  for  such  heir  was  intentional,  or  unintentional,  and 
due  to  accident  or  mistake,  is  one  of  fact,  which  the  pretermitted  heir 
has  a  right  to  have  submitted  to  a  jury,  and  a  verdict  in  his  favor  is 
eonclusive  if  the  testimony  offered  has  any  legal  tendency  to  support  tho 
conclusion  reached.     Estate  oj  Siebbins,  345. 

t.  Construction  —  Pretermitted  Heir.  —  When  a  testator  by  one  clause 
in  his  will  bequeaths  the  family  Bible  to  his  son  if  the  latter  desires  it, 
and  if  not,  it  may  then  be  placed  in  the  hands  of  the  testator's  grand- 
daughter, naming  her,  and  by  another  clause  he  bequeaths  his  books 
and  clothing  to  be  divided  among  his  brothers  and  their  families,  but 
giving  such  granddaughter  the  privilege  of  first  selecting  from  them,  if 
she  so  desires,  the  will  cannot  be  said,  as  matter  of  law,  to  make  any 
provision  for  such  granddaughter  so  as  to  conclude  her  from  claiming 
that  the  testator  unintentionally  or  by  mistake  or  accident  omitted  to 
provide  for  her  in  his  will.     Estate  of  Siebbina,  345. 

9.  Pretermitted  Heir — Proof  of  Omission. — Omission  to  provide  for 

an  heir  in  a  will  may  be  shown  to  be  unintentional  either  by  the  terms 
of  the  will  or  by  extrinsic  parol  evidence,"  and  the  relation  of  the  testa- 
tor to  the  objects  of  his  bounty  and  to  the  omitted  heir,  as  well  as  to 
his  intelligence,  his  mental  and  physical  condition,  and  the  circumstances 
connected  with  the  making  of  the  will,  are  all  proper  matters  for  the 
consideration  of  the  jury.     Estate  of  StebUns,  345. 

10.  Power  o»  Sale  —  Equitable  Conversion  of  Realtt  into  Person- 
alty. —  A  mere  power  contained  in  a  will  to  sell  real  estate  does  not 
operate  as  a  conversion  of  it  into  personalty,  but  such  power  coupled  with 
a  direction  or  command  to  sell  will  have  that  effect.  Falinetiock  v. 
Fahnestock,  623. 
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11.  Power  ot  Sals  —  Equttablb  Cokversiok  or  Rialtt  into  Pkb80v* 
ALTT.  —  When  a  testator  aathorizes  his  executors  to  sell  his  real  e«> 
tate  and  to  ezecnte  and  deliver  to  the  purchaser  thereof  deeds  in  fat 
simple,  and  it  is  clear  from  the  face  of  the  will  that  it  was  the  testator's 
intention  that  the  power  so  conferred  by  him  shall  be  exercised,  it  will  i 
be  constraed  as  a  direction  to  sell  and  will  operate  as  an  equitable  oon< 
version  of  the  property  into  realty.     Fahnestoek  v.  Fahnestoek,  623. 

12.  PowBB  or  Salb  —  Equitablb  Conversion  ot  Rbaltt  into  Pbrsob- 
ALTT.  —  A  mere  power  contained  in  a  will  to  sell  real  estate  does  not 
operate  as  a  conversion  of  it  into  personalty,  but  when  it  plainly  ap- 
pears from  the  will  that  it  was  the  testator's  intention  that  this  power 
should  be  exercised,  and  that  efiTect  cannot  be  given  to  material  provis- 
ions  without  its  exercise,  an  equitable  conversion  of  the  property  is  M 
efifectually  accomplished  by  the  will,  as  if  it  contained  a  positive  direo- 
tion  to  sell.     Fahnestoek  v.  Fahnestoek,  623. 

18.  PowBR  OF  Sale  —  Equitable  Conversion  o»  Realtt  into  Pbrson« 
▲LTT.  —  When  a  will  contains  a  power  given  to  the  executors  to  sell 
the  estate,  and  it  is  also  apparent  from  its  face  that  the  testator  intended 
that  his  estate  real  and  personal  should  be  converted  into  money  for 
distribution  or  investment  and  the  payment  of  interest  and  income  to 
his  beneficiaries  as  directed,  the  will  itself  will  work  an  equitable  oon* 
version  of  the  whole  estate  into  personalty,  although  it  also  provides 
that  such  beneficiaries  may  become  purchasers  of  his  real  estate  as  di« 
reoted,  and  receive  conveyances  therefor  from  the  executors,  as  this 
latter  provision  is  only  additional  evidence  of  an  intention  on  the  part 
of  the  testator  that  the  beneficiaries  should  take  no  title  except  by  pur- 
chase from  the  executors.     Fahnestoek  v.  Fahnestoek,  623. 

14.  Power  or  Sale  —  Failure  to  Exercise.  —  Failure  of  executors  to 
exercise  a  power  of  sale  contained  in  a  will  within  a  fixed  time  as 
directed,  does  not  destroy  the  power.  It  only  takes  away  the  disors* 
tion  of  the  executors  as  to  the  time  of  the  exercise  of  the  power,  and 
makes  it  their  absolute  duty  to  exercise  it  upon  ths  expiration  of  th* 
time  fixed.     Fahneatock  v.  Fahnestoek,  623. 
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